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PREFACE 


This  three-volume  historical  compilation  covers  amendments  affecting  the  Social  Security  and  Supplemental 
Security  Income  programs  enacted  during  1973-74.  The  books  contain  congressional  debate,  a  chronological 
compUation  of  documents  pertinent  to  the  legislative  history  of  Social  Security  enactments  and  listings  of 
relevant  reference  materials.  Pertinent  documents  include: 

•  Committee  Reports  and  Selected  Prints 

•  Differing  Version  of  Key  Bills 

•  Summaries  of  Provisions 

•  Cost  Estimates 

•  Acts 

•  Historical  Descriptions 

The  books  are  prepared  by  the  Office  of  Legislative  and  Regulatory  Policy,  Legislative  Reference  Office,  and 
are  designed  to  serve  as  helpful  resource  tools  for  those  charged  with  interpreting  the  Social  Security  law. 


John  Trout,  Director 
Office  of  Legislative 
and  Regulatory  Policy 
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Maech  4,  1974. — Committed  to  the  Committee  of  the  Whole  House  on  the 
State  of  the  Union  and  ordered  to  be  printed 


Mr.  Ullman,  from  the  Committee  on  Ways  and  Means, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  13025] 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the 
bill  (H.R.  13025)  to  increase  the  period  during  which  benefits  may  be 
paid  under  title  XVI  of  the  Social  Security  Act  on  the  basis  of  pre- 
sumptive disability  to  certain  individuals  who  received  aid,  on  the 
basis  of  disability,  for  December  1973,  under  a  State  plan  approved 
under  title  XIV  or  XVI  of  that  Act,  having  considered  the  same, 
report  favorably  thereon  without  amendment  and  recommend  that 
the  bill  do  pass. 

BACKGROUND  AND  PURPOSE  OF  THE  BILL 

The  Supplemental  Securit}'^  Income  program  for  the  aged,  blind,  and 
disabled,  as  originally  enacted,  provided  that  recipients  on  State  rolls 
for  aid  to  the  disabled  for  December  1973  would  be  grandfathered 
into  the  new  Federal  SSI  program  in  that  they  would  be  considered 
disabled  for  purposes  of  the  new  program  even  if  they  did  not  meet  the 
SSI  definition  of  disability.  However,  under  a  provision  of  P.L.  93-233, 
which  became  law  on  December  31,  1973,  these  people  are  not  eligible 
for  SSI  unless  they  were  either  (1)  recipients  of  State  aid  to  the 
disabled  not  only  for  December  1973  but  also  for  at  least  1  month  prior 
to  July  1973  or  (2)  are  found  to  be  disabled  under  Federal  criteria. 

The  purpose  of  the  change  was  to  prevent  the  conversion  to  the 
Federal  program  of  persons  who  in  months  immediately  prior  to  the 
January  1974  changeover  to  SSI  may  have  been  improperly  placed 
on  the  State  aid  to  the  disabled  roUs.  The  effect  of  the  change  is  that 
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each  disabled  recipient  who  was  converted  to  the  Federal  payment 
rolls  for  January  payment  and  who  did  not  receive  State  disability 
payments  for  a  month  prior  to  July  1973  will  have  to  be  reviewed 
against  the  Federal  disability  criteria  under  title  XVI  in  order  to 
determine  whether  he  qualifies  for  SSI  benefits. 

The  Department  of  Health,  Education,  and  Welfare  has  indicated 
that  enactment  of  the  provision  in  P.L.  93-233  has  created  a  workload 
that  cannot  be  completed  until  the  end  of  1974.  The  first  step  in 
implementing  the  provision  is  the  screening  of  the  1.3  million  disability 
cases  converted  from  State  records  to  determine  which  individuals 
came  on  State  djsabiUty  rolls  after  June  1973.  This  process — now 
partly  completed — ultimately  requires  manual  searches  of  some  of 
the  State  and  County  files. 

By  far  the  largest  and  most  time-consuming  administrative  task  is 
that  of  making  disability  determinations  under  the  Federal  criteria 
for  individuals  found  not  to  have  received  State  disabiUty  assistance 
before  July  1973.  These  determinations  need  to  be  made  by  State 
disability  determination  units  which  handle  regular  disability  deter- 
minations under  title  II  of  the  Social  Security  Act  as  well  as  regular 
disability  determinations  for  all  new  appUcants  fiUng  for  SSI  on  the 
basis  of  disability. 

It  is  estimated  that  somewhat  in  excess  of  300,000  individuals  were 
converted  to  the  SSI  rolls  for  whom  redeterminations  must  be  made. 
Because  of  the  administrative  impossibiUty  of  identifying  those  among 
the  State  disability  recipients  for  December  1973  who  should  not  re- 
ceive SSI  benefits  because  of  the  provision  in  P.L.  93-233,  benefits 
have  been  paid  under  a  provision  of  the  law  for  paying  benefits  for 
up  to  3  months  on  the  basis  of  presumptive  disability. 

Because  there  is  no  authority  under  present  law  for  paying  presump- 
tive disability  benefits  for  longer  than  3  months,  the  Department  of 
Health,  Education,  and  Welfare  will  be  forced  to  suspend  payments 
at  the  end  of  March  1974  for  people  whose  eligibility  remains  in  doubt. 
The  Department  estimates  that  at  that  time  there  will  still  be  150,000 
to  200,000  people  whose  eligibility  under  the  provision  of  P.L.  93-233 
will  not  yet  have  been  determined. 

Your  committee  has  been  advised  by  the  Department  of  Health, 
Education,  and  Welfare  that  it  is  very  likely  that  a  substantial 
majoritj^  of  the  people  subject  to  suspension  of  payments  will  ulti- 
mately be  found  to  be  eligible.  The  Department  also  urges  prompt 
and  favorable  consideration  of  this  bill.  Your  committee  is  naturally 
concerned  about  the  harsh  and  unjust  effect  of  such  a,  suspension. 
Your  committee  also  is  concerned  that  many  of  the  people  affected 
will  be  forced  to  turn  to  State  programs  for  assistance,  causing  fiscal 
burdens  on  the  States.  Very  prompt  action  is  required  by  tne  Con- 
gress to  prevent  these  untoward  results. 

In  view  of  the  considerations  cited,  your  committee  beUeves  that 
presumptive  disability  status  should  be  extended  for  a  limited  time 
(through  December  1974)  to  aU  the  recipients  in  question  and  that, 
for  these  recipients  only,  the  time  during  which  payments  can  be  made 
on  the  basis  of  presumptive  disability  should  be  extended  from  3 
months  to  as  many  as  12  months.  Under  this  provision,  all  those  found 
to  meet  the  eligibility  requirements  of  the  law  would  receive  uninter- 
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rupted  payments,  and  those  found  not  to  meet  the  requirements  would 
not  be  considered  to  have  been  overpaid  for  the  period  when  a  deter- 
mination on  the  question  of  disability  had  not  been  made,  but  bene- 
fits would,  of  course,  be  terminated  at  this  point.  Your  committee 
expects  the  determinations  to  be  made  as  promptly  as  possible. 

EXPLANATION  OF  PROVISION 

Under  your  committee's  bill,  an  individual  who  was  a  recipient  for 
December  1973  under  a  State  plan  approved  under  title  XIV  or  XVI 
(as  in  effect  for  October  1972)  but  who  did  not  receive  such  aid  under 
the  State  plan  for  at  least  one  month  prior  to  July  1973,  may  be 
considered  to  be  presumptively  disabled  for  purposes  of  the  Supple- 
mental Security  Income  program  and  may  receive  SSI  benefits,  as 
well  as  State  supplementary  pajrments,  on  the  basis  of  his  presumed 
disability  for  any  month  in  calendar  year  1974  for  which  he  is  other- 
wise eligible  for  SSI  benefits.  No  benefits  may  be  paid,  however, 
on  the  basis  of  presumptive  disability  for  any  month  after  the  month 
in  which  the  Secretary  of  Health,  Education,  and  Welfare  has  made  a 
determination  as  to  whether  the  individual  is  disabled  under  the 
Federal  criteria.  A  finding  that  an  individual  who  is  paid  presumptive 
disability  benefits  under  this  provision  is  not  disabled  will  not  cause 
such  benefits  to  be  considered  overpayments. 

COST  OF  CARRYING  OUT  BILL  AND  VOTE  OF  COMMITTEE 
IN  REPORTING  BILL 

In  compliance  with  clause  7  of  rule  XIII  and  clause  27(b)  of  rule  XI 
of  the  Rules  of  the  House  of  Representatives,  the  following  statement 
is  made. 

The  Department  of  Health,  Education,  and  Welfare  estimates  that 
the  cost  of  the  bill  would  be  about  $25  million  for  fiscal  year  1974 
and  that  the  bill  would  cause  no  cost  increase  for  fiscal  year  1975 
or  subsequent  years  as  compared  with  the  provisions  of  present  law. 

The  committee  has  no  basis  for  making  a  different  estimate  and 
believes  this  to  be  the  best  available. 

Your  committee's  vote  in  reporting  H.R.  13025  was  by  voice  vote 
and  was  unanimous. 

CHANGES  IN  EXISTING  LAW  MADE  BY  BILL,  AS  REPORTED 

The  bill  makes  no  changes  in  existing  law. 
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m  THE  HOUSE  OE  REPRESENTATIVES 

February  25,1974 

Mr.  UiJ-iMAN  (for  himself  and  Mr.  Schneebeli)  introduced  the  following  bill ; 
which  was  referred  to  the  Committee  on  Ways  and  Means 

March  4, 1974 

Committed  to  the  Committee  of  the  Whole  House  on  the  State  of  the  Union 

and  ordered  to  be  printed 


A  BILL 

To  increase  the  period  during  which  benefits  may  be  paid  under 
title  XVI  of  the  Social  Security  Act  on  the  basis  of  presump- 
tive disability  to  certain  individuals  who  received  aid,  on 
the  basis  of  disability,  for  December  1973,  under  a  State 
plan  approved  under  title  XIV  or  XVI  of  that  Act. 

1  Be  it  enacted  by  the  Senate  and  House  of  Eepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  any  individual  who  would  be  considered  disabled  under 

4  section  1614(a)  (3)  (E)  of  the  Social  Security  Act  except 

5  that  he  did  not  receive  aid  under  the  appropriate  State  plan 

6  for  at  least  one  month  prior  to  July  1973  may  be  considered 

7  to  be  presumptively  disabled  under  section  1631  (a)  (4)  (B) 

H   of  that  Act  and  may  be  paid  supplemental  security  income 
1 


2 

1  benefits  under  title  XVI  of  that  Act  on  the  basis  of  such 

2  ^teslfmptive  disaMlity,  "and  State  supplementary  payments 

3  under  section  ^12  of  Public  Law  93-66  as  though  he  had 

4  been  determined  to  be  disabled  within  the  meaning  of  sec- 

5  tion  1614(a)  (3)  of  the  Social  Security  Act,  for  any  month 

6  in  calendar  year  1974  for  which  it  has  been  determined 

7  that  he  is  otherwise  eligible  for  such  benefits,  without  regard 

8  to  the  three-month  limitation  in  section  1631  (a)  (4)  (B) 

9  of  that  Act  on  the  period  for  which  benefits  may  be  paid  to 

10  presumptively  disabled  individuals,  except  that  no  such 

11  benefits  may  be  paid  on  the  basis  of  such  presumptive  dis- 

12  ability  for  any  month  after  the  month  in  which  the  Secretary 

13  of  Health,  Education,  and  Welfare  has  made  a  determina- 

14  tion  as  to  whether  such  individual  is  disabled,  as  defined  in 
l'''>  section  1614(a)  (3)  (A)  of  that  Act. 
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EXTENSION  OF  TIME  FOR  DETER- 
MINATION OF  DISABILITY  FOR 
SUPPLEMENTAL  SECURITY  IN- 
COME PURPOSES  IN  CERTAIN 
CASES  ADDED  TO  STATE  PRO- 
GRAMS BETWEEN  JUNE  AND 
DECEMBER  1973 

Mr.  ULLMAN.  Mr.  Speaker,  I  move 
to  suspend  the  rules  and  pass  the  bill 
(H.R.  13025)  to  increase  the  period  dur- 
ing which  benefits  may  be  paid  under 
title  XVI  of  the  Social  Security  Act  on 
the  basis  of  presumptive  disability  to  cer- 
tain individuals  who  received  aid,  on  the 
basis  of  disabilty,  for  December  1973,  un- 
der a  State  plan  approved  imder  title 
XIV  or  XVI  of  that  act. 

The  Clerk  read  as  follows: 

H.R.  13025 
Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  any 
Individual  who  would  be  considered  disabled 
under  section  1614(a)  (3)  (E)  of  the  Social 
Security  Act  except  that  he  did  not  receive 
aid  under  the  appropriate  State  plan  for  at 
least  one  month  prior  to  July  1973  may  be 
considered  to  be  presumptively  disabled  un- 
der section  1631(a)(4)(B)  of  that  Act  and 
may  be  paid  supplemental  security  Income 
benefits  under  title  XVI  of  that  Act  on  the 
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basis  of  such  presumptlTO  disability,  and 
State  supplementary  payments  under  sec- 
tion 212  of  Public  Law  93-88  as  thoiigh  be 
had  been  determined  to  be  disabled  within 
the  meaning  of  section  1614(a)(3)  of  the 
Social  Security  Act,  for  any  month  In  calen- 
dar year  1974  for  which  It  has  been  deter- 
mined that  he  is  otherwise  eligible  for  such 
benefits,  without  regard  to  the  three-month 
limitation  In  section  1831(a)(4)(B)  of  that 
Act  on  the  period  for  which  benefits  may  be 
paid  to  presumptively  disabled  individuals, 
except  that  no  such  benefits  may  be  paid  on 
the  basis  of  such  presumptive  disability  for 
any  month  after  the  month  In  which  the 
Secretary  of  Health,  Education,  and  Welfare 
has  made  a  determination  as  to  whether  such 
lndlvld\ial  Is  disabled,  as  defined  in  section 
1614(a)  (3)  (A)  of  that  Act. 

The  SPEAKER.  Is  a  second  demanded? 

Mr.  SCHNEEBELI.  Mr.  Speaker,  I  de- 
mand a  second. 

The  SPEAKER.  Without  objection,  a 
second  will  be  considered  as  ordered. 

There  was  no  objection. 

The  SPEAKER.  The  Chair  recognizes 
the  gentleman  from  Oregon  (Mr.  Ull- 

MAN)  . 

(Mr.  ULLMAN  asked  and  was  given 
permission  to  revise  and  extend  his  re- 
marks.) 

Mr.  UliLMAN.  Mr.  Speaker,  I  yield 
myself  such  time  as  I  may  consume. 

Mr.  Speaker,  the  biU  H.R.  13025  has 
one  and  only  one  purpose.  That  is  to  pre- 
vent the  termination  of  supplemental 
security  income  (SSI)  benefits  on  March 
31.  1974,  to  between  150,000  and  200,000 
persons  now  receiving  those  benefits. 
Under  existing  law,  disabled  persons 
who  were  added  to  State  disability  pro- 
grams between  June  1973  and  Decem- 
ber 1973  must  meet  the  Federal  defini- 
tion of  disability.  No  change  would  be 
made  in  existing  law  1  nthat  respect. 
However,  the  Department  of  Health, 
Education,  and  Welfare  has  found  it  im- 
possible to  identify  the  persons  involved 
and  make  new  determinations  of  eli- 
gibility before  April  1.  They  advise  that 
while  these  can  be  made  at  a  fairly 
rapid  pace,  they  need  an  outside  limit 
at  the  end  of  1974  in  order  to  make  all 
of  them.  The  bill  accordingly  provides 
that  those  persons  who  were  transferred 
from  State  welfare  programs  to  the  SSI 
program  on  January  1  would  continue 
in  all  respects  to  be  treated  like  other  SSI 
beneficiaries  until  the  disability  Is  deter- 
mined or  January  1,  1975,  whichever  oc- 
curs earlier.  The  bill  was  reported  unani- 
mously by  the  Committee  on  Ways  and 
Means. 

The  provisions  of  Public  Law  92-603 
(H.R.  1  of  the  92d  Congress)  would  have 
made  all  of  these  persons  eligible  for  SSI 
benefits.  However,  newspaper  publicity 
in  the  fall  of  1973  indicated  that  States 
were  transferring  large  numbers  of  re- 
cipients from  their  AFDC  and  State  gen- 
eral assistance  programs  to  their  dis- 
ability programs  so  that  the  individuals 
would  be  eligible  for  SSI  benefits.  Data 
now  available  indicates  that  this  prob- 
ably did  not  occur  on  a  large  scale,  that 
a  substantial  majority  of  the  persons 
affected  will  continue  to  be  eligible  for 
SSI  benefits  after  new  determinations 
are  made. 

The  House  accepted  a  Senate  amend- 
ment in  H.R.  11333  which  was  approved 
December  31,  1973,  and  became  Public 


Law  93-233.  The  amendment,  which 
rolled  back  the  date  of  receipt  of  State 
aid  to  the  disabled  to  Jime  1973  in  order 
to  be  eligible  to  be  grandfathered  was 
directed  at  the  transfer  problem.  We 
were  not  advised  of  the  administrative 
problems  which  the  Department  of 
Health,  Education,  and  Welfare  faced. 
Because  of  its  retroactive  nature,  the 
Department  had  to  obtain  information 
from  the  States  from  which  they  could 
make  a  determination  of  which  indi- 
viduals were  added  to  State  welfare  pro- 
grams between  Jime  and  December  1973. 
The  identification  had  to  be  made  by 
States  in  some  instances  and  counties 
and  is  just  now  reaching  a  fair  degree 
of  completion.  The  much  larger  job  of 
redetermination  of  disability  of  those 
individuals  involved  remains  to  be  done. 

Mr.  Speaker,  I  urge  passage  of  the  bill. 

Mr.  SCHNEEBELI.  Mr.  Speaker,  I 
yield  myself  such  time  as  I  may  consume. 

(Mr.  SCHNEEBELI  asked  and  was 
given  permission  to  revise  and  extend 
his  i*6m3ri*lcs  ) 

Mr.  SCHNEEBELI.  Mr.  Speaker,  H.R. 
13025  is  designed  to  correct  a  problem 
which  has  arisen  in  connection  with  the 
start  of  the  new  Supplemental  Security 
Income  program. 

The  SSI  program  is,  of  course,  a  fed- 
eralization of  the  old  State  programs  of 
aid  to  the  aged,  blind  and  disabled.  It  was 
enacted  in  the  preceding  Congress  as  a 
part  of  H.R.  1,  which  became  Public 
Law  92-603. 

We  included  in  that  law  a  "grand- 
father" clause,  providing  that  anyone 
who  was  receiving  disability  assistance 
under  a  State  program  as  of  December, 
1973,  would  be  eligible  for  benefits  under 
the  new  SSI  program  when  it  began  the 
following  month.  Our  Intent  was  clear. 
We  wanted  to  assure  aid  imder  the  Fed- 
eral program  for  those  who  had  relied  on 
State  programs  prior  to  the  changeover. 

Later,  however,  through  a  Senate 
amendment  which  eventually  became 
part  of  Public  Law  93-233,  the  "grand- 
father" clause  was  changed  to  require 
that  in  order  to  be  eligible  for  disability 
benefits  under  the  new  Federal  program 
without  regard  to  Federal  disability 
standards,  a  recipient  must  have  been  on 
the  State  rolls  not  only  in  December  of 

1973,  but  at  least  6  months  earlier. 
The  intent  of  this  change  also  ap- 
pears clear — to  prevent  the  conversion 
of  an  unknown  number  of  persons  who, 
between  July  of  1973  and  January  of 

1974,  may  have  been  placed  improperly 
on  State  disability  assistance  rolls  as  a 
result  of  a  relaxation  of  State  standards. 

However  meritorious  the  change,  it 
did  pose  administrative  and  other  prob- 
lems. The  effect  of  it  was  to  require  that 
all  those  placed  on  State  disability  rolls 
during  the  second  half  of  1973 — roughly 
estimated  at  some  300,000  persons — 
would  have  to  meet  the  SSI  definition  of 
disability  and  would  have  to  be  examined 
individually  in  this  regard.  The  Depart- 
ment of  Health,  Education  and  Welfare 
has  estimated  that  this  task,  which  nec- 
essarily will  faU  upon  State  disability  de- 
termination xmits,  will  require  about  12 
months. 

Under  current  law,  however,  payments 
imder  the  new  SSI  program  must  be 


stopped  in  March  for  all  those  not  cer- 
tified as  eligible  under  the  new  program. 
The  legislation  before  us  would  extend 
for  9  months  the  time  during  which 
payments  could  be  made  to  recipients  on 
the  basis  of  presumptive  disability. 

Mr.  Speaker,  we  have  been  assured  that 
the  Social  Security  Administration, 
which  administers  the  SSI  program, 
and  the  State  agencies  concerned,  will 
proceed  with  the  redetermination  proc- 
ess as  expeditiously  as  possible.  Those 
who  meet  the  disability  criteria  of  the 
new  SSI  program  would  be  retained  on 
SSI  rolls;  those  failing  to  meet  the  new 
disability  criteria  would  be  removed.  The 
extension  of  time  which  this  bill  pro- 
vides, not  only  would  protect  the  rights 
of  individual  recipients  Involved  In  the 
redetermination  process  but  would  per- 
mit the  administrative  job  to  be  accom- 
plished in  an  orderly  fashion. 

Without  this  legislative  relief,  a  sub- 
stantial number  of  persons  throughout 
the  country  would  be  denied  the  benefits 
they  have  been  receiving  and  are  en- 
titled to  receive. 

For  these  reasons,  Mr.  Speaker,  I  sup- 
port H.R.  13025  and  urge  Its  passage. 

Mr.  ULLMAN.  Mr.  Speaker,  I  yield 
such  time  as  he  may  consume  to  the 
gentleman   from   Massachusetts  (Mr. 

MOAKLET)  . 

(Mr.  MOAKLEY  asked  and  was  given 
permission  to  revise  and  extend  his  re- 

Mr.  MOAKLEY.  Mr.  Speaker,  I  wish 
to  commend  my  distinguished  colleague 
(Mr.  ULLMAN)  and  the  able  ranking  mi- 
nority Member  (Mr.  Schneebeli)  for 
the  promptness  with  which  they  and 
their  colleagues  on  the  Ways  and  Means 
Committee  have  brought  this  matter  to 
the  floor. 

With  comparable  speed  in  the  Senate, 
I  am  confident  that  we  can  save  the 
April  checks  of  thousands  of  disabled 
Americans  who  depend  on  the  supple- 
mental security  income  program  for 
program  for  their  survival. 

On  behalf  of  6,000  disabled  in  Massa- 
chusetts who  have  been  in  serious  danger 
of  being  dropped  from  this  program,  I 
wish  to  pay  tribute  to  my  distinguished 
colleague  from  Massachusetts  (Mr. 
Burke)  who  has  worked  so  hard  to  safe- 
guard the  SSI  benefits  of  our  disabled 
neighbors  in  the  Commonwealth. 

Today  Mr.  Burke  has  again  strength- 
ened his  well  earned  reputation  as  a 
champion  of  senior  citizens  and  the 
needy  in  Massachusetts. 

Mr.  ROSTENKOWSKI.  Mr.  Speaker, 
the  legislation  before  us  today,  while 
simple  in  nature,  is  Indicative  of  the 
myriad  of  problems  that  have  arisen  as 
a  result  of  the  enactment  of  the  supple- 
mental security  income — SSI — legisla- 
tion. Developing  a  imifled  Federal  ap- 
proach to  effectively  accommodate  what 
were  50  divergent  State  public  assist- 
ance programs  is  no  easy  task.  Unex- 
pected problems  have  arisen  as  has  been 
evidenced  by  two  recent  amendments  to 
the  program  (Public  Law  93-66  and  Pub- 
lic Law93-233) .  These  amendments  have 
themselves  resulted  in  the  creation  of 
deadlines  which  will  be  diflQcult  to  meet. 
H.R.  13085  is  designed  to  resolve  one  such 
problem.  It  would  allow  the  Social  Secu- 
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rity  Administration  to  continue  pay- 
ments to  those  disability  cases  yet  to  be 
screened  in  accordance  witlj  statutory 
requirements  of  Public  Law  93-233(,  who 
would  otherwise  receive  no  further 
checks  after  March  31,  1974.  These  cases 
would  continue  to  receive  payments 
under  a  presumption  of  disability  until 
a  determination  can  be  made  to  insure 
that  they  meet  the  Federal  criteria  for 
disability  payments.  The  extension  of 
this  deadline  will  allow  for  orderly  im- 
plementation of  the  program  without 
any  unnecessary  hardship  to  the  dis- 
abled that  are  in  the  process  being  trans- 
ferred from  State  programs.  The  need 
for  this  legislation  was  first  brought  to 
my  attention  by  Illinois  State  oflScials 
whose  preliminary  analysis  of  the  SSI 
program  revealed  several  pragmatic 
problems  that  were  not  fully  anticipated 
during  the  Congress  original  considera- 
tion of  the  concept  of  SSI.  While  the 
extension  of  time  granted  by  this  legis- 
lation will  alleviate  one  implementation 
problem,  there  is  another  that  I  hope  will 
soon  be  discussed  by  our  Ways  and  Means 
Committee.  That  problem,  the  skyrocket- 
ing costs  of  medicaid  imder  SSI,  Is  one 
that  is  expected  to  cost  my  own  State  of 
Illinois  over  $40  million — twice  the 
amount  that  the  State  expected  to  save 
as  a  result  of  the  original  enactment  of 
the  SSI  legislation.  While  it  is  obviously 
necessary  to  make  certain  adjustments  in 
the  program  to  make  it  more  efficient 
and  more  equitable,  we  must  be  siu"e  that 
we  do  not  lose  sight  of  the  original  pur- 
poses behind  the  inclusion  of  SSI  in  H.R. 
1  during  the  last  Congress.  It  is  for  this 
reason  that  while  I  do  support  this  leg- 
islation today,  I  would  hope  that  the 
committee  would,  at  the  earliest  oppor- 
tunity, evaluate  the  implementation  of 
this  program  to  insure  that  it  is  being 
put  into  effect  in  the  manner  that  was 
originally  contemplated  when  the  House 
first  considered  this  legislation  in  the 
early  summer  of  1971. 

Ms.  ABZUG.  Mr.  Speaker,  I  am  pleased 
to  support  H.R.  13025,  which  will  extend 
through  December  1974,  the  period  dur- 
ing which  certain  disabled  persons  may 
continue  to  receive  supplemental  secu- 
rity income — SSI — benefits  pending  the 
legally  required  determination  of  dis- 
ability. 

This  legislation,  as  you  know,  Is  being 
considered  to  correct  an  emergency  situ- 
ation which,  imless  rectified,  will  result 
in  the  complete  loss  of  benefits  for  thou- 
sands of  disabled  Americans  who  should 
receive  financial  help. 

In  December  of  1973,  the  "grand- 
father" provisions  enacted  in  the  SSI 
program  under  which  all  aged,  blind, 
and  disabled  persons  on  the  State  rolls 
of  the  old  age  assistance,  blind,  and  dis- 
ability programs  are  transferred  to  the 
SSI  program  were  modified  so  that  dis- 
abled persons  would  become  automati- 
cally eligible  for  SSI  only  if  they  had 
been  on  the  State  rolls  for  at  least  1 
month  prior  to  July  1973.  Disabled  per- 
sons added  to  State  rolls  between  June 
and  December  1973  were  required  to  be 
reviewed  against  SSI  standards. 

The  effect  of  this  December  modifi- 
cation has  been  to  require  the  Social  Se- 
curity Administration  to  ascertain  which 


of  the  individuals  among  the  1.3  million 
disabled  recipients  came  on  the  rolls 
after  June  1973  and  then  determine 
which  of  these  300,000  or  more  individ- 
uals met  SSI  disability  standards. 

Obviously,  the  Social  Security  Admin- 
istration could  not  complete  this  monu- 
mental task  between  December  1973  and 
the  January  1, 1974  implementation  date. 
The  law  presumes  disability  through 
March  of  1974  for  those  added  to  the- 
rolls  between  June  and  December  of 
1973,  After  that  time  the  Social  Secu- 
rity Administration  and  the  States  will 
be  required  to  stop  providing  benefits. 

Unless  this  legislation  is  enacted,  185,- 

000  disabled  Americans  will  be  cut  off 
from  aid  at  the  end  of  March  through 
no  fault  of  their  own.  In  New  York,  as 
many  as  47,300  recipients  of  SSI  pay- 
ments to  the  disabled  will  lose  their  aid 
completely  at  the  end  of  March  without 
this  emergency  legislation. 

It  is  with  very  deep  regret  that  I  have 
watched  the  painfully  slow,  if  not  dan- 
gerously inept,  administration  of  the  SSI 
program.  TTiousands  of  my  constitu- 
ents— the  elderly,  the  blind,  and  disabled 
poor  who  are  the  least  able  to  bear  the 
hardship  resulting  from  bureaucratic 
snafus — have  suffered  needlessly  at  the 
hands  of  this  merciless  program.  With- 
out question  it  is  absolutely  necessary 
that  we  pass  the  legislation  being  con- 
sidered here.  Further  the  Congress  and 
the  Nation  must  take  immediate  steps 
to  insure  that  these  disabled  needy,  es- 
pecially the  alcoholics  and  drug  addicts, 
are  not  arbitrarily  and  with  malice  or 
rancor  denied  the  assistance  they  so  des- 
perately need. 

Mr.  BIAGOI.  Mr.  Speaker,  I  rise  in 
support  of  H.R.  13025  which  will  provide 
an  extension  for  the  determination  of 
disability  benefits  for  300,000  supple- 
mental security  income  recipients.  Un- 
less this  legislation  is  passed,  these  sen- 
ior citizens  will  face  the  loss  of  SSI  bene- 
fits at  the  end  of  this  month,  a  situation 
which,  could  have  drastic  consequences 
for  these  Americans. 

According  to  the  existing  law,  in  order 
for  these  Americans  to  continue  to  get 
SSI  benefits,  HEW  would  have  to  com- 
plete redetermination  of  their  disability 
claims  by  the  end  of  March.  The  Depart- 
ment of  Health,  Education,  and  Welfare 
has  admitted  that  due  to  the  imusual 
amount  of  problems  encountered  in  the 
early  going  of  the  SSI  program,  it  would 
be  impossible  for  them  to  complete  these 
redeterminations  by  March  31.  This  legis- 
lation was  introduced  to  extend  the 
period  of  time  these  citizens  can  receive 
SSI  benefits  imtil  December  31  or  until 
the  redetermination  is  completed,  which- 
ever comes  earlier. 

The  loss  of  these  valuable  SSI  funds 
would  render  these  already  beleaguered 
senior  citizens  virtually  helpless  in  the 
battle  against  inflation.  For  many  of 
these  people,  SSI  is  the  single  biggest 
source  of  funds  they  receive  to  cover 
their  basic  necessities. 

This  bill  although  simple  in  language 
is  critically  important  to  the  economic 
future  of  these  300,000  older  Americans. 

1  urge  its  swift  approval  today,  in  the 
House  and  its  prompt  signature  by  the 
President. 


GENERAL  LEAVE 

Mr.  ULLMAN.  Mr.  Speaker,  I  ask 
unanimous  consent  that  all  Members  may 
have  5  legislative  days  in  which  to  revise 
and  extend  their  remarks  and  include 
extraneous  material  on  the  bill  now  be- 
fore the  House,  and  I  urge  passage  of  the 
bill. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Ore- 
gon? 

There  was  no  objection. 

The  SPEAKER.  The  question  is  on  the 
motion  offered  by  the  gentleman  from 
Oregon  (Mr.  Ullman)  that  the  House 
suspend  the  rules  and  pass  the  bill  H.R. 
13025. 

The  question  was  taken;  and  (two- 
thirds  having  voted  in  favor  thereof)  the 
rules  were  suspended  and  the  bill  was 
passed. 

A  motion  to  reconsider  was  laid  on  the 
table. 
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Mr.  Long,  from  the  Committee  on  Finance,  submitted  the  following 

REPORT 

[To  accompany  H.R.  13025] 

The  Committee  on  Finance,  to  which  was  referred  the  bUl  (H.R. 
13025)  to  increase  the  period  during  which  benefits  may  be  paid  under 
title  XVI  of  the  Social  Security  Act  on  the  basis  of  presumptive  dis- 
ability to  certain  individuals  who  received  aid,  on  the  basis  of  dis- 
ability'', for  December  1973,  under  a  State  plan  approved  under  title 
XIV  or  XVI  of  that  act,  having  considered  the  same,  reports 
favorably  thereon  with  amendments  and  recommends  that  the  bill  (as 
amended)  do  pass. 

I.  Summary 

House  hill. — H.R.  13025,  as  passed  by  the  House  of  Representatives, 
would  permit  payments  under  the  new  supplemental  security  income 
(SSI)  program  to  be  made  on  the  basis  of  presumptive  disability  for  as 
long  as  12  months  in  the  case  of  certain  individuals  who  were  trans- 
ferred from  the  former  State  programs  of  aid  to  the  disabled  to  the  SSI 
program  at  the  beginning  of  this  year.  Under  present  law,  such  pay- 
ments may  not  be  made  for  more  than  3  months.  This  amendment 
will  prevent  many  people  who  may  in  fact  be  eligible  for  SSI  payments 
from  having  those  payments  terminated  simply  because  of  the  in- 
ability of  the  agency  administering  the  program  to  make  a  final  de- 
termination as  to  their  disability  within  the  time  limits  now  prescribed 
in  the  law. 

The  committee  agrees  with  the  House  provision  and  has  approved 
it  without  change. 

Committee  amendment. — The  committee  bill  would  also  extend  for  an 
additional  3  months  the  provision  of  Public  Law  93-233  which  permits 
States  to  participate  in  the  extended  unemployment  compensation 
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program  if  the  rate  of  insured  unemployment  in  the  State  is  at  least  4 
percent,  without  regard  to  the  requirement  of  permanent  law  that  the 
insured  unemployment  rate  must  also  have  increased  by  20  percent 
over  the  prior  2  years.  The  existing  provision  expires  March  31,  1974, 
and  this  amendment  would  extend  it  through  June  30,  1974. 

Present  law  allows  States  up  to  2  years  in  which  to  pay  back 
advances  which  they  may  receive  from  the  Federal  Government  if 
they  need  them  in  order  to  pay  unemployment  compensation  benefits. 
The  committee  also  added  a  provision  which  allows  an  additional  year 
for  repayment  by  States  whose  advances  would  otherwise  be  due  for 
repayment  this  year. 

II.  General  Discussion 

A.  EXTENSION  OF  PRESUMPTIVE  DISABILITY  PERIOD  UNDER  SUP- 
PLEMENTAL SECURITY  INCOME  FOR  INITIAL  CASELOAD 
TRANSFERRED  FROM  STATE  PROGRAMS 

The  Supplemental  Security  Income  program  for  the  aged,  blind, 
and  disabled,  as  originally  enacted,  provided  that  recipients  on  State 
rolls  for  aid  to  the  disabled  for  December  1973  would  be  grandfathered 
into  the  new  Federal  SSI  program  in  that  they  would  be  considered 
disabled  for  purposes  of  the  new  program  even  if  they  did  not  meet 
the  SSI  definition  of  disabilit3^  However,  under  a  provision  of  Public 
Law  93-233,  which  became  law  on  December  31,  1973,  these  people 
are  not  eligible  for  SSI  unless  they  either  (1)  were  recipients  of^  State 
aid  to  the  disabled  not  only  for  December  1973  but  also  for  at  least 
1  month  prior  to  July  1973,  or  (2)  are  found  to  be  disabled  under 
Federal  criteria. 

The  purpose  of  the  change  was  to  prevent  the  conversion  to  the 
Federal  program  of  persons  who,  in  months  immediately  prior  to  the 
January  1974  changeover  to  SSI,  may  have  been  improperly  placed 
on  the  State  aid  to  the  disabled  rolls.  The  effect  of  the  change  is  that 
each  disabled  recipient  who  was  converted  to  the  Federal  payment 
rolls  for  January  payment  and  who  did  not  receive  State  disability 
payments  for  a  month  prior  to  July  1973,  will  have  to  be  reviewed 
against  the  Federal  disability  criteria  under  title  XVI  in  order  to 
determine  whether  he  qualifies  for  SSI  benefits. 

Although  the  provision  adopted  in  Public  Law  93-233  does  require 
that  individuals  who  first  came  on  the  State  disability  rolls  after  June 
1973  must  meet  the  Federal  definition  of  disabilit}'^  in  order  to  qualify 
for  SSI  payments,  payments  under  the  program  may  be  made  to  such 
individuals  on  the  basis  of  their  presumptive  disability  while  the 
Social  Security  Administration  is  in  the  process  of  reaching  a  final 
determination  as  to  whether  or  not  they  do,  in  fact,  meet  that  defi- 
nition. However,  the  authority  for  making  such  paj'^ments  on  the 
basis  of  presumptive  disability  is  limited  to  a  period  not  exceeding 
3  months. 

The  Department  of  Health,  Education,  and  Welfare  has  indicated 
that  because  of  the  large  size  of  the  initial  caseload  it  will  not  be  able 
to  complete  all  the  necessary  disability  determinations  within  the 
3-montn  period  during  which  it  has  authority  to  continue  making 
payments  on  the  basis  of  presumptive  disability.  The  Social  Security 
Administration  has  estimated  that  the  records  of  more  than  300,000 
individuals  who  were  converted  to  the  SSI  rolls  must  be  examined. 
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Some  of  these  will  be  found  to  have  received  benefits  prior  to  July 
1973,  and  will  therefore  be  covered  by  the  grandfather  clause.  Many 
others,  however,  will  have  to  have  their  cases  redetermined  by  State 
disability  determination  units  which  also  handle  regular  disability 
determinations  under  title  II  of  the  Social  Security  Act  as  well  as  the 
disability  determinations  for  all  new  applicants  filing  for  SSI  on  the 
basis  of  disability. 

Because  there  is  no  authority  under  present  law  for  pajdng  pre- 
sumptive disability  benefits  for  longer  than  3  months,  the  Department 
of  Health,  Education,  and  Welfare  has  indicated  that  it  intends  to 
suspend  payments  at  the  end  of  March  1974  for  people  whose  eligi- 
bility remains  in  doubt.  The  Department  estimates  that  at  that  time 
there  will  still  be  about  150,000  to  200,000  people  whose  eligibiUty  will 
not  yet  have  been  determined,  and  that  a  majority  of  these  people 
will  ultimately  be  found  to  be  fully  eligible. 

In  order  to  avoid  the  harsh  and  inequitable  effects  of  suspending 
benefits  simply  because  of  administrative  inability  to  complete  the 
processing  of  disability  determinations  within  the  time  provided  by 
existing  law,  the  committee  bUl  provides  for  a  limited  extension 
(through  December  1974)  of  the  period  during  which  SSI  payments 
may  be  made  on  the  basis  of  presumptive  disability  to  individuals 
converted  from  the  State  disability  rolls.  This  provision  ^vill  apply 
only  to  those  who  were  getting  assistance  under  State  programs  of  aid 
to  the  disabled  in  December  1973  and  who  are  required  to  meet  the 
Federal  definition  of  disability  because  they  did  not  establish  their 
eligibility  under  the  State  programs  prior  to  July  1973.  As  a  result, 
those  in  this  group  who  are  ultimately  found  to  meet  the  eligibility 
requirements  of  the  law  would  receive  uninterrupted  payments,  and 
those  found  not  to  meet  the  requirements  would  not  be  considered  to 
have  been  overpaid  for  benefits  received  prior  to  the  time  a  determina- 
tion of  their  disability  is  made.  In  the  case  of  those  who  are  found 
ineligible,  benefits  would  be  terminated  as  soon  as  the  unfavorable 
determination  of  disability  is  completed.  While  the  committee  agrees 
that  due  care  must  be  exercised  so  as  to  reach  correct  determinations, 
it  expects  that  these  determinations  will  be  made  as  promptly  as 
possible,  consistent  with  that  objective,  and  that  the  Social  Security 
Administration  will  assure  that  disability  determination  units  do  not 
give  these  cases  lowest  priority  simply  because  payments  can  be  made 
on  the  basis  of  presumptive  disability  through  December  1974.  On 
the  other  hand,  the  committee  is  also  aware  of  the  heavy  workload  on 
the  State  agencies  in  processing  regular  social  security  disability  in- 
surance claims  and  new  disability  claims  under  SSI.  The  committee 
ernphasizes  the  importance  of  establishing  stable  precedents  for  dis- 
ability determination  which  will  have  important  consequences  for  the 
nature  of  the  administration  of  the  social  security  and  SSI  programs 
in  future  years. 

B.  UNEMPLOYMENT  COMPENSATION 

Temporary  amendment  to  extended  benefits  program. — Last  year  the 
Senate  approved  an  amendment  to  H.R.  3153  which  would  modif}^ 
the  provisions  of  present  law  as  they  apply  to  triggering  the  extended 
unemployment  compensation  programs  in  individiuil  States.  Although 
the  conference  on  H.R.  3153  temporarily  suspended  its  deliberations 
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mthout  acting  on  the  bill  as  a  whole,  some  of  the  provisions  of  the  bill 
were  attached  to  other  legislation  and  enacted  as  Public  Law  93-233. 
The  Senate  modification  of  the  provisions  for  triggering  extended  un- 
employment compensation  was  included  in  the  legislation  enacted; 
however,  instead  of  the  permanent  provision  passed  by  the  Senate 
in  H.K..  3153,  the  change  in  Public  Law  93-233  provided  for  a  tempo- 
rary 3-month  period  which  ends  March  31,  1974.  The  committee 
hopes  that  conference  action  vsdll  soon  resume  on  H.K..  3153,  which 
also  contains  many  other  important  Senate-passed  provisions.  How- 
ever, to  assure  that  'unemployment  benefits  are  not  interrupted 
during  the  interim  period  pending  conclusion  of  the  conference  on  H.R. 
3153,  the  committee  bill  would  extend  the  temporary  unemployment 
provision  for  another  3  months,  through  June  30,  1974. 

Under  the  permanent  provisions  of  present  law,  up  to  13  weeks  of  ex- 
tended imemployment  insurance  benefits  (in  addition  to  26  weeks 
of  regular  benefits)  are  available  with  50  percent  Federal  financing 
if  the  rate  of  insured  unemplojrment  is  high  enough  either  nationally 
or  in  a  particular  State.  In  order  for  the  program  to  go  into  effect 
in  an  individual  State,  insured  unemplo3rment  in  the  State  must  be 
at  least  4  percent  and  it  must  be  at  least  20  percent  higher  than  it 
was  in  comparable  periods  in  the  2  prior  years. 

The  provision  which  was  adopted  on  a  temporary  basis  last  year, 
and  which  would  be  extended  through  June  1974  under  the  com- 
mittee bUl,  permits  Federal  matching  of  extended  benefits  in  any 
State  whose  insured  unemployment  rate  exceeds  4  percent  mthout 
regard  to  the  120  percent  requirement  of  permanent  law. 

According  to  information  received  from  the  Department  of  Labor, 
some  21  States  and  Puerto  Rico  could  be  affected  by  the  committee 
amendment  uith  respect  to  extended  unemployment  benefits.  Since 
this  provision  is  optional  with  the  States,  however,  some  of  these 
States  would  be  affected  only  if  the  State  passes  enabling  legislation. 
Of  the  22  jurisdictions  potentially  affected,  six  are  already  partici- 
pating in  the  extended  benefit  program  under  the  provisions  of  Public 
Law  93-233.  In  the  absence  of  the  committee  amendment,  no  Fed- 
erally shared  payment  could  be  made  in  those  States  under  this 
program  for  weeks  of  unemployment  beginning  after  March  31,  1974. 

STATES  POTENTIALLY  AFFECTED  BY  EXTENDED  UNEMPLOY- 
MENT PROGRAM  AMENDMENT 

states  now  participating     Additional  States  eligible  to  participate  under  com- 

under      Public      Law  mittee  bill 
93-233 

Alaska                     Arkansas  New  Mexico 

Massachusetts           California  North  Dakota 

New  Jersey               Connecticut  Oregon 

New  York                 Hawaii  Pennsylvania 

Rhode  Island             Idaho  Puerto  Rico 

Washington               Minnesota  Utah 

Montana  Vermont 

Nevada  West  Virginia 

In  addition,  extended  benefits  under  the  permanent  provisions  of 
present  law  will  be  paid  in  Michigan  starting  in  March  1974. 
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Advances  to  State  unemployment  accounts  under  title  XII  of  the 
Social  Security  Act. — The  Federal  unemplojonent  compensation  laws 
provide  for  repayable  advances  to  a  State  from  the  Federal  unemploy- 
ment account  when  the  State  needs  such  an  advance  to  pay  unemploy- 
ment compensation  for  any  month.  If  a  State  has  an  luirepaid  advance 
on  January  1  of  &ny  2  consecutive  years,  then  the  Federal  unemploy- 
ment tax  paid  by  employers  in  that  State  is  increased. 

However,  because  of  the  continuing  high  rate  of  unemployment,  the 
committee  feels  that  it  would  be  inappropriate  to  require  those  States 
which  now  have  outstanding  loans  to  repay  these  loans  during  the 
current  year.  The  enforcement  of  that  requirement  could  force  those 
States  to  increase  unemployment  tax  rates  at  a  time  when  the  State's 
imemployment  tax  system  is  already  being  required  to  meet  unusually 
heavy  demands  to  finance  benefit  claims  for  the  large  mmiber  of 
unemployed  persons.  Accordingly,  an  amendment  has  been  added  to 
the  House-passed  bill  wliich  would  not  require  any  increase  in  Federal 
unemployment  taxes  if  a  State  does  not  make  timely  payments  of 
the  amounts  due  in  1974.  In  effect,  States  with  outstanding  loans  would 
be  granted  an  additional  year  in  which  to  make  repayments. 

The  provision  would  apply  to  loans  made  prior  to  the  date  the  bill 
is  enacted. 

III.  Costs  of  Carrying  Out  the  Bill 

In  compliance  with  section  252(a)  of  the  Legislative  Reorganization 
Act  of  1970,  the  following  statement  is  made  relative  to  the  costs  to 
be  incurred  in  carrj'ing  out  this  bill. 

On  the  basis  of  information  provided  to  the  committee  by  the 
Department  of  Health,  Education,  and  Welfare,  the  committee  esti- 
mates that  section  1  of  the  bill,  relatmg  to  an  extension  of  the  time  for 
making  certain  disability  determinations  under  the  Supplemental 
Security  Income  program,  will  resvilt  in  additional  benefit  paj^ments 
in  fiscal  year  1974  totaling  $24  million.  This  cost  will  be  offset  to  some 
extent  by  a  reduction  in  the  amount  which  would  be  spent  under 
existing  law  in  fiscal  year  1975  as  retroactive  pa3'ments  to  persons  who 
are  eventuaUy  determmed  to  have  been  eligible  for  SSI.  The  Depart- 
meht  of  Health,  Education,  and  Welfare  estimates  that  the  amount  of 
these  offsetting  savings  in  fiscal  year  1975  will  be  about  $6  million. 
Otherwise,  the  committee  estimates  that  section  1  of  the  bill  will  have 
no  impact  on  expenditures  for  fiscal  years  after  1974. 

On  the  basis  of  information  provided  to  the  committee  by  the 
Department  of  Labor,  the  committee  estimates  that  section  2(a)  of 
the  bill  will  result  in  additional  benefit  payments  of  $161  million  in 
extended  unemployment  benefits  during  the  3-month  period  for  which 
it  is  effective  (April  through  June  1974).  This  estimate  is  based  on  the 
assumption  that  all  States  will  elect  to  take  advantage  of  this  provision 
which  is  optional  with  each  State.  Of  the  total  benefit  costs,  one-half 
(about  $80  million)  is  Federal  and  one-half  is  State. 

Section  2(b)  of  the  bill  does  not  involve  a  Federal  cost. 

IV.  Vote  of  Committee  in  Reporting  the  Bill 

In  compliance  with  section  133  of  the  Legislative  Reorganization 
Act,  as  amended,  the  following  statement  is  made  relative  to  the  vote 
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of  the  committee  on  reporting  the  bill.  This  bill  was  ordered  favorably 
reported  by  the  committee  \vithout  a  roUcall  vote  and  without 
objection. 

V.  Changes  in  Existing  Law 

In  compUance  with  subsection  (4)  of  Rule  XXIX  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  the  bUl,  as 
reported,  are  shown  as  follows  (existing  law  proposed  to  be  omitted  is 
enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman) : 

FEDERAL-STATE   EXTENDED    UNEMPLOYMENT  COM- 
PENSATION ACT  OF  1970 
*  *  *  *  *  *  * 

Sec.  203.  (a)  *  *  * 

3|c  Hi  i)c  3|e  3|e  4c  sfc 

(e)  For  purposes  of  this  section — 

(1)  There  is  a  State  "on"  indicator  for  a  week  if  the  rate  of 
insured  unemployment  under  the  State  law  for  the  period  consist- 
ing of  such  week  and  the  immediately  preceding  twelve  weeks — 

(A)  equaled  or  exceeded  120  per  centum  of  the  average 
of  such  rates  for  the  corresponding  thirteen-week  period 
ending  in  each  of  the  preceding  two  calendar  years,  and 

(B)  equaled  or  exceeded  4  per  centum. 

(2)  There  is  a  State  "off"  indicator  for  a  week  if,  for  the  period  con- 
sisting of  such  week  and  the  immediately  preceding  twelve  weeks, 
either  subparagraph  (A)  or  subparagraph  (B)  of  paragraph  (1)  was 
not  satisfied.  Effective  with  respect  to  compensation  for  weeks  of 
imemployment  beginning  before  July  1,  1973,  and  beginning  after  the 
date  of  the  enactment  of  this  sentence  (or,  if  later,  the  date  established 
pursuant  to  State  law),  the  State  may  by  law  provide  that  the  deter- 
mination of  whether  there  has  been  a  State  "off"  indicator  ending  any 
extended  benefit  period  shall  be  made  under  this  subsection  as  if  para- 
graph (1)  did  not  contain  subparagraph  (A)  thereof.  Effective  with 
respect  to  compensation  for  weeks  of  unemployment  beginnmg  before 
[AprilJ  July  1,  1974,  and  beginning  after  December  31,  1973  (or,  if 
later,  the  date  established  pursuant  to  State  law),  the  State  may  by 
law  provide  that  the  determination  of  whether  there  has  been  a  State 
"on"  or  "off"  indicator  beginning  or  ending  any  extended  benefit 
period  shall  be  made  under  this  subsection  as  if  paragraph  (1)  did  not 
contain  subparagraph  (A)  thereof. 
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CERTAIN  BENEFITS  UNDER  TITLE 
16  OF  THE  SOCIAL  SECURITY 
ACT  —  UNANIMOUS  -  CONSENT 
AGREEMENT 

Mr.  LONG.  Mr.  President,  I  have  sent 
to  the  desk  a  committee  report  on  H.R. 
13025,  and  I  would  like  to  explain  to  the 
Senate  that  this  is  a  matter  which  has 
considerable  urgency  about  it.  In  view 
of  the  fact  that  the  Senate  is  not  plan- 
ning to  be  in  session  tomorrow,  I  would 
hope  we  could  obtain  unanimous  consent 
that  this  measure  could  be  considered 
before  the  Senate  leaves  tonight. 

The  PRESIDING  OFFICER.  The  re- 
port will  be  stated. 
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'  Mr.  LONG.  Mr.  President,  I  am  not 
asking  that  It  be  called  up  at  this  mo- 
ment. I  simply  point  out  to  the  Senate 
that  tills  measure  has  an  expiration  date 
this  month.  Unless  the  Senate  acts  and 
the  bill  becomes  law  this  month,  160,000 
people  who  are  regarded  as  disabled  per- 
sons would  be  required  to  be  removed 
from  the  supplemental  seciurlty  income 
rolls  because  the  administration  for  that 
program  has  not  been  able  to  examine 
those  people  and  pass  on  their  disability, 
as  Is  required  in  a  changeover  from  State 
to  Federal  law. 

In  addition  to  that,  there  is  also  an 
expiration  date  at  the  end  of  this  month 
on  the  imemployment  Insurance  pro- 
gram for  the  13  additional  weeks  hi  tiiose 
States  suffering  a  high  degree  of  unem- 
ployment. Senators  from  those  States 
are  very  much  affected  from  the  stand- 
point that  there  would  be  just  as  much 
an  emergency  about  that  item  from  their 
point  of  view  as  there  is  for  the  disabled 
people,  because  in  each  case  these  are 
people  who  would  be  very  much  dis- 
advantaged, contrary  to  what  I  am  sure 
would  be  the  judgment  of  Congress,  by 
failure  of  the  Congress  to  act  timely. 

I  hope  we  will  be  able  to  obtain  tmani- 
mous  consent  that  after  consideration 
of  the  pending  measure,  this  measure 
could  be  called  up  and  considered. 

Mr.  CURTIS.  Mr.  President,  will  the 
Senator  jdelld? 

Mr.  LONG.  I  yield  to  the  Senator  from 
Nebraska. 

Mr.  CURTIS.  I  thank  my  distin- 
guished chairman. 

In  the  absence  of  the  ranking  Republi- 
can Member,  the  distinguished  Senator 
from  Utah  (Mr.  Benuett),  I  have  be^n 
in  touch  with  the  Department  of  Labor 
and  the  Depyartment  of  HEW. 

This  Is  an  iu"gent  matter.  It  is  impor- 
tant that  the  bill  before  us,  sent  over  to 
us  by  the  House,  be  passed,  because  it 
will  create  a  great  many  problems  in 
our  several  States  if  it  is  not  passed. 

So  I  join  my  chairman  in  the  request 
that  it  be  considered  today.  After  it  is 
up  for  consideration,  I  will  have  a  fur- 
ther brief  statement  concerning  the  im- 
employment amendment,  to  state  the  po- 
sition of  the  administration  in  refer- 
ence thereto,  but  I  hope  that  the  bill  can 
be  disposed  of  tonight. 

Mr.  LONG.  Mr.  President,  I  ask  imanl- 
mous  consent  that  the  committee  report 
be  received  and  that  it  be  in  order  to 
proceed  to  the  consideration  of  this 
measure  after  the  disposition  of  the 
pending  measure. 

The  PRESIDING  OFFICER.  Is  there 
objection?  Without  objection,  it  is  so 
ordered. 


*     *     *     *  * 
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ORDER  FOR  LIMITATION  OF  TIME 
ON  H.R.  13025 

Mr.  ROBERT  C.  BYRD.  Mr.  President, 
the  matter  which  the  distinguished 
Senator  from  Louisiana  (Mr.  Long)  Is 
going  to  call  up  at  this  time  by  imani- 
mous  consent  is  of  such  urgency  that  it 
is  important  that  the  matter  be  acted 
upon  before  we  adojurn  today  to  go  over 
until  next  Tuesday. 

I  therefore  ask  unanimous  consent  that 
there  be  a  time  limitation  on  this  matter 
of  20  minutes  to  be  equally  divided  be- 
tween the  Senator  from  Louisiana  (Mr. 
Long)  and  the  Senator  from  Nebraskai 
(Mr.  Crntns)  and  that  no  amendments 
to  the  measiu-e  be  in  order  other  than 
the  committee  amendment. 

Mr.  JAVrrs.  Mr.  President,  If  the 
Senator  will  yield,  I  will  not  object.  I 
want  to  be  sure  that  if  any  effort  is  made 
to  affect  the  committee  amendment,  our 
other  rights  would  not  be  foreclosed  to 
affect  that  amendment.  Is  that  correct? 

Mr.  ROBERT  C.  BYRD.  The  Senator 
Is  coin*6ct! 

The  PRESIDING  OFFICER.  Is  there 
objection  to  the  request  of  the  Senator 
from  West  Virginia? 

The  Chair  hears  none,  and  it  Is  so 
ordered. 


PAYMENT  OF  BENEFITS  TO  THE 
DISABLED  UNDER  THE  SOCIAL 
SECURITY  ACT 

The  PRESIDING  OFFICER.  Under 
the  previous  order,  the  Senate  will  pro- 
ceed to  the  consideration  of  H.R.  13025 
which  the  clerk  will  report. 


The  assistant  legislative  clerk  read  as 
follows: 

A  bill  (H.R.  13025)  to  increase  the  period 
during  whlcli  benefits  may  be  paid  under 
title  XVI  of  the  Social  Security  Act  on  the 
basis  of  presumptive  disability  to  certain 
Individuals  who  received  aid,  on  the  basis  of 
disability,  for  December  1973,  under  a  State 
plan  approved  under  title  XIV  or  XVI  of 
that  act. 

Mr;  LONG.  Mr.  President,  I  ask  unan- 
imous consent  that  Michael  Stern, 
Joseph  Humphreys,  and  Bill  Galvin  of 
the  Finance  Committee  staff  be  granted 
the  privilege  of  the  floor  during  the  con- 
sideration of  the  pending  bill. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

Mr.  JAVITS.  Mr.  President,  I  ask 
unanimous  consent  that  Gene  Mittelman 
be  granted  the  privilege  of  the  floor  dur- 
ing the  consideration  of  the  pending  bill. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

The  clerk  will  report  the  committee 
amendment. 

The  legislative  clerk  read  as  follows: 

Sec.  2.  (a)  The  last  sentence  of  section 
203(e)  (2)  of  the  Federal-State  Extended  Un- 
employment Compensation  Act  of  1970  (as 
added  by  section  20  of  Public  Law  93-233)  is 
amended  by  striking  out  "April"  and  insert- 
ing in  lieu  thereof  "July". 

(b)  In  the  case  of  an  advance  or  advances 
to  the  unemplojrment  account  of  a  State 
under  title  XII  of  the  Social  Security  Act 
made  before  the  date  of  enactment  of  this 
subsection,  section  3302(c)  (3)  of  the  Internal 
Revenue  Code  of  1954  shall  be  applied  as  if 
the  "second  consecutive  Janviary  1"  referred 
to  In  subparagraph  (A)  (1)  of  such  section 
were  January  1,  1975,  or,  If  later,  such  second 
consecutive  January  1  as  determined  under 
such  subparagraph  without  regard  to  the 
provisions  of  this  subsection. 

Mr.  ROBERT  C.  BYRD.  Mr.  President, 
I  ask  for  the  yeas  and  nays  on  the  com- 
mittee amendment. 

The  PRESIDING  OFFICER.  Is  there  a 
sufl&cient  second  (putting  the  question)  ? 
There  is  a  sufficient  second. 

The  yeas  and  nays  were  ordered. 

Mr.  LONG.  Mr.  President,  H.R.  13025 
would  permit  payments  xmder  the  new 
supplemental  security  income  (SSI)  pro- 
gram to  be  made  up  for  up  to  12  months 
on  the  basis  of  presumptive  disability  to 
certain  individuals  who  were  formerly  on 
the  rolls  of  State  programs  of  aid  to  the 
disabled.  The  bill  is  necessary  because 
the  Social  Security  Administration  will 
not  be  able  to  complete  its  final  deter- 
minations as  to  the  disability  of  about 
160,000  of  these  individuals  within  the 
3-month  period  during  which  existing 
law  permits  SSI  payments  to  be  made  on 
the  basis  of  presumptive  disability.  Under 
the  bill,  payments  can  be  continued  until 
the  necessary  disability  determinations 
are  made,  but  not  beyond  December  1974. 

The  Committee  bill  would  also  con- 
tinue for  an  additional  3  months  a 
temporary  provision  in  Public  Law  93- 
233  with  respect  to  the  extended  unem- 
ployment compensation  program. 

Under  this  provision.  States  can  elect 
to  come  under  the  program  which  pro- 
vides for  13  weeks  of  extended  benefits 
beyond  the  expiration  of  regular  unem- 
plojraient  benefits.  If  the  insured  unem- 
ployment rate  in  the  State  is  at  least  4 
percent,  without  meeting  the  permanent 
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law  requirement  that  the  rate  also  has 
increased  by  20  percent  over  the  prior  2 
years.  The  provision  in  Public  Law  92- 
233  expires  March  31,  1974  and  the  com- 
mittee bill  extends  this  through  June  30, 
1974. 

Present  law  allows  States  up  to  2  years 
in  which  to  pay  back  advances  which  they 
may  receive  from  the  Federal  Govern- 
ment if  they  need  them  in  order  to  pay 
unemployment  compensation  benefits. 
The  committee  bill  would  allow  an  addi- 
tional year  for  repayment  to  States 
whose  advances  would  otherwise  be  due 
for  repayment  this  year. 

Mr.  President,  if  the  committee  bill  is 
not  enacted,  thousands  of  disabled  per- 
sons will  have  their  SSI  benefits  abruptly 
stopped  at  the  end  of  this  month.  In  ad- 
dition, there  will  be  a  cutoff  of  the  Fed- 
eral funding  which  underwrites  one-half 
the  cost  of  extended  unemployment 
benefits  for  thousands  of  unemployed 
persons  who  are  either  now  eligible  to  re- 
ceive these  benefits  or  who  will  become 
eligible  for  benefits  during  the  next  3 
months. 

The  Senate  voted  last  year  to  modify 
the  extended  benefit  program  as  a  mat- 
ter of  permanent  law.  The  measure 
which  the  Senate  passed  as  an  amend- 
ment to  H.R.  3153  is  in  conference  with 
the  House  and  though  we  are  hopeful  to 
resume  action  soon,  that  conference  will 
not  be  resolved  by  the  end  of  this  month, 
when  the  present  temporary  program 
expires.  So  unless  the  committee  amend- 
ment is  enacted,  as  of  the  first  of  next 
month  the  program  would  come  to  an 
end  and  a  great  number  of  unemployed 
persons  receiving  benefits  v/ould  lose 
those  benefits. 

Mr.  President,  I  wish  to  compliment 
the  Senator  from  Connecticut  (Mr. 
RiBicoFF)  for  his  interest  and  leader- 
ship in  offering  the  unemployment  com- 
pensation amendment  which  was,  I  be- 
lieve, unanimously  agreed  to  by  the 
committee.  He  has  shown  again,  as  he 
has  so  many  times  in  the  past,  what  an 
effective  legislator  he  is. 

His  amendment  is  important  not  only 
in  Connecticut,  but  also  in  some  20 
other  States,  and  it  would  affect  many 
thousands  of  unemployed  workers. 

I  would  also  like  to  commend  the  Sen- 
ator from  New  York  (Mr.  Javits)  ,  who 
has  provided  leadership  in  this  area  for 
some  time.  He  has  often  (iirected  our  at- 
tention to  the  fact  that  unless  the  un- 
employment law  is  modified,  a  good 
many  unemployed  people  in  this  country 
will  be  disadvantaged  because  of  our 
failure  to  act. 

Mr.  President,  I  also  commend  the 
Senator  from  California  (Mr.  Cranston) 
for  his  key  role  in  helping  to  bring  about 
an  understanding  under  which  this  bill 
could  be  taken  up,  the  committee  amend- 
ment could  be  agreed  to,  and  the  bill 
could  be  passed  without  involving  various 
other  matters  of  importance  which  Sen- 
ators would  like  to  offer  as  amendments 
but  which  could  have  endangered  pas- 
sage of  the  bill. 

I  know  that  the  Senator  from  Cali- 
fornia is  very  much  concerned  over  this 
measure  both  with  regard  to  unemployed 
persons  and  those  receiving  disability 
benefits  under  the  SSI  program.  It  Is  no 


exaggeration  to  say  that  without  his  ef- 
forts, the  biU  could  not  have  been  brought 
up  today  and  it  might  have  been  de- 
layed to  the  point  of  causing  serious 
problems  for  disabled  and  unemployed 
persons. 

Mr.  RIBICOFF.  Mr  President,  I  take 
this  opportunity  to  praise  the  chairman 
for  his  understanding  of  a  very  impor- 
tant matter  at  an  uncertain  time. 

This  matter  has  great  meaning  to  the 
people  of  the  State  of  Connecticut.  With- 
out the  cooperation  of  the  chairman  of 
the  committee,  we  would  not  have  been 
able  to  be  successful. 

I  want  to  call  attention,  too,  to  the  dis- 
tinguished Senator  from  Washington 
(Mr.  Magnuson),  whose  problems  are 
similar  to  those  of  Connecticut  and  who 
spoke  to  me  about  these  problems. 

Always  in  the  Finance  Committee  I 
was  equally  concerned  along  with  the 
Senator  from  Washington  for  his  own 
people. 

The  Senator  from  New  York  (Mr. 
Javits)  and  the  Senator  from  California 
(Mr.  Cranston),  who  had  similar  prob- 
lems, had  spoken  to  me  before  the 
Finance  Committee  meeting.  I  was  more 
than  pleased  to  be  able  to  introduce  the 
amendment  in  the  Finance  Committee. 
This  legislation  contains  three  pro- 
posals— two  of  them  t)roadening  unem- 
ployment benefits  in  Connecticut  and  the 
other  assuring  continued  aid  to  the  dis- 
abled. 

The  first  Ribicoff  measure  assures  the 
continuation  of  the  extended  benefits 
unemployment  program.  Under  present 
law,  workers  are  entitled  to  13  weeks  of 
extended  unemployment  benefits  in  ad- 
dition to  their  original  26  weeks  of  com- 
pensation. This  special  program  is  ap- 
plicable only  in  States  where  the  insured 
unemployment  rate  is  increasing  by  20 
percent  over  the  previous  2  years.  This 
20  percent  provision  was  waived  last 
December  and  as  a  result,  Connecticut 
will  become  eligible  for  the  extended  pro- 
gram. The  waiver,  however  was  good  only 
through  March  31,  1974. 

The  Ribicoff  proposal  extends  this 
waiver  through  June  30,  1974. 

The  second  Ribicoff  unemployment 
proposal  is  designed  to  alleviate  a  prob- 
lem unique  to  the  State  of  Connecticut. 
Because  of  increasing  Connecticut  unem- 
ployment, the  State's  unemployment 
fund  in  the  last  2  years  has  had  to  bor- 
row $53.5  million  from  the  Federal  Gov- 
ernment to  pay  benefits  to  unemployed 
Cormecticut  workers.  Connecticut  will  be 
unable  to  make  full  payment  of  that  loan 
when  it  falls  due  in  November  of  1974 
because  of  increased  demands  on  its  un- 
employment fund.  As  a  result  the  law  re- 
quires the  Federal  Government  to  impose 
steadily  increasing  unemployment  takes 
on  Connecticut  businesses. 

An  increased  tax  burden  on  these  firms 
at  this  time  is  unfair.  Many  marginal 
employers  may  be  forced  to  close  if  the 
Federal  Government  increases  its  tax 
load. 

The  Ribicoff  proposal  provides  a  1-year 
delay  for  Connecticut  in  its  loan  repay- 
ment schedule.  This  will  give  Connecti- 
cut an  opportunity  to  strengthen  its  un- 
employment reserves  without  suffering 
Federal  tax  penalties. 


The  third  measure  is  Identical  to  S. 
3069  which  I  introduced  on  February  27, 
1974. 

It  assures  that  disabled  persons  will 
not  be  arbitrarily  cut  off  the  rolls  of  aid 
to  the  disabled  at  the  end  of  March.  A 
provision  In  present  law  required  the  re- 
determination of  eligibility  for  all  dis-  \ 
abled  persons  who  began  to  receive  aid 
in  the  last  half  of  1973.  The  Social  Se- 
curity Administration  has  until  March  31 
to  redetermine  the  eligibility  of  these 
people.  Those  whose  eligibility  is  not  re- 
determined by  that  time  would  be  cut 
off  the  rolls  through  no  fault  of  their 
own.  It  would  provide  enough  time — 
through  December  1974 — to  redetermine 
the  eligibility.  And  at  the  same  time  it 
assures  that  between  2,000  and  5,000 
disabled  people  in  Connecticut  will  con- 
tinue to  receive  the  aid  to  which  they 
are  entitled. 

Mr.  CRANSTON.  Mr.  President,  I 
thank  the  distinguished  chairman  of  the 
committee  for  his  magnificent  work  in 
moving  this  measure  so  swiftly  and  effec- 
tively and  in  a  way  that  will  save  a 
tremendous  number  of  people  very  great 
hardship  not  only  in  my  State,  but  also 
in  every  other  State  in  the  Union. 

It  is  a  very  wonderful  piece  of  work  by 
the  chairman  of  the  committee.  I  am 
very  grateful  and  appreciate  his  remarks 
made  about  me. 

Mr.  President,  I  urge  the  Senate  to  act 
immediately  to  preserve  SSI  .benefits  for 
tens  of  thousands  of  disabled  SSI  bene- 
ficiaries who  are  in  danger  of  loosing 
their  assistance  at  the  end  of  this  month,  \ 
unless  the  Senate  moves  today  to  prass  I 
H.R.  13025  as  reported  from  the  Finance  I 
Committee,  the  bill  we  now  have  before  ' 
us.  I 

H.R.  31025,  which  has  already  passed 
the  House  by  an  overwhelming  majority,  ; 
would  authorize  payment  of  supplemen- 
tal security  income — SSI — benefits,  on  t 
the  basis  of  presumptive  disability,  for  up  I 
to  12  months,  to  otherwise  eligible  indl-  I 
viduals  who  became  recipients  of  State  | 
administered  disability  assistance  during  \ 
the  second  half  of  calendar  year  1973.  ] 
The  additional  time  would  allow  the 
Social  Security  Administration,  which 
administers  SSI.  to  complete  the  eligibil- 
ity review,  required  imder  a  provision  <Jf 
Public  Law  93-233,  as  well  as  insure  that 
no  disabled  person  loses  his  or  her  bene- 
fits without  a  clear  determination  of  their 
ineligibility. 

It  hardly  need  be  said  that  the  loss 
of  assistance  would  cause  undue  hard- 
ship to  a  group  of  persons  who  already 
face  great  personal  trials.  However,  un- 
less H.R.  13025  is  enacted,  some  27,463 
disabled  individuals  in  California  alone — 
and  some  234,769  disabled  SSI  recipients 
nationwide— will  suddenly  be  cut  off  from  — 
assistance,  due  to  no  fault  of  their  own. 

Mr.  President,  I  ask  unanimous  con- 
sent at  this  time  that  the  following  chart, 
prepared  by  the  Social  Security  Admin- 
istration and  showing  the  estimated 
numbers  of  disabled  SSI  recipients  af- 
fected in  each  of  the  50  States  be  printed 
in  the  Record. 

There  being  no  objection,  the  chart 
was  ordered  to  be  printed  in  the  Record, 
as  follows: 
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STATE  WELFARE  AGENCIES'  ROLLBACK  WORKLOAD  AS 
AMENDED  FEB.  27, 1974 


SUte 


Active 
workload  > 


Supplemental 
lists  sent 
to  States, 
Feb.  25-27  > 


Alabama   2, 671  588 

Alaska   428  23 

Arizona   1, 857  68 

Arkansas   1,934  180 

California   27, 463  2, 595 

Connecticut   5, 004  3, 683 

Colorado   3, 563  244 

Delaware   355  62 

British  Columbia-   733  49 

Florida.   4, 192  448 

Georgia   5, 186  515 

Hawaii   793  45 

Idaho   733  61 

Illinois   15,683  1,171 

Indiana   1,636  113 

Iowa   799  51 

Kansas   1, 365  52 

Kentucky  _   1, 818  1, 554 

Louisiana   5, 512  356 

Maine   1,619  113 

Maryland   8, 129  1, 043 

Massachusetts   2, 093  1, 501 

Michigan   9, 740  293 

Mississippi   3, 889  441 

Minnesota   3, 656  127 

Missouri   3, 555  275 

Montana   867  81 

Nebraska   1, 172  30 

Nevada   (>)  0) 

New  Hampshire   235  18 

New  Jersey   4,204  482 

New  Mexico   1,932  300 

New  York   37, 081  10, 262 

North  Carolina   5, 882  945 

North  Dakota   382  8 

Ohio   7, 571  416 

Oklahoma   3, 152  291 

Oregon   5, 195  941 

Pennsylvania   15,736  2,326 

Rhode  Island   784  68 

South  Carolina   2,694  292 

South  Dakota   230  5 

Tennessee   5, 209  725 

Texas   5,427  679 

Utah   1,346  114 

Vermont   568  39 

Virginia   5, 082  394 

Washington   10,872  1,389 

West  Virginia   2, 249  1, 556 

Wisconsin   2,069  273 

Wyoming   384  2 

Total   234,769  37,277 


>  Does  not  include  accretions  received  February  1,  1974  or 
later. 

>  Included  in  i. 

'  No  APTD  program. 

Mr.  CRANSTON.  Mr.  President,  I  want 
to  express  my  very  great  appreciation  to 
my  many  distinguished  colleagues  who 
worked  with  me  so  hard  to  resolve  the 
Impasse  which  was  stopping  this  bill  from 
prompt  passage.  I  refer  to  the  distin- 
guished chairman  of  the  Committee  on 
Finance  (Mr.  Long)  and  the  acting  rank- 
ing minority  member  (Mr.  Curtis)  ;  the 
principal  sponsor  of  the  Senate  compan- 
ion measure,  S.  3069  (Mr.  Ribicofp)  ; 
the  distinguished  assistant  majority 
leader,  (Mr.  Robert  C.  Byrd)  and  his 
counterpart  on  the  minority  side  (Mr. 
Griffin)  ;  and  the  Senator  from  Massa- 
chusetts (Mr.  Kennedy)  and  the  Sena- 
tor from  New  York  (Mr.  Javits)  ,  both  of 
whom  had  such  a  great  Interest  in  this 
bill. 

Mr.  President,  I  also  want  specially  to 
thank  the  staff  director  of  the  Finance 
Committee,  Michael  Stern,  who  has  been 
so  very  cooperative  with  me  in  working 
out  the  difficult  parliamentary  situation 
which  almost  prevented  us  from  acting 
In  time  to  save  234,000  disabled  Ameri- 
cans from  destitution.  Finally,  I  thank 
Jon  Steinberg,  my  counsel  on  the  staff 
of  the  Committee  on  Labor  and  Public 
Welfare,  and  Traer  Sunley,  my  legislative 


aide  on  the  committee,  for  their  most 
effective  assistance  in  the  whole  matter. 

Mr.  President,  I  am  told  that  the  Social 
Security  Administration  is  prepared  to 
begin  issuing  termination  notices  to  these 
disabled  SSI  recipients  by  the  15th.  I 
urge  the  Senate  to  move  with  all  dis- 
patch to  pass  this  important  legislation 
so  that  needless  suffering  can  be  averted. 
I  have  talked  with  colleagues  on  the 
House  side  and  believe  the  other  body 
should  be  able  to  accept  the  Senate 
amendment  to  H.R.  31025  added  in  com- 
mittee to  extend  the  additional  13  weeks 
of  unemployment  compensation  eligibil- 
ity for  3  more  months  and  send  the  bill 
to  the  President  tomorrow. 

Mr.  JAVITS.  Mr.  President,  I  join  in 
the  universal  praise  and  thanks  for  Sen- 
ator Long  and  in  the  prayer  which  we 
have  uttered  in  this  respect.  I  am  par- 
ticularly gratified  by  the  Finance  Com- 
mittee's action  on  this  amendment,  as 
I  was  the  one  to  have  initiated  this  fight 
way  back  in  1972,  and  twice  more  in 
1973. 

The  Senator  from  Connecticut  (Mr. 
RiBicoFF) ,  showed  a  marvelous  initiative 
in  moving  this  matter  through  the 
committee. 

This  is  a  critical  matter  for  New  York. 
We  have  60,000  claimants  right  now.  The 
number  is  going  to  go  to  100,000,  accord- 
ing to  official  estimates  prepared  by  the 
New  York  Department  of  Labor. 

The  amount  of  help  provided  by  this 
interim  measure  is  thus  really  extraor- 
dinary. 

I  think  that  every  Member  should  be 
pleased  that  we  can  do  such  a  thing  in 
the  Senate,  and  I  express  those  senti- 
ments for  myself  and  for  my  junior  col- 
league. Senator  Buckley.  Senator  Buck- 
ley allowed  me  to  speak  for  him  since  it 
would  saye  time. 

The  Secretary  of  Labor  would  like  to 
submit  a  different  formulation  of  lan- 
guage. However,  they  realize  the  emer- 
gency nature  of  this  measure.  For  that, 
we  should  thank  Secretary  Brennan. 

Mr.  President,  I  ask  unanimous  consent 
that  a  letter  to  Mr.  Eugene  Mittelman,  of 
my  staff,  from  Mr.  Gerald  E.  Dunn,  con- 
cerning the  number  of  claimants  in  New 
York,  be  included  in  the  Record. 

There  being  no  objection,  the  letter 
was  ordered  to  be  printed  in  the  Record, 
as  follows: 

State  op  New  York, 
Department  op  Labor, 
Albany,  N.Y.,  February  31,  1974. 
Mr.  Eugene  Mittelman, 

Legislative  Assistant,  326  Old  Senate  Office 
Building,  Washington,  D.C. 

Dear  Gene:  The  insured  unemployment 
rate  In  New  York  for  the  13  week  period  end- 
ing February  3  reached  4.13%;  tlius,  we  have 
triggered  In  the  extended  benefit  program. 
The  first  compensable  week  will  begin  Feb- 
ruary 18,  1974.  Claimants  will  report  during 
the  week  of  February  25  to  certify  that  they 
were  unemployed  during  the  week  of  Febru- 
ary 18.  We,  of  course,  are  hopeful  that  the 
federal-state  sharing  can  continue  beyond 
March  31,  1974. 

We  estimate  that  as  many  as  60,000  claim- 
ants, who  have  exhausted  their  benefits  will 
be  eligible  for  extended  benefits  initially  and 
that  the  number  may  climb  to  over  100,()00. 

Kindest  personal  regards. 
Sincerely  yours, 

^BALD  E.  Dunn. 


Mr.  MAGNUSON.  Mr.  President,  the 
Senator  from  Louisiana  knows  that  all 
of  us  and  many  other  Senators  have  done 
this  now  three  times,  I  think  it  is. 

I  think  it  points  up  what  the  Senator 
from  Louisiana  has  said.  I  do  hope  that 
we  get  a  permanent  law  through  which 
unemployment  compensation  would  be 
triggered  automatically  when  it  reaches 
a  certain  unemployment  level. 

We  have  gone  over  this  over  and  over 
again.  We  do  not  know  whether  3 
months  will  work.  This  affects  thousands 
of  people  in  my  State  and  in  Connecticut 
and  in  many  other  States. 

I  have  said  many  times  that  as  chair- 
man of  the  exchequer  in  this  coimtry,  the 
chairman  of  the  Finance  Committee  Is 
doing  a  wise  thing. 

If  we  do  not  extend  unemployment  in- 
surance, and  they  have  exhausted  that 
and  there  are  no  jobs,  they  go  on  wel- 
fare, and  that  costs  us  more  money  in 
the  long  run  than  what  we  are  doing 
here  tonight. 

Mr.  LONG.  I  thank  the  Senator. 

The  PRESIDING  OFFICER.  Who 
yields  time? 

Mr.  CURTIS.  Mr.  President,  I  yield 
myself  3  minutes. 

The  passage  of  this  bill — and  I  refer 
now  to  the  part  of  it  that  came  from  the 
House  of  Representatives — is  very  Im- 
portant. Under  the  new  SSI  program, 
the  Federal  Government  has  assumed  to 
a  large  extent  the  program  for  the  aged 
blind  and  the  disabled.  It  may  have  been 
that  some  of  the  States,  about  the  time 
that  the  Federal  Government  did  take 
over  the  burden  for  the  disabled,  in- 
creased their  rolls.  As  a  result.  Congress 
passed  an  act  that  said  there  must  be  a 
redetermination  as  to  each  individual's 
disability,  and  gave  the  States  3 
months  to  do  it. 

The  program  involves  about  300,000 
individuals  and  a  great  deal  of.  admin- 
istrative work.  The  disabled  persons  are 
not  to  blame.  It  has  been- an  impossibil- 
ity for  the  agencies  involved  to  make  the 
redetermination . 

The  House  bill  extends  the  time  for  • 
this  determination  without  these  individ- 
uals having  to  go  off  the  rolls.  Without 
the  passage  of  this  legislation,  quite  a 
number  of  disabled  individuals  would  be 
taken  off  the  rolls  and  there  would  be  no 
reason  for  doing  so.  It  would  not  be  the 
result  of  a  reexamination.  For  that  rea- 
son, it  is  important  to  the  individuals 
Involved  and  it  is  important  to  the  States 
that  we  pass  this  legislation. 

Now,  as  to  the  committee  amendment, 
I  shall  not  call  for  a  yea  and  nay  vote  on 
it.  I  wish  to  state  the  position  of  the  ad- 
ministration, having  been  in  touch  this 
afternoon.  In  the  absence  of  the  distin- 
guished Senator  from  Utah  (Mr.  Ben- 
nett), with  both  HEW  and  the  Depart- 
ment of  Labor. 

They  would  prefer  the  advancement  of 
the  administration's  program  for  job  dis- 
ability or  job  maintenance,  which  is  a 
larger  package  than  this,  but  they  realize 
also  the  urgency  of  the  passage  of  the 
House  bill.  The  committee  amendment  is 
not  favored  by  the  administration,  but 
imder  the  circiunstances,  and  realizing 
also  that  there  Is  overwhelming  senti- 
ment In  this  body  for  the  committee 
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amendment,  no  vote  will  be  asked  for 
with  reference  to  the  committee  amend- 
ment. 

Mr.  President,  I  am  prepared  to  yield 
back  the  remainder  of  my  time. 

The  PRESIDING  OFFICER.  Is  all  re- 
maining time  yielded  back? 

Mr.  LONG.  I  yield  back  the  remainder 
of  my  time. 

The  PRESIDING  OFFICER.  The  ques- 
tion is  on  agreeing  to  the  committee 
amendment. 

The  amendment  was  agreed  to. 

The  PRESIDING  OFFICER.  The  bill 
is  open  to  further  amendment.  If  there 
be  no  further  amendment  to  be  proposed, 
the  question  is  on  the  engrossment  of 
the  amendment  and  the  third  reading  of 
the  bill. 

The  amendment  was  ordered  to  be  en- 
grossed for  a  third  reading,  and  the  bill 
to  be  read  a  third  time. 

The  bill  was  read  the  third  time. 

The  PRESIDING  OFFICER  (Mr. 
BiDEN).  The  bill  having  been  read  the 
third  time,  the  question  is.  Shall  it  pass? 
On  this  question,  the  yeas  and  nays  have 
been  ordered,  and  the  clerk  will  call  the 
roll. 

The  assistant  legislative  clerk  called 
the  roll. 

Mr.  ROBERT  C.  BYRD.  I  announce 
that  the  Senator  from  Missouri  (Mr. 
Symington)  ,  the  Senator  from  Alabama 
(Mr.  Allen)  ,  the  Senator  from  Florida 
(Mr.  Chiles),  the  Senator  from  Idaho 
(Mr.  Church)  ,  the  Senator  from  Missis- 
sippi (Mr.  Eastland),  the  Senator  from 
Arkansas  (Mr.  Ftjlbright)  ,  the  Senator 
from  Michigan  (Mr.  Hart)  ,  the  Senator 
fi'om  South  Carolina  (Mr.  Hollings), 
the  Senator  from  Massachusetts  (Mr. 
Kennedy),  the  Senator  from  Mon- 
tana (Mr.  Mansfield),  the  Senator 
from  Arkansas  (Mr.  McClellan),  the 
Senator  from  Minnesota  (Mr.  Mondale)  , 
the  Senator  from  Wisconsin  (Mr.  Nel- 
son), and  the  Senator  from  Alabama 
(Mr.  Sparkman)  are  necessarily  absent. 

Mr.  GRIFFIN.  I  announce  that  the 
Senator  from  Utah  (Mr.  Bennett),  the 
Senator  from  New  Hampshire  (Mr.  Cot- 
ton) ,  the  Senator  from  Colorado  (Mr. 
Dominick),  the  Senator  from  Hawaii 
(Mf".  FoNG),  the  Senator  from  Oregon 
(Mr.  Hatfield),  and  the  Senator  from 
Oregon  (Mr.  Packvi^ood)  are  necessarily 
absent. 

The  result  was  announced — yeas  80, 
nays  0,  as  follows: 


YEAS — 80 

Abourezk 

Goldwater 

Aiken 

Gravel 

Baker 

Griffin 

riSio  tore 

Bartlett 

Gurney 

A  cell  ouu 

Bayh 

Hansen 

Pell 

Beall 

Hartke 

Percy 

Bellmon 

Haskell 

Proxmlrfi 

Bentsen 

Hathaway 

Randolph 

Bible 

Helms 

Rlbicoff 

Bid  en 

Hruska 

Roth 

Brock 

Huddleston 

Sch  weiker 

Brooke 

Hughes 

Scott,  Hugh 

Buckley 

Humphrey 

Scott, 

Burdick 

Inouye 

William  L. 

Byrd, 

«7ackson 

Harry  F..  Jr. 

Ja  vits 

Stennis 

Byrd,  Robert  C. 

Johnston 

Stevens 

Cannon 

Long 

Rt  p  vpTi  QOn 

kJ  l>  C  V  C  U  o  V  X-L 

Case 

Magnuson 

Taft 

Clark 

Mat  hi  as 

Talmad^e 

Cook 

McClure 

Thurmond 

Cranston 

McGee 

Tower 

Curtis 

McGovern 

Tunney 

Dole 

Mclntyre 

Weicker 

Domenici 

Metcalf 

Williams 

Eagleton 

Metzenbaum 

Young 

Ervin 

Montoya 

Fannia 

Moss 

NAYS — 0 

NOT  VOTING— 

20 

Allen 

Fong 

McClellan 

Bennett 

Ful  bright 

Mondale 

Chiles 

Hart 

Nelson 

Church 

Hatfield 

Packwood 

Cotton 

Hollings 

Sparkman 

Dominick 

Kennedy 

Symington 

Eastland 

Mansfield 

So  the  bill  (H.R.  13025)  was  passed. 

Mr.  LONG.  Mr.  President,  I  move  to 
reconsider  the  vote  by  which  the  bill  was 
passed. 

Mr.  JAVITS.  I  move  to  lay  that  motion 
on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

The  title  was  amended  so  as  to  read: 

"An  Act  to  Increase  the  period  during 
which  benefits  may  be  x>aid  under  title  XVI 
of  the  Social  Security  Act  on  thie  basis  of 
presumptive  disability  to  certain  individuals 
who  received  aid,  on  the  basis  of  disability, 
for  December  1973,  under  a  State  plan  ap- 
proved under  title  XIV  or  XVI  of  that  Act, 
and  for  other  purposes.". 


~  H.  R.  13025 


IN  THE  SENATE  OF  THE  UNITED  STATES 

March  6,1974 
Eead  twice  and  referred  to  the  Committee  on  Finance 

March  13,1974 
Reported  by  Mr.  Long,  with  amendments 

[Insert  the  part  printed  in  italic] 

March  13,1974 
Considered,  amended,  read  the  third  time,  and  passed 


AN  ACT 

To  increase  the  period  during  which  benefits  may  be  paid  under 
title  XVI  of  the  Social  Security  Act  on  the  basis  of  presump- 
tive disability  to  certain  individuals  who  received  aid,  on 
the  basis  of  disability,  for  December  1973,  under  a  State 
plan  approved  under  title  XIV  or  XVI  of  that  Act. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  any  individual  who  would  be  considered  disabled  under 

4  section  1614(a)  (3)  (E)  of  the  Social  Security  Act  except 

5  that  he  did  not  receive  aid  under  the  appropriate  State  plan 

6  for  at  least  one  month  prior  to  July  1973  may  be  considered 

7  to  be  presumptively  disabled  under  section  1631(a)  (4)  (B) 
B  of  that  Act  and  may  be  paid  supplemental  security  income 

n 


2 

1  benefits  under  title  XVI  of  tliat  Act  on  tlie  basis  of  such 

2  presumptlfe  disability,  and  State  supplementary  payments 

3  under  section  212  of  Public  Law  93-66  as  though  he  had 

4  been  determined  to  be  disabled  within  the  meaning  of  sec- 

5  tion  1614  (a)  (3)  of  the  Social  Security  Act,  for  any  month 

6  in  calendar  year  1974  for  which  it  has  been  determined 

7  that  he  is  otherwise  eligible  for  such  benefits,  without  regard 

8  to  the  three-nionth  limitation  in  section  1631  (a)  (4)  (B) 

9  of  that  Act  on  the  period  for  which  benefits  may  be  paid  to 

10  presumptively  disabled  individuals,  except  that  no  such 

11  benefits  may  be  paid  on  the  basis  of  such  presumptive  dis- 

12  ability  for  any  moath  frftej*  the  month  in  which  the  Secretary 
13.  of  Health,  Education,  and  Welfare  has  made  a  determina- 
.14  tion  as  to  w^hether  such  individual  is  disabled,  as  defined  ui 
19  ^et;tiofil6l4(«n3)  (A)  of  thatAct. 

16  i^EC.  2.  (a)  The  last  sentence  of  section  203(e)(2) 

17  of  the  Federal-State  Extended  Unemployment  Compensation 

18  Act  of  1970  (as  added  by  section  20  of  Public  Law  93-233) 

19  is  ^amended  by  strikiny_  out  ^' April"  and  inserting  in  lieu 

20  thereof ''Juhf 

21,  (b)  In  the  case  of  an  advance  or  advances  to  the  unem- 

22  p]oymcnt  account  of  a  State  under  title  XII  of  the  Social 

23  Security  Act  made  before  the  date  of  enactment  of  this  sub- 

24  scQtion,  section  3302(c)(3)  of  the  Internal  Revenue  Code 

25  of  1954  shall  be  applied  qs  if  the  "second  conseQUtive  Jan- 


3 

1  uary  1"  referred  to  in  subparagraph  (A)(i)  of  such  sec- 

2  tion  were  January  1,  1975,  or,  if  later,  such  second  consecu- 

3  tive  January  1  as  determined  under  such  subparagraph  with- 

4  out  regard  to  the  provisions  of  this  subsection. 

Amend  the  title  so  as  to  read:  "An  Act  to  increase 
the  period  during  which  benefits  may  he  paid  under  title 
XVI  of  the  Social  Security  Act  on  the  basis  of  presumptive 
disability  to  certain  individuals  who  received  aid,  on  the  basis 
of  disabihty,  for  December  1973,  imder  a  State  plan  approved 
under  title  XIV  or  XVI  of  that  Act,  and  for  other  purposes.". 

Passed  the  House  of  Representatives  March  5,  1974. 

Attest:  W.  PAT  JENNINGS, 

Clerk. 

Passed  the  Senate  March  13,  1974. 

Attest:  FRANCIS  R.  VALEO, 

Secretary. 


|8 
iS, 

CO 
OQ 


X 


O 


CONGRESSIONAL  RECORD— HOUSE 


INCREASING  PERIOD  OF  BENEFITS 
UNDER  TITLE  XVI  OF  THE  SO- 
CIAL SECURITY  ACT 

Mr.  MILLS.  Mr.  Speaker,  I  ask  unani- 
mous consent  to  take  from  the  Speaker's 
desk  the  bill  (H.R.  13025)  to  increase  the 
period  during  which  benefits  may  be  paid 
imder  title  XVI  of  the  Social  Security 
Act  on  the  basis  of  presumptive  dis- 
ability to  certaii"  individuals  who  re- 
ceived aid  on  the  basis  of  disability,  for 
December  1973,  under  a  State  plan  ap- 
proved under  title  XIV  or  XVI  of  that 
act,  with  Senate  amendments  thereto, 
and  consider  the  Senate  amendments. 

The  Clerk  read  the  title  of  the  bill. 

The  Clerk  read  the  Senate  amend- 
ments, as  follows: 

Page  2  after  line  IS.  ii.sert- 

Sec  2.  (a)  The  lasr  senterce  of  section 
203(e)  (3)    ot  the  Fe<ieral-State  Extended 
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Unemployment  Compensation  Act  of  1970 
(as  added  by  section  20  of  Public  Law  93- 
233)  is  amended  by  striking  out  "April"  and 
inserting  in  lieu  thereof  "July". 

(b)  In  the  case  of  an  advance  or  advances 
to  the  unen-iployment  account  of  a  State  un- 
der title  XII  of  the  Social  Security  Act 
made  before  the  date  of  enactment  of  this 
subsection,  section  3302(c)  (3)  of  the  In- 
ternal Revenue  Code  of  1954  shall  be  applied 
as  if  the  "second  consecutive  January  1" 
referred  to  in  subparagraph  (A)(i)  of  such 
section  were  January  1,  1975,  or  if  later, 
.Hvich  second  consecutive  January  i  as  de- 
termined under  such  subparagrapli  v/ithout 
regard  to  the  provisions  of  this  subsection. 

Mr.  MILLS  (during  the  reading).  Mr. 
Speaker,  I  ask  unanimous  consent  to  dis- 
pense with  further  reading  of  the  Sen- 
ate amendments. 

The  SPEAKER.  Is  tiiere  objection  to 
the  request  of  the  gentleman  from  Ar- 
kansas? 

There  was  no  objection. 

MOTION   OFFERED   BY   MR.  MILLS 

Mr.  MILLS.  Mr.  Speaker,  I  offer  a 
motion. 

The  Clerk  read  as  follows: 

Mr.  Mills  moves  to  concur  in  the  Senate 
amendments  to  the  text  of  the  bir.  (H.R. 
13026)  with  an  amendment  as  follows:  In 
lieu  of  the  matter  propo.sed  to  be  inserted 
by  the  Senate  amendments  to  the  text  of  the 
bill,  insert  the  following: 

Sec.  2.  The  last  sentence  of  section  203(e) 
(2)  of  the  Federal-State  Extended  Unem- 
ployment Compensation  Act  of  3970  (as 
added  by  section  20  of  Public  Law  93-233)  Is 
amended  by  striking  out  "April"  and  insert- 
ing in  lieu  thereof  '  July". 

Tlie  SPEAKEIR.  The  Chair  recognizes 
the  gentleman  from  Arkansas  (Mr. 
Mills)  . 

Mr.  MILLS.  Mr.  Speaker,  I  yield  my- 
self 5  minutes. 

Mr.  Speaker,  this  bill  as  it  passed  the 
House  deals  with  a  very  urgent  matter 
which  should  be  settled  without  delay. 
The  bill  passed  the  House  on  March  5 
imder  suspension  of  the  rules.  It  is  ex- 
tremely important  that  final  action  be 
taken  on  the  measure  before  the  end  of 
the  month.  The  purpose  of  the  bill  as 
passed  by  the  House  is  to  prevent  some 
150,000  to  200,000  recipients  of  the  sup- 
plemental security  income  program  from 
going  off  the  rolls  at  the  end  of  March. 
These  are  the  recipients  who  were  added 
to  State  disability  programs  between 
June  and  December  of  1973  who  v/ere  afr 
fected  by  the  rollback  provision  con- 
tained in  Public  Law  93-233  which  re- 
quires that  an  individual  determination 
of  eligibility  for  supplemental  security 
income  benefits  under  tiie  Federal  stand- 
ards of  disability  must  be  made. 

Under  the  bOl.  payments  to  the  indi- 
viduals affected  may  continue  to  be  made 
for  any  month  in  calendar  year  1974  on 
the  basis  of  presumed  disability  until  an 
individual  determination  of  eligibility  is 
made  with  respect  to  each  such  indi- 
vidual. 

This  provision  of  the  bill  was  agreed 
to  by  the  Senate  without  any  change. 

The  Senate  added  an  amendment  to 
the  bill  by  adding  two  provisions  which 
are  completely  unrelatet'  to  the  subject 
matter  of  the  House-  passed  bill.  Both  of 
the  changes  in  the  Senate  amendment 
relate  to  the  unemployment  compen,sa- 
tion  program 

The  first  of  tiiese  changes  would  ex- 
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tend  the  present  temporary  authority  to 
certain  States  to  pay  extended  unem- 
ployment compensation  to  workers  who 
have  exhausted  regular  unemployment 
compensation  payments.  This  temporary 
authority  is  due  to  expire  at  the  end  of 
this  month  and  would  be  extended  for 
an  additional  3  months  imtil  July  1  un- 
der the  Senate  change.  The  second 
change  contained  in  the  Senate  amend- 
ment relates  to  the  recapture  provisions 
which  are  designed  to  assure  that  States 
that  obtain  advances  from  the  Reed  loan 
fund  in  the  Federal  imemployment  trust 
fund  repay  those  advances  without  im- 
necessary  delay.  I  am  tuning  that  the 
House  agree  to  the  Senate  amendment 
with  an  amendment  under  which  the 
House  would  in  effect  agree  to  the  first 
of  these  changes  in  the  Senate  amend- 
ment and  disagree  to  the  second  change. 

Let  me  explain  each  of  the  changes 
contained  in  the  Senate  amendment  in 
more  detail. 

The  first  change  made  by  the  Senate 
amendment  relates  to  the  State  "on" 
and  "off"  indicators  which  are  used  to 
trigger  the  Federal-State  extended  un- 
employment compensation  program  into 
and  out  of  operation  in  individual  States. 
A  series  of  measures  has  been  enacted 
during  the  past  several  years  relating 
to  this  subject  matter.  These  special  laws 
have  been  required  because  the  perma- 
nent law  under  which  the  extended  bene- 
fits program  is  triggered  in  and  out  of 
operation  has  proven  to  be  inadequate  to 
deal  with  the  type  of  unemployment 
that  _ias  existed  in  a  nvmiber  of  States 
during  the  past  3  years.  It  is  my  hope 
that  a  pe/manent  solution  to  this  prob- 
lem may  be  obtained  in  time  to  prevent 
future  patchwork  legislation  such  as  has 
been  adopted  in  the  past  and  which  the 
instant  Senate  amendment  represents. 

Under  the  Federal-State  Extended 
Unemployment  Compensation  Act,  up  to 
13  weeks  of  extended  benefits  may  be 
paid  to  worker^  who  exhaust  their  regu- 
lar unemployment  compensation  pay- 
ments. The  benefits  imder  the  extended 
imemployment  compensation  program 
are  financed  50-50  from  Federal  and 
State  unemployment  tax  revenues.  In  or- 
der to  have  the  program  go  into  effect  in 
an  individual  State,  the  insured  unem- 
ployment rate  in  the  State  must  be  at 
least  4  percent  and  it  must  be  at  least 
20  percent  higher  than  it  was  in  com- 
parable periods  in  the  prior  2  years. 

A  provision  was  enacted  by  Public  Law 
93-233  which  permits  States  to  pay  ex- 
tended benefits  if  their  insured  unem- 
ployment rate  exceeds  4  percent  without 
having  to  meet  the  requirement  that  in- 
sured unemployment  must  be  20-percent 
higher  than  it  was  in  the  prior  2  years. 

This  authority  in  Public  Law  93-233 
was  limited  to  weeks  of  unemployment 
beginning  after  December  31,  1973,  but 
before  April  1,  1974.  The  change  con- 
tained in  the  Senate  amendment  pro- 
vides for  a  3-month  extension  of  this 
authority  by  changing  the  termination 
date  from  April  1,  1974,  to  July  1,  1974. 

It  is  estimated  that  some  22  States 
would  be  affected  by  this  part  of  the 
Senate  amendment.  Only  six  of  these 
States,  however,  are  now  paying  extended 
benefits  imder  the  authority  provided  for 


by  Public  Law  93-233.  These  States  are 
Alaska,  Massachusetts,  New  Jersey,  New 
York,  Rhode  Island,  and  Washington.  It 
is  estimated  that  some  16  other  States 
could  participate  in  this  authority  but  it 
is  not  expected  that  they  will  all  do  so. 

Most  of  these  States  could  now  par- 
ticipate in  the  existing  authority  but 
they  are  not  doing  so.  These  States  are 
Arkansas,  California,  Connecticut, 
Hawaii,  Idaho,  Minnesota,  Montana, 
Nevada,  New  Mexico,  North  Dakota,  Ore- 
gon, Permsylvania,  Puerto  Rico,  Utah, 
Vermont,  and  West  Virginia. 

It  is  estimated  that  the  maximum  total 
cost  of  carrying  out  this  provision  would 
be  $161  million  during  the  3-month 
period  for  which  it  is  effective.  This  esti- 
mate is  based  on  the  unrealistic  assump- 
tion that  all  of  the  States  that  are  eligi- 
ble to  participate  in  the  extended  bene- 
fits program  by  reason  of  the  provision 
would  elect  to  do  so.  This  cost  would  be 
paid  for  from  Federal  and  State  unem- 
ployment tax  revenues.  The  maximum 
Federal  cost,  therefore,  would  be  approxi- 
mately $81  million. 

The  second  change  contained  in  the 
Senate  amendment,  which  would  be  re- 
jected under  the  motion,  relates  to  the 
repayment  of  advances  to  State  unem- 
ployment accounts  from  the  loan  fund 
in  the  Federal  unemployment  trust  fund. 
This  change  should  be  rejected  because 
it  would  establish  an  extremely  bad  prec- 
edent. As  a  practical  matter,  it  would 
affect  only  two  States,  which  have  out- 
standing advances  from  the  loan  fimd  at 
the  present  time. 

Under  present  law,  if  a  State  has  an 
unpaid  balance  of  its  advances  from  the 
-loan  fund  on  January  1  of  2  consecutive 
years  and  has  not  reduced  its  balance 
to  zero  before  November  10  of  the  sec- 
ond consecutive  year,  then  the  unem- 
ployment tax  rates  are  increased  for 
all  employers  in  the  State  for  the  fol- 
lowing years  until  the  advance  that  has 
been  made  to  a  State  is  repaid. 

The  provisions  of  law  relating  to  this 
matter  are  quite  complex  but  in  effect 
they  provide  a  penalty  in  the  form  of 
an  increase  in  the  net  Federal  unem- 
plojTnent  taxes  paid  by  employers  in  a 
State  under  which  such  taxes  would  in- 
crease from  the  basic  rate  of  0.5  per- 
cent of  taxable  payroll  by  an  additional 
0.3  percent  of  taxable  payroll  for  each 
year  in  which  these  penalty  provisions 
apply.  Under  these  provisions,  the  net 
Federal  tax  would  be  increased  from  0.5 
to  0.8  percent  in  the  first  such  year,  to  1.1 
percent  in  the  second  such  year,  and  1.4 
percent  in  the  third  such  year,  and  so 
on. 

There  are  additional  penalty  provi- 
sions which  would  apply  beginning  with 
the  third  and  fifth  such  succeeding 
years.  These  repayment  provisions  of  the 
law  are  too  technical  and  elaborate  to 
discuss  in  detail  at  the  present  time,  but 
their  elaborateness  demonstrates  their 
importance.  The  law  was  intentionally 
written  to  assure  that  the  States  wUl  not 
be  derelict  in  their  efforts  to  reoay  the 
advances  they  have  received  from  the 
loan  fund. 

The  second  part  of  the  Senate  amend- 
ment would  provide  for  a  1-year  hiatus 
in  the  application  of  these  repayment 


provisions.  I  do  not  believe  there  is  jus- 
tification for  this  action.  If  the  law  were 
amended  to  provide  for  such  a  grace 
period,  it  would  be  difflcult  not  to  con- 
tinue to  do  so  indefinitely  in  the  future. 
This  would  completely  undermine  the 
effectiveness  of  the  recapture  procedures 
in  the  law. 

Advances  from  the  loan  fund  have 
been  obtained  by  only  a  few  States  since 
the  loan  fund  was  established  by  legis- 
lation enacted  in  1954.  At  the  present 
time,  advances  are  outstanding  to  the 
States  of  Connecticut  and  Washington. 
In  addition,  I  am  informed  that  the  State 
of  "Vermont  has  a  pending  application 
for  a  loan.  Loans  were  obtained  earlier 
by  only  four  States.  These  loans  were 
made  in  the  late  1950's  or  early  1960's 
to  Alaska,  Michigan,  Pennsylvania,  and 
Oregon.  At  that  time,  Oregon  repaid  its 
loan  before  the  recapture  provisions  ap- 
plied to  it.  Alaska,  Michigan,  and  Penn- 
sylvania, however,  came  imder  the  re- 
capture provisions. 

At  the  time  that  Alaska,  Michigan,  and 
Pennsylvania  were  subject  to  the  recap- 
ture provisions,  however,  the  advances 
to  those  States  and  other  States  that  had 
been  made  under  the  Temporary  Unem- 
ployment Compensation  Act  of  1958  had 
not  been  repaid.  For  this  reason  Public 
Law  88-173  was  enacted  on  November  7. 
1963,  which  provided  for  a  stretching  out 
of  the  period  in  which  repayment  of  ad- 
vances from  both  the  loan  fimd  and  the 
Temporary  Unemployment  Compensa- 
tion Act  had  to  be  made. 

That  legislation,  however,  did  not  go 
as  far  as  the  Senate  amendment  would. 
It  did  not  completely  prevent  the  recap- 
ture provisions  from  coming  into  opera- 
ation.  In  addition,  the  situtaion  facing 
the  States  affected  by  the  legislation  was 
more  serious  than  the  problems  facing 
the  States  affected  under  the  Senate 
amendment  since  the  State  accounts  had 
been  affected  by  t\yo  recent  recessionary 
periods  and  there  were  two  recapture 
procedures  involved. 

Mr.  Soeaker,  I  would  like  to  stress  once 
more  the  importance  of  moving  this  leg- 
islation through  to  enactment.  It  is  im- 
portant that  the  agencies  operating  the 
supplemental  security  income  program 
and  the  unemployment  insurance  pro- 
gram in  those  States  now  paying  extend- 
ed benefits  under  Public  Law  93-233 
know  what  the  law  will  provide  with 
respect  to  their  programs  after  April  1 
since  benefits  they  are  now  paying  could 
not  be  paid  after  that  time  unless  this 
legislation  is  enacted  into  law. 

The  SPEAKER.  The  time  of  the  gen- 
tleman from  Arkansas  has  expired. 

Mr.  MILLS.  Mr.  Speaker,  I  yield  my- 
self 6  additional  minutes. 

Mr.  SCHNEEBELI.  Mr.  Speaker,  will 
the  gentleman  yield? 

Mr.  MILLS.  Mr.  Speaker,  I  yield  to  the 
gentleman  from  Pennsylvania. 

Mr.  SCHNEEBELI.  Mr.  Speaker,  we  on 
our  side  are  in  complete  agreement  with 
the  position  just  outlined  by  the  chair- 
man of  our  committee. 

(Mr.  SCHNEEBEIJ  asked  and  was  gi- 
ven permission  to  revise  and  extend  his 
remarks.) 

Mr.  SCHNEEBELI.  Mr.  Speaker,  I  am 
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in  complete  agreement  with  the  chalr- 
j    man  of  my  committee  on  H.R.  13025. 
i       The  measure  must  be  enacted  into  law 
before  April  1,  otherwise  supplemental 
secxirity  income  payments  to  a  substan- 
tial number  of  recipients  will  have  to  be 
stopped.  The  purpose  of  the  bill  was  ex- 
I    plained  in  detail  when  it  was  passed  by 
the  House  16  days  ago,  and  the  chairman 
has  summarized  it  again  today.  There- 
fore, I  will  not  belabor  the  point. 

The  other  body  has  not  altered  the 
bill  which  we  passed,  but  has  added  an 
amendment  which  would  make  signifi- 
cant changes  In  the  unemployment  com- 
pensation program.  The  chairman  has 
moved  that  the  House  agree  to  the  first 
of  ttiese  changes  and  disagree  to  the  i"est 
of  the  amendment. 

The  part  of  the  amendment,  added  by 
the  other  body,  to  which  we  would  agree 
under  the  motion,  would  extend  for  an 
additional  90  days  the  provision  of  Pub- 
lic Lav/  93-233  which  permits  States  to 
participate  in  the  extended  unemploy- 
ment compensation  program  if  their  in- 
sured unemployment  rate  is  4  percent 
or  more.  They  would  not  have  to  meet 
the  additional  requirement  of  permanent 
law  that  their  insured  unemployment 
rate  be  20  percent  higher  than  it  was  In 
the  2  preceding  years. 

Under  present  law,  the  States  may  dis- 
regard the  20-perc6nt  increase  criterion 
through  this  month.  Under  the  amend- 
ment added  by  the  other  body,  this  tem- 
porary authority  would  be  extended 
through  June. 

It  has  been  estimated  that  as  many  as 
22  States  could  be  affected  by  this  part 
of  the  amendment,  and  that  the  maxl- 
mimi  total  cost  would  be  $161  million,  of 
which  about  $81  million  would  be  borne 
by  the  Federal  Government. 

I  agree  with  the  chairman's  motion, 
and  I  also  hope,  very  strongly,  that  in  the 
futiu^  we  can  seek  and  iind  permanent 
answers  to  unemployment  compensation 
problems  instead  of  taking  a  piecemeal 
approach.  I  certainly  do  not  feel  that  it 
would  be  wise  now  to  accept  the  other 
part  of  the  amendment.  Present  law  ai- 
lov/s  the  States  up  to  2  years  to  pay  back 
advances  which  the  Federal  Government 
may  provide  if  needed  fm-  the  payment 
of  unemployment  benefits.  The  other 
part  of  the  amendment  would  give  the 
States  an  additional  year  for  repayment, 
and  I  believe  the  chairman  is  correct  in 
stating  that  an  extension  of  the  grace 
period  now  would  pave  the  way  for  fur- 
ther extensions,  and  that  such  action 
would  imdermine  the  effectiveness  of  the 
repayment  provisions. 

Therefore.  Mri  Speaker,  I  lu-ge  that  the 
House  approve  the  motion  made  by  the 
chairman  of  my  committee. 

Mr.  PICKLE.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  MILLS.  Mr.  Speaker,  I  yield  to  the 
gentleman  from  Texas. 

(Mr.  PICKLE  asked  and  was  given  per- 
mission to  revise  and  extend  his  re- 
marks."» 

Mr.  PICKLE.  Mr.  Speaker,  is  this 
measure  the  gentleman  is  presenting  to 
us  now  similar  to  the  bill  we  passed  this 
fall  in  the  extended  benefits  program? 

Mr.  MILLS.  Yes,  we  passed  a  bill  last 
year,  as  the  gentleman  from  Texas 


rightly  points  out,  to  extend  these  spe- 
cial benefits  under  the  extended  unem- 
ployment compensation  program  to  April 
1  of  1974.  The  provision  we  are  propos- 
ing to  agree  to  here,  would  extend  that 
for  an  additional  90  days,  or  to  July  1, 
1974. 

Mr,  PICKLE.  Mr  Speaker,  if  I  recall 
the  coUoquy  we  had  this  fall  on  the  ex- 
tended benefit  program,  there  was  a  feel- 
ing that  I  had  from  the  gentleman's 
committee  that  the  committee  would  give 
the  House  more  notice  of  this  kind  of 
legislation,  and  that  we  would  not  make 
automatic  extensions. 

It  seems  to  me  that  what  the  gentle- 
man is  doing  is,  once  more  he  Is  agree- 
ing to  the  other  body's  desire  to  extend 
benefits  for  another  90  days,  and  possi- 
bly some  22  States  will  benefit  and  the 
other  28  States  will  be  paying  for  the 
benefits  of  those  States.  This  is  a  serious 
problem,  and  this  is  not  to  say  anybody 
wants  to  be  harsh  in  their  attitude. 

But  this  is  another  extension  of  the 
unemployment  benefits.  What  will  this 
program  cost  us  eventually,  this  3 -month 
exterision? 

Mr.  MIL.LS.  Mr.  Speaker,  it  could  pos- 
sibly cost,  they  tell  me,  as  much  as  $161 
million,  the  Federal  and  State  combined, 
at  the  very  most. 

Mr.  PICKLE  'Hie  Federal  figure  is  $81 
million,  at  the  most,  and  $161  million  is 
the  combined  figure? 

Mr.  MILLS.  The  combined  State  and 
Federal  figure  Is  $161  million;  $81  million 
of  the  $161  million  would  be  Federal 
money,  at  the  vei-y  most.  This  is  the 
maximum  figure. 

Mr.  PICKLE.  Whatever  it  Ls,  $81  mil- 
lion or  $161  million,  that  means  employ- 
ees in  all  these  other  States  are  going 
to  be  paying  for  the  benefits  of  these 
individual  St,ates. 

There  is  certainly  a  problem  in  this 
area,  and  either  through  this  program, 
or  other  unemployment  programs  pend- 
ing, we  are  going  to  try  to  give  help  to 
those  who  are  unemployed,  and  we 
should. 

However,  I  say  to  the  gentleman  that 
the  time  must  come  when  the  gentle- 
man's committee  ceases  to  come  here  on 
a  conference  report  without  any  notice 
and  ."Slide  through  another  benefit  pro- 
gi-am  that  is  not  available  to  the  other 
State."5. 

Mr.  Speaker,  I  do  not  want  to  protest 
the  benefits,  but  I  do  think  the  gentle- 
man's committee  must  give  more  consid- 
eration to  the  Members  when  such  a 
measure  as  this  is  brought  before  us. 

Mr.  MILLS.  Mr.  Speaker,  the  bill  has 
been  pending  at  the  Speaker's  desk  for 
some  days.  Tills  is  a  matter  that  was 
called  to  my  attention  shortly  after  I  re- 
turned during  the  first  half  of  March. 
I  did  not  bring  it  up  immediately,  but 
delayed  so  I  could  discuss  !t  with  mem- 
bers of  the  committee  who  were  inter- 
ested in  the  subject  matter  and  also  with 
people  downtown.  Everyone  I  have  dis- 
cussed it  with  has  been  very  anxious  to 
have  this  bill  pasesd  by  the  House. 

This  basic  measure — to  which  these 
amendments  were  added — affects  peo- 
ple in  the  gentleman's  State  as  well.  If 
we  do  not  take  this  action,  there  will 
be  many  of  these  150,000  or  200,000  peo- 


ple who  are  disabled  who  will  not  be 
eligible  to  continue  to  receive  benefits 
under  the  Federal  program  that  began 
on  January  1  this  year.  That  is  what  we 
are  talking  about.  These  people  must 
continue  to  receive  benefits  imtil  an  in- 
dividual determination  of  their  eligibility 
can  be  made.  In  addition,  Mr.  Speaker, 
I  want  to  accept  the  amendment  which 
my  friend,  the  gentleman  from  Texas 
(Mr.  Pickle)  was  discussing  in  order  to 
get  the  pressure  off  the  unemployment 
compensation  issue,  because  If  we  do  not 
do  this,  we  are  going  to  be  faced  with 
a  request  to  do  something  that  I  am 
sure  the  gentleman  would  view  as  being 
much  more  far-reaching  and  perhaps 
more  contrary  to  his  own  viewpoint  than 
this  amendment  would  be. 

Certainly  it  would  be  described  in  that 
fashion  in  my  own  thinking. 

What  we  want  to  do  is  gain  time  to 
give  the  Congress  a  chance  to  carefully 
review  the  situation,  because  I  find  there 
are  some  weaknesses  which  developed 
in  what  I  thought  was  a  sound  piece  of 
legislation  when  it  passed  the  House 
nearly  5  years  ago. 

Mr.  PICKLE.  Mr.  Speaker,  I  believe 
the  program  is  a  good  program,  I  be- 
lieve it  is  a  good  concept,  and  it  works 
well,  except  I  think  that  certainly  the 
triggering  figure  Is  set  a  little  bit  low. 

Mr.  MILLS.  That  is  true. 

Mr.  PICKLE.  Would  the  gentleman 
say  that  when  the  other  amendment 
comes  to  the  floor,  this  is  the  vehicle  that 
we  should  use  and  not  the  other  one? 

There  is  a  good  chance  we  are  going 
to  get  both. 

Mr.  MILLS.  Mr.  Speaker,  I  dislike, 
as  much  I  am  sure  the  gentleman  from 
Texas  does,  the  establishment  of  pro- 
cedure in  the  other  body  of  attaching 
amendments  to  legislation  that  are  not 
even  germane.  If  the  gentleman  feels 
that  way,  if  I  feel  that  way,  and  If  the 
Congress  feels  that  way,  we  could  have 
changed  the  rules  in  handling  these  mat- 
ters in  relation  to  our  deliberations  in 
conference. 

Mr.  KAZEN.  Mr.  Speaker,  will  the  gen- 
tleman yield? 

Mr.  MILLS.  I  yield  to  the  gentleman 
from  Texas. 

Mr.  KAZEN.  Mr.  Speaker,  my  under- 
standing is  that  the  State  of  Texas  does  t 
not  come  under  this  extended  coverage; 
is  that  correct? 

Mr.  MILLS.  According  to  the  latest 
estimates,  it  is  not  possible  for  the  State 
of  Texas  to  reach  the  point  where  it  can 
trigger  in  its  unemployment  figure  dur- 
ing this  90-day  period. 

Mr.  KAZEN.  It  is  very  unfortunate,  be- 
cause in  my  own  city  there  was  a  recent 
base  closing,  and  we  have  a  consistent 
unemployment  rate,  which  has  now 
reached  the  figure  of  19.8  percent  imem- 
ployment.  and  yet  my  people  cannot  take 
advantage  of  bills  like  this. 

Mr.  MIT. If}.  No.  it  cannot,  because  the 
law  itself  looks  at  the  unemployment 
rate  within  the  State  as  a  whole.  We 
have  never  been  able  to  break  it  down  to 
areas  less  than  that  of  the  State  as  a 
whole.  We  have  not  been  able  to  do  it. 

We  are  dealing  now  with  a  type  of  im^ 
employment  on  occsision  that  causes  us 
to  wonder  why  it  is  not  possible  some- 
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times  to  do  what  the  gentleman  speaks 
about,  because  the  gentleman  knows  and 
I  know  that  unemployment  that  may  be 
brought  about  through  some  lack  of  en- 
ergy, for  instance,  could  result  from  clos- 
ings of  some  bases  by  the  Government  or 
some  change  in  the  governmental  policy, 
which  could  affect  one  area  of  the  State 
disastrously  although  it  does  not  have 
uniform  effect  in  the  State  as  a  whole. 

This  type  of  unemployment  I  think  is 
sufBcient  to  cause  the  committee  to  give 
consideration  to  the  gentleman's  idea. 

Mr.  KAZEN.  I  wish  the  chairman 
would  give  consideration  to  that  situa- 
tion. Our  imemployment  consistently 
stayed  between  10  and  12  percent,  but 
within  the  last  18  months  it  has  gone  up 
to  19.8  percent.  Yet  the  President  in  his 
Houston  message  last  week  said  that  the 
national  average  was  5.2  percent.  Well, 
you  can  imagine  what  my  people  feel 
like — 5.2  percent  is  not  bad,  but,  my  gosh, 
19.8  percent  is  disastrous. 

Mr.  MILLS.  It  is  a  lot  worse.  I  agree 
with  the  gentleman. 

Mr.  ANDERSON  of  Illinois.  Mr.  Speak- 
er, I  rise  in  support  of  H.R.  12920,  the 
Peace  Corps  authorization  for  fiscal  1975. 
This  bill  authorizes  $82.3  million  to  fi- 
nance the  operations  of  the  Peace  Corps 
in  fiscal  1975,  plus  an  additional  $1  mil- 
lion for  increases  in  pay,  salary,  retire- 
ment, and  other  benefits  which  may  be 
authorized  in  the  coming  fiscal  year. 

Mr.  Speaker,  the  Peace  Corps  is  now 
13  years  old  and,  in  my  opinion,  remains 
one  of  the  most  successful  bilateral  for- 
eign assistance  programs  ever  conceived. 
To  date,  over  50,000  Americans  have 
served  overseas  with  the  Peace  Corps, 
assisting  other  countries  with  their  de- 
velopment needs.  At  present  there  are 
6,500  Peace  Corps  volunteers  serving  in 
over  60  countries,  and,  it  is  anticipated 
that  in  fiscal  1975  Peace  Corps  will  be 
fielding  6,800  volunteers. 

Mr.  Speaker,  just  as  the  needs  of 
the  developing  countries  have  changed 
over  the  last  13  years,  so  too  has  the 
character  of  the  Peace  Corps  in  order 
to  meet  those  changing  needs.  The  de- 
veloping countries  have  been  demanding 
more  volunteers  with  special  skills,  and 
the  Peace  Corps  has  been  responding  to 
this  need  by  providing  more  experienced 
personnel.  The  developing  countries  have 
been  making  a  greater  effort  to  integrate 
Peace  Corps  operations  with  their  over- 
all development  programs,  and  the  Peace 
Corps  has  responded  by  going  to  in- 
country  training  and  greater  host  coun- 
try involvement  in  the  operation  of  the 
Peace  Corps.  This  trend  is  consistent 
with  the  shift  in  our  foreign  policy  from 
the  paternalism  of  the  sixties  to  part- 
nership in  the  seventies.  I  support  these 
new  directions  at  Peace  Corps  and  the 
plans  contained  under  this  authoriza- 
tion for  continuing  and  expanding  on 
these  policies. 

Finally,  Mr.  Speaker,  it  is  my  un- 
derstanding that  the  gentleman  from 
Massachusetts  (Mr.  Harrington)  will  be 
offering  an  amendment  to  increase  the 
readjustment  allowance  for  regular  vol- 
unteers from  $75  a  month  to  $100  a 
month,  and  for  volunteer  leaders  and 
heads  of  households  from  $125  a  month 
to  $175.  These  basic  allowances,  which 


are  set  aside  for  volunteers  to  be  used 
during  the  transition  period  to  new  jobs 
when  they  return  to  the  United  States 
have  been  in  effect  since  the  very  incep- 
tion of  the  Peace  Corps,  even  though  the 
cost  of  living  over  that  period  has  risen 
56.4  percent.  The  proposed  increases  in 
the  Harrington  amendment  are  still  be- 
low that  cost-of-living  increase,  being  33 
and  40  percent,  respectively.  I  would 
therefore  urge  support  for  and  adoption 
of  the  Harrington  amendment  which  will 
have  the  effect  of  increasing  the  author- 
ization by  only  $2  million 

Mr.  TIERNAN.  Mi".  Speaker,  today 
we  must  consider  a  measure  of  extreme 
urgency,  H.R.  13025,  which  originally 
passed  the  House  on  March  5. 

During  Senate  consideration  of  this 
measure  an  amendment  was  added  that 
is  of  vital  importance  to  those  areas  in 
our  country  suffering  from  excessive  un- 
employment. This  amendment  would 
continue  for  an  additional  3  mouths  a 
provision  under  which  States  can  elect 
to  provide  an  additional  13  weeks  of  ex- 
tended benefits  under  certain  conditions. 
Present  law  will  expire  on  March  31, 
however,  passage  of  this  amendment  will 
extend  this  provision  through  June  30. 

The  unemployment  rate  in  my  own 
State,  Rhode  Island,  has  been  severely 
affected  by  the  closing  of  the  Quonset 
and  Newport  Naval  Bases.  The  extensive 
and  growing  caseload  is  putting  a  severe 
strain  on  the  State's  unemployment  fund. 
Present  law  allows  States  up  to  2  years 
in  which  to  pay  back  advances  which 
they  may  receive  from  the  Federal  Gov- 
ernment if  they  need  them  to  pay  unem- 
ployment compensation  benefits.  This 
amendment  would  allow  an  additional 
year  for  repayment  to  States  whose  ad- 
vances would  otherwise  be  due  for  re- 
payment this  year. 

I  commend  the  Senate  on  these  amend- 
ments and  urge  their  unanimous  adop- 
tion by  the  House  this  afternoon. 

Mr.  MILLS.  Mr.  Speaker,  I  move  the 
previous  question  on  the  motion. 

The  previous  question  was  ordered. 

The  motion  was  agreed  to. 

The  SPEAKER.  The  Clerk  will  report 
the  Senate  amendment  to  the  title  of  the 
bill. 

The  Clerk  read  the  Senate  amendment 
to  the  title  of  the  bill,  as  follows : 

Amend  the  title  so  as  to  read:  "An  Act  to 
increase  the  period  during  which  benefits 
may  be  paid  under  title  XVI  of  the  Social 
Security  Act  on  the  basis  of  presumptive  dis- 
ability to  certain  individuals  who  receive  aid. 
on  the  basis  of  disability,  for  December  1973, 
under  a  State  plan  approved  under  title  XIV 
or  XVI  of  that  Act,  and  for  other  purposes.". 

MOTION  OFFERED  BY  MB.  MILLS 

Mr.  MILLS.  Mr.  Speaker,  I  offer  a 
motion. 

The  Clerk  read  as  follows : 

Mr  Mills  moves  to  concur  in  the  Senate 
amendment  to  the  title  of  the  bill  (H.R. 
13025). 

The  SPEAKER.  The  question  is  on  the 
motion  offered  by  the  gentleman  from 
Arkansas. 

The  motion  was  agreed  to. 

The  Senate  amendments,  as  amended, 
were  concurred  in. 

A  motion  to  reconsider  was  laid  on  the 
table. 


GENERAL  LEAVE 

Mr.  MILLS.  Mr.  Speaker,  I  ask  unani- 
mous consent  that  all  Members  desiring 
to  do  so  may  extend  their  remarks  at  this 
point  in  the  Record  on  this  bill  and  that 
I  may  be  permitted  to  extend  my  remaiks 
and  include  certain  extraneous  matter  in 
connection  with  my  statement. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from 
Arkansas? 

There  was  no  objection. 
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BENEFITS  PAID  UNDER  TITLE  XVI 
OF  SOCIAL  SECURITY  ACT 

Mr.  TALMADGE.  Mr.  President,  I  ask 
the  Chair  to  lay  before  the  Senate  a 
message  from  the  House  of  Representa- 
tives on  H.R.  13025. 

The  PRESIDING  OFFICER  laid  before 
the  Senate  the  amendment  of  the  House 
of  Representatives  to  the  amendment  of 
the  Senate  to  the  text  of  the  bill  (H.R. 
13025)  to  increase  the  period  during 
which  benefits  may  be  paid  tznder  title 
XVI  of  the  Social  Security  Act  on  the 
basis  of  presumptive  disability  to  certain 
individuals  who  received  aid,  on  the  basis 
of  disability,  for  December  1973,  under  a 
State  plan  approved  under  title  XIV  or 
XVI  of  that  act  which  was  in  lieu  of  the 
matter  proposed  to  be  inserted  by  the 
said  amendment,  insert: 

Sec.  2.  The  last  sentence  of  section  203(e) 
(2)  the  Federal-State  Extended  Unem- 
ployment Compensation  Act  of  1970  (as  add- 
ed by  section  20  of  Public  Law  93-233)  Is 
amended  by  striking  out  "April"  and  insert- 
ing in  lieu  thereof  "July". 

Mr.  TALMADGE.  Mr.  President,  as  it 
originally  came  over  from  the  House, 
H.R.  13025  permitted  payments  under 
the  new  supplemental  security  income 
program  to  be  made  for  up  to  12  months 
to  certain  disabled  individuals.  The  pur- 
pose of  this  was  to  give  the  Social  Se- 
curity Administration  12  months  to  com- 


plete its  determination  of  whether  these 
individuals  meet  the  new  Federal  defi- 
nition of  disability. 

This  provision  was  approved  without 
change  by  the  Senate.  However,  the  Sen- 
ate added  an  amendment  to  the  bill. 
Both  parts  of  the  Senate  amendment 
deal  with  unemplojrment  compensation. 

Under  the  first  part  of  the  Senate 
amendment,  extended  unemployment 
benefits  would  continue  to  be  paid  for 
an  additional  3  months  in  States  whose 
insured  unemployment  rate  is  at  least 
4  percent.  The  House  has  accepted  this 
part  of  the  Senate  amendment. 

Present  law  allows  States  up  to  2  years 
in  which  to  pay  back  advances  which 
they  may  receive  from  the  Federal  Gov- 
ernment if  they  need  them  in  order  to 
pay  unemployment  compensation  bene- 
fits. The  second  part  of  the  Senate 
amendment  would  allow  an  additional 
year  for  repayment  by  States  whose  ad- 
vances would  otherwise  be  due  for  repay- 
ment this  year. 

It  is  this  second  part  of  the  Senate 
amendment  that  the  House  has  rejected 
in  its  action  on  the  Senate-passed  ver- 
sion of  H.R.  13025.  I  have  discussed  this 
matter  with  the  distinguished  chairman 
of  the  Finance  Committee,  Senator  Long, 
and  with  the  distinguished  ranking  mi- 
nority member.  Senator  Bennett  We  are 
all  agreed  that  the  Senate  should  send 
the  bill  forward  to  the  President  with- 
out delay  to  assure  that  neither  disabled 
persons  nor  unemployed  persons  have 
their  benefits  cut  off.  However,  we  will 
have  an  opportunity  to  consider  again 
the  provision  that  the  House  rejected. 

On  this  basis,  Mr.  President,  I  urge 
that  the  Senate  send  the  bill  on  to  the 
President  as  agreed  to  by  the  House. 

Mr.  President,  I  move  that  the  Senate 
concur  in  the  House  amendment  to  the 
Senate  amendment. 

Mr.  BENNETT.  Mr.  President,  the 
Senator  from  Georgia,  speaking  for  the 
chairman  of  the  committee,  also  speaks 
for  the  ranking  minority  member,  and 
I  am  happy  to  confirm  the  fact  that 
we  In,  the  minority  support  the  proposi- 
tion that  the  bill  go  forward  In  the  form 
suggested,  and  I  urge  the  Senate  to  agree 
to  the  motion. 

The  PRESIDING  OFFICER.  (Mr. 
Griffin)  .  The  question  is  on  agreeing  to 
the  motion  of  the  Senator  from  Georgia. 

The  motion  was  agreed  to. 


Public  Law  93-256 
93rd  Congress,  H.  R.  13025 
March  28.  1974 

an  act 

To  increase  the  period  daring  which  benefits  may  be  paid  under  title  XVI  of 
the  Social  Security  Act  on  the  basis  of  presumptive  disability  to  certain  indi- 
viduals who  received  aid,  on  the  basis  of  disabilty,  for  December  1973,  under  a 
State  plan  approved  under  title  XIY  or  XVI  of  that  Act,  and  for  other  purposes. 


Be  it  enacted  hy  the  Senate  and  Home  of  Represeritatives  of  the 
United  States  of  America  in  Congress  assembled,  That  any  individual 
who  would  be  considered  disabled  under  section  1614(a)  (3)  (E)  of  the 
Social  Securitv  Act  except  that  he  did  not  receive  aid  under  the  appro- 
priate State  plan  for  at  least  one  month  prior  to  July  1973  may  be  con- 
sidered to  be  presumptively  disabled  under  section  1631(a)  (4)  (B)  of 
that  Act  and  may  be  paid  supplemental  security  income  benefits  under 
title  XVI  of  that  Act  on  the  basis  of  such  presumptive  disability,  and 
State  supplementary  payments  under  section  212  of  Public  Law  93-66 
as  thoiigh  he  had  been  determined  to  be  disabled  within  the  meaning 
of  section  1614(a)(3)  of  the  Social  Security  Act,  for  any  month  in 
calendar  year  1974  for  which  it  has  been  determined  that  he  is  otherwise 
eligible  for  such  benefits,  without  regard  to  the  three-month  limitation 
in  section  1631(a)  (4)  (B)  of  that  Act  on  the  period  for  which  benefits 
may  be  paid  to  presumptively  disabled  individuals,  except  that  no  such 
benefits  may  be  paid  on  the  basis  of  such  presumptive  disability  for 
any  month  after  the  month  in  which  the  Secretary  of  Health,  Edu- 
cation,  and  Welfare  has  made  a  determination  as  to  whether  such  indi- 
vidual  is  disabled,  as  defined  in  section  1614(a)  (3)  (A)  of  that  Act. 

Sec.  2.  The  last  sentence  of  section  203(e)  (2)  of  the  Federal-State 
Extended  Unemployment  Compensation  Act  of  1970  (as  added  by 
section  20  of  Public  Law  93-233)  is  amended  by  striking  out  "April" 
and  inserting  in  lieu  thereof  "July". 

Approved  March  28,  1974. 
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FOOD  STAMP  ELIGIBILTY  FOE  SUPPLEMENTAL 
SECURITY  INCOME  BENEFICIARIES 


June  5,  1974. — Committed  to  the  Committee  of  the  Whole  House  on  the  State  of 
the  Union  and  ordered  to  be  printed 


Mr.  MiLi£  of  Arkansas,  from  the  Committee  on  Ways  and  Means, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  15124] 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the  bill 
(H.R.  15124)  to  amend  Public  Law  93-233  to  extend  for  an  additional 
12  months  (untilJuly  1, 1975)  the  eligibility  of  supplemental  security 
income  recipients  for  food  stamps,  having  considered  the  same,  report 
favorably  thereon  without  amendment  and  recommend  that  the  bill 
do  pass. 

Background  and  Purpose  of  the  Bill 

Under  Public  Law  92-603,  which  established  the  supplemental 
security  income  (SSI)  program,  no  beneficiaries  would  be  eligible  to 
purchase  food  stamps.  The  level  of  Federal  benefits  had  been  increased 
to  compensate  for  the  food  stamp  bonus  and  provision  had  been  made 
in  those  States  which  would  have  greater  expenditures  than  they 
had  in  1972  for  the  purpose  of  maintaining  January  1972  benefits  for 
the  Federal  Government  to  pick  up  the  food  stamp  "cash  out." 

In  1973,  the  conference  report  on  the  Agriculture  and  Consumer 
Protection  Act  which  became  Public  Law  93-86,  provided  that  those 
beneficiaries  who  receive  more  in  SSI  benefits  and  State  supple- 
mentary payments  than  the  amount  of  income  (including  the  lood 
stamp  bonus)  which  they  had  or  would  have  had  under  the  State's 
welfare  program  in  December  1973  would  not  be  eligible  for  food 
stamps.  Conversely  those  who  did  not  receive  as  large  an  amount  of 
income  under  the  SSI  and  State  supplementary  program  would  be 
eligible  to  make  food  stamp  purchases.  The  principle  involved  was  an 
entirely  reasonable  one  but  the  complexities  of  administration  caused 
the  States  to  conclude  that  it  was  unworkable.  They  were  faced  with 
making  determinations  of  how  much  income  applicants  would  have 
had  under  the  rules  of  State  welfare  programs  which  were  no  longer 
operative.  Accordingly,  in  December  1973  the  Congress  included  in 
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Public  Law  93-233  a  provision  that  those  SSI  beneficiaries  for  whom 
a  specific  "cash  out"  of  the  bonus  value  of  food  stamps  had  been  made 
would  not  be  eligible  to  purchase  food  stamps  and  that  SSI  bene- 
ficiaries in  other  States  would  be  eligible  to  make  such  purchases.  This 
provision  is  in  effect  until  J une  30, 1974. 

The  expiration  of  the  provision  would  have  three  undesirable 
results : 

(1)  In  the  45  States  which  have  made  no  "cash  out"  a  substan- 
tial proportion — probably  a  majority — of  SSI  beneficiaries  would 
lose  their  food  stamps  with  no  prospect  of  compensating  amounts 
of  cash.  In  view  of  the  rate  of  increase  in  food  prices  in  recent 
months  this  would  be  a  highly  undesirable  result. 

(2)  All  States  including  those  which  had  made  a  "cash  out" 
would  be  faced  with  the  individual  determination  described  above. 
The  States  still  believe  that  the  provisions  of  Public  Law  93-86 
would  would  become  effective  July  1  are  virtually  im workable. 
Moreover,  the  estimates  of  administrative  costs  in  setting  up  a 
dual  determination  system  runs  many  millions  of  dollars.  The 
Governor  of  one  large  State  has  estimated  the  additional  adminis- 
trative costs  at  $35  million  for  his  State  alone. 

(3)  In  the  five  "cash  out"  States — California,  Massachusetts, 
Nevada,  New  York  and  Wisconsin — the  same  determination  would 
have  to  be  made  and  some  SSI  beneficiaries  would  receive  the 
"cash  out"  of  about  $10  and  have  their  eligibility  to  purchase  food 
stamps  restored.  For  such  beneficiaries  the  Federal  Government 
would  be  paying  twice  for  the  bonus  value  of  food  stamps. 

Your  committee  is  not  happy  Avith  the  provisions  of  this  bill  as  a 
permanent  solution  and  it,  accordingly,  is  providing  a  period  of  1 
year  in  which  to  work  out  more  satisfactory  provisions.  However,  in 
view  of  the  pressures  of  time,  the  undesirability  of  withdrawing  either 
cash  or  food  stamps  from  a  significant  number  of  individuals  in  view 
of  the  recent  price  level  increases  and  because  the  Social  Security  Ad- 
ministration has  not  yet  gotten  the  SSI  claims  load  under  a  satisfac- 
tory degree  of  control,  an  extension  of  time  rather  than  an  attempt 
to  solve  the  problem  permanently  was  considered  desirable. 

Costs  of  Carryin'^g  Out  the  Bill  and  Vote  of  the  Committee  in 

Reporting  the  Bill 

In  compliance  with  clause  7  of  Rule  XIII  and  clause  27  (b)  of  Rule 
XI  of  the  Rules  of  the  House  of  Representatives  the  following  state- 
ment is  made. 

Your  committee  estimates  that  the  cost  of  the  bill  would  be  negligi- 
ble. While  the  distribution  of  costs  under  existing  law  and  under  ttie 
bill  is  somewhat  different,  the  Department  of  Health,  Education,  and 
Welfare  indicates  that  the  best  data  they  have  shows  them  to  be  about 
the  same  in  total.  There  would  be  no  cost  effect  for  years  after  the 
fiscal  year  1975. 

Your  committee  is  unanimous  in  recommending  enactment  of  H.R. 
15124. 
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Explanation  of  Provisions  of  the  Bill 

The  bill  would  extend  from  6  to  18  months  (ending  June  30, 1975) 
the  provisions  of  Public  Law  93-233  which  suspend  the  operation  of 
the  relevant  provisions  of  Public  Law  93-86,  the  Agriculture  and  Con- 
sumer Protection  Act  of  1973,  and  the  provisions  of  Public  Law  93- 
233  which  make  all  SSI  beneficiaries  eligible  to  purchase  food  stamps 
in  States  where  there  has  not  been  a  specific  "cash  out"  and  makes 
beneficiaries  in  those  States  which  provide  a  "cash  out"  ineligible  to 
purchase  food  stamps. 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  Rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted  is 
enclosed  in  black  brackets,  new  matter  is  printed  in  italics,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman) : 

Section  8  of  Public  Law  93-233 

eligibility  or  supplemental  security  income  recipients  for  food 

STAMPS 

Sec.  8.  (a)(1)  Section  3(e)  of  the  Food  Stamp  Act  of  1964  is 
amended  effective  only  for  the  [6-month3  18-month  period  beginning 
January  1,  1974  to  read  as  it  did  before  amendment  by  Public  Law 

92-  603  and  Public  Law  93-86,  but  with  the  addition  of  the  following 
new  sentence  at  the  end  thereof :  "For  the  [6-month]  18-month  period 
beginning  January  1,  1974  no  individual,  who  receives  supplemental 
security  income  benefits  under  title  XVI  of  the  Social  Security  Act, 
State  supplementary  payments  described  in  section  1616  of  such  Act, 
or  payments  of  the  type  referred  to  in  section  212(a)  of  Public  Law 

93-  66,  shall  be  considered  to  be  a  member  of  a  household  or  an  elderly 
person  for  purposes  of  this  Act  for  any  month  during  such  period,  if, 
for  such  month,  such  individual  resides  in  a  State  which  provides 
State  supplementary  payments  ^ A)  of  the  type  described  in  section 
1616(a)  of  the  Social  Security  Act,  and  (B)  the  level  of  which  has 
been  found  by  the  Secretary  of  Health,  Education,  and  Welfare  to 
have  been  specifically  increased  so  as  to  include  the  bonus  value  of  food 
stamps.". 

(2)  Section  3(b)  of  Public  Law  93-86  shall  not  be  effective  for  the 
[6-month]  18-m^nth  period  beginning  January  1, 1974. 

(b)  (1)  Section  4(c)  of  Public  Law  93-86  shall  not  be  effective  for 
the  [6-month]  18 -month  period  beginning  January  1, 1974. 

(2)  The  last  sentence  of  section  416  of  the  Act  of  October  31, 1949 
(as  added  by  section  411(g)  of  Public  Law  92-603)  shall  not  be  effec- 
tive for  the  [6-month]  18-month  period  beginning  January  1, 1974. 

(3)  For  the  [6-month]  18-month  period  beginning  January  1, 1974, 
no  individual,  who  receives  supplemental  security  income  benefits  un- 
der title  XVI  of  the  Social  Security  Act,  State  supplementary  pay- 
ments described  in  section  1616  of  such  Act,  or  payments  of  the  type 
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referred  to  in  section  212(a)  of  Public  Law  93-66,  shall  be  considered 
to  be  a  member  of  a  household  for  any  purpose  of  the  food  distribution 
program  for  families  under  section  32  of  Public  Law  74^320,  section 
416  of  the  Agricultural  Act  of  1949,  or  any  other  law,  for  any  month 
during  such  period,  if,  for  such  month,  such  individual  resides  in  a 
State  which  provides  State  supplementary  payments  (A)  of  the  type 
described  in  section  1616(a)  of  the  Social  Security  Act,  and  (B)  the 
level  of  which  has  been  found  by  the  Secretary  of  Health,  Education, 
and  Welfare  to  have  been  specifically  increased  so  as  to  include  the 
bonus  value  of  food  stamps. 

(c)  For  purposes  of  the  last  sentence  of  section  3(e)  of  the  Food 
Stamp  Act  of  1964  (as  amended  by  subsection  (a)  of  this  section)  and 
subsections  (b)  (3)  and  (f )  of  this  section,  the  level  of  State  supple- 
mentary payment  under  section  1616(a)  shall  be  found  by  the  Secre- 
tary to  have  been  specifically  increased  so  as  to  include  the  bonus  value 
of  food  stamps  (1)  only  if,  prior  to  October  1,  1973,  the  State  has 
entered  into  an  agreement  with  the  Secretary  or  taken  other  positive 
steps  which  demonstrate  its  intention  to  provide  supplementary  pay- 
ments under  section  1616  (a)  at  a  level  which  is  at  least  equal  to  the 
maximum  level  which  can  be  determined  under  section  401(b)  (1)  of 
the  Social  Security  Amendments  of  1972  and  which  is  such  that  the 
limitation  on  State  fiscal  liability  under  section  401  does  result  in  a 
reduction  in  the  amount  which  would  otherwise  be  payable  to  the 
Secretary  by  the  State,  and  (2)  only  with  respect  to  such  months  as 
the  State  may,  at  its  option,  elect. 

(d)  Section  401(b)  (1)  of  the  Social  Security  Amendments  of  1972 
is  amended  by  striking  out  everything  after  the  word  "exceed"  and 
insetting  in  lieu  thereof:  "a  payment  level  modification  (as  defined  in 
paragraph  (2)  of  this  subsection)  with  respect  to  such  plans." 

(e)  The  amendment  made  by  subsection  (d)  shall  be  effective  only 
for  the  ||6-month3  18-month  period  beginning  January  1, 1974,  except 
that  such  amendment  shall  not  during  such  period,  be  effective  in  any 
State  which  provides  supplementary  payments  of  the  type  described 
in  section  1616(a)  of  the  Social  Security  Act  the  level  of  which  has 
been  found  by  the  Secretary  to  have  been  specifically  increased  so  as 
to  include  the  bonus  value  of  food  stamps. 


Section  3  of  the  Food  Stamp  Act  of  1964 
Sec.  3.  *  ,*  * 

******* 

(e)  The  term  "household"  shall  mean  a  group  of  related  individuals 
(including  legally  adopted  children  and  legally  assigned  foster  chil- 
dren) or  non-related  individuals  over  age  60  who  are  not  residents  of 
an  institution  or  boarding  house,  but  are  living  as  one  economic  unit 
sharing  common  cooking  facilities  and  for  whom  food  is  customarily 
purchased  in  common.  The  term  "household"  shall  also  mean  (1)  a 
single  individual  living  alone  who  has  cooking  facilities  and  who  pur- 
chases and  prepares  food  for  home  consumption,  or  (2)  an  elderly  per- 
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son  who  meets  the  requirements  of  section  10(h)  of  this  Act.  For  the 
C6-monthl  18-month  period  beginning  January  1, 1974  no  individual, 

who  receives  supplemental  security  income  benefits  under  title  XVI 
of  the  Social  Security  Act,  State  supplementary  payments  described 
in  section  1616  of  such  Act,  or  payments  of  the  type  preferred  to  in 
section  212(a)  of  Public  Law  93-66,  shall  be  considered  to  be  a  mem- 
ber of  a  household  or  an  elderly  person  for  purposes  of  this  Act  for  any 
month  during  such  period,  if,  or  such  month,  such  individual  resides 
in  a  State  which  provides  State  supplementary  payments  (A)  of  the 
type  described  in  section  1616(a)  of  the  Social  Security  Act,  and 
(B)  the  level  of  which  has  been  found  by  the  Secretary  of  Health, 
Education,  and  Welfare  to  have  been  specifically  increased  so  as  to 
include  the  bonus  value  of  food  stamps. 

o 
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[Report  No.  93-1081] 


IN  THE  HOUSE  OF  REPRESENTATIVES 

May  30,1974 

Mr.  Gorman  introduced  the  following-  bill;  which  was  referred  to  the  Com- 
mittee on  Ways  and  Means 

June  5, 1974 

Committed  to  the  Coniniittec  of  the  Whole  House  on  the  State  of  the  Union 

and  ordered  to  be  printed 


A  BILL 

To  amend  Public  Law  93-233  to  extend  for  an  additional  twelve 
months  (until  July  1,  1975)  the  eligibility  of  supplemental 
security  income  recipients  for  food  stamps. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  (a)  section  8  (a)  (1)  of  Public  Law  93-233  is  amended 

4  by  striking  out  ''6-montli  period",  where  it  appears  in  the 

5  matter  preceding  the  colon  and  in  the  new  sentence  added 

6  by  such  section,  and  inserting  in  lieu  thereof  in  each  instance 

7  "18-month  period". 

8  (b)  Subsections   (a)(2),   (b)(1),   (b)(2),  (b)(3), 

9  and  (e)  of  section  8  of  such  public  law  are  each  amended 

I 


2 

1  by  striking  out  "6-month  period"  and  inserting  in  lieu  there- 

2  of  "18-month  period". 

3  Sec.  2.  The  amendments  made  by  the  first  section  of 

4  this  Act  shall  be  effective  as  of  July  1,  1974. 
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POOD  STAMP  ELIGIBILITY  FOR 
SUPPLEMENTAL  SECURITY  IN- 
COME BENEFICIARIES 

Mr.  MILLS.  Mr.  Speaker,  I  call  up  the 
bill  (H.R.  15124)  to  amend  Public  Law 
93-233  to  extend  for  an  additional  12 
months,  until  July  1,  1975,  the  eligibil- 
ity of  supplemental  security  income  re- 
cipients for  food  stamps,  and  ask  unan- 
imous consent  that  the  bill  be  consid- 
ered in  the  House  as  in  the  Committee 
of  the  Whole. 

The  Clerk  read  the  title  of  the  bill. 

The  SPEAKER.  Is  there  objection 
to  the  request  of  the  gentleman  from 
Arkansas? 

Mr.  PETTIS.  Mr.  Speaker,  reserving 
the  right  to  object,  although  I  am  in  sup- 
port of  the  bill,  I  do  this  only  to  give  the 
chairman  an  opportunity  to  explain  the 
blU. 

Mr.  MILLS.  Mr.  Speaker,  I  do  appreci- 
ate an  opportunity  to  explain  the  bill. 

Mr.  Speaker,  the  bill  was,  as  I  said, 
unanimously  reported  by  the  Committee 
on  Ways  and  Means  and  would  extend 
for  1  year,  until  June  30,  1975,  the  exist- 
ing arrangements  with  respect  to  the 
eligibility  of  supplemental  security  in- 
come beneficiaries  for  food  stamps.  That 
is  the  adult  welfare  category  I  am  refer- 
ring to,  the  people  who  are  65  years  of 
age  and  older,  the  disabled,  the  blind. 

It  would  extend  for  that  period  of  time 
for  these  people,  eligibility  to  purchase 
food  stamps.  It  will  be  recalled  that  the 
Committee  on  Agriculture  reported  legis- 
lation and  we  passed  it  last  year  which 
made  changes  within  the  food-stamp 
program. 

The  Ways  and  Means  Committee  also 
passed  legislation  that  made  changes 
in  the  eligibility  of  certain  people  for 
food  stamps.  If  we  do  not  take  action  to- 
day, many  of  these  people  I  am  talking 
about,  who  are  the  hardest  hit  of  all,  per- 
haps, by  inflation,  will  not  be  able  in  the 
45  States  where  they  continue  to  be  eli- 
gible for  food  stamps,  to  receive  any 
benefit  from  the  food  stamps. 

For  these  beneficiaries,  generally  it  is 
a  $10  benefit.  In  other  words,  they  spend 
$32,  say,  for  $42  of  stamps,  and  that  in- 
creases by  $10  the  amount  of  benefits 
they  get.  Five  States  bought  out  the  food 
stamp  by  providing  a  supplemental  pay- 
ment of  $10  to  this  category  of  people. 
The  State  of  New  York  was  one  of  those 
States  that  did  that. 

What  we  are  saying  here  is  that  for  1 
more  year  we  will  maintain  today's  status 
quo.  In  the  45  States  that  have  not 
bought  out,  the  situation,  and  their  op- 
tions, are  unchanged.  The  five  States 


that  have  already  bought  out  can  change 
their  situation  and  let  them  have  the  food 
stamps  if  they  want  to  do  it. 

Mr.  Speaker,  the  bill  does  not  force 
any  State;  as  my  friend,  the  gentleman 
from  California,  as  well  as  other  mem- 
bers of  the  committee  who  may  be  pres- 
ent are  aware,  our  committee  has  gen- 
erally been  very  adverse  to  requiring 
States  to  do  such  things  in  connection 
with  the  welfare  program.  We  make  it 
available.  We  let  them  set  the  level  of 
benefits  and  so  on. 

We  have  required  the  States,  when 
they  operated  the  welfare  payments  in 
the  past,  to  use  some  of  the  increase  that 
we  have  provided  for  tliose  few  of  the 
welfare  beneficiaries  who  are  recipients 
also  of  social  security  benefits.  Aside  from 
that,  we  have  laid  down  standards,  but 
we  have  not  required  the  States  to  take 
this  action. 

Mr.  Speaker,  I  know  my  friends  from 
New  York  had  hoped  that  the  Ways  and 
Means  Committee  would  require  the 
State  of  New  York  to  provide  the  food 
stamps  in  a  way  differently  from  the  way 
the  State  is  now  making  them  available. 

It  has  been  said  that  there  are  certain 
beneficiaries  who  have  not  been  taken 
care  of.  We  want  them  to  be  taken  care 
of  just  as  much  as  they  do. 

There  is  one  category  of  food  stamp 
recipients  in  your  State  that  you  think 
has  been  disadvantaged  by  State  law,  and 
I  wish  you  would  tell  me  just  exactly 
what  the  situation  is. 

Ms.  HOLTZMAN.  Mr.  Speaker,  if  the 
gentleman  would  yield,  I  appreciate  the 
statement  of  the  chairman. 

As  I  understand  the  problem,  when 
we  first  passed  the  SSI  legislation,  it  was 
the  intention  of  the  Congress  to  hold 
people  harmless  who  switched  over  from 
the  welfare  program  to  the  SSI  program. 
It  was  our  basic  intention  that  the  States 
were  to  comply  with  the  hold-harmless 
provision. 

Mr.  Speaker,  unfortunately,  when  the 
Congress  drafted  the  bill,  a  loophole  de- 
veloped, so  that  under  the  legislation, 
the  five  cash-out  States  were  not  re- 
quired to  hold  people  harmless  as  to  food 
stamp  benefits. 

Therefore,  in  the  five  cash-out  States, 
particularly  in  New  York,  the  people  who 
switched  from  the  welfare  program  to 
the  SSI  program,  lost  those  food  stamp 
benefits.  In  other  words,  if  a  person  were 
getting  $250  under  welfare,  he  would  now 
get  $240  under  the  SSI  program. 

Mr.  Speaker,  I  am  sure  this  wras  not 
the  intention  of  the  legislation,  but  it 
was  the  result  of  the  loophole.  I  wish  to 
reserve  the  right  to  object  in  view  of 
this  problem. 

Mr.  MILLS.  Mr.  Speaker,  I  am  aware 
of  that  and  of  the  fact  that  this  hap- 
pened. 

Let  me  ask  my  colleagues  from  New 
York  if  it  would  be  possible,  in  their 
opinion,  to  interest  one  or  both  of  their 
Senators  in  this  matter?  Could  it  be 
added  to  this  bill  in  the  Senate?  If  it  is 
added  to  the  bill  in  the  Senate,  I  can 
assure  my  colleagues  from  New  York 
that  I  am  perfectly  willing  to  accept  it. 
I  would  even  ask  to  take  it  from  the 
Speaker's  table  and  agree  to  it  by  imani- 
mous  consent  if  we  could,  assuming  the 


gentlewoman  is  correct  that  this  is  a 
loophole. 

Ms.  HOLTZMAN.  If  the  gentleman 
will  yield,  I  want  to  thank  the  distin- 
guished chairman  for  his  acknowledg- 
ing the  fact  that  it  is  a  loophole.  We  were 
hoping  to  get  this  problem  corrected  in 
this  piece  of  legislation,  this  palpable 
deficiency.  The  State  of  New  York  has  a 
problem  in  correcting  this  matter  on  its 
own  because  it  does  not  want  to  raise 
benefits  for  a  special  segment  of  people 
on  SSI. 

Mr.  MILLS.  Mr.  Speaker,  in  view  of  the 
interest  that  not  only  these  two  fine, 
beautiful  lady  Members  of  the  House 
have  in  this  biU,  but  of  all  of  the  other 
Members,  I  assume,  from  the  State  of 
New  York,  and  because  I  do  not  have 
such  an  amendment  available,  I  am  go- 
ing to  ask  to  withdraw  the  bill. 

We  do  have  this  scheduled  for  consid- 
eration next  Monday  or  Tuesday  under 
suspension  of  the  rules.  My  staff  people 
tell  me  that  we  can  have  an  amendment 
drafted,  and  I  will  move  to  suspend  the 
rules  and  pass  the  bill  and  include  this 
amendment  with  it. 

Ms.  ABZUG.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  PETTIS.  I  yield  to  the  gentle- 
woman from  New  York. 

(Ms.  ABZUG  asked  and  was  given 
permission  to  revise  and  extend  her 
remarks.) 

Ms.  ABZUG.  Mr.  Speaker,  as  a  Repre- 
sentative of  a  "cash  out"  State,  I  am 
deeply  concerned  that  the  urgent  needs 
of  certain  SSI  recipients  in  these  cash- 
out  States — New  York,  California, 
Nevada,  Massachusetts  and  Wisconsin — 
are  not  adequately  provided  for  in  the 
proposal  under  consideration  today. 

The  mandatory  supplementation  pro- 
visions of  Public  Law  93-66,  passed  by 
Congress  last  year,  attempted  to  guar- 
antee that  those  recipients  who  were 
grandfathered  in  from  public  assistance 
rolls  to  the  SSI  program  would  receive 
at  least  the  amount  of  cash  assistance 
they  had  received  in  December  of  1973. 
However,  we  failed  to  realize  that,  even 
if  the  grant  levels  were  stabilized  on  a 
December  1973  basis,  an  individual  who 
also  participated  in  the  food  stamp  pro- 
gram could  suffer  a  reduction  in  total 
purchasing  power  if  his  or  her  State 
chose  to  cash  out  food  stamps.  We  had 
failed  to  include  in  the  mandatory  sup- 
plementation the  bonus  value  of  food 
stamps  previous  participation  in  the  food 
stamp  program  had  rendered  to  these 
individuals. 

As  a  result,  the  program  operates  in 
an  inequitable  manner.  Any  person  who 
received  a  cash  payment  on  public  as- 
sistance which  was  below  the  State  aver- 
age payment  level  created  by  the  SSI 
program,  was  converted  to  a  SSI  benefit 
level  which  includes  the  cash  out  of  the 
bonus  value  of  food  stamps. 

But  many  of  country's  poor  aged,  blind, 
and  disabled  have  special  needs  that 
were  previously  met  by  public  assistance 
at  a  rate  higher  than  the  States  average 
SSI  payment  level,  conversion  for  these 
needy  recipients  did  not  include  the  cash 
out  of  the  bonus  value  of  food  stamps. 
They  were  simply  converted  at  the  rate 
of  public  assistance  they  had  previously 
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received  totally  disregarding  the  benefits 
they  had  received  through  participation 
in  the  food  stamp  program.  As  you  know, 
recipients  in  cash  out  States  are  pro- 
hibited from  participating  in  the  food 
stamp  program;  so  these  individuals,  in- 
cluding 40,000  New  Yorkers,  receive 
neither  a  cash  out  nor  food  stamps. 

This  inequity  could  be  i;emedied  if  the 
cash  out  States  were  to  include  in  their 
mandatory  supplementation  payments 
an  amount  equal  to  the  bonus  value  of 
food  stamps  for  this  latter  group  of  SSI 
recipients.  Accordingly,  I  propose  the  fol- 
lowing amendment: 

Sec.  1.  That  section  212 (a)  (3)  (B)  (1)  of 
Public  Law  93-66  is  emended  by  striking  out 
"and"  after  "June  1973,"  and  Inserting  In 
lieu  thereof  the  following:  "together  with 
the  bonus  value  of  food  stamps  in  such  State 
for  January  1972,  as  defined  in  section  401  (b) 
(3)  of  Public  Law  92-603,  for  which  such  In- 
dividual was  eligible,  or  would  have  been 
eligible  had  he  applied,  m  December  1973,  If, 
for  such  month,  such  individual  resides  In 
a  State  which  provides  State  supplementary 
payments  (I)  of  the  type  described  in  section 
1616(a)  of  the  Social  Security  Act,  and  (II) 
the  level  of  which  has  been  found  by  the  Sec- 
retary of  Health,  Education,  and  Welfare  to 
have  been  specifically  Increased  so  as  to  In- 
clude the  bonus  value  of  food  stamps,  and". 

Sec.  2.  (a)  The  amendment  made  by  the 
first  section  of  this  Act  shall  take  effect  on 
January  1,  1974. 

(b)  The  Secretary  of  Health,  Education, 
and  W^elfare  is  authorized  to  prescribe  regu- 
lations for  the  adjustment  of  an  individual's 
monthly  supplemental  security  Income  pay- 
ment in  accordance  with  any  Increase  to 
which  such  Individual  may  be  entitled  under 
the  amendment  made  by  the  first  section  of 
this  Act:  Provided,  That  such  adjustment  in 
monthly  payment,  together  with  the  remit- 
tance of  any  prior  unpaid  Increments  to 
which  s^ich  individual  may  be  entitled  under 
svich  amendment,  shall  be  made  no  later  than 
the  first  day  of  the  first  month  beginning 
more  than  sixty  days  after  the  date  of  the 
enactment  of  this  Act. 

Mr.  Speaker,  I  will  just  make  this  com- 
ment: I  am  very  glad  that  the  chair- 
man of  the  committee  is  willing  to  con- 
side  this  matter  in  this  way  at  this  time. 
We  think  this  is  an  important  problem, 
and  it  is  one  that  should  be  properly 
addressed. 

Mr.  BURTON.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  PETTIS.  I  yield  to  the  gentleman 
from  California. 

Mr.  BURTON.  Mr.  Speaker,  I  missed 
the  earlier  part  of  the  debate.  I  will 
just  say  that  I  would  hope  at  some  stage 
of  the  proceedings  this  situation  could  be 
remedied. 

As  we  all  know,  the  Governor  of  our 
State,  Governor  Reagan,  has  been  antag- 
onistic to  this  entire  notion.  It  so  hap- 
pened that  Governor  Reagan,  who  has 
really  resisted  the  implementation  of  the 
SSI  program,  sometime  in  the  latter  half 
of  last  year  entered  into  some  conversa- 
tions with  a  former  appointee  of  his  who 
is  now  engaged  in  executive  responsibili- 
ties in  the  Department  of  HEW.  Based 
on  those  very  informal  conversations  and 
informal  communications,  he  has  tried 
to  lay  the  basis  in  our  State  that  no  recip- 
ient Is  eligible  for  food  stamps,  in  spite 
of  the  fact  that  we  passed  the  farm  bill 
and  included  an  assurance  that  no  recip- 


ient would  have  an  overall  reduction 
in  income. 

Mr.  Speaker,  although  I  must  admit 
there  is  not  a  great  number  of  these 
persons  involved — there  are  perhaps 
some  5,000  to  12,000  such  people  in  our 
State — I  would  hope  that  this  legisla- 
tion, before  it  runs  its  course,  would 
permit  remedying  the  unbelievable  sit- 
uation that  in  this  period  of  skyrocket- 
ing inflation  the  elderly  and,  more  im- 
portantly in  our  State  as  it  affects  this 
category,  the  disabled  poor  have  found 
themselves,  as  a  result  of  SSI  and  its 
implementation  by  our  State,  having 
been  chiseled  out  of  a  couple  of  bucks 
a  month. 

I  am  not  sure  at  what  stage  of  the 
proceedings  we  ought  to  press  this  mat- 
ter, but  I  would  urge  my  dear  friend, 
the  distinguished  gentleman  from  Cali- 
fornia (Mr.  Pettis)  as  well  as  the  dis- 
tinguished chairman  of  the  full  commit- 
tee, that  they  address  themselves  to  this 
problem. 

Mr.  MILLS.  Mr.  Speaker,  will  the  gen- 
tleman yield? 

Mr.  PETTIS.  I  yield  to  the  gentleman 
from  Arkansas. 

Mr.  MILLS.  Mr.  Speaker,  I  am  not 
certain,  but  I  believe  that  my  friend,  the 
gentleman  from  California  (Mr.  Bur- 
ton) is  raising  the  same  question  that 
was  raised  by  our  friends,  the  Members 
from  New  York,  because  the  five  States 
that  I  referred  to  that  have  cashed  out 
the  food  stamps  heretofore  are  Califor- 
nia, Massachusetts,  Nevada,  New  York, 
and  Wisconsin. 

I  have  agreed  with  the  gentlewoman 
from  New  York  (Ms.  Holtzman)  that 
they  did  it  because  they  found  a  loop- 
hole, which  was  certainly  not  intended, 
in  the  bill  which  the  gentleman  is  so  well 
informed  on  and  which  we  passed,  tak- 
ing over  the  SSI  program  for  Federal 
Government  administration. 

Mr.  BURTON.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  PETTIS.  I  yield  to  the  gentleman 
from  California. 

Mr.  BURTON.  Mr.  Speaker,  I  would 
like  to  commend  the  distinguished  chair- 
man of  the  full  committee  and  note  that 
this  particular  program  is  going  to 
enormously  simplify  maintaining  income 
for  the  aged,  the  blind,  and  the  disabled. 
It  is  going  to  reduce  enormously  the  ad- 
ministrative costs.  It  is  contrary  to  the 
congressional  will  that  these  elderly, 
blind,  and  disabled  poor  lose  a  few  bucks, 
and  that  is  what  we  are  talking  about, 
$3  or  $4  each  for  a  number  of  them, 
during  this  period  of  runaway  inflation. 

Mr.  Speaker,  I  commend  the  distin- 
guished Chairman  for  his  response. 

Mr.  MILLS.  Mr.  Speaker,  if  the  gen- 
tleman will  yield  further,  as  I  said  earlier, 
I  want  to  withdraw  the  bill.  For  the  bene- 
fit of  my  friend,  the  gentleman  from 
California  (Mr.  Burton)  since  I  do  not 
know  whether  he  was  here  earlier,  I  did 
call  the  attention  of  the  House  to  the 
fact  that  I  intend  to  call  the  bill  up 
under  suspension  of  the  rules  Monday  or 
Tuesday  with  an  amendment  that  will 
correct  this  situation. 

Mr.  PETTIS.  Mr.  Speaker,  I  withdraw 
my  reservation  of  objection. 


Mr.  MILLS, 
the  biU. 


Mr.  Speaker,  I  withdraw 
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states  which  have  substituted  cash  for 
food  stamps.  Of  the  900.000  SSI  benefi- 
ciaries In  those  States,  approximately 
850,000  receive  incomes  at  least  as  large 
as  the  welfare  payment  plus  the  value  of 
food  stamps  they  received  last  December. 
The  other  50,000  are  not  and  are  in  many 
instances  disadvantaged  because  they 
were  participating  In  the  food  stamp 
program.  ITie  amendment  would  assure 
that  each  person  would  receive  an  in- 
come at  least  $10  higher  than  that  which 
they  received  imder  the  former  State 
welfare  programs.  If  his  income  today  is 
the  same  as  imder  the  State  welfare  pro- 
gram in  December  1973,  he  would  get 
an  additional  $10.  If  it  has  increased  by 
only  $6,  he  will  receive  an  additional  $4. 
Since  these  50.000  individuals  were  re- 
ceiving larger  amounts  under  State  wel- 
fare programs  than  the  adjusted  pay- 
ment levels  which  we  provided  imder 
Public  Law  92-603,  any  additional  costs 
would  fall  on  the  States.  The  State  esti- 
mates of  additional  costs  are:  New 
York — $4.5  million  a  year  for  40,000  per- 
sons; California — $900,000  a  year  for 
7,500  people,  and  Wisconsin— $300,000  a 
year  for  about  3.000  persons.  The  cost  is 
believed  to  be  nonexistent  or  negligible 
In  Massachusetts  and  Nevada  since  pay- 
ments have  been  substantially  Increased 
since  January  1. 

These  costs  are  very  small  compared 
with  the  estimates  of  administrative 
costs  if  we  do  not  pass  this  bill.  Actually, 
the  States  would  have  larger  net  savings 
on  administrative  costs. 

The  amendment  is  so  drafted  that  only 
the  amount  of  Income  as  compared  with 
1973  levels  under  the  State  programs 
will  be  considered.  Whether  an  individ- 
ual lives  in  a  food  stamp  county  or  one 
which  distributes  surplus  commodities, 
whether  he  lives  with  a  large  family, 
which  might  reduce  his  food  stamp 
bonus,  or  whether  he  does  not  live  in  a 
family  situation  will  not  be  considered. 
By  making  the  change  on  an  Income 
basis  only,  the  Department  of  Health, 
Education,  and  Welfare  assm-es  us  that  it 
could  be  done  entirely  by  Federal  com- 
puters and  that  the  States  will  have  no 
administrative  costs  involved.  The  com- 
puters in  the  Social  Security  Administra- 
tion would  also  compute  any  deficiencies 
in  benefits  since  January  1974. 

Mr.  Speaker,  I  strongly  urge  the  pas- 
sage of  this  bill  with  the  committee 
amendment. 

Mr.  BINGHAM.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  MILLS.  I  yield  to  the  gentleman 
from  New  York. 

Mr.  BINGHAM.  Mr.  Speaker,  I  thank 
the  gentleman  for  yielding. 

Of  covu*se  I  support  this  legislation.  I 
am  delighted  that  the  amendment  which 
was  proposed  last  week  by  my  coUeague, 
the  gentlewoman  from  New  York  (Ms. 
HoLTZMAN)  has  been  included.  This  will 
correct  one  of  the  injustices  that  had 
been  included  although  certainly  it  was 
not  intended. 

However,  I  am  distressed  that  other 
deficiencies  in  the  SSI  program  are  not 
dealt  with  here. 

For  example,  it  seems  to  me  and  to 
many  of  us  that  it  is  an  injustice  to 
these  people  on  social  security  who  need 
increases  in  social  security  the  most,  but 


who  are  on  SSI,  that  they  do  not  get 
those  increases  because  their  SSI  benefits 
go  down  by  the  amount  of  the  increase. 

We  are  also  concerned  with  the  ab- 
sence of  cost-of-living  increases,  and  we 
are  also  concerned  about  the  whole 
method  of  cash-out  in  place  of  food 
stamps  which  Is  not  working  well. 

I  wonder  if  the  chairman  could  say  If 
there  is  any  chance  that  some  of  these 
other  matters  that  many  of  us  in  the 
New  York  delegation  and  other  delega- 
tions are  concerned  about  and  have  in- 
troduced legislation  about,  whether  these 
can  be  taken  up  during  the  remainder  of 
this  session? 

Mr.  MILLS.  It  Is  entirely  possible.  The 
gentleman  knows  the  situation  that  we 
face  and  the  effect  upon  all  the  legisla- 
tive possibilities  with  certain  develop- 
ments that  could  occur. 

I  know  there  are  some  deficiencies,  yes. 
We  are  never  satisfied  with  the  final 
product  and  we  always  find  from  year  to 
year  that  we  can  make  proper  adjust- 
ments and  correct  inequities  that  do  de- 
velop. 

We  have  required  at  times  that  the 
States  themselves  pass  through  to  the 
recipient  of  the  Stat©  welfare  benefits 
some  of  the  increase  that  we  made  avafl- 
able  to  the  recipients  of  social  security 
and  welfare.  We  only  do  that  with  re- 
spect to  SSI  imder  the  Federal  adminis- 
tration policy  program,  because  we  as- 
sume here  for  benefits  to  SSI  beneficiaries 
the  major  cost,  not  only  the  administra- 
tive costs,  but  the  major  costs  of  what 
is  being  paid  to  them.  This  is  a  matter 
we  can  consider  sometime.  We  may  want 
to  do  it  or  we  may  want  to  add  to  their 
benefits  some  type  of  cost-of-living  in- 
crease. Certainly  these  people  are  at  in- 
come levels  that  feel  the  effect  of  our  12 
percent  rate  of  inflation  and  we  are  very 
sympathetic  to  them,  or  we  would  not 
be  doing  what  we  are  doing  today. 

Mr.  BINGHAM.  Mr.  Speaker,  if  the 
gentleman  will  yield  further,  may  I  ex- 
press the  hope  that,  if  the  other  body 
would  act  favorably  on  some  of  these 
other  changes,  the  gentleman  in  confer- 
ence would  consider  those  other  changes 
sympathetically. 

Mr.  MILLS.  The  gentleman  from  New 
York,  I  know,  will  recall  that  one  of  the 
objections  we  find  to  the  present  pro- 
visions was  an  amendment  adopted  over 
the  objection  of  the  committee  by  the 
House  when  the  bill  was  considered. 

Mr.  CORMAN.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  MILLS.  I  yield  to  the  gentleman 
from  California. 

Mr.  CORMAN.  During  this  session,  the 
Committee  on  Ways  and  Means  recom- 
mended the  passthrough  of  $10  to  SSI 
recipients  and  the  House  rejected  that 
recommendation  of  the  Committee  on 
Ways  and  Means.  I  think  it  was  a  mis- 
take and  I  hope  when  we  take  a  look  at 
the  overall  problems  of  SSI  we  can  be 
more  generous.  The  State  of  California 
decided  to  increase  benefits  at  its  own 
expense.  Perhaps  the  State  of  New  York 
will  be  able  to  do  the  same,  now  that 
we  have  saved  it  some  administrntlve 
costs. 

Mr.  BINGHAM.  May  I  respond  briefly, 
if  the  gentleman  will  yield  further. 
I  am  quite  aware  of  that  and  we  regret 


that  action.  There  are  other  matters  that 
are  deficiencies  in  the  SSI  legislation 
that  were  not  acted  upon  by  the  House 
and  it  was  primarily  to  these  deficiencies 
I  was  addressing  my  comments. 

Ms.  HOLTZMAN.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  MILLS.  I  yield  to  the  gentlewoman 
from  New  York. 

(Ms.  HOLTZMAN  asked  and  was  given 
permission  to  revise  and  extend  her  re- 
marks.) 

Ms.  HOLTZMAN.  Mr.  Speaker,  I  want 
to  say  on  behalf  of  my  colleagues  from 
New  York  that  we  are  extremely  grateful 
for  the  action  of  the  Committee  on  Ways 
and  Means  and  especially  for  the  leader- 
ship of  the  gentleman  from  Arkansas 
(Mr.  Mills)  in  proposing  this  amend- 
ment on  the  House  floor  today. 

The  amendment,  which  I  originally 
introduced  last  February,  will  close  an 
unintended  loophole  in  the  SSI  law  and 
correct  a  serious  injustice,  whereby  many 
of  the  people  who  were  switched  from 
welfare  to  the  SSI  program  lost  benefits 
in  terms  of  value  of  food  stamps. 

In  restoring  the  lost  benefits  to  84,000 
poverty-stricken  aged,  blind  and  disabled 
New  Yorkers,  the  Committee  on  Ways 
and  Means  and  particularly  the  (Mstin- 
guished  chairman  of  the  committee.  Mr. 
Mills,  have  done  an  important  service. 

As  a  result  of  this  amendment,  84,000 
of  the  most  helpless  people  in  New  York 
State — the  poverty-stricken  aged,  blind 
and  disabled — together  with  thousands 
of  SSI  recipients  in  California,  Massa- 
chusetts, Wisconsin  and  Nevada,  will  get 
increases  in  their  benefits  to  make  up  for 
losses  they  suffered  when  SSI  went  Into 
effect  last  January. 

I  originally  introduced  this  amendment 
last  February  in  a  bill  that  was  subse- 
quently cosponsored  by  39  Representa- 
tives (H.R.  12680) . 

When  the  SSI  program  was  first  cre- 
ated. Congress  provided  that  persons 
transferred  from  welfare  to  SSI  would 
not  lose  benefits.  The  SSI  law,  however, 
had  a  loophole  in  that  this  protective 
provision  did  not  cover  food  stamp  value 
in  States  which  gave  the  cash  value  of 
food  stamps  instead  of  the  stamps  them- 
selves. Thus,  in  the  5  States  which  sub- 
stituted cash  payments  for  food  stamps, 
thousands  of  people  lost  their  eligibilty 
for  food  stamps  but  did  not  get  the  cash 
payments. 

Many  of  my  constituents,  in  letters, 
phone  calls  and  visits  to  my  District  of- 
fice, told  me  of  the  hardships  caused  by 
this  loophole.  These  elderly  and  disabled 
persons,  already  living  at  bare  subsistence 
levels,  saw  their  incomes  reduced  even 
further  under  SSI. 

I  know  that  Congress  never  intended 
to  create  this  loophole  and  its  ci'uel  and 
inequitable  result.  Today's  legislation  will 
close  the  loophole  by  requiring  that  per- 
sons who  lost  food  stamps  without  re- 
ceiving compensating  benefit  increases, 
will  get  the  bonus  value  of  food  stamps — 
an  additional  $10  per  month.  It  will  ef- 
fectuate Congress  intent  that  no  Indi- 
vidual should  suffer  because  of  the  trans- 
fer to  SSI. 

I  would  like  to  express  my  sincere  ap- 
preciation to  Chairman  Mills  for  his 
action  last  Tuesday  in  withdrawing  the 
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FOOD  STAMP  ELIGIBILITY  FOR  SUP- 
PLEMENTAL SECURITY  INCOME 
BENEFICIARIES 

Mr.  MILLS.  Mr.  Speaker,  I  move  to 
suspend  the  rules  and  pass  the  bill  (H.R. 
15124)  to  amend  Public  Law  93-233  to 
extend  for  an  additional  12  months  (imtll 
July  1,  1975)  the  eligibility  of  supple- 
mental security  income  recipients  for 
food  stamps,  as  amended. 

The  Clerk  read  as  follows: 

HJt.  15124 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  (a)  sec- 
•tlon  8(a)  (1)  of  Public  Law  93-233  Is  amended 
by  striking  out  "e-month  period",  where  It 
appears  In  the  matter  preceding  the  colon 
and  In  the  new  sentence  added  by  such  sec- 
tion, and  Inserting  In  Ueu  thereof  in  each  in- 
stance "18-month  period". 

(b)  Subsections  la)  (2).  (b)(1),  (b)(2). 
(b)  (3),  and  (e)  of  section  8  of  such  public 
law  are  each  amended  by  striking  out  "6- 
month  period"  and  Inserting  In  Ueu  thereof 
"18-month  period". 

(c)  The  amendments  made  by  this  section 
shall  be  effective  as  of  July  1,  1974. 

Sec.  2.  (a)  Section  212(a)  (3)  (B)  (1)  of 
Public  Law  93-66  Is  amended  by  striking 
out  "and"  after  "June  1973,"  and  inserting 
In  Ueu  thereof  the  following:  "together  with 
the  bonus  value  of  food  stamps  for  January 
1972,  as  defined  In  section  401(b)  (3)  of  Pub- 
lic Law  92-603,  If,  for  such  month,  such  In- 
dividual resides  In  a  State  which  provides 
State  supplementary  payments  (I)  of  the 
type  described  In  section  1616(a)  of  the  So- 
cial Security  Act,  and  (II)  the  level  of  which 
has  been  found  by  the  Secretary  pursuant  to 
section  8  of  Public  Law  93-233  to  have  been 
specifically  increased  so  as  to  include  the 
bonus  value  of  food  stamps,  and". 

(b)(1)  The  amendment  made  by  subsec- 
tion (a)  shall  take  effect  on  January  1,  1974. 

(2)  The  Secretary  of  Health,  Education,  and 
Welfare  Is  authorized  to  prescribe  regula- 
tions for  the  adjustment  of  an  individual's 
monthly  supplemental  security  Income  pay- 
ment In  accordance  with  any  Increase  to 
which  such  Individual  may  be  entitled  under 
the  amendment  made  by  subsection  (a)  of 
this  section :  Provided,  That  such  adjustment 
In  monthly  payment,  together  with  the  re- 
mittance of  any  prior  unpaid  Increments  to 
which  such  Individual  may  be  entitled  un- 
der such  amendment,  shall  be  made  no  later 
than  the  first  day  of  the  first  month  begin- 
ning more  than  sixty  days  after  the  date  of 
the  enactment  of  this  Act. 

The  SPEAKER.  Is  a  second  demanded? 
Mr.  PETTIS.  Mr.  Speaker,  I  demand  a 
second. 

The  SPEAKER.  Without  objection,  a 
second  will  be  considered  as  ordered. 

There  was  no  objection. 

The  SPEAKER.  The  gentleman  from 
Arkansas  (Mr.  Mills)  will  be  recognized 
for  20  minutes,  and  the  gentleman  from 
California  (Mr.  Pettis)  will  be  recog- 
nized for  20  minutes. 

The  Chair  now  recognizes  the  gentle- 
man from  Arkansas  (Mr.  Mills). 

Ml-.  MILLS.  Mr.  Speaker,  H.R.  15124, 
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which  was  reported  imanimously  by  the 
Committee  on  Ways  and  Means,  would 
extend  for  1  year,  until  June  30,  1975, 
the  existing  arrangements  with  respect 
to  the  eligibility  of  supplemental  security  | 
Income — SSI — beneficiaries  for  food  j 
stamps.  This  action  is  necessary'  to  avert  ' 
what  the  States  have  determined  to  be  a  ' 
critical  situation  on  Jime  30  of  this  year  ! 
If  the  provisions  of  existing  laws  go  Into  | 
effect.  I 

At  the  present  time,  supplemental  | 
security  Income  beneficarles  In  45  States  I 
and  the  District  of  Columbia  are  eligible 
to  purchase  food  stamps.  In  the  other 
five  States — California,  Massachusetts,  * 
Nevada,  New  York,  and  Wisconsin — they  [ 
receive    an    approximately   equivalent  ' 
amount  of  additional  cash  in  lieu  of  food  \ 
stamps.  On  July  1  all  of  these  persons  ! 
would  have  to  have  their  ellglbDity  de-  > 
termined  under  the  provisions  of  Public  I 
Law  93-86,  the  Agriculture  and  Con-  ! 
sumer  Protection  Act  which  we  passed 
last  fall.  If  this  occurs  several  things  will 
happen.  More  than  500,000  of  the  SSI 
beneficiaries  In  the  States  where  they 
did  not  receive  a  cash  out  for  their  food 
stamps  would  become  Ineligible  to  pur- 
chase them.  Conversely,  half  of  more  of 
the  900,000  beneflcarles  who  are  re- 
ceiving cash  instead  of  food  stamps 
would  also  be  eligible  to  purchase  food 
stamps.  For  these  persons,  the  Fed- 
eral Government  would  be  paying  twice, 
once  in  the  form  of  cash  and  again  for 
the  food  stamp  bonus. 

The  States  have  contended  that  the 
provisions  of  Public  Law  93-86  while  log- 
ical and  well  intended,  are  virtually  if 
not  entirely  imworkable.  To  try  to  make 
them  work  will  Involve  Inordinate  ad- 
ministrative costs  according  to  State 
estimates.  One  large  State  estimates  the 
cost  at  $35  million  a  year  for  administra- 
tion. A  second  at  $12  million  and  in  my 
own  relatively  small  State  they  believe  it 
will  be  necessary  to  employ  an  additional 
500  people.  The  Waj^  and  Means  Com- 
mittee does  not  believe  that  the  present 
aiTangement  Is  the  best  permanent  one, 
and  It  accordingly  proposes  to  extend  the 
arrangement  for  a  year  during  which 
time  a  permanent  policy  can  be  de- 
veloped. We  are  convinced  that  with  the 
problems  that  exist  in  the  SSI  program, 
this  is  not  a  good  time  to  change  the 
rules,  either  for  the  Social  Security  Ad- 
ministration or  for  the  State  welfare 
agencies. 

The  Depa,rtment  of  Health,  Education, 
and  Welfare  advises  us  that  the  cost  of 
the  bill  would  be  negligible  as  some  peo- 
ple would  be  made  eligible  and  others 
ineligible  under  existing  law  and  the 
Federal  Government  would  assume  some 
share  of  the  very  large  estimated  admin- 
istrative costs. 

The  President's  budget  for  fiscal  year 
1975  assumed  the  continuation  of  exist- 
ing arrangements  rather  than  tlie  pro- 
visions which  will  go  into  effect  July  1 
if  this  bill  does  not  become  law. 

Last  week  when  I  requested  unanimous 
consent  to  consider  the  bill,  there  were 
some  reservations  expressed.  The  Com- 
mittee on  Ways  and  Means  has  included 
an  amendment  designed  to  deal  witli 
these  reservations.  The  resei'vations  and 
the  amendment  apply  only  to  the  five 


June  18,  197  U 


CONGRESSIONAL  RECORD  — HOUSE 


H5173 


committee  bill  to  extend  food-stamp  eli- 
gibility rules  and  reintroducing  it  today 
with  my  amendment  attached.  By  taking 
this  unusual,  but  extremely  important 
step,  the  chairman  has  helped  to  provide 
thousands  of  elderly  and  disabled  Amer- 
icans with  desperately  needed  funds. 

I  am  also  deeply  grateful  to  Repre- 
sentative Hugh  Carey  whose  efforts  In 
the  Ways  and  Means  Committee  were 
invaluable  in  securing  passage  of  the 
amendment:  and  to  Representative 
James  Corman  for  his  work  in  the  Ways 
and  Means  Committee  as  well. 

Many  members  of  the  New  York  dele- 
gation have  played  important  roles  in 
securing  today's  action.  Representative 
Abzug  was  on  the  floor  with  me  when 
Chairman  Mills  agreed  to  withdraw  the 
initial  bill,  and  she  helped  to  explain 
the  need  for  my  amendment.  Represent- 
atives Koch  and  Rosenthal  also  as- 
sisted in  securing  Chairman  Mills' 
agreement  to  the  food  stamp  bonus  value 
amendment. 

I  would  like  to  note  in  conclusion  that 
today's  bill  is  only  a  small  step  toward 
vitally  needed  improvement  in  the  SSI 
program.  Under  SSI  thousands,  perhaps 
millions,  of  the  elderly  and  crippled  still 
do  not  have  enough  money  to  meet  their 
basic  needs  for  food  and  housing.  Under 
SSI  there  is  still  no  provision  for  cost-of- 
living  increases  to  allow  these  most  help- 
less people  in  our  Nation  to  keep  pace 
with  inflation.  Under  SSI  people  lose  the 
benefit  of  all  social  security  increases  as 
their  SSI  payments  are  reduced  in  the 
exact  amount  of  such  increases.  And 
under  SSI  these  poverty-stricken  aged, 
blind  and  disabled  may  be  without  any 
funds  for  living  expenses  for  weeks  while 
waiting  for  lost  or  stolen  checks  to  be 
replaced. 

While  I  am  grateful  for  the  progress 
that  has  ben  made  today,  I  regret  that 
these  many  problems  remain.  I  hope  that 
Congress  will  act  quickly  on  compre- 
hensive SSI  reform  so  that  no  elderly, 
blind  or  disabled  American  need  suffer 
the  desperation  of  helpless  poverty. 

Mr.  MILLS.  I  appreciate  the  gentle- 
man's remarks. 

Let  me  call  attention  to  the  fact  that 
the  gentlewoman  and  other  Members  of 
the  New  York  delegation  called  to  our 
attention  the  problems  that  existed  in 
the  State  of  the  gentlewoman.  Frankly. 
I  was  not  aware  of  that  until  the  delega- 
tion. Including  the  gentleman  from  New 
York  (Mr.  CAREvt ,  did  call  it  to  my  atten- 
tion. 

Mr.  CARNEY  of  Ohio.  Mr.  Speaker, 
will  the  gentleman  yield? 

Mr.  MILLS.  Mr.  Speaker,  I  yield  to  the 
gentleman  from  Ohio. 

(Mr.  CARNEY  of  Ohio  asked  and  was 
given  permission  to  revise  and  extend  his 
remarks.) 

Mr.  CARNEY  of  Ohio.  Mr.  Speaker, 
I  want  to  commend  the  committee  and 
the  chairman  for  taking  this  matter  up 
so  promptly. 

Mr.  Speaker,  I  ri.se  in  support  of  H.R. 
1.5124.  This  bill  would  provide  a  12- 
month  extension  of  supplemental  secu- 
rity income  recipients'  eligibility  for  food 
stamps. 

In  1972,  Congress  created  the  supple- 
mental secuiity  income  program  to  re- 


place State  welfare  programs  for  aged, 
blind,  and  disabled  persons.  Under  the 
SSI  program,  aged,  blind,  and  disabled 
persons  were  supposed  to  have  their  food 
stamps  cashed  out  or  replaced  by  in- 
creased cash  assistance  equal  to  the  value 
of  the  food  stamps.  Based  on  that  as- 
sumption, the  Agriculture  Act  passed  by 
Congress  in  1973  limited  the  food  stamp 
eligibility  of  SSI  recipients.  However, 
only  five  States  provided  increased  cash 
benefits  to  SSI  recipients  to  offset  the 
loss  of  food  stamps. 

Last  December,  Congre.^.s  extended  the 
food  stamp  eligibility  of  SSI  recipients  to 
allow  further  study  of  the  problems  in- 
volved in  administering  this  provision. 
Tliat  extension  expires  in  just  12  days. 

On  May  14,  I  introduced  a  bill  to  pre- 
vent aged,  blind,  and  disabled  SSI  re- 
cipients from  losing  their  eligibility  for 
food  stamps.  Three  weeks  later  the  Ways 
and  Means  Committee  responded  to  the 
concerns  which  I  and  several  other  Mem- 
bers of  Congress  expressed  by  reporting 
out  a  bill  to  extend  the  food  stamp  eligi- 
bility of  SSI  recipients  until  July  1,  1975. 
I  commend  Chairman  Mills  and  the 
members  of  the  Ways  and  Means  Com- 
mittee for  the  prompt  and  effective  steps 
taken  to  deal  with  this  inequity. 

Mr.  Speaker,  the  present  income 
standards  for  SSI  recipients  is  $146  per 
month  or  $1,888  per  year  for  aged  indi- 
viduals, and  $219  per  month  or  $2,628 
per  year  for  aged  couples.  These  amounts 
are  below  the  poverty  level  for  1974, 
which  is  about  $2,250  per  year  for  aged 
individuals,  and  $2,850  per  year  for  aged 
couples. 

Mr.  Speaker,  the  current  runaway  in- 
flation robs  the  pockets  of  every  Ameri- 
can, but  it  hits  aged,  blind,  and  disabled 
people,  who  live  on  fixed  incomes,  the 
hardest.  Consequently,  the  continuation 
of  food  stamp  eligibility  for  SSI  recipi- 
ents is  absolutely  essential.  I  urge  my 
colleagues  to  support  this  bill. 

Ms.  ABZUG.  Mr.  Speaker,  will  the  gen- 
tleman yield? 

Mr.  MILLS.  Mr.  Speaker,  I  yield  to  the 
gentlewoman  from  New  York. 

Ms.  ABZUG.  Mr.  Speaker,  I  want  to 
commend  the  chairman,  the  committee, 
Mr.  Carey,  Ms.  Holtzman,  and  the  other 
members  of  the  New  York  delegation, 
for  the  effort  made  here.  I  think  it  indi- 
cates that  we  can  work  to  make  correc- 
tions when  it  becomes  necessary. 

This  bill  as  amended  will  guarantee  to 
each  SSI  recipient  who  resides  in  a  cash- 
out  State  that  his  or  her  SSI  benefit  level 
wall  reflect  the  bonus  value  of  food 
stamps  he  or  she  had  recei\  ed  while  on 
public  assistance. 

The  amendment  coiTects  an  error  we 
had  made  in  the  mandatory  supplemen- 
tation provisions  of  Public  Law  93-66, 
which  were  passed  guaranteeing  all  SSI 
recipients  that  they  would  receive  the 
same  benefits  in  the  SSI  program  as  they 
had  received  on  public  assistance  in  De- 
cember 1973.  We  will  now  be  able  to  as- 
sure SSI  recipients  in  California,  New 
York,  Nevada,  Wisconsin,  and  Massa- 
chusetts that  their  benefits  level  will  in- 
clude $10  for  the  bonus  value  of  food 
stamps  and  fuither  that  they  will  re- 
ceive a  reimbursement  for  tins  amount 


which  has  been  missing  from  their  SSI 
checks  since  January  1974. 

Again,  Mr.  Speaker,  I  would  like  to 
commend  the  committee  for  reporting 
H.R.  15124  to  guarantee  categorical  eli- 
gibility for  food  stamps  to  the  SSI  re- 
cipients in  45  States  and  to  coirect  the 
injustice  done  to  many  of  the  SSI  re- 
cipients in  the  five  cash-out  States. 

However,  I  would  like  to  reemphasize 
the  issues  which  Mr.  Bingham  raised 
earlier  regarding  the  lack  of  congres- 
sional action  correcting  other  glaring 
errors  in  the  SSI  program.  On  May  14, 
1974,  I  introduced  H.R.  14753,  which  has 
30  cosponsors,  to  correct  many  of  these 
inequities. 

The  action  taken  today  to  correct  the 
loopholes  in  the  mandatory  supplemen- 
tation provisions  of  Public  Law  93-66  is 
a  vital  and  significant  first  step.  I  would 
urge  that  it  be  followed  up  and  that  the 
chairman  and  the  members  of  the  Ways 
and  Means  Committee  consider  legisla- 
tion to  correct  the  difficulties  in  this 
program.  These  problems  include  an  ex- 
tremely prolonged  period  for  the  process- 
ing of  SSI  applications,  especially  in  the 
case  of  the  disabled;  inadequate  review 
and  appeal  rights  for  those  recipients 
whose  benefits  have  been  reduced  or 
denied:  the  improper  designation  of  a 
third  party  payee  in  cases  where  the 
recipient  is  fully  qualified  to  administer 
liis  own  funds:  the  lack  of  an  adequate 
emergency  system  for  the  replacement 
of  lost  or  stolen  checks:  and  an  in- 
adequate SSI  benefits  level  and  State's 
hold  harmless  pool  because  the  payments 
are  based  on  State's  public  assistance 
payments  of  more  than  2V2  years  ago. 

But,  Mr.  Speaker,  if  there  is  one  in- 
equity which  is  more  glaring  than  the 
others,  it  is  that  SSI  recipients  in  more 
tlian  25  States  have  not  enjoyed  the  two 
SSI  benefits  increases  which  were  passed 
after  the  original  enactment  of  the  SSI 
legislation  and  prior  to  its  implementa- 
tion. Tliese  were  passed  because  Con- 
gress recognized  that  the  cost  of  living 
had  gone  up  and  those  that  are  on  these 
less  than  modest  fixed  incomes  provided 
by  SSI  needed  additional  money.  New 
York  State  recipients  are  among  those 
who  have  not  received  the  $16  benefit 
increase. 

Further,  there  is  the  additional  prob- 
lem of  those  SSI  recipients  who  are  also 
receiving  benefits  from  social  security. 
These  recipients  have  not  received  their 
social  security  cost-of-living  increases, 
because  the  law  requires  that  we  reduce 
theu'  SSI  payment  by  the  exact  amount 
of  the  increase  in  social  security.  What 
we  give  with  one  hand  we  take  away  with 
the  other. 

It  is  obvious  that  the  cost-of-living  in- 
crease in  SSI  and  in  social  security  have 
absolutely  no  effect  on  increasing  the 
benefits  of  SSI  recipients  who  reside  in 
half  the  States  in  this  Nation.  These  re- 
cipients are  denied  SSI  increases  because 
their  States  average  payment  level  is 
above  the  Federal  floor  of  $140.  My  bill, 
H.R.  14753,  deals  with  each  of  these  prob- 
lem areas  and  provides  solutions  that  will 
liave  tlie  ultimate  effect,  which  I  believe 
we  all  w^ant,  of  assisting  the  poor  who 
need  this  help  the  most. 
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I  was  very  happy  to  have  assisted  in  the 
drafting  of  the  amendment  today.  Its 
acceptance  by  the  committee  and  the 
Social  Security  Administration  bodes 
well  for  the  future.  I  and  the  other  mem- 
bers of  our  delegation  look  forward  to 
further  cooperation  with  the  committee 
and  Its  staff  with  a  view  to  maJdng  need- 
ed changes  In  the  SSI  program. 

Mrs.  SULLIVAN.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  MILLS.  Mr.  Speaker.  I  yield  to  the 
gentlewoman  from  Missouri. 

(Mrs.  SULLIVAN  asked  and  was  given 
permission  to  revise  and  extend  her  re- 
marks.) 

Mrs.  SULLIVAN.  Mr.  Speaker,  as  the 
author  of  the  Food  Stamp  Act  of  1964, 
which  now  enables  13 '/a  million  Ameri- 
cans to  eat  far  better  than  they  would 
be  able  to  without  the  existence  of  this 
law,  I  am  well  aware  of  its  shortcomings 
and  the  widespread  abuses  which  have 
been  allowed  to  occur  because  of  some 
well-meaning  but  unfortunate  changes 
In  the  law  3  years  ago  and  because  of 
lax  administration  and  enforcement  at 
State  and  local  levels. 

Nevertheless,  it  still  remains  the  most 
effective,  most  dignified,  most  efiBclent — 
the  best — method  we  have  ever  had  for 
supplementing  the  diets  of  low-Income 
families  who  could  not  otherwise  afford 
a  decent  and  nutritious  diet.  Legitimate 
complaints  have  been  lodged  against  the 
slowness  of  the  Department  of  Agricul- 
ture in  adjusting  coupon  allowances  to 
reflect  the  cruel  increases  in  food  prices, 
but  just  imagine  what  would  have  hap- 
pened to  the  diets  of  the  13 '/a  million 
covered  Americans  if  we  had  not  had  a 
food  stamp  program  during  these  past 
17  months  when  food  prices  were  soar- 
ing to  astronomical  levels. 

Ten  years  ago,  when  the  present  na- 
tionwide food  stamp  program  was  first 
authorized,  the  legislation  was  dragged 
out  of  a  reluctant  House  Committee  on 
Agriculture  as  the  urban  Members'  con- 
dition for  agreeing  to  consider  pending 
farm  legislation.  The  food  stamp  pro- 
gram's fate  ever  since  has  hinged  on  a 
combination  of  fai-m  and  food  stamp 
provisions  included  in  the  same  bills.  But 
the  Agriculture  Committee,  time  after 
time  in  these  past  10  years,  has  decried 
It  as  welfare  legislation  and  has  urged 
the  Ways  and  Means  Committee  to  take 
it  over.  The  Ways  and  Means  Committee 
in  turn  has  frequently  wished  it  dead, 
suggesting  in  its  place  a  modest  increase 
in  case  benefits  for  those  on  public  as- 
sistance. 

As  a  consequence,  we  now  have  a  situ- 
ation in  which  millions  of  elderly  Ameri- 
mans  who  receive  benefits  under  the  suc- 
cessor program  to  old-age  assistance,  and 
other  former  categorical  assistance  pro- 
grams, such  as  aid  to  the  blind  and  aid  to 
the  disabled,  are  now  scheduled  to  be 
taken  off  the  food  stamp  program  as  of 
June  30  regardless  of  the  fact  that  their 
incomes  are  too  low  to  enable  them  to 
afford  a  proper  diet. 

It  has  always  been  a  cardinal  principle 
of  the  food  stamp  program  from  its  very 
beginning  as  a  pilot  operation  In  early 
1961 — as  it  was  a  major  principle  of  the 
first  food  stamp  bill  which  I  Introduced 
20  years  ago— that  It  is  the  need  of  the 


individual  for  food  assistance,  not  the 
source  of  that  person's  income,  that 
should  determine  eligibility  for  the  pro- 
gram. The  supplementary  security  in- 
come program  of  cash  assistance 
changed  that  concept  by  providing  that 
if  anyone  received  SSI  benefits,  he  or  she 
could  not  receive  food  stamps,  regardless 
of  how  low  their  income  might  be.  This 
is  cruel.  It  Is  indefensible.  We  have  es- 
tablished two  classes  of  the  poor:  despite 
having  the  same  incomes,  one  group  is 
eligible  for  food  stamps  and  another  is 
not. 

Congress  has  granted  one  short  re- 
prieve of  6  months  from  the  operation  of 
this  double  standard  of  compassion.  H. 
R.  15124  extends  that  reprieve  for  ano- 
ther 12  months  for  the  people  on  SSI. 
Certainly  this  bill  should  pass.  And  I 
hope  it  will  pass  so  resoundingly  that  the 
members  of  the  Committee  on  Ways  and 
Means  will  find  it  in  their  hearts — and 
they  certainly  are  compassionate  peo- 
ple— to  repeal  the  provision  of  the  SSI 
law  which  says  you  can  no  longer  be  as- 
sured an  adequate  diet  if  you  are  on  SSI. 
The  test  should  be  not  what  form  of  pub- 
lic assistance  you  are  on,  but  whether 
you  have  enough  income  to  buy  enough 
food  for  proper  nutrition.  Any  other  test 
of  eligibility  for  food  stamps  is  based  not 
on  logic  or  fairness  but  on  the  academic 
idea  that  if  you  are  on  SSI,  you're  sup- 
posed to  have  some  magic  power  to 
stretch  your  dollars  better  than  any 
other  class  or  group  of  Americans  can 
do,  and  battle  inflation  with  your  wits. 

An  elderly  family  on  SSI  may  have 
accumulated  much  wisdom  in  a  long  life, 
but  even  the  wisest  among  them  cannot 
buy  enough  food  without  enough  money 
to  buy  the  food  they  need.  This  stop-gap 
one-year  bill  should  be  passed,  of  course; 
but  remedial  legislation  will  still  be 
needed  to  eliminate  the  unfairness  of  the 
SSI  law's  restrictions  on  food  stamp 
eligibility — not  just  for  a  year  but  per- 
manently. 

Mr.  WOLFF.  Mr.  Speaker,  will  the  gen- 
tleman yield? 

Mr.  MILLS.  Mr.  Speaker,  I  yield  to  the 
gentleman  from  New  York  (Mr.  Wolff)  . 

Mr.  WOLFF.  Mr.  Speaker,  I  thank  the 
gentleman  for  yielding  to  me. 

I  want  to  join  with  my  colleagues, 
especially  those  from  tlie  State  of  New 
York,  in  commending  the  chairman  for 
the  leadership  he  has  given  on  this  ques- 
tion. I  would  hope  that  this  does  become 
a  part  of  the  permanent  legislation. 

Also,  Mr.  Speaker,  I  would  hope  that 
there  would  be  some  consideration  given 
the  veterans  who  are  on  pension  today 
who  have  changes  in  social  security  sta- 
tus. 

Mr.  MILLS.  That  is  a  matter  over 
which  the  C!ommittee  on  Ways  and 
Means  does  not  have  jurisdiction. 

It  is  a  matter  on  wliich  the  Committee 
on  Veterans'  Affairs  has  jurisdiction.  It 
applies  to  provisions  ot  law  dealing  with 
veterans'  pensions. 

Mr.  WOLFF.  Mr.  Speaker,  I  would 
hope  that  this  does  not  become  a  football 
between  the  Committee  on  Veterans'  Af- 
fairs and  the  Committee  on  Ways  and 
Moans. 

Mr.  MILLS.  Mr.  Speaker,  the  Commit- 
tee on  Veterans'  Affairs  hos  always  co- 


operated in  the  past  by  not  allowing  the  | 
social  security  increase  to  be  considered  i 
as  veteran's  income  in  determining  the  ' 
amoimt  of  a  veteran's  pension. 

Mr.  WOLFF.  Mr.  Speaker,  I  thank  the  i 
gentleman  for  his  response. 

(Mr.  WOLFF  asked  and  was  given  per-  ' 
mission  to  revise  and  extend  his  re- 
marks.) ! 

Mr.  WOLFF.  Mr.  Speaker,  I  rise  in  j 
support  of  H.R.  15124,  to  extend  food 
stamp  eligibility  for  SSI  recipients  and 
to  amend  the  inequity  that  has  arisen  ] 
for  those  individuals  who  were  trans- 
ferred from  public  assistance  to  SSL  j 

As  my  colleagues  know,  the  creation  of  ! 
the  supplementary  security  income  pro-  ! 
giam  was  intended  to  be  an  improve- 
ment over  States'  assistance  programs 
for  needy  blind,  aged,  and  handicapped. 
Unfortunately,  however,  SSI  has  resulted 
in  severe  financial  hardship  for  thou-  I 
sands  of  these  needy  individuals  in  sev-  i 
eral  States.  Many  of  them  have  found  ! 
that  they  are  actually  receiving  less  as-  i 
sistance  under  the  new  program  than  | 
they  did  under  the  State's  assistance  pro-  1 
gram.  One  of  the  major  problems  has  ' 
been  the  loss  of  food  stamp  eligibility  ; 
for  SSI  recipients  residing  in  the  so- 
called  cash-out  States.  Several  months  | 
ago,  I  introduced  legislation  to  restore  | 
food  stamp  eligibility  to  all  SSI  recipi- 
ents, and  I  am  pleased  to  report  that  sev- 
eral members  of  the  New  York  delega- 
tion have  joined  together  in  Introducing 
a  comprehensive  legislative  package  de-  , 
signed  to  coiTCct  the  most  glaring  of  the 
inequities  in  SSI — such  as,  the  loss  of 
food  stamps,  the  lack  of  emergency  re- 
placement for  lost,  stolen  or  undelivered 
checks,  the  adverse  effect  which  social  j 
security  increases  have  on  SSI  payments  i 
and  the  need  for  cost-of-hving  increases.  | 

I  think  it  is  important  to  impress  upon  } 
all  of  my  colleagues  the  real  nature  of 
the  hardships  we  are  discussing.  In 
Nassau  or  Queens  County,  for  example — 
which  I  represent,  a  single  blind,  handi- 
capped or  elderly  person  living  alone 
with  no  other  outside  income  receives 
a  maximum  of  $206  a  month  in  SSI  pay-  \ 
ments.  -  j 

In  either  Nassau  or  Queens  it  is  vir- 
tually Impossible  to  find  a  one-bedroom  > 
apartment  for  less  than  $150  a  month.  ! 
Food,  as  we  all  know,  even  if  you  are  liv-  i 
ing  on  the  bare  essentials,  rims  any-  ' 
where  from  580  to  $100  a  month.  Thus,  I 
we  are  already  up  to  about  $250  a  month 
in  food  and  rent  alone,  yet  this  needy 
individual  living  in  Nassau  or  Queens 
has  only  $206  month  to  make  ends 
meet. 

The  committee  amendment  we  are 
coiLsidering  today,  to  restore  food  stamp 
benefits  to  thousands  of  needy  aged  and  I 
handicapped  individuals,  embodies  a 
proposal  originally  introduced  by  my- 
self and  Congresswoman  Elizabeth 
HoLTZMAN.  The  amendment  seeks  to 
coiTPcl  a  basic  inequity  tliat  surely  was 
not  intended  by  Congress. 

Vv''hen  SSI  went  into  effect  last  Janu- 
ai-y.  thousands  of  needy  blind,  aged,  and 
handicapped  in  the  five  cash-out 
States — New  York,  California,  Wiscon- 
sin, Massachusetts  and  Nevada — ^who 
were  transferred  from  pubUc  assistance 
to  SSI,  lost  their  eligibility  for  food 
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stamps  by  virtue  of  the  transfer.  Tliese 
individuals,  some  40,000  in  New  York 
alone,  did  not  receive  a  comparable  in- 
crease in  SSI  payments  to  compensate 
for  the  loss  of  food  stamps.  As  a  result, 
the  majority  of  these  people  are  actually 
receiving  less  assistance  under  the  new 
program  than  they  got  under  the  old. 
This  is  in  spite  of  the  fact  that  Congress 
clearly  intended  that  the  level  of  as- 
sistance for  those  who  were  grandfath- 
ered into  the  new  program  would  not 
decrease. 

The  committee  amendment  would  re- 
quire the  five  cash-out  States  to  include 
the  bonus  value  of  food  stamps  in  pay- 
ments to  all  people  transferred  to  SSI. 
It  would  reaflRrm  congressional  intent 
that  people  who  were  transferred  to  SSI 
will  receive  the  same  level  of  benefits 
as  they  got  under  the  old  program. 

Mr.  Speaker,  this  amendment  repre- 
sents only  one  small  measure  of  relief 
needed  for  SSI  recipients.  It  is  by  no 
means  the  final  solution  to  the  many  in- 
equities that  have  arisen  with  creation 
of  the  SSI  program,  in  particular  the 
inequities  in  food  stamp  eligibility ;  how- 
ever, it  does  show  that  we  are  moving 
forward  in  meeting  the  responsibility  we 
have  to  the  thousands  of  needy  aged, 
blind  and  handicapped  who  depend  on 
our  help.  I  urge  my  colleagues  to  sup- 
port H.R.  15124  and  the  committee 
amendment,  and  then  continue  to  work 
with  us  to  insure  that  the  needy  blind, 
elderly  and  handicapped  in  this  country 
receive  the  assistance  they  need  to  live 
in  some  measm-e  of  dignity  and  comfort 

Mr.  KOCH.  Mr.  Speaker,  will  the  gen- 
tleman yield? 

Mr.  MILLS.  Mr.  Speaker,  I  yield  to  the 
gentleman  from  New  Yoi-k. 

Mr.  KOCH.  Mr.  Speaker,  I  want  to  add 
my  thanks  to  those  Members  who  spoke 
earlier  in  expressing  our  appreciation  to 
the  gentleman  from  Arkansas  the  dis- 
tinguished chairman  of  the  Ways  and 
Means  Committee  for  responding  so 
quickly,  he  and  his  comnnittee,  to  an  ur- 
gent need  on  the  part  of  approximately 
40,000  residents  of  the  State  of  New  York 
and  thousands  more  In  other  States. 

I  would  also  take  special  note  of  our 
colleagues  from  New  York  (Ms.  Holtz- 
man)  and  (Mr.  Carey)  who  spearheaded 
the  fight  on  behalf  of  the  New  York  dele- 
gation. Thousands  of  American  citizens 
heretofore  denied  the  full  benefits  of 
SSI,  will  eat  a  little  better  as-  a  result  of 
this  change  in  the  law. 

Mr.  BIAGGI.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  MILLS.  Mr.  Speaker,  I  yield  to  the 
gentleman  from  New  York  (Mr.  Biaggi)  . 

Mr.  BIAGGI.  Mr.  Speaker,  I  would  like 
to  congratulate  the  chairman  of  the 
Committee  on  Ways  and  Means  and 
the  Members  thereof,  especially  the  gen- 
tleman from  New  York  (Mr.  Carey)  for 
the  leadership  he  has  displayed  in  this 
fight,  and  the  responsiveness  of  the  com- 
mittee to  the  need  of  the  people  of  the 
Nation. 

Mr.  Speaker,  I  rise  in  strong  support 
of  H.R.  15124,  as  amended,  which  will 
allow  recipients  of  SSI  to  continue  to 
receive  food  stamps,  and  will  provide  for 
increases  of  as  much  as  $10  a  month  in 
food  stamp  benefits  forsome  80,000  SSI 


recipients  In  New  York  State.  I  wish  to 
commend  the  distinguished  chairman  of 
the  Ways  and  Means  Committee,  Mr. 
Mills,  who  at  the  request  of  the  New 
York  Congi-essional  Delegation,  with- 
di-ew  the  original  version  of  this  bill  last 
week  and  reported  out  this  new  version 
with  the  amendment  to  correct  the  seri- 
ous inequity  which  had  plagued  these 
80,000  SSI  recipients  in  New  York  State. 

The  problem  which  these  individuals 
encountered  came  as  a  result  of  their 
joining  up  with  the  SSI  program  after 
January  1.  As  a  result,  these  elderly 
Americans  were  ineligible  for  the  full 
food-stamp  payments  which  were  en- 
joyed by  other  SSI  recipients  in  New 
York.  What  this  meant  was  simply  that 
these  senior  citizens,  already  hit  hard  by 
relentless  inflation,  were  foi'ced  to  deal 
with  inflation  with  as  much  as  $10  a 
month  less  with  which  to  buy  food,  an 
item  which  traditionally  takes  up  a  ma- 
jor part  of  an  elderly  person's  budget. 
However,  thanks  to  this  legislation,  not 
only  will  these  people  be  brought  up  to 
equal  levels  with  other  SSI  recipients, 
almost  64,000  of  them  will  also  be  re- 
ceiving a  $60  check  to  compensate  for  the 
losses  in  food-stamp  benefits  they  have 
incurred  since  the  SSI  program  went  into 
effect  in  January. 

The  complexities  of  the  SSI  program 
and  food-stamp  eligibility  and  benefits 
payments  have  long  perplexed  both  the 
administrators  and  recipients  of  SSI. 
Under  the  terms  of  Public  Law  93-233 
those  provisions  of  Public  Law  93-86,  the 
Agriciilture  and  Consvmier  Protection 
Act  dealing  with  food-stamp  eligibility, 
were  suspended.  As  a  result,  millions 
more  older  Americans  became  eligible  for 
food  stamps. 

Also  tied  in  with  the  enactment  of 
Public  Law  93-233  was  a  provision  that 
Congress  would  devise  a  comprehensive 
and  long-range  solution  to  the  problem 
of  food-stamp  eligibility.  In  the  absence 
of  such  a  final  plan,  which  is  the  case 
today,  grave  problems  were  likely  to  oc- 
cur In  many  States  at  the  end  of  the 
month,  unless  some  kind  of  remedial  leg- 
islation could  be  enacted.  An  example 
would  be  New  York  which,  as  previously 
mentioned,  chose  to  cash  out  the  value  of 
food  stamps  for  their  SSI  recipients.  Un- 
less this  bill  is  passed  New  York  would  be 
forced  to  recertify  and  recalculate  food- 
stamp  eligibility  for  each  of  their  280,000 
SSI  recipients  effective  July  1. 

Therefore  in  an  effort  to  prevent  this 
economic  and  administrative  nightmare 
from  occurring,  not  6nly  in  New  York  but 
nationwide,  H.R.  15124  was  introduced  to 
extend  food-stamp  eligibility  for  an  ad- 
ditional 12  months,  as  well  as  bringing 
the  aforementioned  80,000  individuals  up 
to  par  with  food-stamp  benefit  pay- 
ments. It  is  a  necessary  concept,  and  I 
am  happy  to  give  it  my  support. 

However,  I  do  remain  opposed  to  these 
stopgap  and  piecemeal  approaches  to 
solving  the  many  other  problems  besides 
food  stamps  which  afflict  the  SSI  pro- 
gram. SSI,  although  laudable  in  concept, 
has  encountered  numerous  difficulties  in 
practice.  Countless  administrative  prob- 
lems have  plagued  this  program  almost 
since  its  inception.  I  receive  calls  and 
letters  daily  from  distraught  senior  citi- 


zens who  cite  SSI  problems  ranging  fi  om 
lost  or  stolen  checks  to  questions  about 
eligibility. 

In  an  effort  to  make  SSI  the  meaning- 
ful program  it  was  designed  to  be,  1  have 
introduced  legislation  which  will  provide 
the  needed  administrative  remedies.  My 
objective  is  to  provide  those  present;.; 
receiving  SSI  with  the  means  to  enjoy 
the  full  benefits  of  the  program,  and  to 
insure  that  as  many  eligible  older  Amer- 
icans as  possible  can  participate  in  tlie 
progra..i. 

While  passing  this  legislation  will  solve 
the  important  question  dealing  with 
food-stamp  benefit  payments  and  eligi- 
bility, we  need  action  on  other  fronts  as 
v.'ell.  It  is  my  hope  and  the  hopes  of  mil- 
liors  of  SSI  recipients  in  this  Nation 
that  this  Congress  will  act  on  other 
equally  important  SSI  reform  bills.  The 
economic  security  of  millions  of  blind 
and  disabled  Americans  may  rest  with 
the  action  or  inaction  of  this  Congress. 

Mr.  Speaker,  the  mandate  of  the 
SSI  program  is  far  from  being  realized 
today.  Yet,  we  do  have  the  legislation 
v.iiich  can  correct  these  problems.  To- 
day's bill  is  but  one  of  them.  We  must 
pass  it  if  we  are  to  effectively  serve  the 
immediate  interests  of  all  elderly  food- 
stamp  recipients,  but  let  us  not  stop  here. 
The  need  for  the  reform  of  the  SSI  pio- 
gr.  :n  is  apparent,  and  I  call  upon  my 
colleagues  to  respond  to  the  challenge 
before  it  becomes  too  late  for  the  senior 
citizans  of  this  Nation. 

(Mr.  BIAGGI  asked  and  was  given 
permission  to  revise  and  extend  his 
remarks.) 

Mr.  PASCELL.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  MILLS.  Mr.  Speaker,  I  yield  to  the 
gentleman  from  Florida. 

(Mr.  FASCELL  asked  and  was  given 
permission  to  revise  and  extend  his  re- 
marks.) 

Mr.  FASCELL.  Mr.  Speaker,  I  rise  in 
strong  support  of  H.R.  15124,  the  bill  to 
extend  present  food  stamp  eligibility 
rules  for  SSI  recipients  imtil  July  1,  1975. 
Unless  favorable  action  is  taken  on  this 
bill  by  both  Houses  of  Congress,  the  eligi- 
bility of  SSI  recipients  for  this  important 
assistance  will  expire  on  Jime  30.  It  is 
imperative  that  we  act  quickly  and 
favorably. 

Food  prices  are  at  an  all  time  record 
high,  and  inflation  continues  to  eat  away 
tlie  purchasing  power  of  the  dollar.  All 
Americans  are  having  a  very  difficult 
time  making  ends  meet,  and  the  burden 
is  greatest  on  those  living  on  fixed  in- 
comes such  as  SSI  benefits.  To  deny 
food-stamp  assistance  to  those  persons 
would  make  it  virtually  impossible  for 
them  to  make  ends  meet. 

The  Congress  is  concerned  that  these 
needy  blind,  aged,  and  disabled  persons 
now  receiving  supplemental  security  in- 
come benefits  receive  the  assistance  they 
require.  The  12  month  extension  of  eligi- 
bility to  continue  receiving  food-stamp 
benefits  will  give  the  Congress  the  time 
necessary  to  work  out  a  permanent  solu- 
tion to  the  question  of  eligibility. 

I  strongly  urge  that  H.R.  15124  be 
passed. 

Mr.  BADILLO.  Mr.  Speaker,  will  the 
gentleman  yield? 


H5176 


CONGRESSIONAL  RECORD  —  HOUSE 


June  18,  19  7 It 


Mr.  MILLS.  Mr.  Speaker.  I  yield  to  the 
gentleman  from  New  York. 

Mr.  BADILLO.  Mr.  Speaker,  I  join  with 
my  colleagues  in  commending  the  chair- 
man and  the  members  of  the  committee 
for  this  important  legislation. 

(Mr.  BADILLO  asked  and  was  given 
permission  to  revise  and  extend  his  re- 
marks.) 

(Mr.  PETTIS  asked  and  was  given 
permission  to  revise  and  extend  his  re- 
marks.) 

Mr.  PETTIS.  Mr.  Speaker.  I  support 
H.R.  15124,  which  would  extend  for  an 
additional  year  the  eligibility  of  supple- 
mental security  income  recipients  for 
food  stamps.  It  also  would  prevent  what 
has  been  described  In  some  States  as  a 
very  costly  administrative  nightmare. 

In  order  to  explain  the  problem  which 
this  legislation  Is  designed  to  alleviate 
temporarily,  it  is  necessary  to  go  back  to 
Public  Law  92-603.  This  is  the  act  which 
established  the  supplemental  security  in- 
come— SSI — program,  a  federalized  ver- 
sion of  the  old  State-operated  system  of 
cash  assistance  to  the  aged,  blind,  and 
disabled. 

Under  Public  Law  92-603,  persons 
eligible  for  SSI  payments  were  not  to  be 
eligible  for  food  stamps.  As  compensa- 
tion, however,  adjustments  were  made  In 
the  new  Federal  payment  standards.  SSI 
benefits  were  raised  to  reflect  the  loss  of 
the  food  stamp  bonus,  and  savings  clause 
for  the  States  was  incorporated.  Under 
the  savings  clause,  the  Federal  Govern- 
ment would  assume  all  of  a  State's  costs 
of  supplemental  payments  which  ex- 
ceeded its  calendar  year  1972  share  of  ex- 
penditures under  the  old  program  of  aid 
to  the  aged,  blind,  and  disabled.  This 
coverage,  applicable  only  to  State  sup- 
plementation required  to  maintain  the 
State's  assistance  levels  in  effect  as  of 
January  1972,  also  covered  an  upward 
adjustment  over  the  January  1972  levels 
to  the  extent  necessary  to  offset  elimina- 
tion of  food  stamp  eligibility. 

Public  Law  92-603  was  enacted  In 
October  of  1972,  and  the  SSI  program 
became  effective  in  January  of  this  year. 
In  1973,  however,  the  Agriculture  and 
Consumer  Protection  Act  was  passed,  es- 
tablishing new  criteria  for  determining 
food  stamp  eligibility.  This  legislation, 
which  became  Public  Law  93-86,  pro- 
vided that  beneficiaries  receiving  a 
greater  total  payment  in  SSI  benefits 
and  State  supplementation  under  the 
new  program,  than  they  would  have  re- 
ceived, including  the  food  stamp  bonus, 
under  the  old  program  as  of  December 
1973.  would  not  be  entitled  to  food 
stamps.  Conversely,  those  receiving  less 
imder  the  new  program  than  they  would 
received  under  the  old  program  would  be 
eligible  for  food  stamps. 

The  objectives  of  this  provision  were 
most  imderstandable.  but  the  adminis- 
trative complications,  which  would  be 
caused  by  the  eligibility  criteria,  alarmed 
a  number  of  State  officials.  They  pointed 
out  that  Public  Law  93-86  would  require 
them  to  determine  how  much  income 
each  applicant  would  have  had  imder  a 
program  which  no  longer  was  in  exist- 
ence. The  apparatus  for  operating  the 
old  program  might  have  been  dismantled, 
but  meeting  the  new  criteria  might  re- 


quire Its  reassembly,  which  surely  would 
be  costly,  and  in  some  cases  might  be 
virtually  impossible. 

The  Governor  of  Califonila,  calling  at- 
tention to  the  problem,  termed  It  poten- 
tially an  administrative  nightmare,  and 
estimated  it  could  cost  his  State  as  much 
as  $35  million,  not  one  cent  of  which 
would  go  to  needy  recipients. 

In  light  of  this  situation,  the  Con- 
gress included,  in  Public  Law  93-233, 
which  was  enacted  late  last  year,  a  pro- 
vision to  suspend  the  operation  of  perti- 
nent portions  of  both  Public  Law  93-86 
and  Public  Law  92-603  for  6  months, 
or  through  June  30  of  this  year.  The  net 
effect  was  to  continue  during  this  "grace 
period"  the  eligibility  of  SSI  benefici- 
aries for  food  stamps  In  States  where 
there  had  been  no  "cash  out."  In  the 
five  States — California,  New  York,  Mas- 
sachusetts, Wisconsin,  and  Nevada — 
where  provision  had  Ijeen  made  for  a 
"cash  out,"  SSI  beneficiaries  would  re- 
main ineligible  for  food  stamps. 

It  was  hoped,  at  the  time  this  stopgap 
provision  was  enacted,  that  the  Con- 
gress would  be  able  to  reach  a  more  last- 
ing solution  to  the  SSI-food  stamp  prob- 
lem before  the  end  of  the  fiscal  year.  This 
was  not  possible  however,  and  we  are 
faced  today  with  the  necessity  of  extend- 
ing that  grace  period  for  another  12 
months,  or  through  fiscal  year  1975. 

If  we  fan  to  act,  a  substantial  num- 
ber of  SSI  beneficiaries  In  45  States  would 
lose  food  stamps  without  receiving  cash 
compensation.  In  the  five  "cash  out" 
States,  some  SSI  beneficiaries  would  be 
eligible  not  only  to  piu'chase  food  stamps 
but  to  receive  the  "cash  out"  value  of 
about  $10  as  well,  with  the  Federal  Gov- 
ernment footing  the  bill  for  the  double 
benefit. 

In  several  States,  most  notably  New 
York,  many  thousands  of  SSI  benefici- 
aries would  continue  to  receive  less  In 
total  assistance  than  they  were  receiving 
under  the  old  welfare  program.  The  bill 
before  us  includes  an  amendment,  which 
the  chairman  has  described,  to  rectify 
that  situation  by  assuring  the  affected 
beneficiaries  that  they  will  receive 
amoimts  equal  not  only  to  the  cash  as- 
sistance previously  provided,  but  to  the 
food  stamp  bonus  as  welL 

Mr.  Speaker,  I  can  see  no  practical  al- 
ternative to  prompt  enactment  of  this 
legislation.  I  also  can  see  no  alternative 
to  a  thorough  congressional  review,  as 
soon  as  possible,  of  the  imderlying  prob- 
lems with  respect  to  SSI  and  food 
stamps. 

The  SSI  program,  which  Is  under  ju- 
risdiction of  the  Committee  on  Ways  and 
MeaiLs,  is  new  and  needs  to  be  reviewed 
in  light  of  practical  experience  imder 
the  law.  The  food  stamp  program,  under 
jurisdiction  of  the  Agriculture  Commit- 
tee, is  not  new,  but  it  is  large  and  grow- 
ing and  should  be  examined  in  light  of 
changing  needs  and  national  policies  on 
the  production  and  distribution  of  food. 

We  simply  must  find  the  time,  within 
the  year  of  grace  which  this  bill  pro- 
vides, to  confront  these  issues  squarely 
and  reach  permanent  solution  which  will 
be  both  practical  and  equitable.  Today, 
however,  we  have  no  choice,  and  I  urge 


my  colleagues  to  act  favorably  on  H.R. 
15124. 

Mr.  BROTZMAN.  Mr.  Speaker,  will 
the  gentleman  yield? 

Mr.  PETTIS.  Mr.  Speaker.  I  yield  to 
the  gentleman  from  Colorado. 

Mr.  BROTZMAN.  Mr.  Speaker,  I  sup- 
ported this  legislation  in  the  Ways  and 
Means  Committee  on  which  I  shall,  and 
I  rise  in  its  support  on  the  floor  today. 

This  legislator  helps  to  temporarily 
correct  an  inequity  relating  to  some  of 
our  senior  citizens,  particularly  the  blind 
and  disabled.  It  should  assist  them  in 
combating  inflation  which  militates 
against  their  nutritional  requirements. 

Additionally,  the  passage  of  this  bill 
win  give  Congress  the  time  it  needs  to 
develop  a  long-range  resolution  of  the 
issue  of  food  stamp  eligibility  that  is 
both  equitable  and  administratively 
feasible.  As  a  member  this  committee, 
I  will  continue  to  work  for  this  type  of 
solution. 

(Mr.  BROTZMAN  asked  and  was 
given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  BADILLO.  Mr.  Speaker,  I  want  to 
express  my  thanks  to  the  chairman  of 
the  Committee  on  Ways  and  Means  (Mr. 
Mills)  for  taking  the  initiative  to  correct 
a  technical  oversight  in  the  supplemental 
security  income  program  which  has 
caused  considerable  hardship  for  a  num- 
ber of  my  constituents. 

When  SSI  was  enacted.  Congress  in- 
tended to  hold  harmless  participants 
switching  from  State  welfare  to  the  Fed- 
eral program.  Unfortunately,  no  manda- 
tory supplementation  of  the  bonus  value 
of  food  stamps  was  stipulated  in  the  hold 
harmless  provisions.  Consequently,  in  the 
five  cashout  States,  including  New  York, 
the  benefits  of  some  recipients  were  re- 
duced by  the  amount  of  their  former  food 
stamps  bonus.  Without  Federal  interven- 
tion. New  York  State  could  only  correct 
this  inequity  by  imilaterally  raising  the 
benefit  levels  of  the  40,000  individuals 
thus  affected. 

Today's  action  in  the  House  corrects 
the  original  oversight.  The  bonus  value 
of  the  food  stamps  is  included  In  the 
mandatory  supplementation  payments 
and  will  go  a  long  way,  I  am  sure,  toward 
alleviating  the  plight  of  the  poorest  of 
the  poor  in  these  days  of  runaway 
inflation. 

Mr.  MIZELL.  Mr.  Speaker,  I  rise  in 
strong  support  of  legislation  which  will 
continue  to  allow  the  purchase  of  food 
stamps  by  supplemental  seciulty  income 
recipients. 

The  basic  premise  behind  the  original 
legislation  which  Initiated  the  food 
stamp  program  was  that  of  providing  a 
mechanism  for  those  without  any  means 
to  be  able  to  purchase  necessary  food. 

I  support  that  premise,  and  tills  legis- 
lation is  also  another  step  in  our  effort 
to  provide  our  elderly  uith  a  decent  and 
respectful  environment.  America's  el- 
derly are  one  of  our  most  precious  re- 
sources, and  it  is  the  duty  of  all  of  us  to 
see  that  their  retirement  years  are  ones, 
not  of  hardship,  but  of  enjoyment,  dig- 
nity and  respectabiUty. 

Mr.  WOLFF.  Mr.  Speaker,  I  rise  In 
support  of  H.R.  15124,  to  extend  food 
btamp  eligibility  for  SSI  recipients  and 
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to  amend  the  Inequity  that  has  arisen 
for  those  Individuals  who  were  trans- 
ferred from  public  assistance  to  SSI. 

As  my  colleagues  know,  the  creation  of 
the  supplementary  security  income  pro- 
gram was  intended  to  be  an  improvement 
over  States'  assistance  programs  for 
needy  blind,  aged,  and  handicapped.  Un- 
f ortimately,  however,  SSI  has  resulted  In 
severe  financial  hardship  for  thousands 
of  these  needy  individuals  In  several 
States.  Many  of  them  have  found  that 
they  are  actually  receiving  less  assist- 
ance under  the  new  program  than  they 
did  under  the  State's  assistance  program. 
One  of  the  major  problems  has  been  the 
loss  of  food  stamp  eligibility  for  SSI  re- 
cipients residing  in  the  so-called  cash- 
out  States.  Several  months  ago,  I  Intro- 
duced legislation  to  restore  food  stamp 
eligibility  to  all  SSI  receipients,  and  I 
am  pleased  to  report  that  several  mem- 
bers of  the  New  York  delegation  have 
joined  together  in  introducing  a  com- 
prehensive legislative  package  designed 
to  correct  the  most  glaring  of  the  in- 
equities in  SSI — such  as,  the  loss  of  food 
stamps,  the  lack  of  emergency  replace- 
ment for  lost,  stolen,  or  undelivered 
checks,  the  adverse  effect  which  social 
security  increases  have  on  SSI  payments, 
and  the  need  for  cost-of-living  increases. 

I  think  it  Is  important  to  Impress  upon 
all  of  my  colleagues  the  real  nature  of 
the  hardships  we  are  discussing.  In 
Nassau  or  Queens  County,  for  example, 
which  I  represent,  a  single  blind,  handi- 
capped, or  elderly  person  living  alone 
with  no  other  outside  income  receives  a 
maximiun  of  $206  a  month  in  SSI  pay- 
ments. In  either  Nassau  or  Queens,  it  is 
virtually  impossible  to  find  a  one- 
bedroom  apartment  for  less  than  $150  a 
month.  Pood,  as  we  all  know,  even  if  you 
are  living  on  the  bare  essentials,  runs 
anywhere  from  $80  to  $100  a  month. 
Thus,  we  are  already  up  to  about  $250  a 
month  In  food  and  rent  alone,  yet  this 
needy  individual  living  in  Nassau  or 
Queens  has  only  $206  a  month  to  make 
ends  meet. 

The  committee  amendment  we  are 
coiisidering  today,  to  restore  food  stamp 
benefits  to  thousands  of  needy  aged  and 
handicapped  individuals,  embodies  a  pro- 
posal originally  introduced  by  myself  and 
Congresswoman  Elizabeth  Holtzman. 
The  amendment  seeks  to  correct  a  basic 
inequity  that  surely  was  not  intended  by 
Congress. 

When  SSI  went  into  effect  last  Janu- 
ary, thousands  of  needy  blind,  aged,  and 
handicapped  in  the  five  "cash-out" 
States — New  York,  California,  Wisconsin. 
Massachusetts,  and  Nevada — who  were 
transferred  from  public  assistance  to 
SSI,  lost  their  eligibility  for  food  stamps 
by  virtue  of  the  transfer.  These  individ- 
uals, some  40,000  in  New  York  alone,  did 
not  receive  a  comparable  increase  in  SSI 
payments  to  compensate  for  the  loss  of 
food  stamps.  As  a  result,  the  majority  of 
these  people  are  actually  receiving  less 
assistance  under  the  new  program  than 
they  got  under  the  old.  This  la  in  spite 
of  the  fact  that  Congress  clearly  intended 
that  the  level  of  assistance  for  those 
who  were  "grandfathered"  into  the  new 
program  would  not  decrease. 

The  committee  amendment  would  re- 


quire the  five  "cash-out"  States  to  in- 
clude the  bonus  value  of  food  stamps 
in  payments  to  all  people  transferred  to 
SSI.  It  would  reaflftrm  congressional  In- 
tent that  people  who  were  transferred  to 
SSI  will  receive  the  same  level  of  benefits 
as  they  got  under  the  old  program. 

Mr.  Speaker,  this  amendment  repre- 
sents only  one  small  measure  of  relief 
needed  for  SSI  recipients.  It  Is  by  no 
means  the  final  solution  to  the  many  In- 
equities that  have  arisen  with  creation 
of  the  SSI  program,  in  particular  the  in- 
equities in  food  stamp  eligibility;  how- 
ever, it  does  show  that  we  are  moving 
forward  in  meeting  the  responsibility  we 
have  to  the  thousands  of  needy  aged, 
blind,  and  handicapped  who  depend  upon 
our  help.  I  iu"ge  my  colleagues  to  support 
H.R.  15124  and  the  committee  amend- 
ment, and  then  continue  to  work  with 
us  to  Insure  that  the  needy  blind,  elder- 
ly, and  handicapped  in  this  country  re- 
ceive the  assistance  they  need  to  live 
in  some  measure  of  dignity  and  com- 
fort. 

Mr.  OILMAN.  Mr.  Speaker,  I  rise  in 
support  of  H.R.  15124,  a  bill  I  am  co- 
sponsoring  and  which  provides  a  12- 
month  eligibility  extension  for  food 
stamps  for  those  individuals  who  are 
recipients  of  the  supplemental  security 
income  program. 

Mr.  Speaker,  the  manifold  problems  of 
the  newly  established  SSI  program  have 
been  a  plague  to  all  us  who  have  become 
aware  of  the  hardships  inflicted  by  the 
administrative  bungling  and  poor  plan- 
ning of  the  new  SSI  program. 

In  the  State  of  New  York,  where  needy 
individuals  were  receiving  fairly  ade- 
quate assistance  prior  to  the  imposition 
of  the  SSI  program,  many  of  our  elderly 
and  disabled  citizens  were  particularly 
hard  hit. 

One  of  the  most  glaring  Inadequacies 
of  the  SSI  program  was  the  substitution 
of  a  cash  program  in  place  of  food 
stamps  which  had  previously  been  given 
to  New  York's  needy.  TTie  ca^  allot- 
ments allowed  under  the  SSI  program 
were  not  equal  to  the  value  of  the  food 
stamps  and  were  placing  onerous  bur- 
dens on  our  disadvantaged,  most  of 
whom  rely  totally  on  this  small  allow- 
ance for  their  basic  needs.  Without  the 
added  assistance  of  food  stamps,  or  a 
cash  substitute  of  equal  value,  many  of 
the  recipients  who  had  looked  forward 
eagerly  to  the  new  program  found  that 
they  could  not  exist  on  the  allowances 
which  are  provided  by  the  SSI  program. 

I  am  extremely  pleased  that  the  New 
York  delegation  has  been  able  to  join  to- 
gether in  this  effort  to  close  the  legisla- 
tive loophole  which  is  affecting  thou- 
sands of  individuals.  I  urge  my  colleagues 
to  add  their  support  to  correcting  this  in- 
equity by  strongly  endorsing  H.R.  15124, 

GENERAL  LEAVE 

T^Ax'.  MILLS.  Mr.  Speaker,  I  ask  unan- 
imous consent  that  all  Members  may 
have  5  legislative  days  in  which  to  re- 
vise and  extend  their  remarks  on  the  bill, 
H.R.  15124. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Ar- 
kansas? 

There  was  no  objection. 


The  SPEAKER.  ITie  question  Is  on  the 
motion  offered  by  the  gentleman  from 
Arkansas  (Mr.  Mills)  that  the  House 
suspend  the  rules  and  pass  the  bill  H.R. 
15124,  as  amended. 

The  question  was  taken;  and  (two- 
thirds  having  voted  In  favor  thereof), 
the  rules  were  suspended  and  the  bill,  as 
amended,  was  passed. 

A  motion  to  reconsider  was  laid  on  the 
table. 
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third  reading,  read  the  third  time,  and 

passed. 

Mr.  LONG.  Mr,  President,  I  move  to 
reconsider  the  vote  by  which  the  bill  was 

passed. 

Mr.  MANSFIELD.  I  move  to  lay  that 
motion  on  the  table. 
The  motion  to  lay  on  the  table  was 

agreed  to. 


EXTENSION    OP    ELIGIBILITY  OP 
RECIPIENTS  POR  POOD  STAMPS 

Mr.  LONG.  Mr.  President,  there  is  at 
the  desk  H.R.  15124.  I  ask  unanimous 
consent  that  the  Chair  lay  that  bill  be- 
fore the  Sente,  and  I  ask  for  its  immedi- 
ate consideration. 

The  Chair  laid  before  the  Senate  a  bill 
(H.R.  15124)  to  amend  Public  Law  93- 
233  to  extend  for  an  additional  12 
months— until  July  1, 1975— the  eligibil- 
ity of  supplemental  security  income  re- 
cipients for  food  stamps,  which,  by  iman- 
imous  consent,  was  read  twice  by  title. 

Mr.  LONG.  Mr.  President,  late  last 
year  the  Senate  passed  a  provision  de- 
signed to  assure  that  recipients  of  sup- 
plemental security  Income — that  is, 
needy  aged,  blind  and  disabled  persons — 
would  continue  to  be  eligible  for  food 
stamps. 

The  Senate  amendment,  to  H.R.  3153, 
would  have  made  a  permanent  change  in 
the  law.  The  House  was  not  willing  to 
accept  the  Senate  amendment,  but  in- 
stead took  only  a  6-month  suspension  as 
an  amendment  to  another  bill. 

Unfortunately,  the  House  has  not  yet 
met  with  us  In  conference  on  H.R.  3153 
this  year.  I  am  hopeful  that  they  soon 
will,  because  there  are  important  Sen- 
ate amendments  to  that  bill  providing 
for  drug  coverage  under  medicare,  a  tax 
credit  for  low-income  working  families 
with  children — the  work  bonus — a  new 
and  needed  legislative  approach  to  social 
services  imder  the  Social  Security  Act, 
an  increase  In  the  social  security  earn- 
ings limit,  and  many  other  worthwhile 
provisions. 

Until  we  do  go  to  coiiference,  however, 
we  want  to  be  sure  that  aged,  blind,  and 
disabled  persons  do  not  lose  their  eligi- 
bility for  food  stamps.  H.R.  15124  would 
continue  their  eligibility  for  1  year, 
through  the  end  of  Jime  1975. 

When  the  Finance  Committee  held 
hearings  on  the  debt  limit  bill  last  week, 
I  asked  OMB  Director  Roy  Ash  what  the 
administration's  position  is  on  this  food 
stamp  bill.  He  later  assured  me  that  if 
the  House  bill  were  sent  on  to  the  Presi- 
dent, he  would  recommend  that  the 
President  sign  the  bill. 

Mr.  President,  I  know  of  no  opposition 
to  this  bill. 

I  would  hope  we  could  resolve  this  mat- 
ter immediately;  otherwise,  any  kind  of 
delay  might  mean  that  these  needy  peo- 
ple would  lose  their  food  stamps,  and  I 
do  not  think  anyone  would  want  that  to 
happen. 

The  PRESIDING  OFFICER.  The  bill 
Is  open  to  amendment.  If  there  be  no 
amendment  to  be  proposed,  the  question 
is  on  the  third  reading  of  the  blU. 

The  bin  (H.R.  15124)  was  ordered  to  a 
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IN  THE  SE^sTATE  OF  THE  UNITED  STATES 

June  19, 1974 
Received 

June  20, 1974 
Considered,  read  the  third  time,  and  passed 

AN  ACT 

To  amend  Public  Law  93-233  to  extend  for  an  additional  twelve 
months  (until  July  1,  1975)  the  eligibility  of  supplemental 
security  income  recipients  for  food  stamps. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That   (a)   section  8  (a)  (1)   of  PubHc  Law  93-233  is 

4  amended  by  strikuig  out  "6-month  period",  where  it  appears 

5  in  the  matter  preceding  the  colon  and  in  the  new  sentence 

6  added  by  such  section,  and  inserting  in  lieu  thereof  in  each 

7  instance  "18-month  period". 

8  (b)  Subsections  (a)  (2),  (b)  (1),  (b)  (2),  (b)  (3), 

9  and  (e)  of  section  8  of  such  public  law  are  each  amended 

II 
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1  by  striking  out  "6-month  period"  and  inserting  in  lieu 

2  thereof  "18-month  period". 

3  (c)  The  amendments  made  by  this  section  shall  be  ef- 

4  fective  as  of  July  1,  1974. 

5  Sec.  2.  (a)  Section   212  (a)  (3)  (B)  (i)    of  Public 

6  Law  93-66  is  amended  by  striking  out  "and"  after  "June 

7  1973,"  and  inserting  in  lieu  thereof  the  following:  "together 

8  with  the  bonus  value  of  food  stamps  for  January  1972,  as  de- 

9  fined  in  section  401  (b)  (3)  of  Public  Law  92-603,  if,  for 

10  such  month,  such  individual  resides  in  a  State  which  pro- 

11  vidcs  State  supplementary  payments  (T)  of  ihc  type  dc- 

12  scribed  m  section  1616(a)  of  the  Social  Security  Act,  and 

13  (II)  the  level  of  which  has  been  found  by  the  Secretary 

14  pursuant  to  section  8  of  Public  Law  93-233  to  have  been 

15  specifically  increased  so  as  to  include  the  bonus  value  of 
lt>  food  stamps,  and". 

17  (''')(^)  The  amendment  made  by  subsection  (a)  shall 

18  take  effect  on  January  1,  1974. 

19  (2)  The  Secretary  of  Health,  Education,  and  Welfare 

20  is  authorized  to  prescribe  regulations  for  the  adjustment  of 

21  an  indlviduars  monthly  supplemental  security  income  pay- 

22  mcnt  in  accordance  witli  any  increase  to  which  such  in- 

23  dividual  mny  be  entillcd  under  the  amendment  made  ])y 

24  subsection  (a)  of  this  section:  Provided,  That  such  adjust- 

25  ment  in  monthly  payment,  together  with  the  remittance 


3 

1  of  any  prior  unpaid  increments  to  which  such  individual 

2  may  be  entitled  under  such  amendment,  shall  be  made  no 

3  later  than  the  first  day  of  the  first  month  beginning  more 

4  than  sixty  days  after  the  date  of  the  enactment  of  this  Act. 

Passed  the  House  of  Representatives  June  18,  1974. 

Attest:  W.  PAT  JENNINGS, 

CUrk, 

Passed  the  Senate  June  20,  1974. 

Attest:  FEANCIS  R.  VALEO, 

Secretary. 


Public  Law  93-335 
93rd  Congress,  H.  R.  15124 
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an  act 


88  STAT.  291 


To  amend  Public  Law  93-233  to  extend  for  an  additional  twelve  months  (until 
July  1,  1975)  the  eligibility  of  supplemental  security  income  recipients  for  food 
stamps. 

Be  it  enacted  by  the  /Senate  and  House  of  Reprenentatires  of  the 
United  States  of  America  in  Congress  assembled^  That  (a)  section 
8(a)  (1)  of  Public  Law  93-233  is  amended  by  striking  out  "6-montli 
period'',  where  it  appears  in  the  matter  preceding  tlie  colon  and  in  the 
new  sentence  added  by  such  section,  and  inserting  in  lieu  thereof  in 
each  instance  "18-month  period". 

(b)  Subsections  (a)(2),  (b)(1),  (b)(2),  (b)(3),  and  (e)  of  section 
8  of  such  public  law  are  each  amended  by  striking  out  "6-nionth 
period"  and  inserting  in  lieu  thereof  "18-month  period". 

(c)  The  amendments  made  by  this  section  shall  be  effective  as  of 
July  1,1974. 

Sec.  2.  (a)  Section  212(a)  (3)  (B)  (i)  of  Public  Law  93-6«  is 
amended  by  striking  out  "and"  after  "June  1973,"  and  inserting  in 
lieu  thereof  the  following:  "together  with  the  bonus  value  of  food 
stamps  for  January  1972,  as  defined  in  section  401(b)(3)  of  Public 
Law  92-603,  if,  for  such  month,  such  individual  resides  in  a  State 
which  provides  State  supplementary  payments  (I)  of  the  type 
described  in  section  1616(a)  of  the  Social  Security  Act,  and  (II)  tlie 
level  of  which  has  been  found  by  the  Secretary  pursuant  to  section  8 
of  Public  Law  93-233  to  have  been  speciKcally  increased  so  as  to 
include  the  bonus  value  of  food  stamps,  and". 

(b)(1)  The  amendment  made  by  subsection  (a)  shall  take  effect 
on  January  1, 1971. 

(2)  The  Secretary  of  Health,  Education,  and  Welfare  is  authorized 
to  prescribe  regulations  for  the  adjustment  of  an  individual's  monthly 
supplemental  security  income  payment  in  accordance  with  any  increase 
to  which  such  individual  may  be  entitled  under  the  amendment  made 
by  subsection  (a)  of  this  section:  Provided.,  That  such  adjustment  in 
monthly  payment,  together  with  the  remittance  of  any  piior  unpaid 
increments  to  which  such  individual  may  be  entitled  under  such  amend- 
ment, shall  be  made  no  later  than  the  first  day  of  the  first  month 
beginning  more  than  sixty  days  after  the  date  of  the  enactment  of  this 
Act. 

Approved  July  8,  1974. 
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DUTY  EXEMPTIONS  FOR  CERTAIN 
FOREIGN  REPAIRS  TO  VESSELS 

Mr.  LONG.  Mr.  President,  I  ask  unani- 
mous consent  that  thie  Senate  proceed  to 
tlie  consideration  of  Calendar  No.  759, 
H.R.  8217. 

The  PRESIDING  OFFICER,  The  bill 
will  be  stated  by  title. 

Tlie  second  assistant  legislative  clerk 
read  as  follows: 

A  bill  (H.R.  8217)  to  exempt  from  duty 
certain  equipment  and  repairs  for  vessels 
operated  by  or  for  any  agency  of  the  United 
States  where  the  entries  were  made  In  con- 
nection with  vessels  arriving  before  January 
6,  1971. 

The  PRESIDING  OFFICER.  Is  there 
objection  to  the  present  consideration  of 
the  bill? 


June  27,  197 Jf 

There  being  no  objection,  the  Senate 
proceeded  to  consider  the  bill,  which  had 
been  reported  from  the  Committee  on 
Finance  with  an  amendment  on  page  2, 
after  line  5,  insert  a  new  section,  as  fol- 
lows: 

Sec.  3.  (a)  Section  37  of  the  Internal  Reve- 
nue Code  of  1954  (relating  to  retirement  in- 
come) Is  amen.ded  to  read  as  follows: 
"Sec.  37.  Retirement  Income. 

"(a)  General  Rules. — 

"  ( 1 )  Joint  eetdrns. — ^In  the  case  of  a  joint 
return — 

"(A)  If  either  spouse  has  attained  the  age 
of  65  before  the  close  of  the  taxable  year,  or 

"(B)  If  neither  spouse  has  attained  the 
age  of  65  before  the  close  of  the  taxable  year , 
but  one  or  both  spouses  have  public  retire- 
ment system  pension  Income  for  the  tax- 
able year, 

there  shall  be  allowed  as  a  credit  against  the 
tax  Imposed  by  this  chapter  for  the  taxable 
year  an  amount  equal  to  15  percent  of  the 
retirement  Income  (as  limited  by  subsection 
(b) )  received  by  the  husband  and  wife  dur- 
ing the  taxable  year. 

"(2)  Othee  retuens. — ^In  the  case  of  a  re- 
turn by  an  unmarried  individual  and  of  a 
separate  return  by  a  married  Individual — 

"(A)  If  the  individual  has  attained  the  age 
of  65  before  the  close  of  the  taxable  year,  or 

"(B)  if  the  individual  has  not  attained  the 
age  of  65  before  the  close  of  the  taxable  year 
but  has  public  retirement  system  pension 
Income  for  the  taxable  year, 
there  shall  be  allowed  as  a  credit  against  the 
tax  imposed  by  this  chapter  for  the  taxable 
year  an  amount  equal  to  15  percent  of  the 
retirement  Income  (as  limited  by  subsection 
(b) )  received  by  the  individual  during  the 
taxable  year. 

"(b)  LiMrrATioN  or  Retirement  Income.— 

"(1)  In  general. — The  amount  of  retire- 
ment income  which  may  be  taken  into  ac- 
count for  purposes  of  subsection  (a)  shall 
not  exceed  the  following  amounts  (reduced 
as  provided  in  paragraph  (2) ) : 

"(A)  $2,500,  in  the  case  of  an  unmarried 
Individual, 

"(B)  $2,500,  in  the  case  of  a  Joint  return 
where  only  one  spouse  is  an  eligible  individ- 
ual, 

"(C)  $3,750,  In  the  case  of  a  Joint  return 
where  both  spouses  are  eligible  individuals, 
or 

"(D)  $1,875,  in  the  case  of  a  separate  re- 
turn by  a  married  individual. 

"(2)  Reduction. — Except  as  provided  in 
paragraphs  (3)  and  (4),  the  reduction  under 
this  paragraph  In  the  case  of  any  individual 
is— 

"(A)  any  amount  received  by  such  individ- 
ual as  a  pensio''.  or  annuity — 

"(i)  under  title  II  of  the  Social  Security 
Act, 

"(11)  under  the  Railroad  Retirement  Act  of 
1935  or  1937,  or 

"(ill)  otherwise  excluded  from  gross  In- 
come, plus 

"(B)  in  the  case  of  any  Individual  who  has 
not  attained  age  72  before  the  close  of  the 
taxable  year — 

"(1)  except  as  provided  in  clause  (11),  one- 
half  the  amount  of  earned  income  received 
by  such  individual  in  the  taxablg  year  in  ex- 
cess of  $2,100  or 

"(11)  If  such  Individual  has  not  attained 
age  62  before  the  close  of  the  taxable  year, 
and  if  such  individual  (or  his  spouse  under 
age  62)  Is  an  eligible  Individual  as  definaS 
in  subsection  (d)(4)(B),  any  amount  of 
earned  income  in  excess  of  $1,200  received  by 
such  individual  In  the  taxable  year. 

"(3)  Special  rules  for  determining  the 
reduction  provided  in  paragraph  (2). — 

"(A)  Joint  returns. — In  the  case  of  a  Joint 
return,  the  reduction  under  paragraph  (2) 
shall  be  the  aggregate  of  the  amounts  re- 
sulting from  applying  paragraph  (2)  sepa- 
rately to  each  spouse. 
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"(B)  Separate  rettjrns  of  married  individ- 
UALs. — ^In  the  case  of  a  separate  return  of 

married  Individual,  paragraph  (2)  (B)  (1) 
shall  be  applied  by  substituting  '$1,050'  for 
'$2,100',  and  paragraph  (2)  (B)  (11)  shall  be 
applied  by  substituting  '$600'  for  '$1,200'. 

"(C)  No  REDUCTION  FOR  CERTAIN  AMOUNTS 
EXCLUDED  FROM  GROSS  INCOME.  NO  TCdUCtlOn 

Shall  be  made  under  paragraph  (2)  (A)  for 
any  amount  excluded  from  gross  income  un- 
der section  72  (relating  to  annuities),  101 
(relating  to  lite  insurance  proceeds) ,  104  (re- 
lating to  compensation  for  Injuries  or  sick- 
ness) ,  105  (relating  to  amounts  received  tm- 
der  accident  and  health  plans)-,  402  (relating 
to  taxability  of  beneficiary  of  employees' 
trust) ,  or  403  (relating  to  taxation  of  em- 
ployee annuities) . 

"(4)  Special  rule  for  certain  individuals 
receiving  public  retirement  system  pen- 
SION income. — ^In  the  case  of  a  Joint  retiirn 
where  one  spouse  is  an  eligible  individual  as 
defined  In  subsection  (d)  (4)  (A)  and  the 
other  spouse  Is  an  eligible  individual  as  de- 
fined in  subsection  (d)  (4)  (B),  there  shall  be 
an  additional  reduction  under  paragraph  (2) 
In  an  amovmt  equal  to  the  excess  (if  any) 
of  $1,250  over  the  amount  of  the  public  re- 
tirement system  pension  Income  of  the 
spouse  who  is  an  eligible  Individual  as  de- 
fined In  subsection  (d)  (4)  (B) . 

"(c)  Retirement  Income. — For  purposes  of 
this  section — 

"(1)  In  general. — Except  as  provided  In 
paragraph  (2),  the  term  "retirement  income' 
means  income  from — 

"(A)  pensions  and  annuities  (including 
public  retirement  system  pension  income  and 
Including,  In  the  case  of  an  Individual  who 
Is,  or  has  been,  an  employee  within  the  mean 
Ing  of  section  401(c)(1),  distributions  by  a 
trust  described  in  section  401(a)  which  is 
exempt  from  tax  under  section  50Ufi)), 

"(B)  Interest, 

"(C)  rents, 

"(D)  dividends,  and 

"(E)  bonds  described  in  section  405(b) 
(1)  which  are  received  under  a  qualified  bond 
purchase  plan  described  in  section  405(a)  or 
In  a  distribution  from  a  trust  described  in 
section  401(a)  which  is  e.xempt  from  tax  un- 
der section  501  (a) , 

to  the  extent  Included  In  gross  Income  with- 
out reference  to  this  section,  but  only  to  the 
extent  such  Income  does  not  represent  com- 
pensation for  personal  services  rendered  dur- 
ing the  taxable  year. 

"(2)  Certain  individuals  under  ace  6S. — 
In  the  case  of — 

"(A)  a  return  by  an  unmarried  individual 
who  has  not  attained  the  age  of  65  before 
the  close  of  the  taxable  year, 

"(B)  a  separate  return  by  a  married  in- 
dividual who  has  not  attained  the  age  of  65 
before  the  close  of  the  taxable  year,  and 

"(C)  a  Joint  return  If  neither  spouse  has 
attained  the  age  of  65  before  the  close  of  the 
taxable  yeaur, 

the  term  'retirement  income'  means  only 
public  retirement  system  pension  income, 
and  only  so  much  of  such  Income  received 
by  an  individual  during  the  taxable  year  as 
does  not  exceed  $2,500. 

"(d)  Others  Definitions  and  Special 
Rules. — For  purposes  of  this  section — 

"(1)  Public  retirement  system  pension 
income. — The  term  'public  retirement  system 
pension  income'  means  income  from  pensions 
and  annuities  under  a  public  retiremet  sys- 
tem for  personal  services  performed  by  the 
taxpayer  or  his  spouse,  to  the  exM!)H  included 
In  gross  Income  without  reference  to  this 
section,  but  only  to  the  extent  such  income 
does  not  represent  compensation  for  personal 
services  rendered  during  the  taxable  year.  For 
purposes  of  this  paraga-aph,  the  t€;  }n  -public 
retirement  system'  means  a  pension,  annuity, 
retirement,  or  similar  fund  or  svstem  estab- 
lished by  the  United  States."  a  State,  a 
possession  of  the  United  State.s.  any  political 


subdivision  of  any  of  the  foregoing,  or  the 
District  of  Columbia. 

"(2)  Earned  income. — The  term  'earned 
income'  has  the  mea«ilng  assigned  to  such 
term  In  section  911(b)  except  that  such 
term  does  not  Include  any  amount  received 
as  a  pension  or  annuity. 

"(3)  Community  property  laws  disre- 
garded.— The  determination  of  whether — 

"(A)  earned  Income,  or 

"(B)  Income  from  pensions  and  annuities 
for  personal  services  (including  public  retire- 
ment system  pension  Income  and  distribu- 
tions to  which  subsection  (c)(1)(A) 
applies) , 

Is  the  income  of  a  husband  or  wife  shall  be 
made  without  regard  to  community  property 
laws. 

"(4)  Eligible  individual. — The  term 
'eligible  Individual'  means  an  Individual 
who — 

"(A)  has  attained  the  age  of  65  before  the 
close  of  the  taxable  year,  or 

"(B)  has  not  attained  such  age  but  has 
public  retirement  system  pension  income 
for  the  taxable  year. 

"(5)  Marital  status. — Marital  status  shall 
be  determined  under  section  153. 

"(6)  Joint  return. — The  term  'Joint  re- 
turn' means  the  Joint  return  of  a  husband 
and  wife  made  under  section  6013. 

"(e)  Nonresident  Alien  Ineligible  roR 
Credit. — No  credit  shall  be  allowed  under 
this  section  to  any  nonresident  alien." 

(b)  Section  904  of  the  Internal  Revenue 
Code  of  1954  (relating  to  limitation  on  for- 
eign tax  credit)  is  amended  by  redesignat- 
ing subsection  (g)  as  subsection  (h),  and 
by  Inserting  after  subsection  (f)  the  fol- 
lowing new  subsection: 

"(g)  Coordination  With  Credit  for  Re- 
tirement Income. — In  the  case  of  an  Indi- 
vidual, for  purposes  of  subsection  (a)  the  tax 
against  which  the  credit  is  taken  Is  such  tax 
reduced  by  the  amount  of  the  credit  (M  any) 
for  the  taxable  year  allowable  under  section 
37  (relating  to  retirement  income) ." 

(c)  Section  6014(a)  of  such  Code  (relating 
to  tax  not  computed  by  taxpayer)  is  amended 
by  striking  out  the  last  sentence  thereof. 

(d)  Section  6014(b)  of  such  Code  Is 
amended — 

(1)  by  striking  out  paragraph  (4),  , 

(2)  by  redesignating  paragraph  (5)  as 
paragraph  (4),  and 

(3)  by  Inserting  "or"  at  the  end  of  para- 
graph (3). 

(e)  The  amendments  made  by  this  Act 
shall  apply  to  taxable  years  beginning  after 
December  31,  1973. 

Mr.  LONG.  Mr.  President,  the  House 
bill  would  exempt  from  duty  certain 
equipment  and  repairs  for  vessels  oper- 
ated by  or  for  any  agency  of  the  United 
States  where  the  entries  were  made  in 
conection  with  vessels  an'iving  before 
January  5, 1971. 

The  committee  amendment  would  not 
change  the  text  of  the  House  bill.  How- 
ever, the  committee  added  an  amend- 
ment liberalizing  and  simplifying  the 
retirement  income  credit  for  persons  re- 
ceiving armuity  of  other  retirement 
income. 

Under  present  law,  a  retirement  in- 
come credit  of  up  to  $1,524  multiplied  by 
15  percent — $229 — is  allowed  for  single 
persons  age  65  or  over  having  "retire- 
ment income" — that  is,  income  from 
pensions,  dividends,  Interest,  rents  or 
other  passive  income  sources.  However, 
this  credit  is  available  only  if  the  individ- 
ual had  10  prior  years  of  earned  income 
above  $600.  The  income  eligible  for  this 
credit  Is  reduced,  however,  by  social 
security,  railroad  retirement  or  other 


tax-exempt  pension  income.  It  is  also  re- 
duced by  50  percent  of  earnings  over  $1,- 
200  and  100  percent  of  earnings  over 
$1,700 — "This  earnings  limitation,  how- 
ever, does  not  apply  to  those  age  72  and 
over.  For  married  couples  a  credit  equal 
to  one  and  one-half  times  the  credit  re- 
ferred to  above  Is  generally  available 
imder  present  law.  However,  in  some 
cases  where  both  can  qualify  for  the 
credit  a  credit  of  up  to  twice  that  re- 
ferred to  above  is  available. 

In  addition,  under  present  law,  the  re- 
tirement Income  credit  determined  sub- 
stantially as  indicated  above  Is  available 
for  retirement  Income  received  from" 
govenunental  units  where  the  individual 
Is  under  age  65,  except  that  the  credit  Is 
reduced  on  a  dollar-for-dollar  basis  for 
earnings  above  $900 — between  age  62 
and  65  the  earnings  test  described  above 
applies. 

The  committee  has  adopted  a  substi- 
tute retirement  income  credit  which  Is 
both  more  liberal  and  also  will  be  easier 
to  compute  on  the  return  form.  This 
credit  for  a  single  person  will  be  based 
upon  $2,500  instead  of  $1,524.  It  will  not 
be  necessary  for  the  individual  Involved 
to  have  10  years  of  prior  earnings  of  $600 
or  more.  However,  as  under  present  law, 
the  $2,500  will  be  reduced  for  social  se- 
curity, railroad  retirement  and  other 
tax-exempt  pension  income.  Also,  as 
under  present  law,  it  will  be  reduced  for 
earned  income  above  a  specified  level — 
if  the  individual  is  under  age  72.  How- 
ever, the  amount  will  only  be  reduced  for 
50  percent  of  earnings  above  $2,100  in- 
stead of  50  percent  of  earnings  above 
$1,200  plus  100  percent  of  earnings  above 
$1,700. 

As  under  present  law,  the  amount  de- 
rived in  this  manner  is  multiplied  by  15 
percent  in  order  to  obtain  the  credit  (the 
new  figure  gives  a  maximum  credit  of 
$375). 

For  a  married  couple,  both  over  age  65, 
the  retirement  income  credit  is  to  be 
based  upon  $3,750  instead  of  the  $2,500 
applicable  to  a  single  person.  Otherwise 
the  credit  is  to  be  computed  in  the  same 
manner  Indicated  above  except  on  the 
basis  of  the  combined  experience  of  the 
husband  and  -wife. 

For  those  below  age  65  receiving  Gov- 
ernment pension  income  the  $2,500  also 
becomes  applicable  but,  as  under  present 
law,  only  with  respect  to  Government 
pension  income.  The  earnings  test  for 
these  persons  Is  raised  from  $900  to  $1,200 
if  under  age  62  but  for  those  above  that 
age,  the  $2,100  earnings  test  applies. 

The  revised  credit  is  to  apply  for  tax- 
able years  begiiming  after  December  31, 
1973. 

The  PRESIDING  OFFICER.  The  ques- 
tion is  on  agreeing  to  the  committee 
amendment. 

The  committee  amendment  was  agreed 
to. 

Mr.  LONG.  Mr.  President,  I  send  an 
amendment  to  the  desk. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  second  assistance  legislative  clerk 
proceeded  to  read  the  amendment. 

Mr.  LONG.  Mr.  President,  I  ask  unani- 
mous consent  that  further  reading  of 
the  amendment  be  dispensed  with. 


S 11806 


CONGRESSIONAL  RECORD  —  SEN  ATE 


June  27,  197i 


The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered;  and,  without 
objection,  the  amendment  will  be  printed 
in  the  Record. 

The  amendment  is  as  follows : 
On  page  10,  line  13,  strike  out  "act"  and 
insert  in  lieu  thereof  "section". 

At  the  end  of  the  bill,  add  the  following: 
Sec.  4.  Section  1631  of  the  Social  Security 
Act  is  amended  by  adding  the  following  at 
the  end  thereof : 

"REIMBURSEMENT  TO   STATES  PGR  INTERIM  AS- 
SISTANCE PAYMENTS 

"(gj(l)  Notwithstanding  subsection  (d) 
(1)  and  subsection  (b)  as  it  relates  to  the 
payment  of  less  than  the  correct  amount  of 
benefits,  the  Secretary  may,  upon  written 
authorization  by  an  individual,  withhold 
beneilts  due  with  respect  to  that  individual 
and  may  pay  to  a  Senate  (or  political  sub- 
division tliereof  as  may  be  agreed  to  by  the 
Secretary  and  the  State,  from  the  benefits 
witliheld  an  amount  sufficient  to  reimburse 
the  State  (or  political  subdivision  thereof) 
for  interim  assistance  furnished  on  behalf  of 
the  individual  by  the  State  (or  political  sub- 
division thereof). 

"(2)  For  purposes  of  this  subsection,  the 
term  benefits  means  supplemental  security 
income  benefits  xmder  this  title  and  any 
State  supplementary  payments  under  sec- 
tion 1616  or  \uider  section  212  of  Public  Law 
93-66  wliich  the  Secretary  makes  on  behalf 
of  a  State  (or  political  subdivision  thereof) 
that  the  Secretary  has  determined  to  be  due 
with  respect  to  the  individual  at  the  time 
tlie  Secretary  makes  the  first  payment  of 
benefis.  A  cash  advance  made  pursuant  to 
section  1631(a)(4)(A)  shall  not  be  con- 
sidered as  tlie  first  payment  of  benefits  for 
purposes  of  the  preceding  sentence. 

"(3)  For  piirposes  of  this  subsection,  the 
term  interim  assistance  means  assistance 
financed  from  State  or  local  funds  and  fur- 
nished for  meeting  basic  needs  during  the 
period,  beginning  with  the  month  in  which 
the  individual  filed  an  application  for  bene- 
fits (as  defined  in  paragraph  (2) ),  for  which 
he  was  eligible  for  such  benefits. 

"(4)  In  order  for  a  State  to  receive  reim- 
bursement under  the  provision  of  paragraph 
(1),  the  State  shall  have  in  effect  an  agree- 
ment with  the  Secretary  which  shall  pro- 
vide— 

"(1)  tliat  if  the  Secretary  makes  payment 
to  the  State  (or  subdivision  of  the  State 
as  provided  for  under  the  agreement)  in  re- 
imbtn-sement  for  interim  assistance  (as  de- 
fined in  paragraph  (3))  for  any  individual 
m  an  amount  greater  than  the  reimbursable 
amoiuit  authorized  by  paragraph  (1),  the 
State  (or  subdivision  of  the  State  as  pro- 
vided for  under  the  agreement)  shall  pay 
to  the  individual  the  balance  of  such  pay- 
ment In  excess  of  the  reimbursable  amount 
as  expeditiously  as  possible,  but  In  any 
event  within  ten  working  days  or  a  shorter 
period  specified  in  the  agreement;  and 

"(li)  such  other  rules  as  the  Secretary 
finds  necessary  to  achieve  efficient  and  effec- 
tive administration  of  this  provision  and  to 
carry  out  the  purposes  of  the  program  estab- 
lished by  this  title.  Including  protection  of 
liearlng  rlglits  for  any  Individual  aggrieved 
by  action  taken  by  the  State  (or  subdivision 
of  the  State  as  provided  for  under  the  agree- 
ment) pursuant  to  this  subsection. 

"(5)  The  provisions  of  subsection  (c)  shall 
not  be  applicable  to  any  disagreement  con- 
cerning payment  by  the  Secretary  to  a  State 
pursuant  to  the  preceding  provisions  of  this 
Hub.sertlon  nor  the  amount  retained  by  the 
St.ite  for  subdivision  of  the  State  as  pro- 
vided for  under  an  agreement  under  para- 
graph (4)  ) . 

"(6)  Tlie  provisions  of  this  subsection 
shall  enplre  on  June  30,  1975.  At  least  sixty 
days  prior  to  such  expiration  date,  the  Seci«- 
tary  rthull  submll  U)  Congress  a  report  assess- 


ing the  effects  of  actions  taken  pursuant  to 
this  subsection,  including  the  adequate  of 
interim  assistance  provided  and  the  efficiency 
and  effectiveness  of  administration  of  such 
provisions.  Such  report  may  Include  such 
recommendations  as  the  Secreatry  deems 
appropriate.". 

Sec.  5.  The  last  sentence  of  section  203(e) 
(2)  of  the  Federal-State  Extended  Unem- 
ployment Compensation  Act  of  1970  (as 
added  by  section  20  of  Public  Law  93-233 
and  amended  by  section  2  of  Public  Law  93- 
256  and  by  H.B.  14833.  93d  Congress)  is  fur- 
ther amended  by  striking  out  "August  1, 
1974"  and  inserting  in  lieu  thereof  "July  1, 
1975". 

Sec.  6.  Section  204(b)  of  the  Emergency 
Unemployment  Compensation  Act  of  1971  Is 
amended  by  striking  out  "903(b)  (3)  "  and  in- 
serting in  lieu  thereof  "905(d)". 

Sec.  7.  (a)  Section  1611  of  the  Social  Se- 
curity Act  (as  enacted  by  section  301  of  Pub- 
lic Law  92-603  and  a-s  in  effect  on  July  1, 
1974)  is  amended — 

(1)  in  subsection  (a)(1)(A),  by  insert- 
ing "(or  if  greater,  the  amount  determi-ied 
under  section  1617)"  immediately  after 
"$1,752"; 

(2)  in  subsection  (a)  (2)  (A),  by  insert- 
ing "(or.  if  greater,  the  amount  determined 
under  .section  1617)"  immediately  after 
"$2,628"; 

(3)  in  subsection  (b)(1),  by  Inserting 
"(or,  if  greater,  the  amount  determined  un- 
\nider  section  1617)"  immediately  after 
"$1.7.52";  and 

(4)  in  subsection  (b)(2),  by  inserting 
"(or.  if  greater,  the  amount  determined  un- 
der section  1617)"  Immediately  after 
"$2,628". 

(b)  Part  A  of  title  XVI  of  the  Social  Secu- 
rity Act  (as  enacted  by  section  301  of  Public 
Law  92-603)  is  amended  by  adding  at  the 
end  thereof  the  following  new  section: 

"COST-OF-LIVING   ADJUSTMENTS  IN  BENEFITS 

"Sec.  1617.  (a)  Whenever  the  Secretary, 
pursuant  to  section  215(i)  makes  a  determi- 
nation that  a  base  quarter  in  a  calendar  year 
is  also  a  cost-of-living  computation  quarter, 
he  shall  determine  and  publish  in  the  Fed- 
eral Register  (together  with,  and  at  the  same 
time,  as  the  material  required  by  section 
215{i)  (2)  (D)  to  be  published  therein  by  rea- 
son of  such  determination)  the  supplemen- 
tal security  benefit  rate  (as  determined  under 
subsection  (b)  )  which  shall  be  effective  for 
the  period  beginning  with  the  month  follow- 
ing tlie  first  month  that  the  increase  (if  any) 
in  benefits  payable  under  title  II  becomes  ef- 
fective under  section  215(i)  by  reason  of  such 
determination  by  the  Secretary. 

"(b)(1)  As  used  in  this  section,  the  term 
'supplemental  security  benefit  rate'  means 
whichever  of  the  following  is  the  greater  

"(A)  the  dollar  amounts  (namely,  $1,752 
and  $2,628,  referred  to  in  sections  1611(a) 
(1)(A),  leiKa)  (2)  (A),  1611(b)(1),  and 
1611 (bl (2) ) ,  or 

"(Bi  the  dollar  amoiuus  (referred  to  in 
such  sections  which  were  in  effect  Immedi- 
ately prior  to  the  most  recent  increase  under 
thLs  section, 

"(2)  The  supplemental  security  benefit 
rate  which  shall  be  effective  by  reason  of  an 
Increase  brought  about  by  the  application  of 
subsection  (a)  shall  be  such  rate,  as  in  ef- 
fect immediately  prior  to  such  increase,  plus 
a  per  centum  thereof  equal  to  the  per  cen- 
tum of  increase  in  benefits  payable  under 
title  II  brought  about  pursuant  to  section 
215(1) .". 

(c)  Section  211(a)(1)(A)  of  Public  Law 
93-66  (as  In  effect  on  July  1,  1974)  is  amended 
by  striking  "$876"  and  inserting  In  lieu 
thereof  "an  amount  equal  to  50  per  centum 
of  the  amount  specified  In  section  1611(a) 
(1)  (A)". 

(d)  Title  XVI  of  the  Social  Security  Act 
is  further  amended  by  adding  Immediately 
after  section  1617  (aa  added  by  subsection 
(b))  the  following  new  section: 


"OPERATION   OF   STATE  SUPPLEMENTATION 
PROGRAMS 

"Sec.  1618.  (a)  In  order  for  any  State 
(other  than  the  Commonwealth  of  Puerto 
Rico,  Guam,  or  the  Virgin  Islands)  which  has 
at  any  time  after  December  1973  had  in  ef- 
fect a  program  of  supplementation  payments 
described  in  section  1616(a)  to  be  eligible  for 
payments  pursuant  to  title  XIX,  with  respect 
to  expenditures  for  any  calendar  quarter 
which  begins — 

"  ( 1 )  after  June  30,  1975,  or,  if  later, 
"(2)  after  the  calendar  quarter  in  which 
supplementation  payments  are  first  made  un- 
der such  program,  such  State  must  have  in 
effect  an  agreement  with  the  Secretary 
whereby  the  State  will — 

"(3)  continue  to  operate  such  program, 
"(4)  maintain,  under  such  program,  a  level 
of  benefits  which  (prior  to  application  of 
the  provisions  of  paragraph  (5) )  is  not  lower 
than  the  level  of  benefits  under  the  program 
for  the  first  month  that  the  program  was  in 
effect,  or  (if  later)  January  1974,  and 

"(5)  in  determining  eligibility  for  the 
amount  of  payment  to  which  any  applicant 
or  recipient  is  entitled  under  the  program 
disregard  an  amount  of  the  income,  includ- 
ing income  in  the  form  of  benefits  payable 
under  section  1611,  of  such  applicant  or  re- 
cipient eqiial  to  the  amount,  if  any,  by 
wliich — 

"(A)  the  aggregate  amount  of  the  in- 
creases which  have  occurred  in  the  level  of 
supplemental  security  benefits  payable  under 
this  title  as  a  result  of  cost-of-living  adjust- 
ments under  section  1617  (as  determined  un- 
der regulations  of  the  Secretary)  since  the 
first  month  with  respect  to  which  payments 
were  made  under  the  State  program  of  sup- 
plementation, exceeds 

"(B)  the  aggregate  amount  of  the  increases 
over  the  level  specified  in  paragraph  (4) 
which  liave  occurred  in  the  level  of  benefits 
under  such  State  program. 

"(b)  The  Secretary,  in  determining  for 
purposes  of  subsection  (a)  the  level  of  bene- 
fits provided  under  a  State  supplementation 
program  and  the  aggregate  amount  of  any 
increases  in  such  level,  shall  (after  review- 
ing the  program  as  it  affects  the  various 
classes  and  categories  of  iseneflciarles  covered 
thereunder)  consider  the  program  as  It  af- 
fects the  vast  majority  of  beneficiaries;  and 
the  Secretary  shall  not  determine  that  a 
State  lias  failed  to  meet  the  requirements 
imposed  by  paragraph  (4)  or  (5)  of  such 
subsection  solely  because  its  supplementation 
program  does  not  meet,  in  one  or  more  re- 
spects or  in  the  case  of  one  or  more  classes 
or  categories  of  beneficiaries,  such  require- 
ments, if  the  Secretary  finds  that  the  level 
of  benefits  provided  under  such  program  to 
the  beneficiaries  thereunder,  when  such 
beneficiaries  are  viewed  as  a  single  group,  is 
not  significantly  lower  than  the  level  which 
would  obtain  if  such  requirements  were  fully 
met  in  every  respect  and  in  the  case  of  each 
and  every  class  or  category  of  beneficiaries.", 

(e)  Section  212(a)  (3)  (C)  (i)  of  Public 
Law  93-66  Is  amended  by  inserting  "(except 
that,  there  shall  not  b<>  counted  so  much  of 
any  such  benefit  for  any  month  as  Is  attrib- 
utable to  any  Increase  made  In  the  level  of 
supplemental  security  income  benefits  pur- 
suant to  section  1617  of  such  Act)"  immedi- 
ately after  "Social  Security  Act". 

(f)  The  limitation  imposed  by  section  401 
(a)  of  tlie  Social  Secm-ity  Amendments  of 
1972  on  the  amount  payable  to  the  Seciu-lty 
of  Health,  Education,  and  Welfare  by  a  State 
pursuant  to  its  agreement  or  agreements 
under  section  1616  of  the  Social  Security  Act 
shall  be  applied  without  regard  to  paragraph 
(2)  of  such  section  in  the  case  of  an  amount 
equal  to  one-half  of  so  much  of  the  ex- 
penditures under  the  agreement  or  agree- 
ments as  are  necessary  In  order  to  enable  the 
State  to  meet  the  requirements  imposed  by 
section  1618  of  the  Social  Security  Act  or  to 
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meet  the  requirement  imposed  by  the  amend- 
ment made  by  subsection  (e)  of  this  section. 

Sec.  8.  Section  249B  of  the  Social  Security 
Amendments  of  1972  is  amended  by  striking 
out  "June  30,  1974"  and  inserting  '  June  30, 
1977"  in  lieu  thereof. 

Sec.  9.  (a)  Section  15(c)  (2)  of  Public  Law 
93-233  is  amended  by  striking  out  "December 
1,  1974"  and  inserting  in  lieu  thereof  "March 
1,  1975"  and  by  striking  out  "July  1,  1975" 
and  inserting  in  lieu  thereof  "March  1.  1976". 

(b)  Section  15(c)(5)  of  Public  Law  93- 
233  Is  amended  by  striking  out  "March  1. 
1975"  and  Inserting  in  lieu  thereof  "June  1, 
1975"  and  by  striking  out  "October  1,  1975" 
and  inserting  in  lieu  thereof  "June  1,  1976". 

(c)  Section  15(d)  of  Public  Law  93-233  Is 
amended  by  striking  out  "January  1,  1975, 
except  that  if  the  Secretary  of  Health.  Edu- 
cation, and  Welfare  determines  that  addi- 
tional time  is  required  to  prepare  the  report 
required  by  subsection  (c),  he  may,  by  regu- 
lation, extend  the  applicability  of  the  pro- 
visions of  subsection  (a)  to  cost  accounting 
periods  beginning  after  June  30,  1975"  and 
inserting  in  lieu  thereof  "July  1,  1976  '. 

Sec.  10.  (a)  Section  1902(a)  (14)  of  the 
Social  Security  Act  is  amended  to  read  as 
follows: 

"(14)  effective  January  1.  1973,  provide 
that— 

"(A)  in  the  case  of  Individuals  receiv- 
ing aid  or  assistance  under  a  State  plan  ap- 
proved under  title  I,  X,  XIV,  or  XVI,  or  part 
A  of  title  rV,  or  who  meet  the  Income  and 
resources  requirements  of  the  one  of  such 
Stflite  plans  which  is  appropriate — 

"(i)  no  enrollment  fee,  premium,  or  simi- 
lar charge,  and  no  deduction,  cost  sharing, 
or  similar  charge  with  respect  to  the  care  and 
services  listed  in  clauses  (1)  through  (5)  and 
(7)  of  section  1905(a) ,  will  be  imposed  under 
the  plan,  and 

"(ii)  any  deduction,  cost  sharing,  or  simi- 
lar charge  Imposed  under  the  plan  with  re- 
spect to  other  care  and  services  will  be  nom- 
inal In  amount  (as  determined  h\  accordance 
with  standards  approved  by  the  Secretary 
and  included  In  the  plaia),  ajid 

"(B)  with  respect  to  individuals  who  axe 
not  receiving  aid  or  assistance  luider  any 
such  State  plan  and  who  do  not  meet  the 
Income  and  resources  requirements  of  the 
one  of  such  State  plans  which  is  appropri- 
ate or  who,  after  December  31,  1973,  are  in- 
cluded under  the  State  plan  for  medical  as- 
sistance ptu-suant  to  section  1902  (a)  (10)  (B) 
approved  under  title  XIX — 

"(1)  there  may  be  Imposed  an  enrollment 
fee,  premium,  or  similar  charge  which  (as 
determined  in  accordance  with  standards 
prescribed  by  the  Secretary)  Is  related  to  the 
individual's  Income,  and 

"(11)  any  deductible,  cost-sharing,  or  simi- 
lar charge  Imposed  under  the  plan  wiU  be 
nominal;". 

(b)  The  amendment  made  by  subsection 
(a)  shall  be  effective  January  1,  1973  (or 
earlier  If  the  State  plan  so  provided) . 

Sec.  11.  (a)  The  staff  of  the  Joint  Com- 
mittee on  Internal  Revenue  Taxation  shall 
conduct  a  comprehensive  study  and  investi- 
gation of  the  operation  and  effect  of  the  Re- 
negotiation Act  of  1951,  as  amended,  with  a 
view  to  determining  whether  such  Act  should 
be  extended  beyond  December  31.  1975,  and, 
if  so,  how  the  administration  of  such  Act 
can  be  Improved.  The  Joint  Committee  staff 
shall  specifically  consider  whether  exemption 
criteria  and  the  statvitory  factors  for  deter- 
mining excessive  profits  should  be  changed 
to  make  the  Act  fairer  and  more  effective  and 
more  objective.  The  Joint  Committee  staff 
shall  also  consider  whether  the  Renegotia- 
tion Board  should  be  restructured. 

(b)  In  conducting  such  study  and  investi- 
gation the  staff  of  the  Joint  Committee  on 
Internal  Revenue  Taxation  shall  consult  with 
the  staffs  of  the  Renegotiation  Board,  the 
General  Accounting  Office,  the  Cost  Account- 
ing Standards  Board,  and  the  Jo:)n  Eco- 
nomic Committee. 


(c)  The  staff  of  the  Joint  Committee  on 
Internal  Revenue  Taxation  shall  submit  the 
results  of  its  study  and  investigation  to  the 
Committee  on  Ways  and  Means  of  the  House 
of  Representatives  and  to  the  Committee  on 
Finance  of  the  Senate  on  or  before  May  31. 
1975,  together  with  such  recommendations 
as  it  deems  appropriate. 

Sec.  12.  (a)  Section  211(a)  of  the  Social 
Security  Act  is  amended  by  adding  at  the 
end  thereof  the  following  new  paragraph : 

"An  agreement  between  an  owner  or  ten- 
ant of  land  and  another  person  undpr  which 
such  other  person  is  to  manage  and  super- 
vise the  production  of  agricultiual  or  horti- 
cultural commodities  on  such  land  shall  not 
be  considered  to  be  an  arrangement  (de- 
scribed in  paragraph  (1)  (A)  of  the  first  sen- 
tence of  this  subsection)  which  provides  for 
material  participation  by  the  owner  or  ten- 
ant in  production  or  management,  if  tuider 
svich  agreement  it  is  the  responsibility  and 
duty  of  such  other  person,  as  the  agent  of 
such  owner  or  tenant,  to  manage  and  suf>er- 
vise  such  production  (Including  the  selection 
of  the  tenants  or  other  personnel  whose  serv- 
ices will  be  utilized  in  such  production)  with- 
out personal  participation  therein  by  such 
owner  or  tenant,  and  if,  in  fact,  there  Is  no ' 
personal  participation  by  such  owner  or  ten- 
ant in  such  prodvictlon  or  management.". 

(b)  Section  1402(a)  of  the  Internal  Reve- 
nue Code  of  1954  (relating  to  definition  of 
net  earnings  from  self -employment)  is 
amended  by  adding  at  the  end  thereof  the 
following  new  paragraph : 

"An  agreement  between  an  owner  or  tenant 
of  land  and  another  person  under  which 
such  other  person  is  to  manage  and  supervise 
the  production  of  agricultural  or  horticul- 
tural commodities  on  such  land  shall  not  be 
considered  to  be  an  arrangement  (described 
In  paragraph  (1)  (A)  of  the  first  sentence  of 
this  subsection)  which  provides  for  material 
participation  by  the  owner  or  tenant  in  pro- 
duction or  management,  if  under  such  ar- 
rangement it  Is  the  responsibility  and  duty 
of  such  other  person,  as  the  agent  of  such 
owner  or  tenant,  to  manage  and  supervise 
such  production  (including  the  selection  of 
the  tenants  or  other  personnel  whose  serv- 
ices will  be  utilized  in  such  production) 
without  personal  pyartlclpation  thereiii  by 
such  owner  or  tenant,  and  If.  in  fact,  there 
is  no  personal  participation  by  such  owner 
or  tenant  in  such  production  or  manage- 
ment.". 

(c)  The  amendments  made  by  this  section 
shall  apply  with  respect  to  taxable  years  be- 
ginning after  December  31,  1973. 

Sec.  13.  Section  102(c)(1)  of  the  Renego- 
tiation Act  of  1951  is  amended  by  striking 
out  "December  31,  1975"  and  inserting  in 
lieu  thereof  "June  30,  1975". 

Mr.  LONG.  Mr.  President,  I  ask  unan- 
imous consent  to  have  printed  in  the 
Record  a  summary  of  the  provisions  of 
the  amendment. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

Tliere  being  no  objection,  the  sum- 
marj'  was  ordered  to  be  printed  in  the 
Record,  as  follows: 

St'MM.^RY  OF  Provisions  of  Lono  .A.mkndment 
TO  H.R.  8217 
Reimbursement  to  States  for  Interim  SSI 
payments. — Provides  that,  upon  the  authori- 
zation of  an  applicant  for  Supplemental  Se- 
curity Income,  the  Social  Security  Admin- 
istration may  withhold  from  his  first  SSI 
check  and  pay  to  the  State  an  amount  suffi- 
cient to  reimburse  the  State  for  interim  pay- 
ments made  by  the  State  to  meet  the  indi- 
vidual's basic  needs  while  his  claim  for  Fed- 
eral SSI  benefits  was  being  processed.  The 
amendment  expires  June  30,  1975  with  the 
Secretary  of  Health,  Education  and  Welfare 
being  required  to  report  to  Congre.ss  by  that 
date  on  his  recommendations  concerninj.;  thi."^ 


provision.  (Taft  floor  amendment  to  H.R. 
14833). 

Extended  unemployment  benefits. — Ex- 
tends for  an  additional  12  months  the  pro- 
vision of  Public  Law  93-256  which  permits 
States  to  participate  in  the  extended  unem- 
ployment compensation  program  if  the  rate 
of  insured  unemployrhent  in  the  State  is  at 
least  4  percent,  without  regard  to  the  re- 
quirement of  permanent  law  that  the  in- 
sured unemployment  rate  must  also  have 
increased  by  20  percent  over  the  prior  2  years. 
The  existing  provision  expires  June  30,  1974. 
and  this  amendment  would  extend  it  through 
June  30,  1975.  (Ribicoff  floor  amendment  to 
H.R.  148333.) 

Repayment  of  general  fund  advance  for 
1971  Emergency  Unemployment  Compensa- 
tion Act  benefits. — Under  existing  law  ad- 
vances which  were  made  from  the  general 
fund  to  the  extended  unemployment  com- 
pensation account  in  order  to  pay  benefits 
duruig  the  first  six  months  of  1972  under  the 
Emergency  Unemployment  Compensation 
Act,  of  1971  are  to  be  repaid  to  the  general 
ix'.nd  by  withholding  from  any  distributions 
which  may  otherwise  become  payable  under 
the  Reed  Act  to  those  States  In  which  Emer- 
gency Unemployment  benefits  were  paid.  The 
amendment  wotild  provide  Instead  that  these 
advances  are  to  be  repaid  to  the  general  fund 
dnectly  from  the  extended  unemployment 
account  whenever  that  account  has  an  ade- 
quate balance  to  permit  such  repayment. 
(Ribicoff  floor  amendment  to  H.R.  14833). 

Atitomatic  cost-of-living  Increases  in  Fed- 
eral and  State  Supplemental  Sectirlty  In- 
come benefits. — Provides  that,  whenever 
Social  Security  benefits  are  increased 
tiirough  the  automatic  cost-of-living  in- 
crease provisions,  an  identical  percentage  in- 
crease "Will  take  place  in  the  level  of  income 
assured  to  aged,  blind,  and  disabled  per- 
sons under  the  Federal  SSI  program.  Also 
provides  that  States  may  not  offset  such  in- 
creases In  Federal  SSI  benefits  by  reducing 
the  amount  payable  under  State  supple- 
mental benefit  programs.  One-half  of  addi- 
tional State  costs  resulting  from  the  amend- 
ment would  be  counted  In  determining  the 
State's  savings  clause  protection  under  Pub- 
lic Law  92-603  which  assures  that  States  will 
not  have  to  Increase  expenditures  for  the 
aged,  blind,  and  disabled  over  1972  levels. 
(Mondale  floor  amendment  to  H.R.  14833) 

Funding  of  inspections  of  long-term  care 
;:istitutions. — Extends  until  June  30.  1977 
authority  for  100  percent  Federal  financing 
of  expenditures  for  training  and  compensa- 
tion of  inspectors  of  long-term  care  institu- 
tions under  Medicaid.  (Bennett  floor  amend- 
ment to  H.R.  14833) 

Supervisory  physicians  in  teaching  hospi- 
tals.— Extends  period  for  study  of  appropri- 
ate and  equitable  reimbursement  for  physi- 
cians' services  provided  in  teaching  hospitals 
until  March,  1976;  defers  until  July.  1976 
the  implementation  of  the  1972  amendment 
which  provided,  In  part,  that  charges  would 
be  paid  only  where  teacliing  hosiptal  pa- 
tient Is  private  patient.  (Bentsen  floor 
amendment  to  H.R.  14833) 

Medically  needy  premium. — Removes  Title 
XIX  requirement  that  States  must  Impose 
a  premium  or  enrollment  fee  on  the  medi- 
cally needy;  changes  provision  from  manda- 
tory to  optional.  (Curtis  floor  amendment  to 
KR.  14833) 

Renegotiation  Act  study. — Directs  the  staff 

the  Joint  Committee  on  Internal  Revenue 
TriNation  to  conduct  a  comprehensive  study 
ri:id  in\ estlgation  of  the  operation  and  ef- 
fect of  the  Renegotiation  Act.  with  the  re- 
sults of  the  study  and  recommendations 
;(-ported  to  the  Committee  on  Ways  and 
Meaij.?  and  the  Committee  on  Finance  by 
T>:a'  31.  1975.  (Modified  version  of  Proxmire 
f.i  <  i   amendment  to  H.R.  14833) 

1  rcMtment  of  certain  farm  rental  income, — 
r.'-i:>Mdes  thrt  an  individual  land  owner  who 
{-;  U  TS'  into  an  agTeement  with  a  person  to 
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manage  his  farm  shall  not  have  his  rental 
income  under  the  a'greement  counted  as  In- 
come for  Social  Security  purposes,  provided 
that  the  landowner  does  not  personally  par- 
ticipate in  the  management  or  production 
of  the  farmland.  (Curtis  floor  amendment  to 
H.R.  14833) 

12-month  extension  of  Renegotiation 
Act. — Extends  Renegotiation  Act  for  12 
months  (through  June  30,  1975),  rather 
than  for  18  months  (Through  December  31. 
1975)  as  in  H.R.  14833.  (Proxmlre  floor 
amendment  to  H.R.  14833) 

Mr.  LONG.  Mr.  President,  I  would  sim- 
ply say  that  these  are  the  same  amend- 
ments as  the  Senate  has  agreed  to  on 
the  renegotiation  bill.  The  puiT)Ose  of  my 
amendment  is  simply  to  gain  a  confer- 
ence on  these  matters,  which  was  not 
possible  on  the  renegotiation  bill  because 
time  ran  out. 

The  PRESIDING  OFFICER.  The  ques- 
tion is  on  agreeing  to  the  amendment. 

The  amendment  was  agreed  to. 

The  PRESIDING  OFFICER.  The  bill 
is  open  to  further  amendment. 

If  there  be  no  further  amendment  to 
be  proposed,  the  question  is  on  the  en- 
grossment of  the  amendments  and  the 
third  reading  of  the  bill. 

The  amendments  were  ordered  to  be 
engrossed  and  the  bill  to  be  read  a  third 
time. 

The  bill  was  read  the  third  time,  and 
passed. 

The  title  was  amended  so  as  to  read: 
"An  Act  to  exempt  from  duty  certain 
equipment  and  repairs  for  vessels  oper- 
ated by  or  for  any  agency  of  the  United 
States  where  the  entries  were  made  in 
connection  with  vessels  arriving  before 
Januai-y  5,  1971,  and  for  other  purposes." 

Mr.  LONG.  Mr.  President,  I  move  that 
the  vote  by  which  the  bill  was  passed  be 
reconsidered. 

Mr.  GRIFFIN.  I  move  to  lay  that  mo- 
tion on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  LONG.  Mr.  President,  I  ask  iman- 
imous  consent  that  the  Senate  insist  on 

its  amendments,  and  request  a  confer-  , 

ence  with  the  House  of  Representatives 

on  the  disagreeing  votes  thereon,  and 

that  the  Chair  be  authorized  to  appoint 

the  following  Senators  as  conferees  on 

behalf  of  the  Senate:  Messrs.  Long,  Tal- 

MADGE,  HARTKE,  RIBICOFF,  BENNETT,  CUR- 
TIS, and  Fannin. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered;  and  the  Chair 
appoints  those  Senators  as  conferees  on 
the  part  of  the  Senate. 
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APPOINTMENT  OF  CONFEREES  ON 
H.R.  8217,  EXEMPTION  OF  CERTAIN 
EQUIPMENT  AND  REPAIRS  DUTY 
FOR  U.S.  VESSELS 

Mr.  MILLS.  Mr.  Speaker,  I  ask  uiiani- 
moxis  consent  to  take  from  the  Speaker's 
table  the  bill  (H.R.  8217)  to  exempt 
from  -duty  certain  equipment  and  re- 
pairs for  vessels  operated  by  or  for  any 
agency  of  the  United  States  where  the 
entries  were  made  in  connection  with 
vessels  arriving  before  Januai*y  5,  1971. 
with  Senate  amendments  thereto,  dis- 
agree to  the  Senate  amendments,  and 
agree  to  the  conference  asked  by  the 
Senate. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Ar- 
kansas? The  Chair  hears  none,  and  ap- 
points the  following  conferees:  Messrs. 
Mills,  Ullman,  Btjrke  of  Massachusetts, 
ScHNEEBELi,  and  Collier. 
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3 

1-9 

Retirement  income  credit. — -Under  present  law, 
a  retirement  income  credit  of  up  to  $1,524  multi- 
plied b}^  15  percent  ($229)  is  allowed  for  single 
persons  age  65  or  over  having  retirement  income, 
if  the  individual  had  ten  prior  years  of  earned  in- 
come above  $600;  the  income  eligible  for  this 
credit  is  reduced  by  social  security,  railroad  re- 
tirement or  other  tax-exempt  pension  income.  It 
is  also  reduced  by  50  percent  of  earnings  over 
$1,200  and  100  percent  of  earnings  over  $1,700. 
(This  earnings  limitation  does  not  apply  to  those 
age  72  and  over.)  For  married  couples  a  credit 
equal  to  one  and  one-half  times  the  credit  referred 
to  above  is  generall}'^  available  under  present  law. 
In  addition,  under  present  law,  the  retirement 
income  credit  determined  substantially  as  indi- 
cated above  is  available  for  retirement  income 
received  from  governmental  units  where  the  indi- 
vidual is  under  age  65,  except  that  the  credit  is 
reduced  on  a  dollar-for-dollar  basis  for 'earnings 
above  $900  (between  age  62  and  65  the  earnings 
test  described  above  applies). 

Under  the  Senate  amendment,  the  credit  for  a 
single  person  would  be  based  upon  $2,500  instead 
of  $1,524,  with  no  requirement  that  the  individual 
have  had  10  years  of  prior  earnings  of  $600  or 
more.  As  under  present  law,  the  $2,500  would  be 
reduced  for  social  security,  railroad  retirement 

ATI n  nf.nPT  f.a Y-PYATTTnf,  TiPTi Qi mi  m rTim p     It,  "uttiii  1  n 

also  be  reduced  (if  the  individual  is  under  age  72) 
by  50  percent  of  earnings  above  $2,100  instead  of 
50  percent  of  earnings  above  $1,200  plus  100  per- 
cent of  earnings  above  $1,700".  The  amount  de- 
rived in  this  manner  would  be  multiplied  by  15 
percent  in  order  to  obtain  the  credit  (the  new 
figure  gives  a  maximum  credit  of  $375).  For  a 
married  couple,  both  over  age  65,  the  retirement 
income  credit  would  be  based  upon  $3,750  instead 
of  the  $2,500  applicable  to  a  single  person. 

(1) 
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1-9  For  those  below  age  65  receiving  government 
pension  income  the  $2,500  would  also  be  appli- 
cable but,  as  under  present  law,  only  with  respect 
to  government  pension  income.  The  earnings  test 
for  these  persons  would  be  raised  from  $900  to 
$1,200  for  persons  under  age  62  but  for  those 
above  that  age,  the  $2,100  earnings  test  applies. 

The  revised  credit  would  applj^  for  taxable 
years  beginning  after  December  .31,  1973. 
9-12  Reimbursement  to  States  for  interim  SSI  pay- 
ments.— Provides  that,  upon  the  authorization  of 
an  applicant  for  Supplemental  Securitj'^  Income, 
the  Social  Security  Administration  may  withhold 
from  his  first  SSI  check  and  pay  to  the  State  an 
amount  sufficient  to  reimburse  the  State  for 
interim  payments  made  by  the  State  to  meet  the 
individual's  basic  needs  while  his  claim  for  Fed- 
eral SSI  benefits  was  being  processed.  The  amend- 
ment expires  June  30,  1975  with  the  Secretary''  of 
Health,  Education,  and  Welfare  being  required  to 
report  to  Congress  at  least  60  days  prior  to  that 
date  on  his  recommendations  concerning  this  pro- 
vision. (Taft  floor  amendment  to  H.R.  14833 
adopted  by  voice  vote.) 
12  Extended  unemployment  benefits. — Extends  vintil 
June  30,  1975  the  provision  of  present  law  which 
permits  States  to  participate  in  the  extended 
unemployment  compensation  program  if  the  rate 
of  insured  unemployment  in  the  State  is  at  least  4 
percent,  without  regard  to  the  requirement  of 
permanent  law  that  the  insured  unemployment 
rate  must  also  have  increased  by  20  percent  over 
the  prior  2  j^ears.  (Ribicoff  floor  amendment  to 
H.R.  14833  adopted  hy  voice  vote.) 
12  Repayment  of  general  fund  advance  for  1971 
Emergency  Unemployment  Compensation  Act  bene- 
fits.— Under  existing  law  advances  which  were 
made  from  the  general  fund  to  the  extended  un- 
employment compensation  account  in  order  to 
pay  benefits  during  the  first  six  months  of  1972 
under  the  Emergency  Unemplovment  Compen- 
sation Act  of  1971  are  to  be  repaid  to  the  general 
fund  by  withholding  from  any  distributions  which 
may  otherwise  become  payable  under  the  Reed 
Act  to  those  States  in  which  Emergency  Unem- 
ployment benefits  were  paid.  The  amendment 
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12 


12-17 


17-18 


10 


18-20 


would  provide  instead  that  these  advances  are  to 
be  repaid  to  the  general  fund  directly  from  the 
extended  unemplojanent  account  whenever  that 
account  has  an  adequate  balance  to  permit  such 
repayment.  (Ribicoff  floor  amendment  to  H.R. 
14833  adopted  by  voice  vote.) 

Automatic  cost-of-living  increases  in  Federal  and 
State  Supplemental  Security  Income  benefits. — 
Provides  that,  whenever  Social  Security  benefits 
are  increased  through  the  automatic  cost-of-living 
increase  provisions,  an  identical  percentage  in- 
crease will  take  place  in  the  level  of  income  assured 
to  aged,  blind,  and  disabled  persons  under  the 
Federal  SSI  program.  Also  provides  that  States 
may  not  offset  such  increases  in  Federal  SSI 
benefits  hy  reducing  the  amount  payable  under 
State  supplemental  benefit  programs.  One-half  of 
additional  State  costs  resulting  from  the  amend- 
ment would  be  counted  in  determining  the  State's 
savings  clause  protection  under  Public  Law 
92-603  which  assures  that  States  will  not  have  to 
increase  expenditures  for  the  aged,  blind,  and 
disabled  over  1972  levels.  (Mondale  floor  amend- 
ment to  H.R.  14833  adopted  by  voice  vote.) 

Funding  of  inspections  of  long-term  care  institu- 
tions—extends until  June  30,  1977  authorit}^ 
for  100  percent  Federal  financing  of  expenditures 
for  training  and  compensation  of  inspectors  of 
long-term  care  institutions  under  Medicaid.  (Ben- 
nett floor  amendment  to  H.R.  14833  adopted  by 
voice  vote.) 

Supervisory  physicians  in  teaching  hospitals. — 
Extends  period  for  study  of  appropriate  and 
equitable  reimbursement  for  physicians'  services 
provided  in  teaching  hospitals  until  March,  1976; 
defers  until  July,  1976  the  implementation  of  the 
1972  amendment  which  provided,  in  part,  that 
charges  would  be  paid  only  where  teaching  hos- 
pital patient  is  private  patient.  (Bentsen  floor 
amendment  to  H.R.  14833  adopted  by  voice 
vote.) 

Medically  neexly  premium. — Removes  Title  XIX 
requirement  that  States  must  impose  a  premium 
or  enrollment  fee  on  the  medically  needy;  changes^ 
proxasion  from  mandatory  to  optional.  (Curtis 
floor  amendment  to  H.R.  14833  adopted  hy 
voice  vote.) 
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Renegotiation  Act  study. — Directs  the  staflF  of  the 
Joint  Committee  on  Internal  Revenue  Taxation 
to  conduct  a  comprehensive  study  and  investiga- 
tion of  the  operation  and  effect  or  the  Renegotia- 
tion Act,  with  the  results  of  the  study  and  recom- 
mendations reported  to  the  Committee  on  Ways 
and  Means  and  the  Committee  on  Finance  by 
Mav  31,  1975.  (Proxmire  floor  amendment  to 
H.R.  14833  adopted  by  voice  vote.) 

Treatment  of  certain  farm  rental  income. — 
Provides  that  an  individual  land  owner  who  enters 
into  an  agreement  Avith  a  person  to  manage  his 
farm  shall  not  have  his  rental  income  under 
the  agreement  counted  as  income  for  Social 
Security  purposes,  provided  that  the  landowner 
does  not  personally  participate  in  the  management 
or  productioii  of  the  farmland.  (Curtis  floor 
amendment  adopted  by  voice  vote.) 

12-month  extension  of  Renegotiation  Act. — 
Extends  Renegotiation  Act  for  12  months 
(through  June  30,  1975),  rather  than  for  18 
months  (through  December  31,  1975)  as  in  H.R. 
14833.  (Pro.xmire  floor  amendment  adopted  by 
voice  vote.) 
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EXEMPTION  FROM  DUTY ;  UNEMPLOYMENT  COMPENSATION  ;  RETIRE- 
MENT INCOME  CREDIT;  SSI  BENEFITS;  CERTAIN  OTHER  SOCIAL 
SECURITY  ACT  PROGRAMS;  RENEGOTIATION  ACT 


July  16,  1974. — Ordered  to  be  yriiited 


Mr.  Ullman,  from  tlie  coniniittee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  II.R.  8217] 

The  committee  of  conference  on  the  disai^reeing  votes  of  the  two 
Houses  on  the  siniendments  of  the  Senate  to  the  bill  (H.R.  8217)  to 
exempt  from  duty  certain  equipment  a]Kl  rei)airs  for  vessels  operated 
by  or  for  any  agency  of  the  United  States  wliere  the  entries  were  made 
in  connection  with  vessels  arriving  before  January  5, 1971,  having  met, 
after  full  and  f i"ee  conference,  have  been  unable  to  agree. 

W.  D.  Mills, 
Al  Ullman, 
James  A.  Burke, 
H.  T.  Schneebeli, 
H.  R.  Collier, 
MmiagcTS  on  the  Part  of  the  House. 
Russell  B.  Long, 
Herman  E.  Talmadge, 
Vance  Hartjce, 
Abraham  Ivtbicoff, 
Wallace  F.  Bennei-j-, 
Carl  T.  Curtis, 
Paul  Fannin, 
Mmutgen  on  the  Part  of  the  Senate. 
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Joint  Explanatory  Statement  of  the  Committee  of  Conference 

The  managers  on  the  part  of  the  House  and  tlie  Senate  at  the  con- 
ference on  the  disagreeing  votes  of  the  two  Houses  on  the  amendments 
of  the  Senate  to  the  bill  (H.R.  8217)  to  exempt  from  duty  certain 
equipment  and  repairs  for  vessels  operated  by  or  for  any  agency  of  the 
United  States  where  the  entries  wei'e  made  in  connection  with  vessels 
arriving  before  Januar}^  5,  1971,  report  that  the  conferees  have  been 
unable  to  agree. 

W.  D.  Mills, 
Al  Ullman, 
James  A.  Burke, 

H.  T.  SciINEEBELI, 

H.  R.  Collier, 
Managers  on  the  Part  of  the  Home. 
Russell  B.  Long, 
Herman  E.  Talmauge, 
Vance  Hartke, 
Abraham  Ribicoff, 
Wallace  F.  BENNiyrr, 
Carl  T.  Curtis, 
Paul  Fannin, 
Managers  on  the  Part  of  the  Senate. 
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EXEMPTION  FROM  DUTY;  UNEMPLOYMENT  COMPENSATION;  RETIRE- 
MENT INCOME  CREDIT;  SSI  BENEFITS;  CERTAIN  OTHER  SOCIAL 
SECURITY  ACT  PROGRAMS ;  RENEGOTIATION  ACT 


July  17, 1974. — Ordered  to  be  printed 


Mr.  Talmadge,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  H.R;  8217] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendments  of  the  Senate  to  the  bill  (H.R.  8217)  to 
exempt  from  duty  certain  equipment  and  repairs  for  vessels  operated 
by  or  for  any  agency  of  the  United  States  where  the  entries  were  made 
in  connection  with  vessels  arriving  before  January  5,  1971,  having 
met,  after  full  and  free  conference,  have  been  imable  to  agree. 

Russell  B.  Long, 
Herman  E.  Talmadge, 
Vance  Hartke, 
Abraham  RrBicoFF, 
Wallace  F.  Bennett, 
Carl  T.  Curtis, 
Paul  Fannin, 
Managers  on  the  Part  of  the  Senate. 
W.  D.  Mills, 
Al  Ullman, 
James  A.  Burke, 
H.  T.  Schneebeli, 
H.  R.  Collier, 
Mcmagera  on  the  Part  of  the  Home. 
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JOINT  EXPLANATORY  STATEMENT  OF  THE 
COMMITTEE  OF  CONFERENCE 

The  managers  on  the  part  of  the  House  and  the  Senate  at  the  con- 
ference on  the  disagreeing  votes  of  the  two  Houses  on  the  amendments 
of  the  Senate  to  the  bill  (H.R.  8217)  to  exempt  from  duty  certain 
equipment  and  repairs  for  vessels  operated  by  or  for  any  agency  of 
the  United  States  where  the  entries  were  made  in  connection  with 
vessels  arriving  before  January  5, 1971,  report  that  the  conferees  have 
been  unable  to  agree. 

Russell  B.  Long, 
Herman  E.  Talmadge, 
Vance  Hartke, 
Abraham  Ribicoff, 
Wallace  F.  Bennett, 
Carl  T.  Curtis, 
Paul  Fannin, 

Managers  on  the  Part  of  the  Senate. 
W.  D.  Mills, 
Al  Ullman, 
James  A.  Burke, 
H.  T.  Schneebeli, 
H.  R.  Collier, 

Managers  on  the  Part  of  the  Home. 
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CONFERENCE  REPORT  ON  H.R.  8217. 
EXEMPTION  FROM  DUTY  OP 
EQUIPMENT  AND  REPAIRS  FOR 
CERTAIN  VESSELS 

Mr.  MILLS.  Mr.  Speaker,  I  call  up  the 
conference  report  on  the  bill  (H.R.  8217) 
to  exempt  from  duty  certain  equipment 
and  repairs  for  vessels  operated  by  or  for 
any  agency  of  the  United  States,  and 
ask  unanimous  consent  that  the  state- 
ment of  the  managers  be  read  in  lieu  of 
the  report. 

The  Clerk  read  the  title  of  the  bill. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from 
Arkansas? 
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There  was  no  objection. 
The  Clerk  read  the  statement. 
(For  conference  report  and  statement, 
see  proceedings  of  the  House  of  July  16, 
1974.) 

Mr.  MILLS.  Mr.  Speaker,  in  view  of 
the  fact  that  the  text  of  the  Senate 
amendments  was  printed  in  the  Record 
last  week  and  Members  had  access  to  it 
at  that  time,  I  ask  unanimous  consent  to 
dispense  with  the  reading  of  the  amend- 
ment. 

The  SPEAKER.  Is  there  objection  to 
!  the  request  of  tlie  gentleman  from  Ar- 
j  kansas? 

I       There  was  no  objection. 

'  MOTION    OFFEREH)    BY     MR.  MILLS 

Mr.  MILLS.  Mr.  Speaker,  I  offer  a  mo- 
tion. 

The  Clerk  read  as  follows : 

Mr.  Mills  moves  that  the  House  recede 
from  Its  disagreement  to  the  Senate  amend- 
ment to  the  text  o'  the  bill,  H.R.  8217,  and 
concur  therein  with,  an  amendment,  as 
follows: 

In  lieu  of  the  matter  proposed  to  be  In- 
I     serted  by  the  Senate  amendment  to  the  text 
of  the  bill  (page  2,  after  line  6),  Insert  the 
following : 

Sec.  3.  The  last  sentence  of  section  203 
(e)  (2)  of  the  Federal-State  Extended  Un- 
employment Compensation  Act  of  1970  (as 
added  by  section  20  of  Public  Law  93-233 
and  amended  by  section  2  of  Public  Law  93- 
I     266  and  by  section  2  of  Public  Law  93-329)  Is 
!     amended  by  striking  out  "August  1,  1974" 
'     and  Inserting  in  lieu  thereof  "April  30,  1975". 
I        Sec.  4.  (a)  The  second  sentence  of  section 
204(b)    of   the   Emergency  Unemployment 
Compensation  Act  of  1971  is  amended  to  read 
as  follows:  "Amounts  appropriated  as  re- 
payable advances  and  paid  to  the  States 
■under  section  203  shall  be  repaid,  without 
Interest,  as  provided  In  section  905(d)  of 
the  Social  Security  Act." 

(b)  Section  903(b)  of  the  Social  Security 
Act  is  amended  by  striking  out  paragraph 
(3). 

Sec.  5.  Section  1631  of  the  Social  Security 
Act  Is  amended  by  adding  the  following  at 
the  end  thereof: 

"BEIMBURSEMENT  to  states  for  INT£31IM 

assistance  payments 
"(g)  (1)   Notwithstanding  subsection  (d) 
(1)  and  subsection  (b)  as  it  relates  to  the 
payment  of  less  than  the  correct  amount  of 
benefits,  the  Secretary  may,  upon  written 
authorization  by  an  individual,  withhold 
I     benefits  due  with  respect  to  that  individual 
I     and  may  pay  to  a  State  (or  a  political  sub- 
I     division  thereof  if  agreed  to  by  the  Sec- 
]     retary  and  the  State)  from  the  benefits  with- 
held an  amount  sufficient  to  reimburse  the 
State  (or  political  subdivision)  for  Interim 
assistance  furnished  on  behalf  of  the  indi- 
vidual by  the  State  (or  political  subdivision). 

"(2)  For  pui-poses  of  this  subsection,  the 
term  'benefits'  with  respect  to  any  individual 
means  supplemental  security  income  bene- 
fits under  this  title,  and  any  State  sup- 
plementary payments   under  section  1616 
or  under  section  212  of  Public  Law  93-66 
which  the  Secretary  makes  on  behalf  of  a 
I     State    (or    political    subdivision  thereof), 
I     that  the  Secretary  has  determined  to  be  due 
'     with  respect  to  the  individual  at  the  time  the 
Secretary  makes  the  first  payment  of  bene- 
fits. A  cash  advance  made  pursuant  to  sub- 
section (a)  (4)  (A)  shall  not  be  considered 
as  the  first  payment  of  benefits  for  purposes 
of  the  preceding  sentence. 

"(3)  For  purposes  of  this  subsection,  the 
term  'interim  assistance'  with  respect  to 
any  Individual  means  assistance  financed 
from  State  or  local  funds  and  furnished 
for  meeting  basic  needs  during  the  period. 


beginning  with  the  month  in  which  the 
Individual  filed  an  application  for  benefits 
(as  defined  In  paragraph  (2)),  for  which  he 
was  eligible  for  such  benefits. 

"(4)  In  order  for  a  State  to  receive  relm- 
bxirsement  under  the  provisions  of  paragraph 
( 1 ) ,  the  State  shall  be  in  effect  an  agreement 
with  the  Secretary's  which  shall  provide — 

"(A)  that  It  the  Secretary  makes  payment 
to  the  State  (or  a  political  subdivision  of  the 
State  as  provided  for  under  the  agreement) 
in  reimbursement  for  interim  assistance  (as 
defined  In  paragraph  (3) )  for  any  individual 
In  an  amount  greater  than  the  reimburse- 
ment amount  authorized  by  paragraph  (1). 
the  State  (or  political  subdivision)  shall  pay 
to  the  individual  the  balance  of  such  pay- 
ment In  excess  of  the  reimbursable  amount  as 
expeditiously  as  possible,  but  in  any  event 
within  ten  working  days  or  a  shorter  period 
specified  in  the  agreement;  and 

"(B)  that  the  State  will  comply  with  such 
other  rules  as  the  Secretary  finds  necessary  to 
achieve  efficient  and  effective  administration 
of  this  subsection  and  to  carry  out  the  pur- 
poses of  the  program  established  by  this 
title.  Including  protection  of  hearing  rights 
for  any  Individual  aggrieved  by  action  taken 
by  the  State  (or  political  subdivision),  pur- 
suant to  this  subsection. 

"(5)  The  provisions  of  subsection  (c) 
shall  not  be  applicable  to  any  disagreement 
concerning  payment  by  the  Secretary  to  a 
State  pursuant  to  the  preceding  provisions 
of  this  subsection  nor  the  amount  retained 
by  the  State  (or  political  subdivision). 

"(6)  The  provisions  of  this  subsection 
shall  expire  on  June  30,  1976.  At  least  sixty 
days  prior  to  such  expiration  date,  the 
Secretary  shall  submit  to  Congress  a  report 
assessing  the  effects  of  actions  taken  pur- 
suant to  this  subsection,  Including  the  ade- 
quacy of  Interim  assistance  provided  and 
the  efficiency  and  effectiveness  of  the  admin- 
istration of  such  provisions.  Such  report  may 
include  such  recommendations  as  the  Secre- 
tary deems  appropriate.". 

Sec.  6.  (a)  Section  1611  of  the  Social  Se- 
curity Act  is  amended — 

(1)  In  subsection  (a)(1)(A),  by  inserting 
"(or,  If  greater,  the  amount,  determined  un- 
der section  1617)  "  immediately  after  "$1,752"; 

(2)  In  subsection  (a)(2)(A),  by  inserting 
"(or,  if  greater,  the  amount  determined  un- 
der section  1617)"  Immediately  after  "$2,628"; 

(3)  In  subsection  (b)  (1),  by  Inserting  "(or. 
If  greater,  the  amount  determined  under  sec- 
tion 1617)"  Immediately  after  "$1,752";  and 

(4)  In  subsection  (b)  (2) ,  by  inserting  "(or. 
If  greater,  the  amount  determined  under  sec- 
tion 1617)"  Immediately  after  "$2,628". 

(b)  Part  A  of  title  XVI  of  such  Act  Is  fur- 
ther amended  by  adding  at  the  end  thereof 
the  following  new  section : 
"cost-of-livinc  adjustments  rN  benefits 

"Sec.  1617.  Whenever  benefit  amounts  un- 
der title  II  are  increased  by  any  percentage 
efi'ective  with  any  month  as  a  result  of  de- 
termination made  under  section  215(1),  each 
of  the  dollar  amounts  in  effect  for  such 
month  under  subsections  (a)(1)(A),  (a)(2) 
(A),  (b)  (1),  (b)  (2)  of  section  1611,  and  sub- 
section (a)(1)(A)  of  section  211  of  Public 
Law  93-66,  as  specified  in  such  subsections  or 
as  previously  Increased  under  this  section, 
shall  be  Increased  by  the  same  percentage 
(and  rounded,  when  not  a  multiple  of  $1.20, 
to  the  next  higher  multiple  of  $1.20),  effec- 
tive with  respect  to  benefits  for  months  after 
.such  month;  and  such  dollar  amounts  as  so 
Increased  shall  be  published  In  the  Federal 
Register  together  with,  and  at  the  same  time 
as,  the  material  required  by  section  215(1)  (2) 
(D)  to  be  published  therein  by  reason  of  such 
determination." 

Sec.  7.  (a)  Section  15(c)  (2)  of  Public  Law 
93  -233  is  amended  by  striking  out  "Decem- 
ber 1,  1974"  and  inserting  In  lieu  thereof 
"March  1,  1975",  and  by  striking  out  "July 
1,  1975"  and  Inserting  In  lieu  thereof  "March 
1.  1967". 


(b)  Section  15(c)  (6)  of  Public  Law  93-233 
is  amended  by  strlkmg  out  "March  1,  1976" 
and  Inserting  In  lieu  thereof  "June  1,  1975", 
and  by  striking  out  "October  1,  1976"  and  In- 
serting in  lieu  thereof  "June  1,  1976". 

(c)  Section  15(d)  of  Public  Law  93-233  is 
amended  by  striking  out  "January  1,  1975, 
except  that  if  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  determines  that  additional 
time  is  required  to  prepare  the  report  re- 
quired by  subsection  (c),  he  may,  by  regula- 
tion, extend  the  applicability  of  the  provi- 
sions of  subsection  (a)  to  cost  accounting 
periods  beginning  after  June  30,  1975"  and 
inserting  m  lieu  thereof  "July  1,  1976". 

Sec.  8.  Section  249B  of  the  Social  Security 
Amendments  of  1972  Is  amended  by  striking 
out  "June  30,  1974"  and  Inserting  in  lieu 
thereof  "June  30,  1977". 

Sec.  9.  (a)  Section  1902(a)  ( 14)  (B)  (1)  ol 
the  Social  Security  Act  (relatmg  to  certain 
cost-sharing  fees  required  to  be  paid  by  some 
individuals  under  medicaid)  is  amended  by 
striking  out  "shall"  and  inserting  in  lieu 
thereof  "may". 

(b)  The  amendment  made  by  subsection 
(a)  shall  be  effective  January  1,  1973. 

Sec.  10.  (a)  Section  211(a)(1)  of  the  So- 
cial Security  Act  is  amended  by  inserting 
after  "material  participation  by  the  owner 
or  tenant"  each  time  it  occurs  the  follow- 
ing: "(as  determined  without  regard  to  any 
activities  of  an  agent  of  such  owner  or 
tenant)". 

(b)  Section  1402(a)(1)  of  the  Internal 
Revenue  Code  of  1954  (relating  to  definition 
of  net  earnings  from  self -employment)  \a 
amended  by  Inserting  after  "material  par- 
ticipation by  the  owner  or  tenant"  each  time 
it  occurs  the  following:  "(as  determined 
without  regard  to  any  activities  of  an  agent 
of  such  owner  or  tenant)  ". 

(c)  The  amendments  made  by  this  sec- 
tion shaU  apply  with  respect  to  taxable  years 
beginning  after  December  31,  1973. 

Sec.  11.  (a)  The  staff  of  the  Joint  Com- 
mittee on  Internal  Revenue  Taxation  shall 
conduct  a  comprehensive  study  and  investi- 
gation of  the  operation  and  effect  of  the  Re- 
negotiation Act  of  1951,  as  amended,  witb 
a  view  to  determining  whether  such  Act 
should  be  extended  beyond  December  31, 
1975,  and,  if  so,  how  the  administration  ol 
such  Act  can  be  improved.  The  Joint  Com- 
mittee staff  shall  specifically  consider 
whether  exemption  criteria  and  the  statutory 
factors  for  determining  excessive  profits 
should  be  changed  to  make  the  Act  fairer 
and  more  effective  and  more  objective.  The 
Joint  Committee  staff  shall  also  consider 
whether  the  Renegotiation  Board  should  be 
restructured. 

(b)  In  conducting  such  study  and  investi- 
gation the  staff  of  the  Joint  Committee  on 
Internal  Revenue  Taxation  shall  consult 
with  the  staffs  of  the  Renegotiation  Board, 
the  General  Accounting  Office,  the  Cost  Ac- 
counting Standards  Board,  and  the  Joint 
Economic  Committee. 

(c)  The  staff  of  the  Joint  Committee  on 
Internal  Revenue  Taxation  shall  submit  the 
results  of  its  study  and  investigation  to  the 
Committee  on  Ways  and  Means  of  the  House 
of  Representatives  and  to  the  Committee  on 
Finance  of  the  Senate  on  or  before  Septem- 
ber 30,  1975,  together  with  such  recommen- 
dations as  it  deems  appropriate. 

Mr.  MILLS  (during  the  reading).  Mr. 
Speaker,  I  ask  unanimous  consent  to 
dispense  with  further  reading  of  the  mo- 
tion and  that  It  be  printed  in  the  Record. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Ar- 
kansas? 

There  was  no  objection. 

POINT  OF  ORDER 

Mr.  PICKLE.  Mr.  Speaker,  I  make  a 
point  of  order. 
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The  SPEAKER.  The  gentleman  will 
state  his  point  of  order. 

Mr.  PICKLE.  Mr.  Speaker,  I  make  a 
point  of  order  on  section  3  of  this  bill 
because  it  does  not  confonn  to  the  House 
germaneness  nile,  rule  28,  clause  5(b) 
(1). 

In  no  way  can  this  section  be  ger- 
mane to  the  House-passed  H.R.  8217. 

The  House  bill  dealt  with  exempting 
from  duty  certain  equipment  and  repairs 
for  vessels  operated  by  or  for  any  agency 
of  the  United  States  where  the  entries 
were  made  in  connection  with  vessels 
arriving  before  January  5,  1971. 

Section  3  deals  with  the  unemploy- 
ment compensation  program  as  it  re- 
lates to  extended  benefits.  This  has  noth- 
ing to  do  with  the  "repair  of  vessels." 

Mr.  Speaker,  I  feel  that  it  is  necessary 
to  take  time  to  explain  why  the  Senate 
unemployment  compensation  amend- 
ment is  nongermane  to  the  House- 
passed  tariff  bill. 

It  Is  nongermane  on  its  face,  and  I  ask 
that  my  point  of  order  be  sustained. 

The  SPEAKER.  Does  the  gentleman 
from  Arkansas  (Mr.  Mills)  desire  to  be 
heard  on  the  point  of  order? 

Mr.  MILLS.  Mr.  Speaker,  I  must  admit 
that  the  point  of  order  is  well  taken.  I 
cannot  resist  the  point  of  order. 

The  SPEAKER.  The  point  of  order  is 
sustained. 

MOTION  OFFERED  BY   MB.  PICKLE 

Mr.  PICKLE.  Mr.  Speaker,  I  offer  a 
motion. 

The  Clerk  read  as  follows: 

Mr.  Pickle  moves  that  the  House  reject 
section  3  of  the  proposed  amendment  to  the 
Senate  amendment  to  the  text  of  the  blU 
H.R.  8217. 

The  SPEAKER.  The  gentleman  from 
Texas  (Mr.  Pickle)  will  be  recognized 
for  20  minutes,  and  the  gentleman  from 
Arkansas  (Mr.  Mills)  will  be  recognized 
for  20  minutes. 

The  Chair  recognizes  the  gentleman 
from  Texas. 

(Mr.  PICKLE  asked  and  was  given 
permission  to  revise  and  extend  his  re- 
marks.) 

Mr.  PICKLE.  Mr.  Speaker,  I  am  ob- 
jecting to  this  section  of  the  bill  for  sev- 
eral reasons. 

On  its  face,  the  amendment  sounds 
good,  but  closer  examination  will  reveal 
why  it  is  wrong  for  the  House  to  ac- 
quiesce to  the  other  body,  which  has — 
once  again — come  in  at  the  last  minute 
to  suspend  or  waiver  the  provisions  of  the 
imemployment  compensation  laws. 

The  need  for  such  a  study  is  one 
reason  why  I  oppose  the  Senate  amend- 
ment. For  the  first  time  in  2  years  we 
are  having  an  open  and  full  debate  on 
what  the  Senate  is  doing  to  our  unem- 
ployment compensation  program. 

For  the  fifth  time  in  2  years  the  other 
body  is  tinkering  with  the  extended  bene- 
fits program.  For  the  fifth  time  in  2  years 
the  House  is  being  asked  to  go  along 
blindly  with  the  Senate.  We  are  asked 
to  do  so  despite  promises  from  the  Ways 
and  Means  Committee  that  a  permanent 
solution  is  forthcoming.  The  employers 
of  the  country  are  being  traded  off  again. 

Just  what  Is  it  that  we  are  being 
asked  to  do? 


The  extended  unemployment  benefits 
program  is  complicated.  Its  basic  goal 
is  one  with  which  no  one  quarrels.  The 
goal  is  that  when  a  State  has  abnormal 
imemployment  rates,  unemployment 
benefits  are  extended  beyond  the  normal 
period  for  payments.  In  the  unemploy- 
ment compensation  system,  the  time  for 
extended  benefits  period  Is  13  weeks.  The 
extended  benefits  are  financed  50  percent 
from  the  State  participating  and  50 
percent  from  a  Federal  trust  fund. 

Moneys  in  the  State  fund  and  Federal 
fund  come  from  taxes  on  employers.  To 
pay  the  Federal  fimd — the  FUTA — an 
extra  tax  is  placed  on  the  employers  all 
across  the  Nation. 

Under  permanent  law,  a  State  gets  to 
tap  the  Federal  fund  when  two  events 
occur.  First  the  imemployment  rate  has 
to  be  above  4  percent,  and  second,  the 
imemployment  rate  for  a  13-week  period 
has  to  be  120  percent  of  the  same  13-week 
period  of  the  previous  year. 

So,  imder  the  permanent  law,  when  the 
unemployment  rate  drops  below  4  per- 
cent, or  becomes  less  than  120  percent 
of  the  previous  year's  unemployment, 
the  State  can  no  longer  get  Federal 
funds  for  extended  benefits  payment. 

For  the  past  2  years,  the  Congress  has 
waived,  or  eliminated,  with  temporary 
measures  the  120-percent  trigger  mech- 
anisms. 

Today,  we  are  being  asked  to  waive  the 
120-percent  trigger  until  April  30,  1975. 
The  present  waiver  expii-es  July  31,  1974. 

The  waiver  of  the  120-percent  trigger 
was  done  originally  to  help  those  states 
with  chronic  high  unemployment. 

I  do  not  quarrel  with  this  original 
goal,  but  I  do  want  Congress  to  know 
that  taxes  on  employers  are  paying  for 
these  extra  benefits. 

Tlie  sum  of  it  is  that  the  House  is  being 
asked  time  after  time  to  put  more  taxes 
on  employers  in  various  states  without 
debate. 

This  is  one  reason  why  I  ask  the 
House  to  reject  the  Senate  amendment. 

The  main  reason  that  I  ask  the  House 
to  reject  the  Senate  amendment  is  the 
facts  of  the  situation. 

As  of  June  15,  10  States  wei'e  receiving 
extended  benefits  under  the  present 
waiver  of  the  120-percent  trigger.  Only 
three  of  these  states  had  unemployment 
rates  above  6  percent.  Three  had  unem- 
ployment rates  below  5  percent. 

When  the  program  was  originally 
established,  4  percent  unemployment  was 
the  goal. 

Now,  many  economists  feel  5  percent 
is  the  figure  to  shoot  for. 

So,  it  would  seem  that  an  abnormal 
unemplojrment  situation  does  not  exist 
for  7  States  now  draining  the  Federal 
fund  at  the  expense  of  employers  of  the 
other  states. 

The  House  should  put  a  stop  to  this 
practice,  and  establish  a  permanent  sys- 
tem to  help  those  states  with  miusually 
high  unemployment. 

Peiiiaps  a  better  solution  would  be  to 
move  to  a  simple  solution  whereby  ex- 
tended benefits  would  be  paid  when  the 
unemployment  rate  went  above  6  per- 
cent. 

Such  a  permaiient  system  would  bring 
four  States  and  Puerto  Rico  under  an 


extended  benefits  program.  Two  more 
States  were  so  close  to  6  percent  plus  as 
of  June  15,  that  they,  too,  would  prob-  ; 
ably  qualify  if  this  new  system  was  i' 
adopted 

The  rates  that  I  am  usnig  are  the 
insured  unemployment  rates.  Let  us  re-  * 
member,  the  uninsured  do  not  receive 
benefits  no  matter  what.  So  those  who  | 
ask  the  uninsured  rate  be  counted  in  are 
using  the  poor  in  a  devious  way.  |* 

If  we  want  to  help  the  uninsured  poor, 
a  system  for  them  should  be  considered.  : 
We  should  not  be  lulled  into  thinking  r 
we  are  assisting  the  uninsured,  who  are  ; 
generally  the  lowest  income  sector  of  the  ^ 
economy,  by  tinkering  with  the  insured 
unemployment  benefits  program.  {' 

In  conclusion,  Mr.  Speaker,  I  think  ' 
the  House  should  reject  the  Senate  non-  I, 
germane  amendment, 

Legislation  that  is  not  fair  to  all  the  [• 
States  should  not  be  passed  willy-nilly 
everytime  the  Senate  asks  for  it.  ^ 

The  facts  also  show  that  the  waiver  . 
of  the  120-percent  trigger  until  June  1, 
1975,  is  not  really  needed. 

I  ask  the  House  to  vote  against  the  ■ 
Senate  amendment,  and  to  ask  the  Con- 
gress to  come  up  with  a  permanent  solu-  J 
tlon  to  the  problem.  : 

Mr.  CLEVELAND.  Mr.  Speaker,  will  [ 
the  gentleman  yield?  h 

Mr.  PICKLE.  I  yield  to  the  gentleman  '  i 
from  New  Hampshire. 

Mr.    CLEVELAND.   Mr.   Speaker.  I 
thank  the  gentleman  for  yielding.  I  , 
v/ould  like  to  be  associated  with  the  re-  I 
marks  made  by  the  gentleman  from 
Texas  (Mr.  Pickle)  .  |J 

As  I  understand  the  situation,  besides  J 
the  fact  that  this  is  an  imgermane 
amendment,  and  it  certainly  appears  to  !; 
be  one  to  me,  it  does  not  seem  fair  that  Ij' 
this  extension  of  the  unemployment  ' 
compensation  law  should  be  enacted  as  i 
a  rider  put  on  by  the  Senate.  It  should  f 
be  a  bill  standing  on  its  own  feet — ^there  , 
should  be  hearings.  ! 

Mr.  PICKLE.  The  gentleman  from  I 
New  Hampshire  is  correct,  obviously  the  jj 
section  is  not  germane.  I  would  say  to  [j 
the  gentleman  that  this  has  happened  ' 
on  about  four  or  five  occasions.  The 
gentleman  from  Arkansas,  the  chair- 
man of  the  committee,  and  I  have  had  ' 
colloquies  on  this  matter  before.  I  know  i 
that  the  intent  is  to  try  to  correct  a  sit- 
uation that  is  obviously  and  blatantly 
unfair.  It  is  not  right  for  some  37  States 
to  pay  for  the  extended  benefits  of  10  i 
or  13  other  States.  This  is  what  is  hap-  ' 
pening  today,  and  it  has  happened  many 
times  in  the  last  2  or  3  years.  t 

Unless  we  handle  this  problem  correct-  } 
ly  it  can  go  on  and  on  by  virtue  of  the 
waiver  of  this  formula  of  the  trigger  here  f 
at  the  last  moment  as  the  Senate  has  I 
done  on  many  occasions  before. 

Mr.  CLEVELAND.  Mr.  Speaker,  I  want 
to  compliment  the  gentleman  from  \ 
Texas,  (Mr.  Pickle)  for  bringing  this  to  j 
the  attention  of  the  Members  of  the  | 
House.  I 

As  I  understand  it,  the  gentleman  from 
Texas  at  one  time  served  in  the  Texas  i 
employment  security  service,  and  as  such 
has  become  an  expert  iri  this  field.  I  do 
know  that  the  gentleman  has  a  national  \ 
reputation  in  this  field.  i 
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I  think  it  is  regrettable  that  we  ad- 
dress this  with  an  amendment  tacked  on 
by  the  Senate  on  a  biU  that  really  does 
not  deal  with  this  problem. 

Mr.  PICKLE.  I  certainly  do  not  claim 
to  be  any  sort  of  an  expert  in  this  field, 
but  I  was  part  of  the  Texas  State  pro- 
gram when  we  recommended  the  formula 
that  established  the  unemployment  ex- 
tended benefits  program. 

I  think  it  is  good  that  our  States  that 
have  abnormally  high  unemployment 
should  be  helped,  and  it  is  to  the  credit 
of  all  the  States,  that  they  have  come 
together  in  years  past  and  said,  "We  will 
join  and  help  you."  But  the  States  that 
said  they  wanted  to  help  did  not  say,  "We 
will  allow  a  few  States  to  continue  to  take 
advantage  of  the  program  by  waiving  the 
formula."  We  ought  to  have  a  change  in 
the  f  oiTOula  now. 

Mr.  SCHNEEBELI.  Mr.  Speaker,  will 
the  gentleman  yield? 

Mr.  PICKLE.  I  yield  to  the  gentleman 
from  Pennsylvania. 

Mr.  SCHNEEBELI.  I  thank  the  gen- 
tleman for  yielding. 

I  should  like  to  correct  the  record  in 
one  respect.  This  is  not  new  legislation. 
It  is  merely  an  extension  of  legislation 
that  has  been  on  the  books  for  some 
time. 

Mr.  CLEVELAND.  Mr.  Speaker,  will 
the  gentleman  yield? 

Mr.  PICKLE.  I  yield  to  the  gentleman 
from  New  Hampshire. 

Mi\  CLEVELAND.  I  appreciate  the 
gentleman  from  Pennsylvania  correcting 
me.  This  is  not  new  legislation,  but  when 
this  amendment  was  tacked  onto  this 
legislation,  at  that  time  there  were  no 
hearings  to  peimit  anyone  to  make  their 
points  in  regards  to  the  basic  legislation 
to  be  extended. 

Mr.  PICKLE.  The  gentleman  is  cor- 
rect. 

Mr.  CLEVELAND.  So  this  just  con- 
tinues the  situation  without  giving  us 
the  opportunit  yto  be  heard  as  to  whether 
or  not  the  formula  that  is  now  devised 
is  working  properly,  or  fairly  to  many 
States,  such  as  New  Hampshire. 

Mr.  PICKLE.  The  gentleman  is  cor- 
rect. May  I  make  one  other  ,  point,  and 
then  I  will  reserve  my  time. 

Mr.  MILLS.  Mr.  Speaker,  will  the  gen- 
tleman yield? 

Mr.  PICKLE.  I  yield  to  the  gentleman 
fi'om  Arkansas. 

Mr.  MILLS.  I  thank  the  gentleman 
for  yielding. 

There  have  been  hearings  by  the  Com- 
mittee on  Ways  and  Means  on  this  whole 
subject  matter.  Contrai-y  to  the  observa- 
tion of  the  gentleman  from  New  Hamp- 
shire, we  have  had  hearings  this  year. 

Mr.  PICKLE.  I  appreciate  and  I  would 
not  challenge  the  statement  in  a  strict 
sense  of  the  word,  but  the  gentleman 
knows,  and  the  Members  of  this  House 
know,  that  in  every  instance  we  have 
come  in  at  the  last  minute,  in  the  last 
2  or  3  years,  and  asked  that  the  formula 
be  waived. 

Let  me  recap  one  statement,  and  then 
I  will  reserve  my  time.  I  do  want  the 
chairman  of  the  committee  to  comment 
on  this  matter  because  the  Impression 


may  be  that  one  Is  trying  to  kill  the 
extended  unemployment  benefit  program. 

I  do  think  it  ought  not  to  be  abused. 
The  formula  needs  to  be  changed.  Either 
the  Members  of  the  House  must  get  to- 
gether and  recommend  a  formula,  or  the 
States  must  be  able  to  say,  "We  have 
come  to  some  agreement."  It  is  a  little 
difficult  for  the  States  in  the  program  to 
come  to  full  accord  for  the  simple  reason 
that  when  10  States  get  all  the  benefits 
and  40  other  States  pay  for  it  then  the 
States  that  get  the  free  benefits  are  nat- 
urally not  going  to  vote  to  do  away  with 
their  own  benefits.  But  we.  the  State  of- 
ficials, are  close  to  an  agreement  in 
conference. 

As  it  is  now,  when  we  waive  the  120- 
percent  formula,  then  all  that  has  to 
occur  is  for  the  employment  to  be  over 
4  percent.  That  means  that  at  least  23 
States  could  come  in  and  take  advantage 
of  any  seasonal  unemployment,  so  if 
we  do  not  do  something  about  it,  we  are 
going  to  have  a  situation  where  about 
one-half  of  the  States  will  be  drawing 
these  benefits,  and  one-half  or  more  will 
be  paying  for  them.  This  is  not  right,  and 
something  must  be  done. 

Mr.  Speaker,  I  reserve  the  balance  of 
my  time. 

Mr.  MILLS.  The  effect  of  the  motion 
made  by  the  gentleman  from  Texas,  for 
wliom  I  have  very  warm  affection  and 
great  respect,  would  be  to  strike  section 
3  of  the  amendment  that  I  proposed 
eax-lier.  It  would  be  an  attack  on  the 
basic  provisions  of  the  Extended  Unem- 
ployment Compensation  Act.  As  I  un- 
derstand the  gentleman  from  Texas,  his 
principal  objection  is  that  If  we  vote  to 
extend  the  authority  of  the  States  to 
waive  the  120  percent  requirement,  the 
employers  in  all  of  the  States  will  be  re- 
quired to  help  finance  a  portion  of  the 
extended  benefits  which  will  be  payable 
only  in  those  States  that  would  be  af- 
fected under  the  amendment.  This  ob- 
jection to  the  proposal  presently  under 
consideration  could  be  appUed  equally  to 
the  permanent  provisions  of  the  extended 
unemployment  compensation  legislation. 
This  is  an  issue  that  we  decided  several 
years  ago  when  the  House  voted  to  adopt 
the  basic  provisions  of  the  law  establish- 
ing the  unemployment  compensation 
program,  which  is  a  Federal-State  pro- 
gram financed  on  a  50-50  basis  from 
Federal  and  State  unemployment  tax 
receipts. 

I  think  there  was  a  general  agreement 
then  and  there  is  general  agreement 
now  that  the  basic  legislation,  except  for 
the  flaw  that  exists  on  the  State  trigger 
provisions,  is  good  and  sound  legislation. 

The  purpose  of  the  provision  to  extend 
the  temporary  waiver  authority  through 
April  30, 1975,  is  to  buy  time  in  order  that 
a  better  solution  to  the  State  trigger 
problem  can  be  achieved.  The  Depart- 
ment of  Labor  along  with  the  adminis- 
trators of  the  State  programs,  as  the 
gentleman  from  Texas  pointed  out,  is 
presently  engaged  in  a  study  which  will 
not  yield  any  result  immediately.  This 
study  should  provide — and  I  think  we 
should  wait  for  the  study — the  basis  for 
the  development  of  alternative  improve- 


ments in  the  State  trigger  provisions.  1 
contend  that  we  will  be  able  to  devise 
a  much  better  alternative  and  bring  it  up 
for  consideration  early  next  year. 

The  gentleman  from  Texas  apparently 
objects  to  the  timing  of  the  extension, 
which  is  of  course  as  I  said  until  April 
30,  1975.  With  all  that  we  have  facing 
us  in  the  Ways  and  Means  Committee 
and  with  all  that  we  have  facing  us  in 
the  House,  it  would  be  utterly  impossi- 
ble for  our  committee  prior  to  recom- 
mendations from  the  Department  of 
Labor  and  the  Conference  of  State  Ad- 
ministrators of  Unemplosmient  Com- 
pensation to  develop  a  program  that 
would  be  meaningful  and  that  would 
be  an  improvement  over  the  existing 
provisicms. 

I  do  not  quarrel  with  the  gentleman 
from  Texas  that  changes  are  required. 
It  is  merely  a  matter  of  time.  If  his  mo- 
tion prevails,  extended  unemployment 
compensation  comes  to  a  halt  in  a  num- 
ber of  States  at  the  end  of  this  week.  I 
do  not  think  the  gentleman  wants  that. 

1  do  not  think  the  House  wants  that  be- 
cause we  are  now  without  any  question 
of  a  doubt  at  the  edge  of  or  already  in  a 
degree  of  recession  in  our  economy. 

I  would  hope  that  the  House  would 
allow  our  committee  and  the  Department 
of  Labor  and  the  Conference  of  State 
Administrators  of  this  program  this 
much  time  to  work  out  a  proper  solu- 
tion. As  I  said  before  and  I  repeat,  the 
present  triggering  device  is  not  accepta- 
ble. We  know  it.  But  we  have  not  had 
time  to  get  advice  from  the  people  who 
know  the  subject  matter  as  to  what 
changes  should  be  made. 

Mr.  SCHNEEBELI.  Mr.  Speaker,  will 
the  gentleman  yield? 

Mr.  MILLS.  I  yield  to  the  gentleman 
from  Pennsylvania. 

Mr.  SCHNEEBELI.  Mr.  Speaker,  the 
conferees  on  this  side  agree  with  the  po- 
sition taken  by  the  conference  commit- 
tee in  acceptance  of  this  amendment.  We 
all  agree  constructive  changes  should  be 
considered  in  connection  with  our  unem- 
ployment compensation  laws.  As  the 
chairman  has  stated,  the  Department  of 
Labor  is  now  undertaking  an  intensive 
study,  and  we  hope  it  will  have  a  report 
before  us  soon.  The  committee  has  had 

2  days  of  hearings  on  this  subject.  We 
are  aware  of  the  problems,  but  time  lim- 
itations did  not  allow  us  to  get  into  the 
subject  early  enough  to  conduct  the 
thorough  review  which  is  necessary. 

Mr.  MILLS.  Would  the  gentleman 
agree  with  me  that  it  would  be  utterly 
impossible  for  us  to  conform  this  change 
and  clear  it  through  the  House  an  J  Sen- 
ate much  earlier  than  April  30? 

Mr.  SCHNEEBELI.  Yes.  At  the  pres- 
ent time  I  would  like  to  assure  the  House 
the  committee  is  working  very  diligently 
and  for  long  hours  on  a  comprehensive 
tax  refoiTO  bill.  We  hope  to  complete 
drafting  decisions  soon,  but  we  have 
other  pressing  business  to  attend  to,  and 
I  do  not  believe  we  have  the  time,  Mr. 
Speaker,  to  get  to  this  legislation  this 
year. 

Mr.  MILLS.  Would  the  gentleman  also 
agree  with  me  that  the  next  subject 
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matter  to  come  before  the  committee  is 
nationoJ  health  insurance? 

Mr.  SCHNEEBELI.  It  is  my  under- 
standing that  national  health  insurance 
legislation  will  be  considered  very  soon. 

Mr.  MILLS.  None  of  us  want  to  see 
the  program  expire,  including  the  gen- 
tleman from  Texas  (Mr.  Pickle),  who 
contends  that  we  should  do  something 
within  a  60-  or  90-day  period,  as  I  un- 
derstand it.  That  the  committee  cannot 
possibly  do.  It  is  just  a  matter  of  a  dif- 
ference in  the  time  involved.  If  the  House 
would  give  us  the  time  that  we  have 
asked  for  in  this  motion.  I  am  satisfied 
we  can  work  it  out. 

The  gentleman  refers  to  a  statement 
that  was  made  while  I  was  absent  last 
month  that  we  would  do  something  be- 
fore the  expiration  of  this  present  ex- 
tension. 

I  think  the  statement  was  made  sin- 
cerely by  the  gentleman  from  Oregon 
(Mr.  Ullman),  but  it  has  been  utterly 
impossible  for  us  to  carry  out  that  in- 
tention. 

Mr.  GROSS.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  MILLS.  I  yield  to  the  gentleman 
from  Iowa. 

Mr.  GROSS.  Let  me  ask  the  gentle- 
man, was  it  not  known  by  the  House 
committee  and  by  its  counterpart  in  the 
other  body  that  this  extension  would  be 
required  on  August  1  of  1974?  If  so,  how 
do  you  plead  to  the  fact  that  no  action 
was  taken  prior  to  this  time  and  the 
House  is  asked  to  resort  to  this  dishonor- 
able situation  created  by  the  other  body 
in  attaching  to  a  bill  in  the  House  a  total- 
ly nongermane  amendment. 

Mr.  MILLS.  There  is  no  question  about 
it  being  nongennane.  I  have  to  agree  to 
the  point  of  order  stated  by  the  gentle- 
man from  Texas.  That  is  why  we  brought 
it  back  in  disagreement. 

But  let  me  remind  my  friend,  the 
gentleman  from  Iowa,  that  the  gentle- 
man from  Texas  himself  has  said  he  does 
not  want  this  legislation  to  expire  this 
week.  He  wants  a  permanent  solution; 
but  the  Department  of  Labor  has  not 
come  up  with  its  recommendation  yet, 
neither  has  the  person  in  the  State  of 
Iowa  who  administers  it,  along  with  the 
people  in  other  States.  We  must  have  the 
benefit  of  their  advice  as  to  some  alterna- 
tive. I  do  not  know  what  the  alternative 
is. 

Mr.  GROSS.  But  the  unanswered  ques- 
tion is,  why  did  not  the  committee  bring 
to  the  floor  of  the  House  a  simple  exten- 
sion, rather  than  go  through,  I  say  again, 
this  dishonorable  act  on  the  part  of  the 
other  body? 

Mr.  MILLS.  It  is  not  a  dishonorable 
act. 

Mr.  GROSS.  All  right  

Mr.  MILLS.  If  the  gentleman  from 
Iowa  will  note,  it  was  in  executive  ses- 
sion. 

Mr.  GROSS.  I  wiU  retract  and  apolo- 
gize for  the  word  "dishonorbale,"  but 
I  do  say  it  is  highly  objectionable.  What 
we  are  asked  to  do  here  today  is  accept  a 
totally  ungennane  amendment,  .some- 
thing we  have  railed  against  for  years 
and  said  we  were  going  to  stop,  yet  for 
the  sake  of  expediency,  we  are  again 
asked  to  roll  over  and  play  dead. 


Mr.  MILLS.  Oh,  no. 

Mr.  GROSS.  Oh,  yes,  we  liave. 

Mr.  MILLS.  We  have  not  said  that  un- 
der the  rule.  We  have  said  if  the  Senate 
acts  on  a  matter  not  germane  under  the 
House  rule,  we  have  to  bring  it  back  so 
a  separate  vote  can  be  developed  if  Mem- 
bers desire  it.  That  is  what  we  have  done. 
As  far  as  I  am  concerned,  I  do  not  ob- 
ject to  what  v,"as  said  and  done  in  this 
instance,  because  this  is  a  most  impor- 
tant matter.  Tt  involves  several  States.  It 
may  well  involve  the  State  of  Iowa  before 
the  year  is  up.  It  could  well  involve  other 
States  before  the  year  is  up.  No  one 
knows  how  much  unemployment  we  will 
be  likely  to  experience  before  the  end  of 
this  year.  This  has  to  be  done  in  order  to 
protect  people  who  may  be  or  v/ho  are  al- 
ready unemployed. 

The  gentleman  from  Texas  does  not 
want  it  to  stop.  What  he  wants  us  to  do 
is  develop  an  alternative  to  the  triggering 
device  in  60  days.  The  gentleman  from 
Iowa  knows  the  schedule  of  the  House. 

It  is  just  a  question  of  time.  I  think 
the  gentleman  from  Texas  would  admit 
that  if  I  yield. 

Mr.  PIC7KLE.  Mr.  Speaker,  if  the  gen- 
tleman will  yield,  it  is  a  question  of  time, 
but  may  I  remind  the  chairman  and 
Members  of  the  House  that  we  extended 
this  progi-am  and  waived  it  last  fall. 
Now,  45  days  ago  we  extended  it  again 
with  the  understanding  by  the  gentle- 
man's conunittee  that  vv^e  would  take 
some  positive  action  by  today.  I  recog- 
nize I  have  come  in  on  July  31.  I  do  not 
control  the  biU  and  I  can  do  nothing 
more  than  express  myself  here  at  this 
hour. 

Ml'.  MILLS.  The  gentleman  from 
Texas  has  admitted  that  the  group  that 
admuiisters  these  programs  at  the  State 
level  have  not  yet  listed  what  the  alter- 
natives should  be.  Should  not  we  have 
the  advice  of  that  group  before  we  act? 

Mr.  PICKLE.  Yes;  I  think  we  should. 
They  have  not  given  a  formal  vote.  I 
think  at  this  point  it  is  good  to  point  out 
to  the  gentleman  a  poll  taken  of  all  the 
States  has  now  shown — I  talked  to  the 
chainnan  of  the  interstate  conference — 
that  27  States  would  prefer  a  simple 
change  in  the  6-percent  figure;  34  States 
would  rather  have  a  5 -percent  figure,  and 
do  away  entirely  with  the  120-percent 
fonnula,  but  at  least  the  majority  of  the 
States  by  official  report  to  the  chairman 
has  reached  a  general  agreement.  The 
interstate  conference  is  going  to  meet 
in  September  and  they  will  oflQcially  take 
a  position  on  this  subject  at  that  time. 

Mr.  MILLS.  Would  the  gentleman 
agree  that  a  majority  of  States  agree 
that  this  program  has  to  be  extended  and 
it  should  not  expire? 

Mr.  PICKLE.  I  believe  so,  and  I  agree 
that  unemployment  program  should  be 
extended,  yes. 

Mr.  MILLS.  So  the  difference  between 
the  gentleman  and  the  committee  is  only 
a  question  of  time? 

Mr.  PICKIjE.  a  question  of  time  and 
action,  Mr.  Chairman,  and  I  repeat  to 
the  gentleman  again  this  is  the  fifth  time 
in  2  years  that  this  program  has  been 
extended  and  we  have  seen  no  action  on 
the  program  yet.  If  we  do  not  take  action, 
Mr.  Chairman,  the  employers  of  the  vari- 


ous States  who  are  paying  the  program 
are  going  to  protest.  It  may  be  you  will 
want  to  take  that  out  of  the  general 
treasury.  I  think  as  long  as  the  States 
want  to  pay  for  it  themselves,  that  is 
what  ought  to  be  done. 

Mr.  MILLS.  Would  the  gentleman 
from  Texas  consider,  since  we  have  de- 
bated the  matter  and  since  it  is  only  a 
question  of  time — would  the  gentleman 
entertain  a  suggestion  from  me,  since 
he  has  made  his  point,  and  since  we  are 
all  in  agreement  that  something  has  to 
be  done  and  it  cannot  be  done  between 
now  and  midnight,  would  the  gentleman 
entertain  a  suggestion  that  he  withdraw 
his  motion? 

Mr.  PICKLE.  I  would  like  to  comment 
on  this  in  the  time  that  I  have  reserved, 
what  I  hope  we  can  do  basically  on  this. 

Mr.  Speaker,  I  would  like  an  expres- 
sion from  the  House  that  obviously  what 
is  being  done  is  not  fair,  and  we  ought 
to  take  action,  so  that  we  will  not  stop 
these  pa5Tnents  to  States  such  as  Mas- 
sachusetts and  New  Jersey,  both  of  which 
do  have  high  unemployment  rates  and 
do  qualify  and  should  be  given  help.  I 
would  like  to  see  a  60 -day  extension 
granted. 

When  the  conference  came  In,  the  gen- 
tleman will  remember  that  we  considered 
what  to  do  and  extended  the  program 
until  April  30.  We  changed  the  Senate 
recommendation  from  June  30  to  April 
30.  We  did  cut  off  3  months,  but  we 
really  extended  it  for  9  months,  and  that 
is  going  to  cost  the  employers  of  the 
United  States  nearly  a  half  billion  dol- 
lars— somewhere  between  $400  million 
and  $500  mUlion  in  the  next  9  months. 

I  propose,  if  the  House  knocks  this  sec- 
tion out  when  it  comes  time  for  adoption 
of  this  report  on  the  previous  question,  I 
would  ask  for  a  "no"  vote.  If  the  gentle- 
man wDl  agree  to  that  section  and  con- 
tinue it  for  60  days  and  give  us  time  to 
work  on  it. 

Mr.  MILLS.  This  seems  to  me  a  matter 
that  the  gentleman  and  I  can  resolve 
very  quickly.  The  gentleman  knows  the 
situation  we  face  in  the  Congress  and 
what  may  happen  or  what  may  not  hap- 
pen. I  have  advised  the  gentleman  of  the 
situation  in  the  Ways  and  Means  Com- 
mittee. He  is  willing  to  extend  it  for  60 
days.  I  am  really  suggesting  that  the 
committee  cannot  come  up  with  a  solu- 
tion until  we  get  the  advice  of  the  De- 
partment of  Labor,  and  the  people  who 
administer  the  program  on  the  State 
level.  There  is  no  assurance  whatsoever 
even  if  we  had  the  time  in  the  Congress 
that  they  could  report  back  to  us  in  60 
days. 

What  is  the  difference  between  60  days 
p,nd  time  enough  for  us  to  work  out  a 
proper  solution  to  the  problem. 

Mr.  PICKLE.  I  am  saying  to  the  gen- 
tleman that  it  will  be  something  like 
$300  million  for  employers  in  37  States. 

Mr.  MILLS.  I  know  that  whatever  we 
do  is  going  to  cost  the  employers.  It  is 
not  a  question  of  saving  the  employers. 
They  aie  going  to  have  to  pay  something 
anyway,  so  I  would  hope  that  the  gentle- 
man would  withdraw  his  motion. 

Mr.  BURKE  of  Massachusetts.  Mr. 
Speaker,  will  the  gentleman  yield? 
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Mr.  MILLS.  I  yield  to  the  gentleman 
from  Massachusetts. 

(Mr.  BURKE  of  Massachusetts  asked 
and  was  given  permission  to  revise  and 
extend  his  remarks.) 

Mr.  BURKE  of  Massachusetts.  Mr. 
Speaker,  the  distinguished  chairman  of 
the  House  Ways  and  Means  Committee, 
Wilbur  Mills,  will  offer  a  motion  today 
to  recede  from  disagreement  to  the  Sen- 
ate amendment  to  the  text  of  H.R.  8217 
and  concur  with  the  Senate  amendment 
as  agreed  to  in  conference.  I  urge  strong 
support  for  this  position  and  hope  the 
House  will  concur. 

I  have  a  particular  Interest  In  one 
amendment  which  may  be  the  subject  of 
some  controversy  today,  and  I  mention 
it  now  to  ask  this  Chamber's  support  for 
an  amendment  to  extend  until  April  30, 
1975,  the  provision  of  the  present  law 
which  pennits  States  to  participate  in 
the  extended  unemployment  compensa- 
tion program  if  the  rate  of  insured  un- 
employment is  4  percent — without  re- 
gard to  other  requirements  of  permanent 
law. 

Mr.  Speaker,  as  a  member  of  the  House 
Ways  and  Means  Committee,  I  have  re- 
peatedly stressed  that  a  more  workable 
progi'am  of  long-term  unemployment 
compensation  be  devised  by  this  Con- 
gress. Oiu'  experience  with  the  present 
triggering  mechanism  for  the  extended 
program  has  unquestionably  shown  that 
it  is  unrealistic,  unworkable,  and  totally 
ineffective  as  an  index  of  compensation 
requirements.  It  is  Incumbent  upon  the 
Congi-ess  to  adopt  an  entirely  different 
approach  in  benefit  planning,  one  that  is 
based  not  only  on  the  number  of  people 
unemployed,  but  also  on  the  amount  of 
unemployment  the  individual  is  experi- 
encing. 

Pour  times,  Mr.  Speaker,  during  the 
last  2  years.  Congress  has  on  a  tempo- 
rary basis  waived  the  requirement  that 
in  order  to  "trigger"  on  to  the  extended- 
benefits  program  a  State's  insui-ed  im- 
employment  rate  must  not  only  equal  or 
exceed  4  percent,  but  must  also  be  20 
percent  higher  than  that  for  the  same 
month  of  the  preceedlng  2  years.  I  think 
it  is  abundantly  clear  that  the  trigger 
mechanism  does  not  take  into  account 
the  steady,  but  veiy  high  imeniployment 
situations  faced  by  many  States,  such  as 
my  State  of  Massachusetts. 

These  suspensions,  however,  indicate  a 
realization  on  the  part  of  Congress  that 
these  States  and  the  individuals  in  these 
States,  are  desperately  in  need  of  the 
extra  13  weeks  of  Federal-State-shared 
benefits.  Workers  who  exhaust  their  26 
weeks  of  State  benefits  in  Ma^achusetts 
and  in  23  other  States  wDl  have  no  re- 
course except  welfare  unless  we  take  af- 
firmative action  to  suspend  this  trigger 
mechanism  again  today. 

Mr.  Speaker,  I  do  not  like  this  ap- 
proach. No  one  in  this  Chamber  likes  this 
approach.  It  is  a  piecemeal  and  stopgap 
approach  at  best.  It  is  an  attempt  to  get 
around  a  provision  in  the  permanent  law 
which  if  allowed  to  operate  would  deny 
benefits  where  they  are  needed  most. 
Perhaps  criticism  of  what  we  are  doing 
today  is  entirely  justified,  but  in  the  ab- 
.sence  of  reform  legislation,  I  frankly  see 
no  alternative.  An  overhaul  of  our  Fed- 


eral unemployment  compensation  pro- 
gram is  long  overdue.  The  Ways  and 
Means  Committee  began  examining  al- 
ternative approaches  earlier  this  year.  I 
thought  that  we  were  finally  on  the  right 
track  then  and  I  applauded  the  commit- 
tee's willingness  to  finally  sit  down  and 
review  a  program  that  has  perplexed  and 
discouraged  those  of  us  fx'om  high  un- 
employment States.  I  offered  legislation 
at  that  time  which  I  feel  would  form  the 
nucleus  of  a  sound  and  workable  system 
of  extended  benefits  and  end  once  and 
for  all  the  awkward  and  unworkable  trig- 
ger mechanism.  In  the  press  for  tax  re- 
form legislation  from  all  sides,  the  com- 
mittee was  forced  to  suspend  work  on 
unemployment  compensation  legislation, 
and,  in  the  absence  of  this  legislation 
today  we  are  again  faced  with  the  dilem- 
ma of  what  to  do  with  a  program  which, 
if  allowed  to  operate  would  deny  bene- 
fits where  they  are  most  needed. 

What  we  are  asking  for  today  is  a  9- 
month  suspension  of  the  trigger-mecha- 
nisms. The  distinguished  chairman  of 
our  committee  has  promised  that  during 
that  time  legislation  will  be  considered 
by  our  committee  to  resolve  this  Issue. 

I  plead  with  you  today  to  accede  to  this 
request.  I  cannot  see  how  we  can  act 
otherwise  without  showing  callous  Indif- 
ference to  the  welfare  of  the  long-term 
unemployed  in  this  Nation. 

Mr.  PATTEN.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  MILLS.  I  yield  to  the  gentleman 
from  New  Jersey. 

Mr.  PATTEN.  Mr.  Speaker,  New  Jer- 
sey needs  the  action  that  the  Committee 
on  Ways  and  Means  has  taken,  and  I 
wish  that  my  good  friend  from  the  88th 
Congi'ess  would  withdraw  his  motion. 

I  am  opposed  to  his  motion,  and  I 
support  tlie  conference  report  of  the 
Committee  on  Ways  and  Means. 

The  SPEAKER.  The  gentleman  from 
Texas  has  7  minutes  remaining. 

Mr.  PICKLE.  Mr.  Speaker,  recently  we 
had  a  debt  ceiling  bill  before  this  body. 
To  it  we  attached  another  extension  and 
waiver  of  the  extended  benefit  program, 
with  the  understanding  of  the  com- 
mittee that  they  would  come  back  and 
make  a  formula  recommendation  before 
today. 

No  action  was  taken,  and  we  are  faced 
now  on  the  vei-y  last  day  of  the  extension 
program  with  the  waiver  fonnula. 

I  know  that  the  Committee  on  Ways 
and  Means  is  very  busy  and  has  had 
some  heavy  problems  before  it.  There- 
fore, I  do  not  say  that  the  gentleman  is 
immindful  of  the  problem,  but  I  must  say 
that  this  is  the  fifth  time  in  2  years  that 
the  same  thing  has  happened. 

The  States  have  paid  the  unemploy- 
ment benefits  and  have  joined  hands  vol- 
untarily to  pay  for  them.  They  are  will- 
ing to  do  it,  but  I  do  not  think 
they  are  willing  to  continue  paying 
for  what  is  seasonal  unemployment. 
It  we  waive  the  formula  by  removing 
this  120  percent,  then  anj'  State  that 
has  abnormal  miemployment  above  the 
4-percent  level,  can  come  in  and  get  the 
extended  unemployment  benefits.  There 
are  some  States  which  would  qualify  if 
we  had  either  formula  change  recom- 
mended, such  as  the  State  of  Massa- 


chusetts where  there  is  a  lot  of  un- 
employment, the  State  of  New  Jersey, 
and  the  State  of  Washington.  There  are 
some  of  those  States  that  really  must  be 
helped,  and  I  think  it  would  be  a  tragedy 
to  stop  that,  but  it  is  not  right  for  some 
of  our  other  States  to  milk  the  fund.  I 
will  not  mention  them  by  name,  but  it  is 
not  right  for  about  10  other  States  to 
come  in  and  claim  extended  benefits,  and 
by  waiving  this  formula.  Then  the  37  or 
40  other  States  are  paying  the  imemploy- 
ment  benefits  for  the  other  13  States. 

The  chaii'man  knows  that  and  agrees 
with  it. 

It  is  for  that  reason  that  I  tliink  we 
ought  to  get  at  this  thing,  and  if  this 
amendment  were  adopted,  then  at  the 
proper  point,  when  the  previous  question 
was  ordered,  I  would  have  a  motion  just 
to  extend  it  for  60  days. 

I  am  sjTupathetic  with  the  problem 
we  have,  but  something  must  be  done. 
What  we  are  doing  is  wrong,  and  it  must 
be  stopped. 

Mr.  MILLS.  Mr.  Speaker,  will  the  gen- 
tleman yield? 

Mr.  PICKLE.  I  yield  to  the  gentleman 
from  Arkansas. 

Mr.  MILLS.  It  is  my  understanding 
that  the  Conference  of  State  Adminis- 
trators and  the  Department  of  Labor  will 
not  be  able  to  report  back  to  us  their 
recommendations  on  this  subject  matter 
until  sometime  In  November. 

Mr.  PICKLE.  I  would  have  to  differ 
with  the  gentleman  on  that.  I  have  been 
told  that  this  will  be  ready  or  should  be 
acted  on  by  early  September,  the  first 
week  In  September. 

At  that  point  they  would  hope  to  have 
an  oflBclal  position  ready. 

Mr.  MILLS.  That  is  the  State  admin- 
istrators, but  the  Department  of  Labor 
would  not  have  a  report  ready. 

Mr.  PICKLE.  The  gentleman  may  be 
correct  on  that  point. 

Mr.  MILLS.  Mr.  Speaker,  if  the  gen- 
tleman will  yield  further.  I  think  the  gen- 
tleman's motion  is  merely  one  as  to 
time.  I  further  suggest  to  the  gentle- 
man that  if  it  Is  just  a  question  of  time, 
the  gentleman  and  I  are  In  agreement 
that  something  has  to  be  done. 

Mr.  PICKLE.  That  is  why  I  have  of- 
f  ei-ed  my  motion. 

Mr.  MILLS.  That  is  right.  The  gentle- 
man and  I  are  in  agreement  that  we  need 
to  extend  the  program  and  not  allow  it 
to  lapse. 

Mr.  GROSS.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  PICKLE.  I  yield  to  the  gentleman 
from  Iowa. 

Mr.  GROSS.  Mr.  Speaker,  I  thank  the 
gentleman  for  yielding. 

My  problem  with  this  procedure.  a&  I 
have  tried  to  express  it  before,  is  that 
the  amendment  deaUng  with  the  exten- 
sion of  unemployment  compensation  is 
made  a  rider  to  a  bill  to  exempt  from 
duty  certain  equipment  and  repairs  for 
vessels  operated  by  or  for  any  agency 
of  the  United  States,  and  so  on. 

This  amendment  cannot  and  did  not, 
as  admitted  by  the  gentleman  from 
Arkansas,  stand  the  test  of  challenge  for 
consideration  on  the  floor  of  the  House. 
This  amendment  ought  not  to  be  in  this 
conference  report,  and  I  still  have  re- 
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ceived  no  answer  to  the  question  as  to 
why  the  Committee  on  Ways  and  Means 
of  the  House  or  its  counterpart  in  the 
Senate  did  not  bring  forth  days  or  weeks 
ago,  knowing  this  act  would  expire,  a 
simple  resolution  providing  for  its  con- 
tinuance, instead  of  subjecting  the 
Members  of  the  House  to  further  humil- 
iation by  the  other  body  resulting  from 
the  affixing  a  totally  nongermane 
amendment.  The  House  has  a  strict  rule 
of  germaneness  and  the  Members  of  the 
House  who  go  to  conference  with  the 
Senate  ought  to  insist  that  it  be  ob- 
served. 

Mr.  MILLS.  Mr.  Speaker,  if  the 
gentleman  from  Texas  will  yield,  there 
is  no  question  about  its  not  being  ger- 
mane. I  admitted  that  when  the  gentle- 
man from  Texas  raised  his  point  of 
order. 

However,  this  is  one  body  of  Congress, 
and  there  is  another  body.  We  cannot 
in  this  body  control  the  Senate.  We  do 
under  the  rules  of  the  House  say  that  if 
an  amendment  js  adopted  by  the  other 
body  that  is  not  germane,  it  can  be 
brought  back  in  disagreenient  and  the 
House  offered  an  opportunity  to  vote  one 
way  or  the  other  on  it. 

Mr.  Speaker,  that  is  what  we  are  do- 
ing right  now. 

Mr.  STEIGER  of  Wisconsin.  Mr. 
Speaker,  will  the  gentleman  yield? 

Mr.  PICKLE.  I  yield  to  the  gentle- 
man from  Wisconsin. 

Mr.  STEIGER  of  Wisconsin.  Mr. 
Speaker,  I  appreciate  the  gentleman's 
yielding. 

I  am  a  little  unclear  as  to  exactly 
where  we  stand  because  of  the  discus- 
sion on  amending  the  non-germane 
amendment  to  provide  for  50  days. 

Am  I  correct  that  the  gentleman  from 
Texas  intends  to  pursue  this  motion  to 
reject  the  nongermane  portion? 

Mr.  PICKLE.  Mr.  Speaker,  the  point 
of  nongermaneness  has  already  been 
ruled  on,  and  we  now  face  the  vote  on 
either  to  adopt  or  reject  the  section.  Un- 
der the  iTiles  I  cannot  amend  the  con- 
ference report,  except  on  motion  of  the 
previous  question.  If  I  could  amend  it, 
I  would  offer  it  now. 

All  the  conferees  did  was  change  the 
dates.  The  other  points  are  not  in  issue 
in  conference  or  are  not  in  controversy, 
so  my  only  alternative  is  to  await  that 
procedure. 

Mr.  STEIGER  of  Wisconsin.  Mr. 
Speaker,  if  the  gentleman  will  yield  fur- 
ther, if  the  motion  offered  by  the  gentle- 
man from  Texas  to  reject  section  3  is 
adopted,  then  what  is  the  intention  of 
the  gentleman  from  Texas  insofar  as 
dealing  with  that  issue  is  concerned? 

If  that  motion  Is  adopted  and  we  have 
rejected  the  nongermane  portion  which 
was  added  on  by  the  other  body,  at  what 
point  does  the  gentleman  get  to  the  place 
where  he  attempts  to  deal  with  the  60 
days?  t 

Mr.  PICKLE.  Mr.  Speaker,  at  the  tiine 
the  gentleman  moves  the  previous  ques- 
tion on  the  adoption  of  this  conference 
report,  I  would  ask  for  a  no  vote.  If  a  no 
vote  prevails.  I  would  then  be  recog- 
nized, I  would  presume,  for  the  purpose 


of  offering  an  amendment  to  section  3 
to  extend  the  benefit  program  for  60 
days.  That  would  give  us  time  to  work 
and  a  proper  formula. 

Mr.  STEIGER  of  Wisconsin.  Mr. 
Speaker,  I  thank  the  gentleman  and 
urge  adoption  of  the  motion  to  reject 
section  3. 

The  SPEAKER.  The  time  of  the  gen- 
tleman from  Texas  (Mr.  Pickle)  has 
expired. 

Mr.  MILLS.  Mr.  Speaker,  I  have  2 
jninutes  remaining,  and  in  that  time  I 
v,'ish  to  reply  to  the  question  raised  by 
the  gentleman  from  Wisconsin  (Mr. 
Steicer). 

I  have  tried  repeatedly  to  advise  the 
House  that  the  Committee  on  Ways 
and  Means  cannot  act  within  60  days 
on  this  matter,  because  we  need  recom- 
mendations from  the  administrators  at 
the  State  level,  and  we  need  recommen- 
dations from  the  Department  of  Labor, 
and  those  recommendations,  I  am  told, 
will  not  be  forthcoming  perhaps  from 
the  State  administrators  until  Septem- 
ber and  will  not  be  forthcoming  from 
tlie  Department  of  Labor  until  Novem- 
ber. 

All  we  are  talking  about  is  the  ques- 
tion of  time.  I  can  assure  the  gentleman 
that  the  committee  is  so  loaded  down 
now  with  tax  legislation,  national  health 
insurance  legislation,  and  other  matters, 
that  we  could  not  possibly  do  anything, 
if  the  gentleman  from  Texas  were  to  pre- 
vail, other  than  to  come  back  to  the 
House  at  the  end  of  60  days  and  ask  for 
an  extension  of  this  program. 

Mr.  SCHNEEBELI.  Mr.  Speaker,  If  the 
gentleman  will  yield,  I  agree  with  the 
gentleman  from  Arkansas  that  the  com- 
mittee does  not  have  the  time  to  handle 
this  properly  in  such  a  short  period  of 
time.  The  two  reports  we  need  in  order 
to  do  a  competent  job  in  this  area  will 
not  be  forthcoming  in  the  next  60  days. 

Mr.  MILLS.  So  my  friend,  the  gentle- 
man fi-om  Pennsylvania  (Mr.  Schnee- 
BEU),  is  joining  me  in  expi-essing  the 
hope  that  the  House  wiU  vote  down  the 
motion  offered  by  the  gentleman  from 
Texas  (Mr.  Pickle)  . 

Mr.  SCHNEEBELI.  I  am  expressing 
the  hope  that  the  House  will  support 
the  position  of  the  conferees. 

Mr.  PICKLE.  Mr.  Speaker.  I  would 
hope  the  motion  would  prevail,  but  In 
the  event  it  does  not,  and  if  the  Inter- 
state Commerce  Commission  i-eaches  the 
end  of  it5  authority  next  month,  be- 
tween now  and  next  April,  would  the 
committee  try  to  give  us  a  bill  back  as 
quickly  as  possible? 

Mr.  MILLS.  Tliat  is  absolutely  cer- 
tain. It  would  be  the  next  thing  we  would 
go  into,  really. 

Mr.  PICKLE.  I  want  an  "aye"  vote  on 
the  motion,  but  I  am  gla-d  to  have  that 
assurance. 

The  SPEAKER.  The  question  is  on  the 
motion  offered  by  the  gentleman  from 
Texas  (Mr.  Pickle>  . 

The  question  was  taken,  and  the 
Speaker  annoimced  that  the  noes  ap- 
peared to  have  it. 

Mr.  GROSS.  Mr.  Speaker.  I  object  to 
the  vote  on  the  gi-ound  that  a  qiiomm  is 
not  pre.'ient. 


Mr.  MILLS.  Mr.  Speaker,  I  move  the  i 
previous  question  on  the  motion. 

Mr.  PHILLIP  BURTON.  Mr.  Speaker, 
regular  order. 

Mr.  GROSS.  Mr.  Speaker,  I  was  on  my 
feet  and  seeking  recognition. 

The  SPEAKER.  Was  the  gentleman 
from  Iowa  on  his  feet  at  the  time  the 
question  was  put  ?  , 

Mr.  GROSS.  Mr.  Speaker,  I  certainly  i 
was.  ' 

Mr.  PHILLIP  BURTON.  Mr.  Speaker,  | 
regular  order.  The  gentleman  from  Ar- 
kansas (Mr.  Mills)  was  recognized  prior  i 
to  the  gentleman  from  Iowa  seeking  j 
recognition. 

The  SPEAKER.  The  Chair  wUl  state 
that  the  Chair  did  not  see  the  gentleman  i 
from  Iowa  (Mr.  Gross)  and  did  not  hear  > 
the  gentleman  from  Iowa  seeking  recog-  , 
nition,  but  the  Chair  has  to  accept  the  i( 
v/ord  of  a  Member  who  states  to  the  ij 
Chair  that  he  was  on  his  feet  and  seek-  I 
ing  recognition  at  the  time.  ; 

Mr.  GROSS.  Mr.  Speaker.  I  was  on  my 
feet  and  I  was  walking  down  the  center 
aisle  of  the  Chamber  seeking  recognl-  ' 
tion. 

The  SPEAKER.  The  gentleman  from 
Iowa  was  seeking  recognition  for  what  } 
purpose? 

Mr.  GROSS.  To  object  to  the  vote  on 
the  ground  that  a  quorum  was  not  pres- 
ent, and  make  the  point  of  order  that 
a  quorum  is  not  present. 

Mr.  MILLS.  Not  on  the  previous  ques- 
tion I  hope? 

Mr.  GROSS.  No;  I  wanted  It  on  the 
vote  on  the  motion  offered  by  the  gentle-  ' 
man  from  Texas  (Mr.  Pickle). 

Mr.  MILLS.  Mr.  Speaker,  I  must  make  i 
the  point  of  order  that  the  gentleman's 
request  comes  too  late. 

Mr.  PHILLIP  BURTON.  Mr.  Speaker.  I 
you  had  already  put  the  question,  and 
announced  the  result. 

The  SPEAKER.  The  Chair  will  state  I 
that  the  Chair  announced  that  the  noes  j 
appeared  to  have  it.  The  gentleman  i 
from  Iowa  states  that  he  was  on  his  feet 
and  seeking  recognition  of  the  Chair 
to  make  the  point  of  order  that  a  quorum  | 
was  not  present,  and  to  object  to  the  vote  | 
on  the  ground  that  a  quorum  was  not  ' 
present.  ' 

Mr.  MILLS.  Mr.  Speaker,  the  Chair 
had  also  recognized  me  on  the  previous 
question.  ' 

The  SPEAKER.  The  Chair  will  state 
that  the  Chair  had  not  observed  the 
gentleman  from  Iowa  at  the  time  when 
the  gentleman  from  Iowa  was  seeking 
recognition  to  make  the  point  of  order 
that  a  quorum  was  not  present  and  ob- 
ject to  the  vote  on  the  ground  that  a 
quorum  was  not  present. 

Tlierefore  the  Chair  must  recognize 
the  gentleman  from  Iowa,  and  the  Chair  " 
does  recognize  the  gentleman  from 
Iowa  who  objects  to  the  vote  on  the 
groiuid  that  a  quorum  is  not  present 
and  makes  the  point  of  order  that  a 
quorum  is  not  present,  and  evidently  a 
quorum  is  not  present. 

The  Sergeant  at  Arms  will  notify  ab- 
sent Members. 

The  vote  was  taken  by  electronic  de- 
vice, and  there  were — yeas  63,  nays  336, 
not  votii"ig  35.  as  follows: 
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YEAS — 63 

Aiuli  ews.  N.C. 

Flynt 

ice,  re.-.:. 

Archer 

Ponntain 

Brirlck 

Armstrong 

Froehlich 

Robert,"? 

Ashbrook 

Fuqiia 

Robinson  V«k. 

Batalls 

Gross 

Rose 

Baker 

Henderson 

lioiisbelot 

Beard 

Kazen 

Ruth 

Bennett 

Ketchum 

So,tterfield 

Blnckburu 

Landgrebe 

Sikes 

Brinkley 

McCoUister 

Steelinan 

Burleson,  Tex. 

M.ihon 

Steiger,  Ari^- 

Catnp 

Mann 

Steiger,  Wis. 

Casey,  Tsk. 

Martin,  N.C. 

Svmms 

Chamberlain 

Mil  ford 

Taylor,  N.C. 

Cleveland. 

iVllZcil 

Teagu© 

Collier 

Montgomeiy 

Thomson,  W^s. 

Collins,  Tex. 

Patman 

Thone 

Crane 

Pickle 

White 

Daniel,  Dan 

Poage 

Wright 

Davis,  Wis. 

Powell,  Ohio 

Wyman 

Fisher 

Preyer 

Young,  S  C. 

Abdnor 
Abzug 
Adams 
Addabbo 
Alexander 
Anderson, 

Calif. 
Anderson,  111. 
Andrews, 

N.  Dak. 
Annunzio 
Ashley 
Aspin 
Badillo 
Barrett 
Bauman 
Bell 

Bergland 
BeviU 
Biaggi 
Blester 
Bingham 
Boggs 
Boland 
Boiling 
Bowen 
Brademas 
Bray 
Breaux 
Breckinridge 
Brooks 
Broomfleld 
Brotzman 
Brown,  Calif. 
Brown,  Mich. 
Brown,  Ohio 
BroyhlU,  N.C. 
BroyhiU,  Va. 
Buchanan 
Burgener 
Burke,  Calif. 
Burke,  Fla. 
Burke,  Mass. 
Burllson,  Mo. 

Burton,  John   

Burton,  Phillip  Hamilton 


NAYS— 336 

Dingell 
Donohue 
Dorn 
Downing 
Drinan 
Dulski 
Duncan 
du  Pont 
Eckhardt 
Edwards,  Ala. 
Edwards,  Calif. 
Eilberg 
Erlenborn 
Esch 

Eshleman 
Evans,  Colo, 
Fascell 
Pindley 
Fish 
Flood 
Flowers 
Foley 
Ford 
Forsythe 
Fraser 

Frellnghuysen. 
Frenzel 
Frey 
Fulton 
Gaydos 
Gettys 
Giatmo 
Gibbons 
Gilman 
Ginn 

Goldwater 
Gonzalez 
Goodllng 
Graeso 
Gray 
Grover 
Gubser 
Gude 
Guyer 
Haley 


Butler 
Byron 

Carney,  Ohio 
Cederberg 
Clancy 
Clark 
Clausen, 
Don  H. 
Clawson,  Del 
Cochran 
Cohen 


Hammer 

schmldt 
Hanley 
Hanna 
Hanrahan 
Harrington 
Harsha 
Hastings 
Hawkins 
Hebert 


Jones,  N.C, 
Jones,  Okla. 
Jones,  Tenn, 
Jordan 
Karth 

Kastenmeier 

Kemp 

King 

Kluczynskl 
Koch 

Kuykendall 
Kyros 

Lagomarsino 

Latta 

Leggett 

Lehman 

Lent 

Litton 

Long,  La. 

Long,  Md. 

Lott 

Lujan 

Luken 

McClory 

McCloskey 

McCormaoJt 

McDado 

McEwen 

McFall 

McKay 

Macdonald 

Madden 

Madigan 

Mallary 

Marazltl 

Martin,  Nebr. 

Mathlas,  Calif. 

Matbls,  Oa. 

Matsunaga 

Mayne 

Mazzoll 

Melcher 

Metcalfe 

Mezvlnsky 

Michel 

Miller 

MUls 

Minish 

Mink 

Mlnshall,  Ohio 
Mitchell,  Md. 
Mitchell,  N.Y. 
Moakley 
MolLohan 
Moorbead, 
calif. 


Hechler,  W.  Va.  Moorhead,  Pa. 


Collins,  111. 

Heckler,  Mass. 

Morgan 

Conable 

Heinz 

Mosher 

Con!  an 

Helstoskl 

Moss 

Conyers 

Hicks 

Murphy,  HI. 

Corman 

HUlls 

Murphy,  N.T. 

Cotter 

HinshfiW 

Murtha 

Coughlin 

Hogan 

Myers 

Cronin 

Holt 

Natcher 

Daniel,  Robert 

Holtzman 

Nedzl 

■  W.,  Jr. 

Horton 

Nelsen 

Daniels, 

Hosmer 

Nichols 

Dominick  V. 

Howard 

Nix 

Danlelson 

Huber 

Obey 

Davis,  S.C. 

Hudnut 

O'Brien 

Delaney 

Hungate 

O'Hara 

Dellenback 

Hunt 

Owens 

Dellums 

Hutchinson 

Parris 

Denholm 

Ichord 

Passman 

Dennis 

Jarman 

Patten 

Dent 

Johnson,  Calif.  Pepper 

Derwlnskl 

Johnson,  Colo. 

Perkins 

Dickinson 

Johnson,  Pa, 

Pettis 

.  N  Y. 


l^eyser 
Pike 
f'ndell 
Vrice.  Ill, 
rritonard 
Q'.iie 
Q'jillen 
P.andall 
RanRfcl 
Regulu 
Reid 
ReuPS 
Rhodes 
Riegle 
Rinaldo 
Robison 
Kodino 
Roe 
ROf.crs 

RoncaHo,  Wyo. 

Roncnllo,  N.Y. 

Rooney,  Pa, 

Rosenthal 

Roush 

Roy 

Roybal 

Runnels 

Riippe 

Ryan 

at  Germain 

Sandman 

Sarasin 

Sarbanes 

Scherle 

Schneebell 

Schroeder 

Sebelius 


Sflberlins 

Shipley 

Slioup 

Slirivcr 

j-:ln.ister 

Skubitz 
Slack 

Smith,  Iowa 

Sniilb,  N,V. 

Suyrtcr 

Spence 

Staggers 

Stanton, 

J.  William 
Stanton, 

James  V, 
Stark 
Steed 
Steele 
Stephens 
Stokes 
Stratton 
Stnbblefield 
Stuckey 
Studds 
Sullivan 
Symington 
Talcott 
Taylor,  Mo. 
Thompson,  N 
Thornton 
Tov^/ell,  Nev. 
Traxler 
Treen 
Udall 
Ullman 


Van  Deerlin 

\  anrier  Jau'. 

VaniV: 

Veysey 

ViROrito 

WaggoniiL-r 

Waklie 

Walsh 

Wumpler 

Ware 

Whalen 

Whitehur  >c 

Whitten 

Widnall 

Wiggins 

Williams 

Wilson,  Bob 

Wilson, 

Charles  H-, 

Calif. 
Wilson, 

Charles,  Tex. 
Winn 
Wolff 
Wyatt 
Wydler 
Wylie 
Yates 
Yatron 

Young,  Alaska 
.J.  Young,  Fla. 
Young,  Ga. 
Young,  m. 
Young,  Tex. 
Zablocki 
Zlon 
Zwach 


NOT  VOTING — 35 


Arends 

Blatnik 

Erasco 

Carey,  N.Y. 

Carter 

Chappell 

Chisholm 

Clay 

Conte 

Culver 

Davis,  Ga. 

de  la  Garza 


Devine 
Diggs 

Evins,  Tenn. 
Green,  Oreg. 
Oreen,  Pa. 
Griffiths 
Gunter 
Hansen,  Idaho 
Hansen,  Wash. 
Hays 
Holifield 
Jones,  Ala. 


Landrum 

McKinney 

McSpadden 

Meeds 

O'NeUl 

Railsbacfc 

Rees 

Rooney,  N.T. 
RostenkoweM 
Tiernan 
Vander  Veen 


So  the  motion  was  rejected. 

The  Clerk  announced  the  following 

pairs: 

Mr.  RostenkowskI  with  Mr.  Arends. 

Mr.  Rooney  of  New  York  with  Mr.  Devine. 

Mr.  Green  of  Pennsylvania  with  Mr, 
McSpadden. 

Mr.  Evins  of  Tennessee  with  Mr.  Blatnilc 

Mr.  O'Neill  with  Mrs.  Green  of  Oregon. 

Mr.  Vander  Veen  with  Mr.  Brasco. 

Mr.  Tiernan  with  Mr.  Carter. 

Mr.  Hays  with  Mr.  Conte. 

Mr.  Jones  of  Alabama  with  Mr.  Holifield. 

Mr.  Diggs  with  Mr.  McKinney. 

Mr.  Chappell  with  Mr.  Hansen  of  Idaho. 

Mr.  Carey  of  New  York  with  Mr.  Clay. 

Mr.  Davis  of  Georgia  with  Mrs.  Clilsbolxa. 

Mr.  de  la  Garza  with  Mr.  Culver. 

Mr.  Meeds  with  Mrs.  Hansen  of  Washing- 
ton. 

Mr.  Rees  with  Mr.  Railsback. 
Mr.  Gunter  with  Mr.  LandJum. 

The  result  of  the  vote  was  announced 
as  above  recorded. 

A  motion  to  reconsider  was  laid  on  the 
table. 

The  SPEAKER.  The  Chair  desires  to 
state  that  under  the  rule  the  gentleman 
from  Arkansas  (Mr.  Mills)  will  be  rec- 
ognized for  30  minutes  and  the  gentle- 
man from  Pennsylvania  (Mr.  Schnee- 
BELi)  will  be  recognized  for  30  minutes. 

The  Chair  now  recognizes  the  gentle- 
man from  Arkansas  (Mr.  Mills). 

Mr.  MILLS.  Mr.  Speaker,  let  me  say 
that  I  have  no  intention  of  consuming  30 
minutes  of  time. 

Mr.  BINGHAM.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  MILLS.  I  do  yield  to  the  gentle- 
man from  New  York. 


?[r,  BINGHAM.  Mr.  Speaker,  I  ap- 
i.i  ectate  the  chairman  yielding  to  me. 

Tiie  reason  for  my  wishing  to  converse 
ivilii  the  chairman  is  that,  as  I  under- 
s-  and  it.  the  Senate  amendment  did  pro- 
^  ide  for  tho.se  eight  States  which  are  un- 
iler  the  liold-harmless  provision. 

Is  it  correct  that  the  Senate  amend- 
ment to  this  bill  did  provide  that  for 
States  that  increases  tlieir  benefits  un- 
der the  SSI  for  a  cost-of-living  increase 
comparable  to  what  is  mandated  in  this 
legislation  for  the  Federal  Government, 
t  hey  would  be  protected  to  the  extent  of 
50  percent  of  that  increase  on  the  hold- 
harmless  basis?  In  other  words,  that  the 
Senate  provision  constituted  a  kind  of 
compromise  of  a  50-50  compormise  be- 
tween the  position  originally  taken  by 
the  Ways  and  Means  Committee  on  this 
matter  and  the  position  taken  by  the 
House  imder  the  amendment  proposed 
by  the  gentlewoman  from  Michigan 
•  Mrs.  Griffiths)  .  Is  that  a  correct  state- 
ment? 

Mr.  MILLS.  The  gentleman  is  coiTect. 

Mr.  BINGHAM.  Mr.  Speaker,  if  the 
gentleman  will  yield  further,  I  would 
say  that  I  consider  it  most  unfoi'tunate 
that  apparently  the  House  has  insisted 
on  rejecting  this  50-50  arrangement. 
Those  States  which  are  making  special 
effort  on  behalf  of  the  aged,  the  blind, 
and  the  disabled  to  keep  up  with  the 
cost-of-living  increases  that  are  man- 
dated, in  line  with  social  security  cost- 
of-living  increases,  will  not  get  the  bene- 
fit of  any  Federal  assistance  in  making 
up  that  cost-of-living  increase.  I  would 
have  supposed  that  this  was  a  reason- 
able compromise  between  two  conflict- 
ing positions  on  this  issue. 

I  wish  the  chairman  could  explain  to 
us  how  States  in  the  position  of  New 
York  and  the  other  seven  States  affected 
can  be  expected  to  carry  the  entire  load. 
Is  it  expected  that  the  aged  and  blind 
in  those  States  are  going  to  have  to  wait 
until  all  other  States  have  caught  up  to 
their  level? 

Mr.  MILLS.  The  gentleman  from  New 
York  is  aware  of  the  fact,  I  tliink,  that 
the  Congi-ess — not  only  the  Ways  and 
Means  Committee — the  Congress  as  a 
whole  has  been  very  reluctant  to  tell  the 
States  what  they  have  to  do.  We  have 
never  done  that  with  respect  to  welfare 
payments.  We  have  only  suggested  that 
we  will  go  so  far  in  matching  State  mon- 
eys, and  whatever  the  States  do,  we  will 
do  it.  There  is  no  reason  why  the  State 
of  New  York  or  any  other  State — and 
there  are  very  few  States  that  are  in- 
volved in  this  issue — cannot  go  forward 
with  increases  to  cover  cost  of  living  and 
so  forth.  We  are  paying  now  a  major 
part,  under  the  SSI  program,  of  the  ben- 
efits that  are  paid  in  the  gentleman's 
State  or  my  State.  The  States  are  saving 
generally  a  lot  of  money  in  this  area, 
along  v/ith  the  program  we  adopted  to 
help  them  known  as  revenue  sharing. 

As  I  recall,  last  fall  the  House  specifi- 
cally overruled  the  position  that  the  gen- 
tleman suggested  we  now  take.  As  far  as 
I  am  concerned,  I  do  not  want  to  have  to 
tell  the  States  what  they  have  to  do. 

Mr.  BINGHAM.  Mr.  Speaker,  if  the 
chairman  will  yield  briefly  fm-ther,  the 
Ways  and  Means  Committee  had  recom- 
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mended  that  the  Federal  Government 
pick  up  the  entire  additional  burden. 

Mr.  MILLS.  Mr.  Speaker,  I  yield  to  the 
gentleman  from  New  York. 

Mr.  BINGHAM.  Mr.  Speaker,  I  thank 
the  gentleman  for  yielding. 

The  point  I  am  trying  to  make  is  that 
the  House  did  not  reject  the  proposal  that 
the  Senate  had  made  for  a  50-50  arrange- 
ment on  sharing  the  costs  of  these  cost- 
of-living  increases.  The  House  rejected  a 
position  that  had  been  taken  by  the  Com- 
mittee on  Ways  and  Means  that  the  Fed- 
eral Government  would  continue  the 
hold-harmless  provision  to  the  entire  ex- 
tent, and  I  believe  it  was  an  amendment 
offered  in  the  Senate  by  Senator  Mon- 
DALE.  The  50-50  arrangement  would  have 
been  a  reasonable  compromise. 

Mr.  MILLS.  The  House  did  reject  the 
proposition  which  Is  comparable  to  what 
the  gentleman  Is  talking  about. 

I  just  never  will  put  myself  in  the  po- 
sition of  telling  the  State  legislature  in 
New  York  what  it  ought  to  do  about  wel- 
fare. It  has  done  enough,  I  think,  already 
to  take  care  of  those  people  and  I  am  not 
going  to  tell  it  to  do  more. 

Neither  am  I  going  to  agree  to  some- 
thing In  conference  that  the  House  had 
objected  to  in  principle  just  a  few  months 
prior  to  our  conference.  I  understand  the 
gentleman's  position,  but  I  think  the  gen- 
tleman should  get  In  touch  with  his  own 
State  legislature  and  his  own  Governor 
to  see  if  they  cannot  provide  these  In- 
creases. 

Mr.  BINGHAM.  If  the  gentleman  will 
yield  further,  I  also  know  that  New  York 
State  and  seven  other  States  affected 
have  been  the  ones  who  have  been  mak- 
ing the  greatest  effort  in  this  direction. 

What  this  amounts  to  is  that  as  to 
the  cost  of  living  Increases,  which  are 
msindated  through  this  legislation  for 
SSI  beneficiaries  along  with  social  se- 
curity beneficiaries,  the  States  in  the 
hold-harmless  position  do  not  get  the 
benefit  of  that  legislation. 

Mr.  MILLS.  The  gentleman  knows  that 
last  November,  while  I  was  not  here,  the 
House  did  overrule  the  Committee  on 
Ways  and  Means  on  a  matter  that  is 
similar  to  this,  and  in  principle,  the  same. 
Therefore,  the  gentleman  Is  asking  the 
conference  committee  on  the  part  of  the 
House  why  we  did  not  agree  in  confer- 
ence to  something  that  the  House  in 
principle  objected  to.  I  am  not,  as  a  con- 
feree, going  to  try  to  override  the  will 
of  the  House.  I  just  cannot  do  it. 

Therefore,  the  gentleman  should  take 
his  case  to  the  New  York  State  Legisla- 
ture. New  York  State  is  the  beneficiary 
of  a  tremendous  amount  of  Federal 
money  under  the  revenue-sharing  pro- 
gram. 

Mr.  BINGHAM.  U  the  gentleman  will 
yield  further,  I  do  not  want  to  take  the 
further  time  of  the  House.  However,  I 
would  like  to  register  the  fact  that  I  and 
I  think  other  members  of  our  delegation 
are  unhappy  as  to  what  might  have  been 
a  compromise  position  on  this  issue,  but 
which  was  rejected. 

I  thank  the  gentleman  for  yielding. 

Mr.  SCHNEEBELI.  Mr.  Speaker,  will 
the  gentleman  yield? 

Mr.  MILLS.  I  yield  to  the  gentleman 
from  Pennsylvania. 


Mr.  SCHNEEBELI.  Mr.  Speaker,  the 
position  of  the  conferees  on  our  side  as 
to  other  amendments  Is  that  they  are 
noncontroversial.  Some  of  them  are  In 
answer  to  requests  of  executive  depart- 
ments. Some  are  largely  housekeeping 
items,  and  I  certainly  concur  that  we 
should  approve  the  rest  of  this  package. 

Mr.  MILLS.  Mr.  Speaker,  the  gentle- 
man from  Pennsylvania  agi'ees  with  me 
that  there  is  not  one  amendment  agreed 
to  in  conference  that  was  not  supported 
by  the  department  which  asked  for  it. 
All  of  these  amendments  were  supported 
by  the  departments,  and  all  of  them  were 
supported  by  our  own  stafif. 

I  must  say  that  I  do  not  like  the  way 
the  Senate  operates.  I  am  not  a  Member 
of  that  body,  but  the  Senate  has  a  right 
under  its  rules  to  add  amendments  to 
House-passed  bills,  even  though  they 
may  not  be  germane  to  the  subject 
matter  of  the  bill  that  we  sent  over. 

Mr.  SCHNEEBELI.  Mr.  Speaker,  will 
the  gentleman  yield? 

Mr.  MILLS.  I  yield  to  the  gentleman 
from  Pennsylvania. 

Mr.  SCHNEEBELI.  Mr.  Speaker,  we 
turned  down  other  Senate  actions  wliich 
we  felt  were  not  in  keeping  with  the 
legislation  we  brought  to  the  floor  for 
House  approval. 

Mr.  MILLS.  The  gentleman  is  correct. 
Mr.  Speaker,  at  this  point  in  the  Record 
I  would  like  to  include  an  explanation 
of  the  entire  amendment,  other  than 
the  sections  I  have  already  discussed, 
which  I  have  offered: 

Explanation  of  Motion  by  Mr.  Mills 

Mr.  Speaker,  let  me  take  a  minute  to  ex- 
plain to  the  House  the  parliamentary  situ- 
ation with  reference  to  the  changes  the 
Senate  added  to  H.R.  8217,  •which  was  a  bill 
relating  to  the  tariff  duties  Imposed  on  the 
equipment  and  repairs  of  certain  U.S.  vessels 
made  in  foreign  parts. 

As  Members  of  the  House  will  recall,  the 
House  bill  was  passed  by  the  House  unani- 
mously on  October  2  of  last  year. 

The  Senate  added  a  series  of  completely 
non-germane  provisions  to  this  bill.  It  did 
not  change  the  provisions  of  the  bill  Itself. 
The  changes  which  the  Senate  added  covered 
a  variety  of  subjects  unrelated  to  the  House 
bill.  We  found  when  we  went  to  conference 
that  all  of  the  Senate  changes,  which  I  have 
Indicated  covered  a  number  of  different  sub- 
jects, were  embodied  in  one  Senate  amend- 
ment. In  the  light  of  this  fact,  and  because 
all  the  changes  are  indeed  non-germane  to 
the  bill  Itself,  we  brought  back  a  Conference 
Report  which  states  that  the  conferees  could 
not  reach  agreement. 

However,  the  conferees  did  discuss  all  of 
the  changes  and  we  did  reach  an  under- 
standing of  what  might  be  done  with  refer- 
ence to  each  of  the  changes.  It  was  clearly 
understood  by  the  Senate  conferees  that 
the  House  would  not  accept  certain  of  those 
changes  but  probably  would  accept  other 
changes. 

For  example,  we  made  it  quite  clear  that 
we  would  not  ask  the  House  to  accept  the 
proposed  change  made  by  the  Senate  con- 
cerning the  retirement  Income  credit,  even 
though  it  is  very  close  to  what  the  Ways  and 
Means  Committee  very  probably  will  pro- 
pose to  the  House  in  a  week  or  so  in  our 
tax  reform  bill.  We  made  it  clear  that  the 
Committee  will  have  a  tax  reform  biU,  and 
that  there  will  be  a  provision  on  this  subject 
In  that  bUl. 

We  did,  however,  suggest  to  the  Senate 
conferees  that  we  would  offer  a  motion  In 
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which  we  would  recommend  that  the  House 
accept  certain  of  the  Senate  changes. 

The  motion  which  I  have  presented  to 
the  House  does,  therefore,  accept  certain  of 
the  changes  but  rejects  others  of  the  changes. 

I  have  already  discussed  the  extended  un- 
employment program  extension. 

I  will  now  cover  the  other  matters. 

REPAYMENT  OP  ADVANCES  trNDER  THE  EMlr,- 
CENCY  UNEMPLOYMENT  COMPENSATION  ACT 

The  Senate  IncUided  an  amendment,  which 
Is  also  included  in  the  motion  I  have  offered, 
relating  to  the  repayment  of  funds  advanced 
from  the  general  fund  of  the  Treasiiry  to 
pay  for  benefits  during  the  first  5  months  of 
the  operation  of  the  Emergency  Unemploy- 
ment Compensation  Act  of  1971.  Under  exist- 
ing law,  these  advances  are  to  be  repaid  to 
the  general  fund  of  the  Treasury  by  with- 
holding from  any  State  In  which  payments 
under  the  emergency  unemployment  com-  i 
pensation  program  were  made,  amount? 
which  would  otherwise  be  distributed  to 
such  States  under  Title  IX  of  the  Social  Se- 
curity Act.  These  distributions  would  be  i 
paid  only  when  all  of  the  accounts  in  the 
Federal  unemployment  trust  fund  are  built 
up  to  their  statutory  limits  and  excess 
amounts  of  money  In  the  unemployment 
trust  fund  are  to  be  distributed  to  the  States 
according  to  the  Reed  Act.  It  is  not  expected 
that  this  will  happen  in  the  foreseeable  fu- 
ture. The  amendment  I  have  offered  would 
provide  that  advances  made  to  the  States 
under  the  Emergency  Unemployment  Com- 
pensation Act  are  to  be  repaid  to  the  general 
fund  of  the  Treasury  directly  from  the  ex- 
tended unemployment  compensation  account 
in  the  Federal  unemployment  trust  fund 
whenever  that  account  has  an  adequate  bal- 
ance to  permit  such  repayment.  This  is  the 
same  procedure  as  applies  to  the  repayment 
of  advances  under  the  emergency  unemploy- 
ment compensation  program  to  finance  the 
cost  of  benefits  paid  during  the  last  9  months 
of  that  program. 

REIMBUBSEMENT  TO  STATES  FOR  INTERIM  AS- 
SISTANCE TO  SUPPLEMENTAL  SECURITY  INCOME 
BENEFICIARIES 

The  motion  which  I  have  offered  Includes 
a  Senate  amendment  affecting  the  Supple- 
mental Security  Income  (SSI)  program.  This 
provides  authority  for  the  Federal  govern- 
ment to  reimburse  States  for  assistance  pro- 
vided to  Individuals  who  have  applied  for, 
but  have  not  yet  received  SSI  benefits.  Exist- 
ing law  provides  that  am  eligible  individual 
shall  be  paid  from  the  month  of  his  applica- 
tion. Ditflng  the  early  months  of  the  pro- 
gram some  applications  have  been  substan- 
tially delayed  and  the  applicants  have  need- 
ed immediate  help.  If  that  help  was  provided 
by  a  State  or  local  welfare  agency,  that 
agency  has  had  to  look  to  the  individual  for 
repayment  from  the  retroactive  check  that 
he  received  when  his  benefits  were  approved. 
This  method  of  collection  has  proved  un- 
satisfactoi7  and  a  more  direct  approach  Is 
generally  thought  desirable.  The  provision 
simply  allows  the  retroactive  payment  to  be 
made  to  the  States  or  localities  if  the  ap- 
plicant has  so  chosen  Instead  of  to  the  ap- 
plicant. I  have  no  doubt  that  such  an  elec- 
tion would  be  a  prerequisite  to  the  receipt 
of  emergency  non-Federal  aid.  The  amend- 
ment has  no  cost  as  the  amount  payable 
would  be  exactly  the  same  as  under  existing 
law.  The  language  has  been  developed  Joint- 
ly by  a  committee  of  State  welfare  officials 
and  the  Social  Security  Administration. 

AUTOMATIC  COST  OP  LIVING  INCREASE  IN  SVP- 
PLEMENTAL  SECtmiTY  INCOME  BENEFITS 

The  Senate  added  an  amendment  to  H.R. 
8217  which  would  have  done  three  things. 
First,  it  would  have  provided  an  automatic 
cost  of  living  Increase  for  Federal  SSI  bene- 
ficiaries whenever  there  was  such  an  Increase 
based  on  the  cost  of  living  In  social  security 
benefits.  Under  such  an  an-angenient  SSI 
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bei-.eficiaries  would  gain  In  Federal  331  'ind 
social  sec\irlty  benefits  whatever  percentage 
the  cost  of  living  increase  amounted  to.  This 
would  not  have  any  effect  prior  to  July  1. 
1975,  and  at  that  time  only  if  the  cost  of 
living  increase  xmder  social  security  goes  into 
elfect.  It  would  on  a  continuing  basis  solve 
tlie  problem  of  "pass  through"  of  social  secu- 
rity benefit  Increases  Insofar  as  the  Federal 
SSI  payment  is  concerned.  This  provision  Is 
Included  In  the  amendment  wliich  I  have 
offered. 

As  I  have  indicated,  the  provision  would 
have  no  cost  In  the  fiscal  year  ending  June  30, 

1975.  The  Department  of  Health,  Education, 
and  Welfare,  on  the  assumption  that  there 
will  be  a  5.5  percent  cost  of  living  increase 
July  1,  1975,  estimates  that  there  would  be  a 
$480  million  Increase  In  basic  Federal  SSI 
benefits  during  the  fiscal  year  ending  June  30, 

1976.  There  would  be  an  offsetting  savings 
in  Federal  funds  of  $93  mUUon.  The  net 
cost  for  the  fiscal  year  1976  is  accordingly 
$307  million.  The  Administration  has  pro- 
posed similar  legislation  with  the  same  ob- 
jectives and  costs. 

The  other  two  parts  of  the  Senate  amend- 
ment were  rejected  by  the  House  conferees. 
One  of  these  would  have  required  that  States 
never  reduce  the  amount  of  their  supple- 
mentary payments.  This  seemed  an  unduly 
harsh  requirement  to  place  upon  States 
since  the  amount  of  money  which  they 
would  be  required  to  spend  (under  penalty 
of  loss  of  medicaid  funds)  cannot  be  esti- 
mated precisely.  The  third  provision  of  the 
amendment  would  have  reimbursed  the  so- 
called  "hold  harmless"  States  of  one-half  of 
any  costs  necessitated  by  the  amendment. 
The  House  voted  decisively  on  this  question 
last  November.  The  House  conferees  accord- 
ingly rejected  these  last  two  features  of  the 
Senate  amendment  and  they  do  not  appear 
in  the  amendment  which  I  have  proposed. 

EXTENSION  OF  I  GO-PERCENT  FEDERAL  FINANC- 
ING FOR  NITRSING  HOME  INSPECTORS  tTNDEa 
MEDICAID 

Public  Law  92-603  authorized  100-percent 
Federal  funding  of  expenditures  under  med- 
icaid for  the  training  and  compensation  of 
Inspectors  of  long-term  care  InstltutlonB  be- 
tween October  1972  and  June  1974.  The 
amendment  wovild  extend  this  provision 
through  June  1977.  This  proposal  has  been 
recommended  to  the  Congress  by  the  Ad- 
ministration. 

POSTPONEMENT  OF  STUDY  BSPORT  ON  TEACHING 
PHYSICIANS 

Public  Law  93-233  contained  two  pro- 
visions related  to  the  method  of  paying  for 
physicians'  services  In  teaching  hospitals 
under  the  medicare  program.  First,  It  de- 
ferred, until  as  late  as  July,  1975,  the  Im- 
plementation of  the  1972  amendment  which 
provided,  In  part,  that  charges  would  be 
paid  only  where  a  teaching  hospital  patient 
is  a  "private  patient."  Second,  it  provided 
for  the  Secretary  to  contract  with  the  Na- 
tional Academy  of  Sciences  to  conduct  stud- 
ies concerning  appropriate  methods  of  re- 
imbursement under  the  medicare  and  medic- 
aid programs  tor  medical  services  In  teaching 
hospitals  and  to  submit  Its  report  tiy  Jtily  l, 
1975.  The  amendment  would  postpone  the 
due  date  for  the  report  to  July  1,  1976,  and 
changes  other  dates  to  coincide  with  this 
change.  The  National  Academy  of  Sciences, 
in  planning  the  studies  authorized  by  Pub- 
lic Law  93-233,  has  concluded  that  it  will 
not  be  possible  to  conduct  responsible 
studies  of  the  scope  contemplated  within  the 
time  constraints  that  have  been  prescribed. 

PERMITTING,  NOT  REQimtlNO,  STATES  TO  IMPOSE 
PREMITTMS  ON  TBX  MEDXCAU.Y  INDIGENT  TTN- 
DER  MEDICAID 

Public  Law  92-603  amended  title  XIX, 
medicaid,  to  require  States  to  Impose  an  en- 
rollment fee,  or  premium,  on  the  medically 
needy.  Tlie  medically  needy  are  persons  who 


have  too  much  income  to  qualify  for  ca-jfi 
asslstajice,  but  not  enough  to  pay  for  their 
medical  care.  The  amendment  would  con- 
tinue to  allow  States  to  impose  a  premium 
on  the  medically  needy  but  it  would  not  re- 
quire them  to  do  so  if  they  do  not  believe  it 
is  feasible  or  cost  effective. 

As  States  have  tried  to  implement  this  pro- 
vision, many  have  foimd  that  It  Is  extremely 
difficult  and  costly  to  administer.  Medically 
needy  persons  typically  apply  for  coverage 
when  the  are  already  facing  medical  costs 
atid  need  care.  It  is  dlfflcult  to  keep  track  of 
chcm  and  to  collect  a  regular  premium  pay- 
ment. Further,  at  the  point  when  medically 
needy  persons  do  enter  the  system,  they  are 
often  least  able  to  make  the  premium  pay- 
ment. 

EXCLUSION  FROM  SOCIAL  SECURITY  COVER\GE  O? 
CERTAIN    FARM    RENTAL  INCOME 

In  1956,  Congress  enacted  legislation  pro- 
viding social  security  coverage  for  farm  rent- 
al income  of  a  landowner  when  the  land- 
owner materially  participates  In  the  produc- 
tion of  the  commodities  raised  on  his  land. 
Several  years  after  this  provision  was  en- 
acted, there  were  court  decisions  which  held 
that  material  participation  by  the  landown- 
er could  be  established  through  the  actions 
of  his  agent,  and  the  Social  Security  Admin- 
istration has  conformed  with  these  court  de- 
cisions since  1961. 

A  problem  has  arisen  in  the  case  of  land- 
owners who  enter  into  an  agreement  with  a 
professional  farm  management  company  or 
other  person  who  has  the  responsibility  to 
choose  a  tenant  and  to  manage  and  supervise 
the  farm  operation.  In  such  a  situation,  the 
landowner  often  does  not  consider  himself 
to  be  participating  in  the  operation  of  the 
farm  and  views  his  income  as  investment  in- 
come rather  than  income  from  farm  self- 
employment. 

In  order  to  correct  this  situation,  the  Sen- 
ate added  an  amendment  to  the  bill  which 
would  exclude  from  coverage  under  social 
security  farm  rental  income  received  by  a 
landowner  under  an  agreement  between  the 
landowner  and  another  person  under  which 
the  other  person  is  to  manage  and  supervise 
the  production  of  commodities  on  the  land  If 
there  is  no  personal  participation  in  the  op- 
eration of  the  farm  by  the  landowner. 

The  amendment  I  have  offered,  while  it 
differs  technically  from  the  Senate  amend- 
ment, has  the  same  general  puipose  and 
effect.  It  would  restore  the  original  inten- 
tion of  the  provision  covering  farm  rental 
Income  under  the  social  security  system  in 
cases  in  which  the  landowner  does  not  mate- 
rially participate  in  the  operation  of  the 
farm. 

I  wish  to  emphasize  that  this  amendment 
makes  no  change  in  the  law  with  regard  to 
the  coverage  under  the  social  security  sys- 
tem of  farm  rental  income  in  situations 
where  the  landowner  does  materially  par- 
ticipate in  the  production  of  commodities 
on  his  land,  which  of  course  Incudes  lease 
arrangements  which  provide  tor  such  mate- 
rial participation  as  In  tbie  past.  The  amend- 
ment Is  limited  to  excluding  farm  rental  in- 
come only  In  Instances  in  which  the  land- 
owner completely  turns  over  the  manage- 
ment of  his  land  to  an  agent,  such  as  a  pro- 
fessional farm  management  company  and 
does  not  materially  participate  In  the  farm- 
ing operation  himself  on  that  land. 

RENEGOTIATION  ACT  STUDY 

Mr.  Speaker,  as  to  the  proposed  study  con- 
cerning the  Renegotiation  Act,  the  motion 
which  I  have  offered  simply  changes  the  date 
on  which  the  report  of  the  staff  of  the  Joint 
Committee  on  Internal  Revenue  Taxation 
Is  to  be  made  from  May  31,  1975,  to  Septem- 
ber 30,  1975.  This  is  simply  because  the  var- 
ious studies  which  are  being  made  by  the 
Renegotiation  Board,  the  General  Accounting 
Office,  and  the  Joint  Committee  will  be  ready 
by  the  latter  date. 


(Mr.  SCHNEEBELI  asked  and  was 
given  permission  to  revise  and  extend  his 
remarks.) 

Mr.  SCHNEEBELI.  Mr.  Speaker,  I  sup- 
port the  motion  of  the  gentleman  from 
Arkansas,  the  chairman  of  the  Ways  and 
Means  Committee. 

The  arrangement  made  by  the  con- 
ferees on  H.R.  8217  represents  an  effec- 
tive compromise  by  the  managers  on  the 
part  of  the  House  and  by  the  managers 
for  the  other  body.  The  package,  which 
has  the  support  of  the  administration, 
includes  changes  which  are  in  each  case 
reasonable  and  which,  generally  speak- 
ing, should  be  broadly  beneficial. 

H.R.  8217,  the  legislative  vehicle  for 
the  conference  report,  would  exempt 
from  duty  certain  equipment  for,  and 
repairs  of,  vessels  which  were  operated 
by  or  for  U.S.  agencies,  where  entries 
were  made  in  connection  with  vessels  ar- 
riving before  January  5,  1971.  The  bill 
was  approved  unanimously  by  our  com- 
mittee, and  was  passed  by  the  House  in 
October  of  1973. 

-  In  addition  to  this  bill,  the  package 
produced  by  the  conferees  include  nine 
amendments: 

First.  Under  existing  provisions,  those 
who  are  eligible  for  supplemental  security 
income,  SSI,  are  entitled  to  receive  Fed- 
eral payments  efifective  with  application. 
However,  SSI  is  a  new  program  and  the 
applications  in  many  cases  require 
months  for  processing.  Applicants  who 
are  in  dire  need,  therefore,  have  been 
tm*ning  to  State  welfare  oflBces  for  epaer- 
gency  aid.  If  tlie  State  gives  such  assist- 
ance, it  must  seek  reimbursement  from 
the  recipients,  who  are  not  likely  to  have 
any  means  of  reimbursement  until  their 
first  SSI  checks  come  in.  Under  the  con- 
ference proposal,  applicants  requiring 
emergency  aid  could  sign  agreements 
permitting  the  States  to  receive  their 
initial  SSI  payments.  The  States  would 
be  requii'ed  promptly  to  turn  back  to  the 
applicants  any  difference  between-  the 
amount  of  the  SSI  benefits  and  the  emer- 
gency aid  provided.  The  change  was 
worked  out  between  State  and  Federal 
agencies  involved,  and  appears  to  be  fair 
and  equitable  to  all  parties  concerned. 

Second.  Under  present  law,  social  se- 
curity benefits  in  the  future  are  tied  to 
the  cost-of-living,  through  an  automatic 
escalator  provision  which  the  House 
overwhelmuigly  approved.  Under  the 
conference  proposal.  Federal  supple- 
mental security  income  payments  also 
w^ould  rise  automatically  by  the  same 
percentage  as  cost-of-living  increases  in 
social  security  benefits., 

Thii-d.  When  the  Congress  enacted  the 
Federal-State  extended  unemployment 
compensation  program,  it  provided  that 
a  State  must  pay  extended  benefits  if 
its  insm'ed  unemployment  rate  were  at 
least  4  percent,  and  i£  that  rate  had  in- 
creased 20  percent  over  the  prior  2  years. 
Subsequent  legislation,  however,  has  per- 
mitted States  temporarily  to  participate 
in  the  program  without  regard  to  the  20- 
percent  increase  criterion.  That  legis- 
lation expires  at  the  end  of  this  month. 
Tlie  conference  proposal  would  extend  it 
further,  until  April  30,  1975.  It  Is  ex- 
pected that  this  extebslon  win  be  suf- 
ficiently long  to  enable  the  committee  to 
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examine  the  entire  unemployment  In- 
surance system  thoroughly  and  to  care- 
fully consider  proposals  for  permanent 
improvements. 

Fourth.  Another  conference  proposal 
related  to  unemployment  insurance 
would  amend  a  requirement  that  ad- 
vances to  States  from  the  general  fund 
of  the  Treasury  to  finance  the  payment 
of  benefits  for  the  first  half  of  1972  un- 
der the  Emergency  Unemployment  Com- 
pensation Act  of  1971  must  be  repaid  by 
withholding  Reed  Act  distributions  to 
those  States.  The  conferees  agreed  to 
provide  instead  that  these  advances 
must  be  repaid  whenever  the  extended 
unemployment  account  has  a  balance 
high  enough  to  permit  such  repayment. 

Fifth.  The  conferees  also  agreed  on  a 
proposal  to  extend  until  June  30,  1977, 
the  authority  for  full  Federal  funding 
of  expenditures  for  training  and  com- 
pensation of  inspectors  of  long-term  care 
Institutions  under  the  medicaid  program. 

Sixth.  Public  Law  92-233  made  two 
changes  relating  to  the  method  of  paying 
for  physicians'  services  in  teaching  hos- 
pitals under  medicare.  It  deferred  imtil 
July  1975,  the  implementation  of  a  re- 
quirement that  charges  be  paid  only 
where  the  teaching  hospital  patient  is  a 
private  patient.  Second,  it  authorized  a 
contract  with  the  National  Academy  of 
Sciences  for  a  study  of  reimbursement 
methods  for  medical  services  in  teaching 
hospitals.  The  Academy  is  to  report  by 
July  1,  1975,  but  it  has  since  become 
clear  that  more  time  Is  needed  fgr  the 
study,  and  the  conferees  agreed  upon  a 
deferral  of  the  report  deadline  to  March 
1976,  and  a  further  postponement  of  the 
implementation  of  the  reimbursement 
procedure  until  July  1976. 

Seventh.  A  provision  of  Public  Law 
92-603  requu'es  States  to  impose  an  en- 
rollment fee,  or  premium,  on  the  medi- 
cally indigent  as  distinguished  from  cash 
assistance  recipents.  At  the  time,  it  was 
thought  that  this  provision  would  result 
In  substantial  savings.  However,  many 
States  have  found  that  the  administra- 
tive costs  of  implementing  the  pi'ovision 
will  far  exceed  any  possible  savings.  In 
addition,  it  has  been  noted  that  when 
medically  needy  persons  are  entitled  to 
this  type  of  aid,  they  are  often  unable  to 
make  a  premium  pajnnent.  Therefore, 
the  conferees  agreed  to  an  amendment 
which  would  make  optional  the  imposi- 
tion of  a  premium  by  a  State. 

Eighth.  The  conferees  also  approved 
an  amendment  directing  the  staff  of  the 
Joint  Committee  on  Internal  Revenue 
taxation  to  conduct  a  study  and  inves- 
tigation of  the  operation  'and  effect  of 
the  Renegotiation  Act,  and  to  report  its 
findings  to  the  Committees  on  Ways  and 
Means  and  Finance  by  September  30, 
1975.  This  was  in  line  with  provisions 
which  the  Congress  earlier  enacted  in 
extending  the  life  of  the  Renegotiation 
Act. 

Ninth.  Finally,  the  conferees  agreed  to 
a  provision  to  assure  that  an  owner  of 
farmland  who  does  not  participate  ma- 
terially in  management  or  production  of 
the  land,  but  acts  solely  through  an 
agent,  will  not  have  any  rental  Income 
from  that  land  counted  as  earned  income 
for  social  security  purposes. 


There  were  other  amendments  which 
the  Senate  had  attached  to  H.R.  8217. 
But  the  House  conferees  declined  to  ac- 
cept them.  We  feel  the  amendments  to 
which  we  did  agree  warrant  the  support 
of  the  House,  and  I  therefore  urge  the 
approval  of  the  conference  package. 

Mrs.  GRIFFITHS.  Mr.  Speaker,  at- 
tached by  the  Senate  to  the  tarifif  bill 
H.R.  8217  are  several  nontariff  provisions. 
Several  of  these  provisions  are  reason- 
able: The  provision  that  supplemental 
security  income,  SSI,  benefits  be  raised 
automatically  to  keep  pace  with  cost-of- 
living  increases,  and  the  requirement 
that  sucli  increases  be  timed  to  coincide 
with  cost-of-living  increases  in  social 
security. 

But  I  urge  conferees  to  reject  the  Sen- 
ate move  to  revive  the  practice  of  Fed- 
eral reimbursement  for  State  welfare 
payments  to  the  aged,  blind,  and  dis- 
abled. In  passing  SSI  in  October  1972, 
Congress  took  a  giant  step  of  responsibil- 
ity. It  assumed  the  duty  of  giving  basic 
income  protection  to  all  the  needy  aged, 
blind,  and  disabled,  and  it  agreed  that 
each  such  American  should  get  the  same 
number  of  dollars  from  the  U.S.  Treas- 
ury, no  matter  where  he  lived.  We  de- 
cided to  stop  paying  $62  for  an  aged 
woman  in  Mississippi,  but  almost  twice 
as  much  for  one  in  Michigan,  and  to  pay 
them  both  the  same  $130  monthly.  Be- 
fore the  program  started,  we  raised  the 
figure  to  $140,  and  now,  on  July  1,  to  $146. 

The  Senate  proposal  would  put  us  back 
in  the  business  of  giving  more  to  some 
than  to  others,  and  it  would  discriminate 
in  favor  of  the  least  needy.  It  would  have 
the  Federal  Government  give  more  to  a 
person  in  Boston  than  in  Baltimore,  In 
San  Francisco  than  in  Cincinnati,  in  New 
York  than  in  Chicago.  This  is  wrong.  The 
proposal  would — 

First.  Require  all  States  to  pass  along 
any  future  cost-of-living  increases  in  the 
basic  SSI  floor  payments,  and  would  be 
enforced  by  loss  of  medicaid  funds;  and 

Second.  Pay  half  the  cost  of  this  for 
any  State  that  already  was  spending  as 
much  on  SSI  supplements  as  its  1972 
share  of  former  welfare  payments  to  the 
aged,  blind,  and  disabled.  There  now  are 
six  such  States:  California,  Hawaii,  Mas- 
sachusetts, Nevada,  New  York,  and  Wis- 
consin; New  Jersey  and  Rhode  Island 
may  reach  this  level  of  hold-harmless 
SSI  spending  in  fiscal  year  1975. 

If  the  House  should  acquiesce,  and  if 
the  cost  of  living  were  to  go  up  10  percent 
a  year,  it  would  mean  that  the  Federal 
Treasury  would  pay  an  estimated  $75 
million  in  fiscal  year  1976  to  increase  SSI 
supplementary  payments  in  perhaps 
eight  States,  States  where  levels  far  ex- 
ceed the  average. 

Consider  how  it  would  work  out.  The 
basic  SSI  floor  would  rise  from  $146  to 
$161  per  individual,  a  gain^of  $15.  This 
still  would  be  below  the  poverty  level,  by 
$16. 

But  in  Massachusetts,  one  of  the  hold- 
harmless  States,  an  aged  person  on  SSI 
already  receives  $268.96,  52  percent  above 
the  poverty  line.  Under  the  Senate 
amendment,  his  payment  would  rise  $15, 
too — up  to  $284,  60  percent  above  the 
poverty  line.  And  $7.50  of  this  increase 


would  be  paid  by  the  Federal  Govern- 
ment. 

In  California  an  aged  couple  now  can 
receive  a  maximum  of  $440  a  month  in  , 
SSI  plus  the  State  supplement.  This  Is  | 
almost  double  the  poverty  level.  If  the 
couple   also   has   social   security,    its  | 
monthly  guarantee  is  $20  higher,  $460. 
This  Is  $4  more  than  the  maximum  se-  , 
curity  benefit  received  anywhere  in  the  j 
country  by  someone  who  paid  the  maxi- 
mum payroll  taxes  for  all  their  working  t 
lives.  Assuming  a  10-percent  boost  in  the 
cost  of  living,  the  Senate  amendment 
would  boost  the  California  guarantee 
level  for  an  aged  couple  on  social  security 
up  to  $482  per  month,  almost  $5,800  per 
year  in  tax-free  income.  ; 

If  the  object  of  the  amendment  is  to  j 
help  those  poor  persons  most  injured  by  l 
inflation,  those  extra  Federal  dollars 
should  go  instead  to  help  raise  the  basic 
SSI  floor.  If  the  full  $7.50  per  single  per- 
son were  added  to  the  floor.  It  would 
finally  be  barely  over  the  poverty  line,  by 
a  margin  of  $1.50,  although  at  higher 
cost. 

If  the  States  want  their  SSI  recipients 
to  get  the  benefit  of  cost-of-liying  in- 
creases. It  Is  the  States  responsibility  to 
provide  the  supplement.  In  42  States  this 
can  be  done  without  spending  an  extra 
penny.  This  welfare  costs  for  the  aged, 
blind  and  disaWed  are  less  today  than  in 
calendar  1972,  thanks  to  SSI;  and  the 
cost-of-living  boost  in  the  basic  floor 
would,  give  them  additional  savings  to 
pass  along. 

Once  before,  last  November,  there  was 
an  effort  to  turn  the  clock  backward  by 
returning  to  Federal  matching  for  State 
supplements.  The  House  voted  246  to  163 
against  that  move,  and  on  the  floor  Ways 
and  Means  Committee  members  voted  al- 
most 3  to  1  against  it — 16  to  6,  with  3  not 
voting. 

(Mr.  MILLS  asked  and  was  given  per- 
mission to  revise  and  extend  his 
remarks.) 

Mr.  MILLS.  Mr.  Speaker,  I  move  the 
previous  question  on  the  motion. 

The  previous  question  was  ordered. 

The  SPEAKER.  The  question  is  on  the 
motion  offered  by  the  gentleman  from 
Arkansas  (Mr.  Muls)  . 

The  motion  was  agreed  to. 

The  Senate  amendment  to  the  title  of 
the  bill  was  concurred  in. 

A  motion  to  reconsider  was  laid  on  the 
table. 
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EXEMPTION  FROM  DUTY  CERTAIN 
EQUIPMENT  AND  REPAIRS  FOR 
VESSELS 

Mr.  TALMADGE.  Mr.  President,  I  ask 
the  Chair  to  lay  before  the  Senate  a 
message  from  the  House  of  Representa- 
tives on  H.R.  8217. 

The  PRESIDING  OFFICER  laid  be- 
fore the  Senate  the  amendment  of  the 
House  of  Rpresentatives  to  the  amend- 
ment of  the  Senate  to  the  bUl  (H.R.  8217) 
to  exempt  from  duty  certain  equipment 
and  repairs  for  vessels  operated  by  or  for 
any  agency  of  the  United  States  where 
the  entries  were  made  in  connection  with 
vessels  arriving  before  January  5,  1971, 
which  was:  In  lieu  of  the  matter  pro- 
posed to  be  inserted  by  said  amendment, 
insert : 

Sec.  3.  The  last  sentence  of  section  203(e) 

(2)  or  the  Federal-State  Extended  Unem- 
ployment C!ompensatlon  Act  of  1970  (as 
added  by  section  20  of  Public  Law  93-233 
and  amended  by  section  2  of  Public  Law  93- 
256  and  by  section  2  of  Public  Law  93-329) 
Is  amended  by  striking  out  "August  1,  1974" 
and  Inserting  In  lieu  thereof  "April  30,  1975". 

Sec.  4.  (a)  The  second  sentence  of  section 
204(b)  of  the  Emergency  Unemployment 
Compensation  Act  of  1971  Is  amended  to  read 
as  follows:  "Amounts  appropriated  as  repay- 
able advances  and  paid  to  the  States  under 
section  203  shall  be  repaid,  without  Interest, 
as  provided  in  section  905(d)  of  the  Social 
Secvirlty  Act." 

(b)  Section  903(b)  of  the  Social  Security 
Act  Is  amended  by  striking  out  paragraph 

(3)  . 

Sec.  5.  Section  1631  of  the  Social  Security 
Act  is  amended  by  adding  the  following  at 
the  end  thereof: 

"REIMBURSEMENT     TO     STATES     FOR  INTERIM 
ASSISTANCE  PAYMENTS 

"(g)(1)  Notwithstanding  subsection  (d) 
(1)  and  subsection  (b)  as  it  relates  to  the 
payment  of  less  than  the  correct  amount  of 
benefits,  the  Secretary  may,  upon  written 
authorization  by  an  Individual,  withhold 
benefits  due  with  respect  to  that  Individual 
and  may  pay  to  a  State  (or  a  political  sub- 
division thereof  if  agreed  to  by  the  Secretary 
and  the  State)  from  the  benefits  withheld 
an  amount  sufficient  to  reimburse  the  State 
(or  political  subdivision)  for  interim  assist- 
ance furnished  on  behalf  of  the  individual 
by  the  State  (or  political  subdivision). 

"(2)  For  purposes  of  this  subsection,  the 
term  benefits'  with  respect  to  any  individxial 
meixns  stipplemental  security  income  benefits 
under  this  title,  and  any  State  supple- 
mentary payments  \inder  section  1616  or 
under  section  212  of  Public  Law  93-66  which 
Che  Secretary  makes  on  behalf  of  a  Stutt 


(or  political  subdivision  thereof),  that  the 
Secretary  has  determined  to  be  due  with 
respect  to  the  Individual  at  the  time  the  Sec- 
retary makes  the  first  payment  of  benefits.  A 
cash  advance  made  pursuant  to  subsection 
(a)  (4)  (A)  shall  not  be  considered  as  the 
first  payment  of  benefits  for  purposes  of  the 
preceding  sentence. 

"(3)  For  purposes  of  this  subsection,  the 
term  'interim  assistance'  with  respect  to  any 
individual  means  assistance  financed  from 
State  or  local  funds  and  furnished  for  meet- 
ing basic  needs  during  the  period,  beginning 
with  the  month  in  which  the  individual  filed 
an  application  for  benefits  (as  defined  in 
paragraph  (2)),  for  which  he  was  eligible 
for  such  benefits, 

"(4)  In  order  for  a  State  to  receive  reim- 
bursement under  the  provisions  of  para- 
graph (1),  the  State  shall  have  in  effect  an 
agreement  with  the  Secretary  which  shall 
provide — 

"(A)  that  if  the  Secretary  makes  payment 
to  the  State  (or  a  political  subdivision  of  the 
State  as  provided  for  under  the  agreement) 
in  reimbursement  for  Interim  assistance  (as 
defined  In  paragraph  (3) )  for  any  individ- 
ual in  an  amount  greater  than  the  reim- 
bursable amount  authorized  by  paragraph 
(1),  the  State  (or  political  subdivision)  shall 
pay  to  the  individual  the  balance  of  such 
payment  In  excess  of  the  reimbursable 
amoimt  as  expeditiously  as  possible,  but  In 
any  event  within  ten  working  days  or  a 
shorter  period  specified  in  the  agreement; 
and 

"(B)  thart;  the  State  will  comply  with  such 
other  rules  as  the  Secretary  finds  necessary 
to  achive  efllcient  and  effective  administra- 
tion of  this  subsection  and  to  carry  out  the 
purposes  of  the  program  established  by  this 
title,  including  protection  of  hearing  rights 
for  any  individual  aggrieved  by  action  taken 
by  the,  State  (or  political  subdivision)  p\ir- 
suant  to  this  subsection. 

"(5)  The  provisions  of  subsection  (c)  shall 
not  be  applicable  to  any  disagreement  con- 
cerning payment  by  the  Secretary  to  a  State 
pursuant  to  the  preceding  provi^ons  of  this 
subsection  nor  the  amount  retained  by  the 
State  (or  political  subdivision). 

"(6)  The  provisions  of  this  subsection 
shall  expire  on  June  30,  1976.  At  least  sixty 
days  prior  to  such  expiration  date,  the  Sec- 
retary shaU  submit  to  Congress  a  report  as- 
sessing the  effects  of  actions  taken  pursuant 
to  this  subsection.  Including  the  adequacy 
of  interim  assistance  provided  and  the  eflS- 
clency  and  effectiveness  of  the  administra- 
tion of  such  provisions.  Such  report  may  In- 
clude such  recommendations  as  the  Secre- 
tary deems  appropriate,". 

Sec.  6.  (a)  Section  1611  of  the  Social  Se- 
curity Act  is  amended — 

(1)  in  subsection  (a)  (1)  (A),  by  Inserting 
"(or,  If  greater,  the  amount  determined  un- 
der section  1617)"  Immediately  after  "$1,- 
752": 

(2)  In  subsection  (a)(2)(A),  by  Inserting 
"(or,  If  greater,  the  amount  determined  un- 
der section  1617)"  immediately  after  "$2,- 
628"; 

(3)  In  subsection  (b)(1),  by  Inserting 
"(or,  if  greater,  tlie  amount  determined  un- 
der section  1617)"  Immediately  after  "$1,- 
752";  and 

(4)  in  sxibsection  (b)(2),  by  Inserting 
"(or,  M  greater,  the  amount  determined  un- 
der section  1617)"  immediately  after  "$2,- 
628". 

(b)  Part  A  of  title  XVT  of  such  Act  is  fur- 
ther amended  by  adding  at  the  end  thereof 
the  following  new  section: 

•COST-OF-LIVINC     ADJUSTMENTS     IN  BENEFITS 

"Sec,  1617.  Whenever  benefit  amounts  un- 
der title  II  are  increased  by  any  percentage 
effective  with  any  month  as  a  result  of  de- 
termination made  under  section  215(1),  each 
of  the  dollar  amounts  in  effect  for  such 
montli  luider  subsections  (a)  (1)  (A),  (a)  (2) 
(A),  (b)  (1),  (b)  (2)  of  section  1611,  and  sub- 


section (a)(1)(A)  of  section  211  of  Public 
Law  93-66,  as  specified  in  such  subsections 
or  as  previously  increased  \mder  this  sec- 
tion, shall  be  Increased  by  the  same  percent- 
age (and  rounded,  when  not  a  multiple  of 
$1,20,  to  the  next  higher  multiple  of  $1.20), 
effective  with  respect  to  benefits  for  months 
after  such  month;  and  such  dollar  amounts 
as  so  Increased  shall  be  published  in  the 
Federal  Register  together  with,  and  at  the 
same  time  as,  the  material  required  by  sec- 
tion 215(1)(2)(D)  to  be  published  therein 
by  reason  of  such  determination." 

Sec.  7.  (a)  Section  15(c)  (2)  of  Public  Law 
93-233  is  amended  by  striking  out  "Decem- 
ber 1,  1974"  and  Inserting  in  lieu  thereof 
"March  1,  1975",  and  by  striking  out  "July  1, 
1975"  and  inserting  in  lieu  thereof  "March  1, 
1976". 

(b)  Section  16(c)(5)  of  Public  Law  93- 
233  Is  amended  by  striking  out  "March  1, 
1975"  and  inserting  In  lieu  thereof  "June  1, 
1975"  and  by  striking  out  "October  1,  1975" 
and  inserting  In  lieu  thereof  "June  1,  1976". 

(c)  Section  15(d)  of  Public  Law  93-233  Is 
amended  by  striking  out  "January  1,  1975, 
except  that  If  the  Secretary  of  Health,  Edu- 
cation, and  Welfare  determines  that  addi- 
tional time  Is  required  to  prepare  the  report 
required  by  subsection  (c),  he  may,  by  regu- 
lation, extend  the  applicability  of  the  pro- 
visions of  subsection  (a)  to  cost  account- 
ing periods  beginning  after  June  30,  1975" 
and  Inserting  In  lieu  thereof  "July  1,  1976", 

Sec,  8,  Section  249B  of  the  Social  Security 
Amendments  of  1972  Is  amended  by  strik- 
ing out  "June  30,  1974"  and  inserting  in  lieu 
thereof  "June  30,  1977". 

Sec.  9.  (a)  Section  1902(a)  (14)  (B)  (i)  of 
the  Social  Security  Act  (relating  to  certain 
cost-sharing  fees  required  to  be  paid  by  some 
Individuals  under  medicaid)  is  amended  by 
striking  out  "shall"  and  Inserting  in  lieu 
thereof  "may". 

(b)  The  amendment  made  by  subsection 
(a)  shall  be  effective  January  1,  1973. 

Sec.  10.  (a)  Section  211(a)  (1)  of  the  Social 
Security  Act  is  amended  by  Inserting  after 
"material  participation  by  the  owner  or 
tenant"  each  time  it  occurs  the  following: 
"(as  determined  without  regard  to  any  ac- 
tivities of  an  agent  of  such  owner  or  ten- 
ant) ". 

(b)  Section  1402(a)(1)  of  the  Internal 
Revenue  Code  of  1954  (relating  to  definition 
of  net  earnings  from  self-employment)  la 
amended  by  Inserting  after  "material  par- 
ticipation by  the  owner  or  tenant"  each  time 
it  occurs  the  following:  "(as  determined 
without  regard  to  any  activities  of  an  agent 
of  such  owner  or  tenant) ". 

(c)  The  amendments  made  by  this  sec- 
tion shall  apply  with  respect  to  taxable 
years  beginning  after  December  31,  1973. 

Sec.  11.  (a)  The  staff  of  the  Joint  Com- 
mittee on  Internal  Revenue  Taxation  shall 
conduct  a  comprehensive  study  and  investi- 
gation of  the  operation  and  effect  of  the 
Renegotiation  Act  of  1951,  as  amended,  with 
a  view  to  determining  whether  such  Act 
shoiUd  be  extended  beyond  December  31, 
1975,  and,  if  so,  how  the  administration  of 
such  Act  can  be  improved.  The  Joint  Com- 
mittee staff  shall  specifically  consider 
whether  exemption  criteria  and  the  statutory 
factors  for  determining  excessive  profits 
should  be  changed  to  make  the  Act  fairer 
and  more  effective  and  more  objective.  The 
Joint  Committee  staff  shall  also  consider 
whether  the  Renegotiation  Board  should  be 
restructvued. 

(b)  In  conducting  such  study  and  investi- 
gation the  staff  of  the  Joint  Committee  on 
Internal  Revenue  Taxation  shall  consult  with 
the  staffs  of  the  Renegotiation  Board,  the 
General  Accounting  Office,  the  Cost  Account- 
ing Standards  Board,  and  the  Joint  Economic 
Committee. 

(c)  The  staff  of  the  Joint  Committee  on 
Internal  Revenue  Taxation  shall  submit  the 
results  of  its  study  and  investigation  to  the 
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Committee  on  Ways  and  Means  of  the  House 
of  Representatives  and  to  the  Committee  on 
Finance  of  the  Senate  on  or  before  Septem- 
ber 30,  1975,  together  with  such  recom- 
mendations as  it  deems  appropriate. 

Mr.  TALMADGE.  Mr.  President,  I  be- 
lieve the  Senate  can  be  quite  pleased 
with  the  House  action  on  H.R.  8217.  The 
Senate  added  11  provisions  to  this  bill. 
The  House  has  accepted  all  or  a  signifi- 
cant part  of  nine  of  the  Senate  provi- 
sions. Of  the  three  amendments  with 
the  greatest  cost  impact,  the  House  has 
accepted  the  major  part  of  two  of  the 
Senate  provisions,  concerning  supple- 
mental security  income  and  unemploy- 
ment benefits.  The  House  was  unwilling 
to  accept  at  this  time  the  third  provision, 
relating  to  the  retirement  income  credit, 
because  the  Ways  and  Means  Committee 
has  already  proposed  its  own  retirement 
Income  credit  provision  as  a  part  of  the 
tax  reform  bill  they  are  working  on  now. 

Let  me  describe  briefiy  how  the  provi- 
sions in  the  House  substitute  amendment 
relate  to  the  provisions  in  the  Senate- 
passed  bill. 

BETraEMENT  INCOME  C^IEDIT 

Under  present  law  a  retirement  in- 
come credit  of  up  to  $1,524  multiplied 
by  15  percent — that  is,  $229 — is  allowed 
for  single  persons  age  65  or  over  having 
retirement  income.  The  credit  is  reduced 
by  social  security  and  certain  other  pen- 
sion income,  and  it  is  reduced  for  persons 
under  age  72  by  50  percent  of  earnings 
over  $1,200  and  100  percent  of  earnings 
over  $1,700.  Under  the  Senate  provision, 
the  credit  for  a  single  person  would  be 
based  on  $2,500  instead  of  $1,524,  and 
the  credit  would  be  reduced  by  50  per- 
cent of  all  earnings  above  $2,100.  The 
House  was  imwilling  to  accept  this  pro- 
vision at  this  time  because  the  Ways  and 
Means  Committee  has  already  incor- 
porated a  provision  liberalizing  the  re- 
tirement test  in  the  tax  reform  bill  they 
are  now  working  on. 

SUPPLEMENTAL   SECTTRITT   INCOME  PROVISIONS 

The  Senate  amendment  Included  a 
provision  which  would  make  it  possible 
for  the  Social  Security  Administration 
and  the  States  to  enter  into  arrange- 
ments whereby  the  States  would  provide 
payments  to  meet  the  basic  needs  of 
aged,  blind,  and  disabled  persons  during 
the  time  whUe  the  Social  Security  Ad- 
ministration is  processing  their  claims 
for  benefits  under  the  supplemental 
security  income  program. 

Social  security  would  then  reimburse 
the  States  for  these  interim  pasnnents 
out  of  any  retroactive  SSI  benefits  other- 
wise due  the  applicant.  The  Senate 
amendment  would  have  authorized  these 
arrangements  for  a  temporary  period 
ending  June  30,  1975,  with  a  requirement 
that  the  Secretary  of  Health,  Education, 
and  Welfare  report  to  Congress  his  rec- 
ommendations concerning  this  provision 
60  days  prior  to  that  date.  The  House 
agreed  to  this  Senate  provision  with  a 
modification  which  would  move  the  ex- 
piration date  from  June  30,  1975,  to  June 
30, 1976. 

The  Senate  amendment  also  contained 
a  provision  which  would  provide  for 
automatic   cost-of-living  Increases  In 


supplemental  security  income  benefits 
starting  in  July  1975.  Under  this  provi- 
sion SSI  benefits  will  be  increased  when- 
ever social  security  benefits  are  increased 
automatically  because  the  cost  of  living 
has  risen.  The  Senate  amendment  would 
also  have  required  States  which  provide 
additional  State  benefits  over  and  above 
the  Federal  SSI  benefits  to  pass  on  these 
automatic  increases  in  SSI  to  the  bene- 
ficiaries rather  than  offsetting  them  by 
reducing  the  amount  of  the  State  bene- 
fits. The  Senate  provision  also  included 
some  Federal  funding  for  States  which 
would  have  incurred  additional  costs  be- 
cause of  this  requirement.  The  House  of 
Representatives  accepted  that  part  of 
the  Senate  amendment  which  provides 
for  automatic  cost-of-living  increases  in 
the  Federal  SSI  benefits,  but  rejected  the 
requirement  that  States  pass  through 
these  Increases  to  beneficiaries  without 
offsetting  reductions  in  State  benefits. 

UNEMPLOYMENT  BENEFITS  PROVISIONS 

Under  existing  law,  extended  unem- 
ployment benefits  are  payable  for  up  to 
13  weeks  over  and  above  the  26  weeks  of 
benefits  under  the  regular  unemploy- 
ment programs  in  States  experiencing 
high  rates  of  unemployment.  To  be 
eligible  for  50  percent  Federal  matching. 
States  must  have  both  a  4-percent  or 
higher  rate  of  insured  unemployment 
and  a  rate  of  insured  unemployment 
which  is  at  least  120  percent  of  the  rate 
prevailing  in  the  State  in  a  comparable 
period  of  the  prior  2  years.  Because  of 
persistent  unemployment  in  certain 
areas  of  the  country,  however,  many 
States  which  meet  the  first  requirement 
of  a  4-percent  insured  imemployment 
rate  no  longer  are  able  to  meet  the  sec- 
ond factor.  Consequently,  Congress  has 
on  several  occasions  acted  to  allow 
States,  on  an  optional  basis,  to  waive 
the  120  percent  requirement.  The  most 
recent  enactment  permitting  such  a 
waiver  will  expire  at  the  end  of  this 
month. 

Under  the  Senate  amendment,  the  au- 
thority for  the  States  to  receive  Federal 
matching  for  extended  benefits  without 
meeting  the  120  percent  requirement 
would  have  been  extended  through  the 
end  of  June,  1975.  The  House  accepted 
this  amendment  with  a  modification  un- 
der which  the  provision  will  expire  on 
April  30,  1975  rather  than  on  June  30, 
1975. 

The  House  also  accepted,  without 
change,  a  Senate  amendment  which 
would  modify  the  procedure  for  reim- 
bursing the  general  fund  for  certain  ad- 
vances which  were  made  to  the  Unem- 
ployment Trust  Fimd  to  cover  the  cost  of 
benefits  under  the  Emergency  Unemploy- 
ment Compensation  Act  of  1971. 

MEDICARE  AND   MEDICAID  AMENDMENTS  IN  H.R. 
8217 

The  House  has  accepted  the  three  Sen- 
ate provisions  relating  to  the  medicare 
and  medicaid  programs.  The  first  provi- 
sion extends  for  an  additional  3  years 
100  percent  Federal  funding  of  the  costs 
for  training  and  compensation  of  inspec- 
tors of  long-term  care  institutions  par- 
ticipating in  medicaid.  These  inspectors 
determine  compliance  of  skilled  nursing 


facilities  and  intermediate  care  facili- 
ties with  health  and  safety  standards. 

The  second  provision  removes  a  re- 
quirement that  States  impose  a  premium 
or  enrollment  fee  on  medically  needy 
persons  using  medicaid.  The  provision 
makes  this  premium  optional  with  the 
State  rather  than  mandatory. 

The  third  provision  extends  tlie  period 
for  a  study  of  appropriate  and  fair  re- 
imbursement for  physicians  in  teaching 
hospitals  until  March  1976..The  original 
study  requirement  was  included  in  Public 
Law  93-233.  Both  the  Department  of 
Health,  Education,  and  Welfare  and  the 
National  Institute  of  Medicine,  which  is 
doing  the  study  for  HEW,  indicated  that 
a  longer  study  period  was  needed  to  do  a 
thorough  job. 

SOCIAL    SECURITY    COVERAGE    OF    FARM  INCOME 

The  Senate  amendment  included  a 
provision  to  make  clear  that  a  farm 
owner  who  does  not  himself  participate 
in  the  operations  of  the  farm  will  not  be 
subject  to  social  security  tax  on  farm 
rental  income  because  of  actions  taken 
by  a  farm  management  company  whicli 
acts  as  his  agent  in  leasing  the  farm  to 
the  tenant.  The  House  of  Representatives 
agreed  to  the  Senate  amendment  with 
modifications  of  a  technical  nature. 

PROVISIONS  RELATING  TO  THE  RENEGOTIATION 
ACT 

The  Renegotiation  Act  was  recently 
extended  for  18  months,  through  Decem- 
ber 31,  1975.  The  Senate  bill  would  have 
provided  for  an  extension  only  through 
June  30,  1975,  and  it  directed  the  staff 
of  the  Joint  Committee  on  Internal  Rev- 
enue Taxation  to  conduct  a  comprehen- 
sive study  and  investigation  of  the  op- 
eration and  effect  of  the  Renegotiation 
Act.  The  House  would  not  accept  a  mod- 
ification in  the  expiration  date  of  the 
Renegotiation  Act,  but  they  did  agree 
to  the  Senate  provision  directing  a  com- 
prehensive study  of  the  act.  This  study 
must  be  submitted  to  the  Committee  on 
Finance  and  the  Committee  on  Ways 
and  Means  by  September  30, 1975. 

The  PRESIDING  OFFICER.  The  Sen- 
ator from  Michigan. 

Mr.  GRIFFIN.  Mr.  President,  I  won- 
der if  the  Senator  will  tell  me  who  on 
their  side  is  primarily  concerned  with 
this. 

Mr.  TALMADGE.  It  went  to  confer- 
ence in  the  House,  and  was  reported  in 
technical  disagreement.  The  House  and 
Senate  conferees  were  \manimous  in 
their  report.  The  House  will  propose  cer- 
tain amendments  which  embodied  about 
80  to  85  percent  of  the  Senate  amend- 
ments to  the  bill. 

It  was  agreed  to  by  the  conferees  on 
the  part  of  the  Senate,  which  I  believe 
were  Senator  Bennett,  Senator  Curtis, 
and  one  other  I  do  not  recall  at  the 
moment.  Senator  Bennett  can  speak  for 
himself. 

Mr.  BENNETT.  So  far  as  I  am  con- 
cerned, I  see  no  reason  why  we  should 
not  concur  in  the  House  amendment. 

Mr.  TALMADGE.  Mr.  President,  I 
move  that  the  Senate  concur  In  the 
amendment  of  the  House. 

The  motion  was  agreed  to. 
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an  act 

 88  STAT.  420 

To  exempt  from  duty  certain  equipment  and  repairs  for  vessels  operated  by  or 
for  any  agency  of  the  United  States  where  tiie  entries  were  made  in  con- 
nection with  vessels  arriving  t)efore  January  5,  1971,  and  for  other  purposes. 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled^  That  sections  ;U14 
and  3115  of  the  Revised  Statutes  of  the  United  States  (19  U.S.C.  257 
and  258)  shall  not  apply  to  entries  made  in  connection  with  ai  rivals 
before  January  5,  1971,  of  vessels  ovk^ned  by  the  United  States,  or 
bareboat  chartered  to  the  United  States,  and  operated  by  or  for  the 
account  of  any  department  or  agency  of  the  United  States. 

Sec.  2.  On  or  after  the  date  of  the  enactment  of  this  Act,  no  depart- 
ment or  agency  of  the  United  States  shall  be  entitled  to  a  refund  of 
any  duties  paid  before  January  5,  1971,  by  any  department  or  agency 
of  the  United  States  under  section  3114  of  the  Revised  Statutes  of  the 
United  States. 

Six.  3.  The  last  sentence  of  section  203(e)  (2)  of  the  Federal-State 
Extended  Unemployment  Compensation  Act  of  1970  (as  added  by  sec- 
tion 20  of  Public  Law  93-233  and  amended  by  section  2  of  Public  Law 
93-256  and  by  section  2  of  Public  Law  93-329)  is  amended  by  striking 
out  "August  1, 1974"  and  inserting  in  lieu  thereof  "April  30, 1975". 

Skc.  4.  (a)  The  second  sentence  of  section  204(b)  of  the  Emergency 
Unemployment  Compensation  Act  of  1971  is  amended  to  read  as  fol- 
lows :  "Amounts  appropriated  as  repayable  advances  and  paid  to  the 
States  under  section  203  shall  be  repaid,  without  interest,  as  provided 
in  section  905(d)  of  the  Social  Security  Act." 

(b)  Section  903(b)  of  the  Social  Security  Act  is  amended  by  strik- 
ing out  paragraph  (3) . 

Sec.  5.  Section  1631  of  the  Social  Security  Act  is  amended  by  adding 
the  following  at  the  end  thereof : 

"reimbursement  to  states  for  interim  assistance  payments 

"(g)(1)  Notwithstanding  subsection  (d)(1)  and  subsection  (b)  as 
it  relates  to  the  payment  of  less  than  the  correct  amount  of  benefits, 
the  Secretary  may,  upon  written  authorization  by  an  individual,  with- 
hold benefits  due  with  respect  to  that  individual  and  may  pay  to  a 
State  (or  a  political  subdivision  thereof  if  agreed  to  by  the  Secretary 
and  the  State)  from  the  benefits  withheld  an  amount  sufficient  to  reim- 
burse the  State  (or  political  subdivision)  for  interim  assistance 
furnished  on  behalf  of  the  individual  by  the  State  (or  political 
subdivision). 

"  (2)  For  purposes  of  this  subsection,  the  term  'benefits'  with  respect 
to  any  individual  means  supplemental  security  income  benefits  under 
this  title,  and  any  State  supplementary  payments  under  section  1616 
or  under  section  212  of  Public  Law  93-66  which  the  Secretary  makes 
on  behalf  of  a  State  (or  political  subdivision  thereof),  that  the  Secre- 
tary has  determined  to  be  due  with  respect  to  the  individual  at  the 
time  the  Secretary  makes  the  first  payment  of  benefits.  A  cash  advance 
made  pursuant  to  subsection  (a)  (4)  (A)  shall  not  be  considered  as  the 
first  payment  of  benefits  for  purposes  of  the  preceding  sentence. 
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"(3)  For  purposes  of  tliis  subsection,  the  term  "interim  assistance' 
with  respect  to  any  individual  means  assistance  financed  from  State 
or  local  funds  and  furnished  for  meeting  basic  needs  during  the  period, 
beginning  with  the  month  in  which  the  individual  filed  an  application 
for  benefits  (as  defined  in  paragraph  (2) ),  for  which  he  was  eligible 
for  such  benefits. 

"(4)  In  order  for  a  State  to  receive  reimbursement  under  the  pro- 
visions of  paragraph  (1),  the  State  shall  have  in  effect  an  agreement 
with  the  Secretary  which  shall  provide — 

"(A)  that  if  the  Secretary  makes  payment  to  the  State  (or 
a  political  subdivision  of  the  State  as  provided  for  under  the 
agreement)  in  reimbursement  for  interim  assistance  (as  defined 
in  paragraph  (3) )  for  any  individual  in  an  amount  greater  than 
the  reimbursable  amount  authorized  by  paragraph  (1),  the  State 
(or  political  subdivision)  shall  pay  to  the  individual  the  balance 
of  such  payment  in  excess  of  the  leimbuisable  amount  as  expedi- 
tiously as  possible,  but  in  any  event  within  ten  working  days  or 
a  shorter  period  specified  in  the  agreement ;  and 

"(B)  tliat  the  State  will  comply  with  such  other  rules  as  the 
Secretary  finds  necessary  to  achieve  efficient  and  effective  admin- 
istration of  this  subsection  and  to  carry  out  the  purposes  of  the 
program  established  by  this  title,  including  protection  of  hearing 
rights  for  any  individual  aggrieved  by  action  taken  by  the  State 
(or  political  subdivision)  pursuant  to  this  subsection. 
"(5)  The  provisions  of  subsection  (c)  shall  not  be  applicable  to  ajiy 
disagreement  concerning  payment  by  the  Secretary  to  a  State  pur- 
suant to  the  preceding  provisions  of  tiiis  subsection  nor  the  amount 
retained  by  the  State  (or  political  subdivision). 

"(6)  The  provisions  of  this  subsection  shall  expire  on  June  30,  1976. 
At  least  sixty  days  prior  to  such  expiration  date,  the  Secretary  shall 
submit  to  Congress  a  report  assessing  the  effects  of  actions  taken  pur- 
suant to  this  subsection,  including  the  adequacy  of  interim  assistance 
provided  and  the  efficiency  and  effectiveness  of  the  administration  of 
such  provisions.  Such  repoi  t  may  include  such  l  ocommendations  as  the 
Secretary  deems  appropriate.". 

Sec.  6.  (a)  Section  1611  of  the  Social  Security  Act  is  amended — 

(1)  in  subsection  (a)  (1)  (A),  by  inserting  "(or,  if  greater,  the 
amount  determined  under  section  1617)"  immediately  after 
"$1,752"; 

(2)  in  subsection  (a)  (2)  (A),  by  inserting  "(or,  if  greater,  the 
amount  determined  under  section  1617)"  immediately  after 
"$2,628"; 

(3)  in  subsection  (b)(1),  by  inserting  "(or,  if  greater,  the 
amount  determined  under  section  1617)"  immediately  after 
"$1,752";  and 

(4)  in  subsection  (b)(2),  by  inserting  "(or,  if  greater,  the 
amount  determined  under  section  1617)"  immediately  after 
"$2,628". 

(b)  Part  A  of  title  XVI  of  such  Act  is  further  amended  by  adding 
at  the  end  thereof  the  following  new  section : 
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COST-OF-LIVING  ADJUSTMENTS  IN  BENEFITS 


"Sec.  1C17.  Whenever  benefit  amounts  under  title  II  are  increased 
by  any  percentage  effective  with  any  month  as  a  result  of  determina- 
tion made  under  section  215 (i),  each  of  the  dollar  amounts  in  effect 
for  such  month  under  subsections  (a)(1)(A),  (a)(2)(A),  (b)(1), 
(b)  (2)  of  section  1611,  and  subsection  (a)  (1)  (A)  of  section  211  of 
Public  Law  93-66,  as  specified  in  such  subsections  or  as  previously 
increased  under  this  section,  shall  be  increased  by  the  same  percentage 
(and  lounded,  when  not  a  multiple  of  $1.20,  to  the  next  higher  multi- 
ple of  $1.20),  effective  with  respect  to  benefits  for  months  after  such 
month;  and  such  dollar  amounts  as  so  increased  shall  be  published  in 
tlie  Federal  Ivegister  together  with,  and  at  the  same  time  as,  the  mate- 
rial required  by  section  215 (i)  (2)  (D)  to  be  published  therein  by 
reason  of  sucli  determination." 

Sec.  7.  (a)  Section  15(c)(2)  of  Public  Law  93-233  is  amended  by 
striking  out  "December  1,  1974"  and  inserting  in  lieu  thereof 
"March  1.  1975",  and  by  striking  out  "July  1,  1975"  and  inserting  in 
lieu  thereof  "March  1,  1976". 

(b)  Section  15(c)  (5)  of  Public  Law  93-233  is  amended  by  striking 
out  "March  1,  1975"  and  inserting  in  lieu  thereof  "June  1,  1975",  and 
by  striking  out  "(October  1,  1975"  and  inserting  in  lieu  thereof  "June  1, 
1976". 

(c)  Section  15(d)  of  Public  Law  93-233  is  amended  by  striking  out 
"January  1,  1975,  except  that  if  the  Secretary  of  Health,  Education, 
and  Welfare  determines  that  additional  time  is  required  to  prepare  the 
report  required  by  subsection  (c),  he  may,  by  regulation,  extend  the 
applicability  of  the  provisions  of  subsection  (a)  to  cost  accounting 
periods  beginning  aftei-  June  30,  1975"  and  inserting  in  lieu  thereof 
".luly  1,  1976". 

Se<'.  8.  Section  249H  of  the  Social  Security  Amendments  of  1972 
i^s  amended  by  striking  out  "J  une  30, 1974"  and  inserting  in  lieu  thereof 
"June  :'.0.  1977". 

.Se<'.  9.  (a)  Section  1902(a)  (14)  (B)  (i)  of  the  Social  Security  Act 
(relating  to  certain  cost-sharing  fees  required  to  be  paid  by  some 
individuals  under  medicaid)  is  amended  by  striking  out  "shall"  and 
inserting  in  lieu  thereof  "may". 

(b)  The  amendment  made  by  subsection  (a)  shall  be  effective 
January  1,  1973. 

Sec.  10.  (a)  Section  211(a)  (1)  of  the  Social  Security  Act  is  amended 
by  inserting  after  "material  participation  by  the  owner  or  tenant" 
each  time  it  occurs  the  following:  "(as  determined  without  regard  to 
any  activities  of  an  agent  of  such  owner  or  tenant)". 

(b)  Section  1402(a)  (1)  of  the  Internal  Revenue  Code  of  1954  (relat- 
ing to  definition  of  net  earnings  from  self-employment)  is  amended 
by  inserting  after  "material  participation  by  the  owner  or  tenant" 
each  time  it  occurs  the  following:  "(as  determined  without  regard  to 
any  activities  of  an  agent  of  such  owner  or  tenant)". 

(c)  The  amendments  made  by  this  section  shall  apply  with  respect 
to  taxable  years  beginning  after  December  31,  1973. 

Sec.  11.  (a)  The  staff  of  the  Joint  Committee  on  Internal  Revenue 
Taxation  shall  conduct  a  comprehensive  study  and  investigation  of 
the  operation  and  effect  of  the  Renegotiation  Act  of  1951,  as  amended, 
with  a  view  to  determining  whether  such  Act  should  be  extended 
l)eyond  December  31,  1975,  and,  if  so,  how  the  administration  of  such 
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Act  can  be  improved.  The  Joint  Committee  staff  shall  specifically 
consider  whether  exemption  criteria  and  the  statutory  factors  for 
determining  excessive  profits  should  be  changed  to  make  the  Act  fairer 
and  more  effective  and  more  objective.  The  Joint  Committee  staff  shall 
also  consider  whether  the  Kenegotiation  Board  should  be  restructured. 

(b)  In  conducting  such  study  and  investigation  the  staff  of  the 
Joint  Committee  on  Internal  Revenue  Taxation  shall  consult  with  the 
staffs  of  the  Renegotiation  Board,  the  General  Accounting  Office, 
the  Cost  Accounting  Standards  Board,  and  the.  Joint  Economic 
Committee. 

(c)  The  staff  of  the  Joint  Committee  on  Internal  Revenue  Taxation 
shall  submit  the  results  of  its  study  and  investigation  to  the  Com- 
mittee on  Ways  and  Means  of  the  House  of  Representatives  and  to 
the  Committee  on  Finance  of  the  Senate  on  or  before  September  30, 
1975,  together  with  such  recommendations  as  it  deems  appropriate. 

Approved  August  7,  1974. 
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SOCIAL  SECURITY  LEGISLATION 

To  Administrative,  Supervisory, 
and  Technical  Employees 

On  August  7,  the  President  signed  H.  R.  8217,  a  tariff  bill  (P.  L.  93-368). 
The  bill  contains  two  amendments  to  the  supplemental  security  income 
program,  one  of  which  is  a  provision  for  cost-of-living  increases  in 
SSI  benefits  (similar  to  the  Administration's  proposal  for  automatic 
adjustments  for  SSI).   Also  included  in  the  bill  are  two  minor  amend- 
ments affecting  Medicare  and  social  security  coverage.   The  four  amend- 
ments were  added  to  the  bill  by  the  Senate  and  were  then  agreed  to  by  the 
House  of  Representatives. 

Cost-of-Living  Increases  in  SSI  Benefits 

The  bill  would  establish  a  mechanism  for  providing  automatic  cost-of- 
living  increases  in  the  Federal  SSI  benefit  levels  in  coordination  with 
automatic  cost-of-living  increases  in  social  security  cash  benefits  under 
provisions  already  in  the  law.    Under  the  new  provision,  automatic 
increases  in  SSI  benefit  levels  (and  income  limitations)  would  occur 
whenever  automatic  increases  in  social  security  cash  benefits  occur. 
Increases  in  SSI  would  be  in  the  same  percentage  as  the  increase  in  social 
security  benefits  and  would  be  effective  for  the  first  month  after  the  month 
for  which  the  social  security  increase  is  effective  (so  that  increases  under 
both  programs  would  become  payable  in  the  same  month).   The  first 
possible  cost-of-living  increase  under  this  provision  could  be  effective 
for  July  1975. 

Reimbursement  to  States  for  Interim  Assistance  Payments 


The  bill  would  authorize  the  Secretary  of  Health,  Education,  and  Welfare 
to  enter  into  agreements  with  States  whereby  the  Secretary  may,  upon 
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an  SSI  applicant's  written  authorization,  repay  a  State  directly  for  interim 
assistance  payments  advanced  to  the  SSI  applicant  during  the  period  in 
which  his  eligibility  under  SSI  was  being  determined.    Repayment  would 
be  made  out  of  the  SSI  benefits  and  federally  administered  State  supple- 
mentary payments  that  are  subsequently  determined  to  be  due  the  individual 
for  this  interim  period.   The  first  SSI  check,  which  would  include  the 
retroactive  SSI  and  federally  administered  State  supplementary  amount 
(if  any),  would  be  made  payable  to  the  State  (or  political  subdivision 
thereof  as  specified  in  the  agreement)  administering  the  interim  assistance 
payment.   In  the  event  the  Secretary  repays  to  a  State  (or  subdivision) 
more  than  is  sufficient  to  reimburse  the  State  for  interim  assistance  paid 
to  the  individual,  the  State  would  be  required  to  pay  the  excess  to  the 
individual  within  10  working  days. 

Medicare  Reimbursement  of  Teaching  Physician  Services 

H.  R.  8217  would  extend  from  July  1,  1975,  to  March  1,  1976,  the  due  date 
of  the  final  report  of  the  teaching  physician  study  being  conducted  by  the 
National  Academy  of  Sciences.    The  study  is  provided  for  by  section  15 
of  Public  Law  93-233  and  will  cover  all  aspects  related  to  payment  under 
Medicare  and  Medicaid  for  professional  services  in  medical  schools  and 
teaching  hospital  settings. 

Section  15  of  Public  Law  93-233  deferred  the  effective  date  of  the  provision 
in  Public  Law  92-603  which  would  in  most  cases  make  services  of  teaching 
physicians  reimbursable  under  Medicare  on  a  cost  rather  than  charge 
bais,  except  where  a  bona  finde  private -patient  relationship  exists. 
Section  15  also  contains  an  interim  provision  under  which  the  services  of 
a  teaching  physician  may  be  reimbursed  under  Medicare  on  a  cost  basis 
during  accounting  periods  beginning  after  June  30,  1973,  and  before 
January  1,  1975,  provided  the  hospital  elects  to  receive  payment  on  a 
cost  basis  and  all  physicians  in  such  hospitals  agree  not  to  bill  charges 
for  professional  services  rendered  Medicare  patients.    H.  R.  8217 
would  extend  the  interim  provision  to  include  cost  accounting  periods 
that  begin  after  June  30,  1973,  and  before  July  1,  1976,  pending  the 
result  of  the  study. 

Farm  Rental  Income 

The  bill  would  also  make  a  change  in  the  coverage  provisions  that  apply 
to  farm  rental  income.    Under  present  law,  farm  rental  income  is 
covered  under  social  security  if  the  rental  arrangement  provides  that  the 
farm  landowner  materially  participate  in  the  production  of  the  agricultural 
or  horticultural  commodities  on  his  land  and  if  there  is  actual  material 
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participation  by  the  landowner.    In  determining  whether  the  landowner  is 
materially  participating,  his  own  actions  plus  actions  of  his  agent  are 
considered.   In  some  cases,  however,  landowners  enter  into  an  agree- 
ment with  a  professional  farm  management  company  or  other  person  who 
has  the  responsibility  to  choose  a  tenant  and  to  manage  and  supervise 
the  farm  operation.   In  such  a  situation,  although  the  landowner  does  not 
participate  in  the  operation  of  the  farm  and  his  income  can  be  characterized 
as  investment  income,  his  income  from  farm  self-employment  is  covered 
under  social  security,  under  present  law.    Under  the  bill,  the  activities 
of  the  agent  would  not  be  considered  in  determining  whether  the  landowner 
is  materially  participating.   As  a  result,  in  situations  where  the  land- 
owner does  not  actually  participate  in  the  operation  of  the  farm,  his  farm 
rental  income  would  not  be  covered  under  social  security. 

Food  Stamp  Legislation 

On  July  8  the  President  signed  into  law  (P.  L.  93-335)  legislation  which 
will  extend  through  June  1975  the  provisions  of  P.  L.  93-233  under  which 
all  SSI  recipients  except  those  who  reside  in  hold-harmless  States  which 
have  included  the  bonus  value  of  food  stamps  in  their  adjusted  payment 
levels  may  be  eligible  for  food  stamps.  Under  P.  L.  93-335,  SSI  recipients 
residing  in  these  hold-harmless  States —California,  Massachusetts,  New 
York,  Wisconsin,  and  Nevada  (aged  and  blind  only)  -  -will  continue  to  be 
ineligible  for  food  stamps.   However,  a  provision  is  included  for  assuring 
a  "cash-out"  for  people  who  were  receiving  assistance  in  December  1973 
under  the  Federal -State  programs  and  were  converted  to  the  SSI  program. 
Under  this  provision  the  affected  States  will  be  required  to  include  the 
January  1972  bonus  value  of  food  stamps  (as  defined  for  purposes  of  the 
adjusted  payment  level --$10  for  an  individual  and  $20  for  a  couple)  in 
the  income  level  which  the  State  is  required  to  maintain  under  the  mandatory 
supplementation  requirements  of  section  212  of  P.  L.  93-66.   Any  increased 
payments  resulting  from  this  provision  will  be  retroactive  to  January  1974. 


James  B.  Cardwell 
Commissioner 
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RENEGOTIATION  AMENDMENTS  OP 
1974 

Mr.  ROBERT  C.  PYRD.  Mr.  President, 
I  ask  unanimous  consent  that  the  Sen- 
ate now  proceed  to  the  consideration  of 
Calendar  No.  898.  H.R.  14833,  an  act  to 
extend  the  Renegotiation  Act,  and  that 
the  unfinished  business  be  laid  aside  tem- 
porarily and  remain  in  a  temporarily 
laid  aside  status  until  tiie  disposition  of 
the  Renegotiation  Act  or  until  the  close 
of  business  today,  whichever  is  the 
6Q'i'li6r 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

The  bill  will  be  stated  by  title. 

The  assistant  legislative  clerk  read  as 
follows : 

A  bin  (H.R.  14833)  to  extend  the  Renegotia- 
tion Act  of  1951  for  eighteen  monllis. 

The  PRESIDING  OFFICER.  Is  there 
objection  to  the  present  consideration  of 
the  bill? 

There  being  no  objection,  the  Senate 
proceeded  to  consider  the  bill. 

The  PRESIDING  OFFICER.  On  this 
bill,  there  is  a  limitation  of  3  hours  of 
general  debate,  with  30  minutes  on  each 
amendment. 

Mr.  ROBERT  C.  BYRD.  Mr.  Presi- 
dent, who  has  control  of  the  time  for 
general  debate?  Mr.  Long,  Mr.  Bennett, 
and  Mr.  Proxmibe,  I  believe. 

The  PRESIDING  OFFICER.  Senator 
Proxmire,  Senator  Long,  and  Senator 
Bennett. 


Mr.  ROBERT  C.  BYRD.  I  thank  the 
Chair.  * 

Mr.  President,  I  suggest  the  absence  of 
a  quorum.  I  ask  unanimous  consent  that 
the  time  not  be  charged  against  either 
side. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

The  clerk  will  call  the  roll. 

The  second  assistant  legislative  clerk 
proceeded  to  call  the  roll. 

Mr.  LONG.  Mr.  President,  I  ask  unani- 
mous consent  that  the  order  for  the 
quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

Mr.  LONG.  Mr.  President,  I  ask  unani- 
mous consent  that  during  the  considera- 
tion of  H.R.  14833,  a  bill  to  extend  the 
Renegotiaion  Act,  including  votes  there- 
on, the  following  staff  members  of  the 
Committee  on  Finance  have  the  privilege 
of  the  floor: 

Michael  Stern,  Robert  Willan,  William 
Morris,  Joe  Humphreys,  William  Galvin, 
Jay  Constantine,  Jim  Mongan,  and 
Karen  Nelson. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

Mr.  LONG.  I  ask  unanimous  consent 
that  the  following  staff  members  of  the 
Joint  Tax  Committee  also  have  the  priv- 
ilige  of  the  floor : 

Dr.  Laurence  Woodworth,  Leon  Klud, 
Bobby  Shapiro,  and  John  King, 

Mr.  President,  in  the  absence  of  legis- 
lation, the  Renegotiation  Act  will  expire 
on  June  30,  1974.  The  bill  reported  by  the 
Committee  on  Finance,  H.R.  14833,  ex- 
tends the  act  for  an  additional  18 
months,  or  until  December  31,  1975.  The 
bill  makes  no  other  amendments  to  the 
act.  This  is  identical  to  the  House-passed 
bill. 

Let  me  give  a  brief  summai-y  of  the 
renegotiation  process  before  discussing 
the  reasons  for  the  18-month  extension 
of  the  Renegotiation  Act.  The  purpose  of 
renegotiation  is  to  eliminate  excessive 
profits  on  military  and  space-related 
Government  contracts.  The  act  author- 
izes the  Renegotiation  Board  to  review 
the  total  profit  derived  by  a  contractor 
during  a  fiscal  year  from  all  of  his 
renegotiable  contracts  and  subcontracts 
in  order  to  determine  whether  or  not  the 
profit  is  excessive.  The  Board  is  em- 
powered to  eliminate  those  profits  found 
to  be  excessive  in  accordance  with  certain 
factors  set  forth  in  the  statute.  Thus, 
renegotiation  is  determined  not  with 
respect  to  individual  contracts  but  with 
respect  to  all  renegotiable  contracts  and 
subcontracts  during  a  year. 

Contractors  with  renegotiable  sales  in 
excess  of  the  $1  million  statutory  mini- 
mum for  a  year  must  file  a  report  with 
the  Renegotiation  Board.  Renegotiable 
sales  are  those  with  the  Department  of 
Defense,  the  Departments  of  the  Army, 
Navy  and  Air  Force,  the  Maritime  Ad- 
ministration, the  Federal  Maritime 
Board,  the  General  Services  Administra- 
tion, the  National  Aeronautics  and  Space 
Administration,  the  Federal  Aviation 
Administration,  and  the  Atomic  Energy 
Commission.  Various  types  of  contracts 
are  exempt  from  renegotiation,  some  on 
a  mandatory  basis  such  as  those  for 
standard  commercial  articles  and  those 


with  State  or  local  governments.  In  addi- 
tion, the  Board  has  discretion  to  exempt 
certain  types  of  contracts,  such  as  those 
outside  the  United  States  and  where 
profits  can  be  determined  with  reason- 
able certainty  when  the  contract  price 
is  established. 

Mr.  President,  as  I  indicated  previ- 
ously, the  Renegotiation  Act  would  expire 
as  of  June  30,  1974,  without  further 
congressional  action.  The  Committee  on 
Finance  is  aware  that  a  number  of 
recommendations  have  been  made  to 
amend  the  Renegotiation  Act. 

I  would  like  to  point  out,  however,  the 
action  taken  by  Congress  at  the  last 
extension  of  the  Renegotiation  Act  in  | 
1973.  I 

At  the  time,  both  the  House  Commit-  i 
tee  on  Ways  and  Means  and  the  Senate 
Committee  on  Finance  recommended  a  i 
2-year  extension  of  the  act,  with  a  study  ' 
of  the  renegotiation  process  to  loe  made  1 
by  the  staffs  .of  the  Renegotiation  Board  | 
and  the  Joint  Committee  on  Internal  j 
Revenue  Taxation.  The  study  was  to  in- 
clude a  review  and  analysis  of  the  three  ! 
congressionally  sponsored  reports:  the  j 
House  Committee  on  Government  Oper-  I 
ations  report,  the  report  of  the  Com-  \ 
mission  on  Government  Procurement,  j 
and  the  GAO  report.  It  was  contem- 
plated that  a  comprehensive  study  of 
these  and  other  recommendations  would 
be  completed  in  sufficient  time  to  allow  i 
congressional  review  prior  to  the  expira- 
tion of  the  act  in  Jime  1975.  However, 
the  1973  bill,  H.R.  7445,  was  amended  on 
the  Senate  floor  to  extend  the  act  for  j 
only  1  year.  This  amendment  was  ac-  I 
cepted  in  conference  and  approved  by  j 
both  the  House  and  the  Senate.  Thus, 
the  time  for  the  study  was  sigTiificantly 
reduced. 

In  addition,  the  staff  of  the  Renego- 
tiation Board  was  unable  to  go  on  record 
until  just  recently  in  any  official  dis- 
cussion of  the  specific  recommendations 
contained  in  the  aforementioned  reports 
because  of  disapproval  by  the  OflSce  of 
Management  and  Budget  of  many  of  the 
Board's  responses  to  the  various  recom- 
mendations and  the  OMB  delay  in  fi- 
nally granting  approval  to  what  the 
Board  ultimately  recommended  to  the 
Congress.  Faced  with  no  combined  re- 
port by  the  staffs  of  the  Board  and  the 
Joint  Committee  in  sufficient  time  before 
the  June  30,  1974.  expiration  date,  the 
staff  of  the  Joint  Committee  published 
a  preliminary  report  independently  of 
the  staff  of  the  Renegotiation  Board. 
This  report  presented  a  summary  anal- 
ysis of  the  renegotiation  process  and  of 
the  various  recommendations  made  in 
the  three  reports. 

Since  there  was  not  sufficient  time  to 
complete  the  comprehensive  study  as 
contemplated  by  the  Committee  on  Fi- 
nance last  year,  the  committee  agreed 
with  the  House  that  the  Renegotiation 
Act  should  be  extended  this  time  through 
the  end  of  the  first  session  of  the  next 
Congress  in  order  for  the  study  to  be 
completed  by  the  Joint  Committee  staff. 
The  Committee  on  Finance  expects  the 
Joint  Comimttee  staff  study  to  be  com- 
pleted well  before  the  end  of  1975,  so 
that  there  will  be  sufficient  time  for  a 
comprehensive  review  of  the  entire  re- 
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i  negotiation  process  at  tliat  time.  The  18- 
i  month  period  was  selected  instead  of  a 
2-year  extension  as  recommended  by  the 
Board  so  that  the  committee  would  make 
its  substantive  review  prior  to  the  end 
of  the  first  session  of  the  94th  Congress. 

In  addition,  it  is  expected  tliat  within 
the  next  18  months  the  backlog  of  rene- 
gotiation cases  resulting  from  Vietnam- 
related  procedure  will  be  largely  elim- 
inated. For  example,  the  Board  reports 
that  the  bulk  of  the  excessive  profit 
j    determinations  made  during  the  first  9 
!    months  of  fiscal  year  1974  were  applic- 
j    able  to  contractor  fiscal  years  1967-1969. 
j       For  the  above  reasons,  Mr.  President, 
the  Committee  on  Finance  has  requested 
[    that  the  staff  of  the  Joint  Committee  on 
I   Internal  Revenue  Taxation  complete  its 
study  on  the  renegotiation  process.  The 
staff  of  the  Joint  Committee  is  to  con- 
tinue their  consultation  with  the  Rene- 
gotiation Board  staff,  and  make  a  final 
j   report  in  time  for  hearings  to  be  held 
i    well  before  the  expiration  of  the  act,  as 
j    extended  by  the  bill. 
I      At  the  same  time,  the  Renegotiation 
'   Board  is  requested  to  report  its  legisla- 
tive recommendations  early  in  1975  to 
give  sufficient  time  for  them  to  be  con- 
sidered by  the  Joint  Committee  staff  prior 
to  the  hearings.  The  Board  is  further 
requested  to  continue  its  review  of  the 
statutory  factors  used  in  determining  ex- 
I    cessive  profits  in  order  to  clarify  the 
application  of  the  factors  in  different 
cases.  The  committee  believes  that  this 
I   is  very  important  in  considering  further 
legislative  changes. 

Although  the  Renegotiation  Board 
made  several  recommendations  to  the 
Congress,  the  Committee  on  Finance 
agreed  with  the  House  that  it  would  be 
better  to  consider  these  proposals  at  the 
time  the  committee  makes  its  compre- 
hensive review  of  the  entire  renegotiation 
process  next  year. 

Mr.  President,  the  bill,  H.R.  14833,  was 
reported  without  objection  by  the  Com- 
mittee on  Finance,  and  loirge  its  passage 
by  the  Senate. 
[I      Mr.  President,  while  we  are  waiting 
I    for  Senators  to  offer  their  amendments 
on  this  meastire,  the  Senator  from  Vir- 
ginia wishes  to  make  a  statement,  and 
I  ask  unanimous  consent  that  I  may  yield 
j   to  him,  without  prejudicing  my  rights 
I   to  the  floor. 

i  The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered.  The  Senator 
from  Virginia  is  recognized. 

Mr.  HARRY  F.  BYRD,  JR.  I  thank 
the  Senator  from  Louisiana. 


*     *     *     *  * 


RENEGOTIATION  AMENDMENTS  OF 
1974 

The  Senate  continued  with  the  con- 
sideration of  the  bill  (H.R.  14833)  to 
extend  the  Renegotiation  Act  of  1951  for 
18  months. 

Mr.  LONG-  Mr.  President,  I  know  that 
amendments  have  been  proposed  by  the 
Senator  from  Ohio  (Mr.  Taft)  ,  the  Sen- 
ator from  Minnesota  (Mr.  Mondale)  ,  and 
the  Senator  from  Connecticut  (Mr.  Ribi- 
coff).  I  do  not  intend  to  resist  these 
amendments;  in  fact,  I  wish  to  support 
them. 

Mr.  President,  on  behalf  of  the  Senator 
from  Ohio  (Mr.  Taft),  I  ask  that  his 
amendment  be  stated. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  assistant  legislative  clerk  read  as 
follows : 

The  Senator  from  Louisiana  (Mr.  Long)  , 
for  Mr.  Taft,  proposes  an  amendment  as 
follows : 

At  the  end  of  the  bill  insert  the  following 
new  section: 

Sec.  — .  Section  1631  of  the  Social  Secu- 
rity Act  is  amended  by  adding  the  following 
at  the  end  thereof: 

"Reimbursement  to  States  for  Interim 
Assistance  Payments  "(g)(1)  Notwithstand- 
ing subsection  (d)(1)  and  subsection  (b) 
as  it  relates  to  the  payment  of  less  than  the 
correct  amount  of  benefits,  the  Secretary 
may  upon  written  authorization  by  an  in- 
dividual, withhold  benefits  due  with  respect 
to  that  individual  and  may  pay  to  a  State 
(or  political  subdivision  thereof  as  may  be 
agreed  to  by  the  Secretary  and  the  State) 
from  the  benefits  withheld  an  amount  suflS- 
clent  to  reimburse  the  State  (or  political 
subdivision  thereof)  for  Interim  assistance 
furnished  on  behalf  of  the  individual  by  the 
State  (or  political  subdivision  thereof). 

(2)  For  purposes  of  this  subsection,  the 
term  benefits  means  supplemental  security 
Income  benefits  under  this  title  and  any 
State  supplementary  payments  under  Sec- 
tion 1616  or  under  Section  212  of  P.L.  93-66 


which  the  Secretary  makes  on  behsilf  of  a 
State  (or  political  subdivision  thereof)  that 
tlie  Secretary  has  determined  to  be  due 
with  respect  to  the  individual  at  tlie  timr- 
the  Secretary  makes  the  first  paya;ent  ol 
benefits.  A  casli  advance  made  pursuant  to 
Section  1631(a)(4)(A)  shall  not  be  consid- 
ered as  the  first  payment  of  benefits  for  pur- 
poses of  the  preceding  sentence. 

"(3)  For  purposes  of  this  subsection,  the 
term  interim  assistance  means  assistance  fi- 
nanced from  State  or  local  funds  and  fur- 
nished for  meeting  basic  needs  during  the 
period,  beginning  with  tlie  month  in  which 
the  individual  filed  an  application  for  bene- 
fits (as  defined  in  paragraph  (2) ) ,  for  which 
he  was  eligible  for  such  benefits. 

"(4)  In  order  for  a  State  to  receive  reim- 
bursement under  the  provision  of  paragraph 
(1),  the  State  shall  have  in  effect  an  agree- 
ment with  the  Secretai'y  which  shall  pro- 
vide— 

"(i)  that  if  the  Secretary  makes  payment 
to  the  State  (or  subdivision  of  the  State  as 
provided  for  under  the  agreement)  in  reim- 
bursement for  interim  assistance  (as  defined 
in  paragraph  (3) )  for  any  individual  in  an 
amount  greater  than  the  reimbursable 
amount  authorized  by  paragraph  (1),  the 
State  (or  subdivision  of  the  State  as  pro- 
vided for  under  the  agreement)  shall  pay 
to  the  individual  the  balance  of  such  pay- 
ment in  excess  of  the  reimbursable  amount 
as  expeditiously  as  possible,  but  in  any  event 
within  ten  working  days  or  a  shorter  period 
specified  in  the  agreement;  and 

"(il)  such  other  rules  as  the  Secretary 
finds  necessary  to  achieve  efficient  and  ef- 
fective administration  of  this  provision  and 
to  carry  out  the  purposes  of  the  program 
established  by  this  title,  including  protec- 
tion of  hearing  rights  for  any  individual  ag- 
grieved by  action  taken  by  the  State  (or 
subdivision  of  the  State  as  provided  for 
under  the  agreement)  pursuant  to  this  sub- 
section. 

(5)  The  provisions  of  subsection  (c)  shall 
not  be  applicable  to  any  disagreement  con- 
cerning payment  by  the  Secretary  to  a  State 
pursuant  to  the  preceding  provisions  of  this 
subsection  nor  the  amount  retained  by  the 
Stat©  (or  subdivision  of  the  State  as  pro- 
vided for  under  an  agreement  under  para- 
graph (4)). 

" (6)  The  provisions  of  this  subsection  shall 
expire  on  June  30,  1975.  At  least  sixty  (60) 
days  prior  to  such  expiration  date,  the  Sec- 
retary shall  submit  to  Congress  a  report  as- 
sessing the  effects  of  actions  taken  pursuant 
to  this  subsection,  including  the  adequacy 
of  interim  assistance  provided  and  the  ef- 
ficiency and  effectiveness  of  administration 
of  such  provisions.  Such  report  may  include 
such  recommendations  as  the  Secretary 
deems  appropriate.'' 

Mr.  LONG.  Mr.  President,  when  an 
aged,  blind,  or  disabled  individual  ap- 
plies to  the  Social  Security  Administra- 
tion for  supplemental  security  income 
(SSI)  benefits,  a  certain  amount  of  time 
is  needed  for  that  Agency  to  determine 
his  eligibility  and  process  his  claim  to 
payment.  While  this  processing  is  going 
on,  several  States  have  provided  interim 
payments  to  meet  the  basic  needs  of 
aged,  blind,  and  disabled  persons  until 
their  SSI  checks  start  coming.  Present 
law,  however,  does  not  provide  for  reim- 
bursing the  States  for  these  interim  pay- 
ments even  though  the  State  payment 
would  have  been  unnecessary  if  the  SSI 
claim  had  been  processed  sooner.  The 
amendment  would  autliorize  the  Social 
Security  Administration,  upon  authori- 
zation by  the  individual,  to  withhold 
from  his  first  SSI  check  an  amount  suf- 
ficient to  reimburse  the  State  for  any 
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The  amendment  ordered  to  be  printed 
in  the  Record  is  as  follows : 

At  the  end  of  the  bill,  add  the  following 
new  sections: 

Sec.  — .  The  last  sentence  of  section  203 
(e)  (2)  of  the  Federal -State  Extended  Un- 
employment Compensation  Act  of  1970  (as 
added  by  section  20  of  Public  Law  93-233 
and  amended  by  section  2  of  Public  Law 
93-256)  is  fvirther  amended  by  striking  out 
"1974"  and  Inserting  In  lieu  thereof  "1975". 

Sec.  — .  Section  204(b)  of  the  Emergency 
Unemployment  Compensation  Act  of  1971 
is  amended  by  striking  out  "903(b)  (3)"  aiid 
inserting  In  lieu  thereof  "905(d)". 
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Lntei-im  payments  it  may  have  made  to 
him  in  lieu  of  SSI  benefits  for  which  he 
was  eligible  but  which  had  not  yet  been 
processed.  No  additional  cost  over  pres- 
ent law  would  be  involved.  The  amend- 
ment is  temporaiT.  expiring  on  June  30, 
1975. 

Mr.  President,  this  amendment  is  meri- 
torious, and  the  Committee  on  Finance 
would  have  taken  care  of  the  item  had  it 
been  brought  before  the  committee. 

I  ask  that  the  amendment  be  agreed 
to  on  behalf  of  the  Senator  from  Ohio. 

Mr.  TAFT.  Mr.  President,  I  am  ex- 
tremely pleased  that  the  distinguished 
chairman  has  seen  fit  to  support  and 
accept  my  amendment.  It  should  provide 
relief  for  hundreds  of  thousands  of  our 
aged,  blind,  and  disabled  citizens  without 
increasing  Federal  income  supplementa- 
tion costs.  I  hope  and  trust  that  the 
House  of  Representatives  will  agree  to 
allow  this  to  happen. 

As  the  chairman  has  explained,  my 
amendment  would  allow  the  Federal 
Government  to  reimburse  States  and 
local  governments  for  emergency  assist- 
ance which  they  provide  aged,  blind,  and 
disabled  individuals  waiting  for  deter- 
minations of  eligibility  for  supplemen- 
tal security  income. 

It  has  become  apparent  already  after 
only  6  months  that  the  lack  of  a  viable 
emergency  assistance  program  is  a  tragic 
shortcoming  of  the  new  SSI  progi'am. 
While  it  is  true  that  benefits  are  paid 
retroactively  once  a  determination  of  eli- 
gibility is  made,  this  is  of  little  con- 
solation to  the  potential  recipient  during 
the  2  to  5  months  that  he  sometimes 
must  wait  for  a  determination.  The  food 
bills,  medical  bills,  and  other  necessary 
expenses  will  not  wait  for  the  Social 
Security  Administration  to  make  its  de- 
termination. 

Tragically,  the  delays  generally  have 
been  the  longest  when  our  disabled  citi- 
zens are  involved.  They  may  receive  im- 
mediate assistance  which  continues  for 
3  months  if  they  are  determined  pre- 
sumptively disabled.  However,  this  deter- 
mination is  made  only  under  extremely 
limited  circumstances,  such  as  cases  of 
double  amputees,  paraplegics,  or  those 
who  are  obviously  blind.  Other  "pre- 
sumptively eligible"  citizens  may  receive 
only  a  one-time  advance  of  $100,  which 
is  available  only  upon  determinations 
that  they  face  financial  emergencies. 

The  Social  Security  Administration 
has  made  the  argument  that  State  and 
local  governments  should  administer  any 
programs  of  emergency  advances. 

However,  these  governments  are  un- 
derstandably reluctant  to  do  so  since 
they  cannot  be  assured  of  being  reim- 
bursed by  the  SSI  recipient  once  the 
retroactive  payment  of  SSI  benefits  has 
been  made.  As  a  result,  in  many  States 
and  areas  the  emergency  assistance  pro- 
grams are  extremely  inadequate. 

My  amendment  would  allow  the  Fed- 
eral Government  to  reimburse  State  and 
local  governments  for  emergency  assist- 
ance payments  to  an  SSI  recipient,  by 
deducting  those  payments  from  the  re- 
cipient's retroactive  SSI  payment.  Pro- 
tections are  included  to  insure  that  the 
SSI  recipient  participates  in  this  ar- 
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This  amendment  is  the  result  of  hard 
work  on  the  part  of  administration  and 
American  Public  Welfare  Association 
staff  officials.  I  believe  that  it  will  ad- 
dress the  problem  in  a  manner  which  is 
satisfactory  enough  to  all  concerned  so 
that  it  can  be  enacted  promptly.  The 
administration  of  emergency  advances 
will  remain  at  least  for  now  a  State  or 
local  function,  but  those  governments 
will  now  have  assured  reimbursement  for 
advances  to  persons  eligible  for  SSI.  As  a 
result,  the  governments  will  be  able  to 
offer  much  expanded  emergency  assist- 
ance programs  with  minimized  financial 
risk.  Most  importantly,  many  more  SSI 
beneficiaries  will  be  able  to  receive  as- 
sistance immediately  upon  application 
for  SSI. 

An  extra  2  or  3  months  without  Gov- 
ernment assistance  can  mean  the  se- 
verest hardship  to  some  of  our  elderly, 
blind,  and  disabled  citizens.  By  adopting 
my  amendment  we  can  prevent  many 
such  cases,  without  even  spending  much 
money  for  a  change.  I  can  see  no  ex- 
cuse for  inaction. 

Mr.  President,  on  June  3  I  introduced 
an  amendment  to  the  debt  limit  bill 
which  would  prevent  some  SSI  recipi- 
ents from  being  cut  off  food  stamps  in 
a  discriminatory  manner  on  June  30.  My 
two  amendments  deal  with  problems  re- 
lated to  the  SSI  program  which  must  be 
straightened  out  immediately,  and  I  am 
delighted  that  Congress  has  now  passed 
a  bill  which  would  accomplish  the  pur- 
pose of  my  debt  limit  amendment.  Sev- 
eral other  problems  have  developed  in 
this  program  and  I  am  now  considering 
legislation  to  deal  with  them. 

In  the  meantime,  however,  I  hope  that 
the  Congress  will  not  fail  to  take  final 
action  upon  this  amendment.  The  Sen- 
ate's action  today  is  a  fine  start. 

The  PRESIDING  OFFICER.  Does  the 
Senator  yield  back  his  time? 

Mr.  LONG.  I  yield  back  my  time. 

The  PRESIDING  OFFICER.  All  time 
is  yielded  back.  The  question  is  on 
agreeing  to  the  amendment. 

The  amendment  was  agreed  to. 

Mr.  RIBICOFF.  Mr.  President,  I  send 
to  the  desk  an  amendment  and  ask  that 
it  be  read. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  a-ssistant  legislative  clerk  pro- 
ceeded to  read  the  amendment. 

Mr.  RIBICOFF.  Mr.  President,  I  ask 
unanimous  consent  that  further  read- 
ing of  the  amendment  be  dispensed  with. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered;  and,  without 
objection,  the  amendment  will  be 
printed  in  the  Record. 


Mr.  RIBICOFF.  Mr.  President,  this 
amendment  would  extend  the  life  of  the 
extended  benefits  under  the  unemploy- 
ment insurance  program.  This  program  ■ 
provides  an  additional  13  weeks  of  un-  \\ 
employment  benefits  over  and  above  the  } 
26  weeks  of  benefits  paid  under  the  regu- 
lar program.  I 

When  the  extended  benefits  program  i 
was  enacted  into  law  back  in  1970,  there  f 
were  two  requirements  for  eligibility,  j 
First,  the  State's  insured  unemployment  |{ 
had  to  be  at  4  percent.  And,  second,  un-  if 
employment  had  to  be  rising  at  20  per-  I 
cent  over  the  previous  2  years.  At  a  time  | 
of  increasing  unemployment,  most  ( 
States  could  participate  because  their  | 
unemployment  was  rising  at  the  requii'ed 
20  percent. 

In  the  last  year,  however,  unemploy-  | 
ment  has  leveled  off — often,  as  in  the  ( 
case  of  Connecticut,  at  a  relatively  high  i 
level. 

In  order  to  allow  States  to  continue  | 
to  participate  in  the  extended  benefits  i 
program.    Congress    has    temporarily  j 
waived  the  20-percent  requirement,  most 
recently  in  March  of  1974  for  a  3 -month 
period.  As  of  June  30,  1974,  however,  no 
State  will  be  allowed  to  continue  in  the 
extended  program  unless  it  meets  the 
20-percent   requirement.   My  proposal 
waives  the  20-percent  requirement  for 
an  additional  year. 

At  the  present  time  the  States  of  Cal- 
ifornia, Delaware,  Maine,  Massachu- 
setts, Michigan,  Minnesota,  New  Jersey, 
New  York,  Oregon,  Pennsylvania,  Rhode 
Island,  Vermont,  and  Washington  are 
paying  benefits  under  the  eJctended  pro- 
gram. Cormecticut  has  been  eligible  to 
pay  entended  benefits  since  late  Feb- 
ruary, but  the  State  legiclatui-e  has  failed 
to  enact  the  enabling  legislation  neces- 
sary to  permit  an  additional  13  weeks  of 
benefits. 

If  my  proposal  Is  adopted,  the  folloAv- 
ing  States  will  become  eligible  for  an 
additional  13  weeks  of  benefits: 

Alaska,  California,  Connecticut,  Dela- 
ware, Hawaii,  Idaho,  Maine,  Massacliu- 
setts,  Michigan,  Minnesota,  Montana, 
Nevada,  New  Jersey,  New  Mexico,  New 
York,  North  Dakota,  Oregon,  Pennsyl- 
vania, Puerto  Rico,  Rhode  Island,  Utah, 
Vermont,  Washington,  and  West  Vir- 
ginia. 

It  is  time  to  extend  the  requirement 
that  iHiemployment  be  rising  at  20  per- 
cent. My  bill  allows  States  to  change 
their  laws  so  that  unemployed  workers 
can  receive  the  additional  13  weeks  of 
benefits  without  regard  to  any  20-per- 
cent provision. 

In  Connecticut  it  is  imperative  that 
additional    assistance   to  unemployed 
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j  workers  be  provided.  In  mid-April  Con- 
'  necticut  unemployment  was  estimated  at 
82,000  or  5.8  percent  as  compared  with 
79,100  or  5.7  percent  in  March.  While 
many  of  these  unemployed  workers  are 
receiving  unemployment  benefits  over 
10,000  of  them  exhausted  their  26  weeks 
of  benefits  between  November  of  1973 
and  February  of  1974. 

Workers  who  exhaust  their  26  weeks  of 
benefits  and  still  have  no  jobs  will  have 
j  no  place  to  go  except  on  welfare  unless 
my  legislation  is  enacted.  We  must  pro- 
'  vide  help  for  workers  and  their  families 
j  who  are  temporarily  out  of  work.  My  bill 
!  provides  that  help. 

Mr.  President,  this  matter  has  been 
discussed  with  the  Labor  Department.  I 
have  a  letter  addressed  to  Chairman 
Long  indicating  that  the  administration 
accepts  the  1-year  extension.  I  have 
discussed  this  with  the  chairman  and. 
I   as  I  understand  it,  having  cleared  it  with 
j  the  administration,  he  is  willing  to  ac- 
I  cept  it. 

Mr.  LONG.  Mr.  President,  I  ask  unanl- 
I  mous  consent  to  have  printed  in  the 
Record  a  copy  of  a  letter  from  the  De- 
partment of  Labor  which,  in  effect, 
states  that  the  administration  favors  the 
amendment. 

There  being  no  objection,  the  letter 
was  ordered  to  be  printed  in  the  Record, 
I  as  follows: 

U.S.  Department  op  Labor, 
I  Washington,  B.C.,  June  25,  1974. 

i    Hon.  RtrssELL  B.  Long, 

Chairman,  Committee  on  Finance,  U.S.  Sen- 
ate, Washington,  D.C. 
Dear  Mb.  Chairman:  As  you  know,  sec- 
tion 2  of  Public  Law  93-256  suspended  for  a 
period  of  3  months  the  "120  percent  factor" 
In  the  State  "on"  and  "off"  indicators  of  the 
Federal-State  extended  unemployment  bene- 
fits program.  This  factor  requires  that  ex- 
tended benefits  are  not  payable  in  a  State 
unless  the  rates  of  Insured  unemployment 
are  at  least  20  percent  higher  than  they  had 
been  in  the  prior  2  years.  The  suspensions 
enacted  by  Congress  have  allowed  a  State 
to  participate  voluntarily  in  the  program 
without  regard  to  this  factor,  as  long  as  in- 
sured unemployment  in  the  State  is  suffi- 
ciently high.  The  present  temporary  sus- 
pension will  expire  with  respect  to  weeks  of 
unemployment  which  begin  after  July  1, 
1974. 

There  appears  to  be  general  agreement 
I  that  the  120  percent  factor  has  not  operated 
,  as  Intended,  and.  but  for  the  temporary 
;  waiver  enacted  by  the  Congress  on  four  occa- 
1  sions,  would  have  resulted  in  extended  bene- 
I  fits  being  unavailable  in  States  with  very 
high  rates  of  Insured  unemployment,  be- 
cause such  rates,  high  as  they  were,  were  not 
j  at  least  20  percent  higher  than  they  had 
j   been  in  the  prior  2  years. 

At  the  same  time,  we  do  not  believe  that  a 
permanent  suspension  of  the  120  percent  fac- 
tor or  its  repeal  is  an  adequate  solution  to 
questions  of  unemployment  iixsurance  dura- 
,    tion.  Permanent  suspension  or  repeal  without 
dealing  with  the  problems  with  which  the 
j    120  percent  factor  was  originally  Intended  to 
I   deal  would  merely  create  other  inequities 
and  imbalances  in  the  system. 
A  full  study  of  duration  Issues,  Including 
I   the  adequacy  of  the  existing  trigger  mecha- 
I   nism,  is  clearly  necessary  and  such  a  study 
is  now  underway  in  the  Department  of 
Labor. 

In  order  to  allow  time  for  siich  a  study  and 
appropriate  Congressional  consideration,  we 
would  not  object  at  this  time  to  another 
temporary  extension  of  the  option  to  dis- 
regard the  120  percent  factor  provided  that 


such  extension  Is  accompanied  by  a  provi- 
sion amending  section  204(b)  of  the  Emer- 
gency Unemployment  Compensation  Act  to 
substitute  a  reference  to  section  905(d)  of 
the  Social  Security  Act  for  the  reference  to 
903(b)(3).  Advances  from  the  Treasury 
which  were  made  to  pay  the  cost  of  emer- 
gency benefits  would  thus  be  repayable  in 
the  same  manner  as  advances  for  the  present 
extended  benefits  program.  Thus,  these  ad- 
vances would  be  repayable  from  Federal  Un- 
employment Tax  Act  funds  rather  than  Reed 
Act  funds. 

To  avoid  the  necessity  for  additional  in- 
terim extensions,  we  would  not  object  to 
providing  the  States  the  option  to  waive  the 
120  percent  factor  with  respect  to  weeks  of 
unemployment  beginning  before  July  1, 
1975. 

The  Office  of  Management  and  Budget  ad- 
vises that  there  is  no  objection  to  the  sub- 
mission of  this  report  from  the  standpoint 
of  the  Administration's  program. 
Sincerely, 

Peter  J.  Brennan, 

Secretary  of  Labor. 

Mr.  LONG.  Mr.  President,  I  have  no 
objection  to  the  amendment. 

The  PRESIDING  OFFICER.  Do  Sena- 
tors yield  back  their  time? 

Mr.  LONG.  I  yield  back  my  time. 

Mr.  RIBICOFF.  I  yield  back  my  time. 

The  PRESIDING  OFFICER.  All  time 
is  yielded  back.  The  question  is  on  agree- 
ing to  the  amendment. 

The  amendment  was  agreed  to. 

Mr.  LONG.  Mr.  President,  on  behalf 
of  the  Senator  from  Minnesota  (Mr. 
MoNDALE)  I  send  to  the  desk  an  amend- 
ment. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  assistant  legislative  clerk  proceed 
to  read  the  amendment. 

Mr.  LONG.  Mr.  President,  I  ask  unani- 
mous consent  that  further  reading  of  the 
amendment  be  dispensed  with. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered;  and,  without 
objection,  the  amendment  will  be  printed 
in  the  Record. 

The  amendment  ordered  to  be  printed 
in  the  Record  is  as  follows: 

At  the  end  of  the  bill,  add  the  following 
new  section: 

Sec.  — .  (a)  Section  1611  of  the  Social  Secu- 
rity Act  (as  enacted  by  section  301  of  Public 
Law  92-603  and  as  in  effect  on  July  1,  1974) 
is  amended — 

(1)  in  subsection  (a)(1)(A),  by  inserting 
"(or,  if  greater,  the  amount  determined 
under  section  1617)"  immediately  after 
"$1,752"; 

(2)  in  subsection  (a)  (2)  (A),  by  Inserting 
"(or,  if  greater,  the  amount  determined 
under  section  1617)"  immediately  after 
"$2,628"; 

(3)  in  subsection  (b)  (1),  by  inserting  "(or, 
if  greater,  the  amount  determined  under 
section  1617)"  immediately  after  "$1,752"; 
and 

(4)  in  subsection  (b)  (2) ,  by  inserting  "(or, 
if  greater,  the  amount  determined  under 
section  1617)  "  immediately  after  "$2,628". 

(b)  Part  A  of  title  Xvi  of  the  Social  Se- 
curity Act  (as  enacted  by  section  301  of 
Public  Law  92-603). is  amended  by  adding 
at  the  end  thereof  the  following  new  section : 
"cost-of-living  adjustments  in  benefits 

"Sec.  1617.  (a)  Whenever  the  Secretary, 
pursuant  to  section  215(1)  makes  a  deter- 
mination that  a  base  quarter  in  a  calendar 
year  is  also  a  cost-of-living  computation 
quarter,  he  shall  determine  and  publish  in 
the  Federal  Register  (together  with,  and  at 
the  same  time,  as  the  material  required  by 


section  215(1)  (2)  (D)  to  be  published  therein 
by  reason  of  such  determination)  the  sup- 
plemental security  benefit  rate  (as  deter- 
mined under  subsection  (b) )  which  shall  be 
effective  for  the  period  beginning  with  the 
month  following  the  first  month  that  the 
Increase  (if  any)  in  benefits  payable  under 
title  II  becomes  effective  under  section  215(1) 
by  reason  of  such  determination  by  the  Sec- 
retary. 

"(b)  (1)  As  used  in  this  section,  the  term 
'supplemental  security  benefit  rate'  means 
whichever  of  the  following  is  the  greater — 

"(A)  the  dollar  amounts  (namely,  $1,752 
and  $2,628.  referred  to  in  sections  1611(a)  (1) 
(A),  1611(a)(2)(A),  1611(b)(1),  and  1611 
(b) (2) ),  or 

"(B)  the  dollar  amounts  (referred  to  in 
such  sections)  which  were  in  effect  imme- 
diately prior  to  the  most  recent  increase 
under  this  section. 

"(2)  The  supplemental  security  benefit 
rate  which  shall  be  effective  by  reason  of  an 
increase  brought  about  by  the  application  of 
subsection  (a)  shall  be  such  rate,  as  in  effect 
immediately  prior  to  such  increase,  plus  a 
per  centum  thereof  equal  to  the  per  centum 
of  increase  in  benefits  payable  under  title  II 
brought  about  pursuant  to  section  215<1).". 

(c)  Section  211(a)(1)(A)  of  Public  Law 
93-66  (as  in  effect  on  July  1,  1974)  is  amend- 
ed by  striking  "$876"  and  Inserting  in  lieu 
thereof  "an  amount  equal  to  50  per  centum 
of  the  amount  specified  in  section  1611  (a) 
(1)(A)". 

(d)  Title  XVI  of  the  Social  Security  Act  Is 
further  amended  by  adding  immediately  after 
section  1617  (as  added  by  subsection  (b) )  the 
following  new  section: 

"operation  of  state  supplemental  programs 
"Sec.  1618.  (a)  In  order  for  any  State 
(other  than  the  Commonwealth  of  Puerto 
Rico,  Guam,  or  the  Virgin  Islands)  which 
has  at  any  time  after  December  1973  had  in 
effect  a  program  of  supplementation  pay- 
ments described  in  section  1616  (a)  to  be 
eligible  for  payments  pursuant  to  title  XIX, 
with  respect  to  expenditures  for  any  calen- 
dar quarter  whicrt  beings — 

"  ( 1 )  after  June  30,  1975,  or,  if  later, 
"(2)  after  the  calendar  quarter  in  which 
supplementation  payments  are  first  made 
under  such  program,  such  State  must  have 
In  effect  an  agreement  with  the  Secretary 
whereby  the  State  will — 

"(3)  continue  to  operate  such  program, 
"(4)  maintain,  under  such  program,  a  level 
of  benefits  which  (prior  to  application  of  the 
provisions  of  paragraph  (5))  is  not  lower 
than  the  level  of  benefits  under  the  program 
for  the  first  month  that  the  program  was  In 
effect,  or  (if  later  January  1974,  and 

"(5)  in  determining  eligibility  for  and  the 
amount  of  payment  to  which  any  applicant 
or  recipient  is  entitled  under  the  program 
disregard  an  amount  of  the  income,  includ- 
ing income  in  the  form  of  benefits  payable 
under  section  1611,  of  such  applicant  or 
recipient  equal  to  the  amount,  if  any,  by 
which 

"(A)  the  aggregate  amount  of  the  Increases 
which  have  occurred  in  the  level  of  supple- 
mental security  benefits  payable  under  this 
title  as  a  result  of  cost-of-living  adjustments 
under  section  1617  (as  determined  under  reg- 
ulations of  the  Secretary)  since  the  first 
month  with  respect  to  which  payments  were 
made  under  the  State  program  of  supple- 
mentation, exceeds. 

"(B)  the  aggregate  amount  of  the  in- 
creases over  the  level  specified  in  paragraph 
(4)  which  have  occurred  in  the  level  of 
benefits  under  such  State  program. 

"(b)  The  Secretary,  in  determining  for 
purposes  of  subsection*  (a)  the  level  of 
benefits  provided  under  a  State  supplemen- 
tation program  and  the  aggregate  amount  of 
any  Increases  in  such  level,  shall  (after  re- 
viewing the  program  as  it  affects  the  various 
classes  and  categories  of  beneficiaries  covered 
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thereunder)  consider  the  program  as  it  af- 
fects the  vast  majority  of  heneficiarie-s;  and 
the  Secretary  shall  not  determine  that  a 
State  has  failed  to  meet  the  requirements 
imposed  by  paragraph  (4),  or  (5)  of  such 
subsection  solely  because  Its  supplementa- 
tion program  does  not  meet  in  one  or  more 
respects  or  In  the  case  of  one  or  more 
.classes  or  categories  of  beneficiaries,  such 
requirements,  if  the  Secretary  finds  that 
the  level  of  benefits  provided  under  such 
program  to  the  beneficiaries  thereunder, 
when  such  beneficiaries  are  viewed  as  a 
single  group,  Is  not  significantly  lower  than 
the  level  which  wovild  obtain  if  such  re- 
quirements were  fully  met  in  every  respect 
and  in  the  case  of  each  and  every  class  or 
category  of  beneficiaries." 

(e)  Section  212(a)  (3)  (C)  (1)  of  Public  Law 
93-66  Is  amended  by  Inserting  "  (except  that, 
there  shall  not  be  counted  so  much  of  any 
such  benefit  for  any  month  as  is  attributable 
to  any  hicrease  made  hi  the  level  of  supple- 
mental security  income  benefits  pursuant  to 
section  1617  of  such  Act) "  immediately  after 
"Social  Security  Act". 

(f)  The  limitation  Imposed  by  section  401 
(a)  of  the  Social  Security  Amendments  of 
1972  on  the  amount  payable  to  the  Secretary 
of  Health,  Education,  and  Welfare  by  a 
State  pursuant  to  its  agreement  or  agree- 
ments under  section  1616  of  the  Social  Se- 
curity Act  shall  be  applied  without  regard 
to  paragraph  (2)  of  such  section  In  the  case 
of  an  amount  equal  to  one-half  of  so  much 
of  the  expenditures  under  the  agreement  or 
agreements  as  are  necessary  \n  order  to  en- 
able the  State  to  meet  the  requirements  im- 
posed by  srctlon  1618  of  the  Social  Security 
Act  or  to  meet  the  requirement  Imposed  by 
the  amendment  made  by  subsection  (e)  of 
this  section. 

Amend  the  title  of  the  bill  so  as  to  read 
as  follows:  "An  Act  to  amend  Public  Law 
93-233  to  extend  for  an  additional  twelve 
months  (until  July  1,  1975)  the  eligibility 
of  supplemental  security  Income  recioients 
for  food  stamps,  and  for  other  purposes." 

Mr.  LONG.  Mr.  President,  present  law 
provides  for  automatic  increases  in  so- 
cial security  benefits  if  the  cost  of  living 
has  increased  at  least  3  percent  during 
the  prior  year.  Under  the  Mondale 
amendment.  Federal  SSI  benefits  for 
the  aged,  blind,  and  disabled  would  be  in- 
creased by  the  same  percentage  and  at 
the  same  time  as  social  security  benefits 
whenever  there  is  an  automatic  cost-of- 
living  increase  in  social  security  benefits. 
In  addition,  each  State  would  have  to 
raise  the  level  of  income  assurance  which 
it  has  established  for  aged,  blind,  and 
disabled  persons  by  the  dollar  amount  of 
the  automatic  cost  of  living  increase  in 
the  Federal  SSI  level.  Based  on  the  cur- 
rent size  of  the  SSI  rolls  and  assuming  a 
10  percent  annual  rate  of  inflation  in 
1974,  it  is  estimated  that  the  cost  of 
automatically  increasing  Federal  SSI 
benefits  would  be  roughly  $300  million  in 
fiscal  year  1976 — the  first  year  the  pro- 
posal would  be  effective.  In  most  States, 
the  requirement  that  the  increase  be 
passed  along  to  recipients  would  involve 
no  substantial  increase  in  the  amount  of 
benefits  being  paid  by  a  State.  In  eight 
States — California,  Hawaii,  Massachu- 
setts, Nevada,  New  Jersey,  New  York, 
Rhode  Island,  and  Wisconsin — there 
would  be  an  absolute  cost  to  the  States. 
The  additional  costs  in  these  States  re- 
sulting from  the  amendment  would  be 
shared  evenly  by  the  Federal  Govern- 
ment, $75  million,  and  the  States,  $75 
million. 


Mr.  MONDALE  subsequently  said:  Mr. 
President,  I  offer  this  amendment  on  be- 
half of  myself  and  my  colleague  from 
Minnesota  (Mr.  Humphrey). 

Mr.  President,  as  every  American 
knows,  these  are  times  of  intolerable  in- 
flation. In  the  last  year  alone,  the  Con- 
sumer Price  Index  rose  by  10.2  percent. 
All  Americans  are  suffering  under  this 
burden.  But  those  who  suffer  most  are 
the  aged  poor,  the  blind,  and  the  disabled 
who  must  struggle  to  live  on  fixed  in- 
comes which  do  not  grow  as  the  economy 
expands. 

No  national  commitment  is  more  fun- 
damental to  the  character  of  this  Na- 
tion than  our  promise  to  help  these 
citizens  toward  a  decent  retirement. 

And  in  the  fall  of  1972,  we  made  major 
strides  toward  realizing  this  commit- 
ment. The  Social  Security  Amendments 
of  1972  provided  for  automatic  cost-of- 
living  increases  in  the  social  seciu-ity 
program.  And  these  amendments  pro- 
vided for  replacing  the  old  and  complex 
program  of  aid  to  the  aged,  blind,  and 
disabled  with  the  new  SSI  program — a 
Federal  guaranteed  minimum  income  for 
the  aged,  blind,  and  disabled. 

At  present  the  SSI  program,  which 
went  into  effect  last  January  1,  provides 
a  nationwide  minimum  income  of  $140  a 
month  for  aged,  blind,  and  disabled 
Americans. 

This  amount  will  increase  to  $146  on 
July  1.  This  is  by  no  means  generous  or 
even  adequate.  And  in  a  majority  of 
States,  supplementation  of  this  basic 
Federal  payment  by  the  States  is  essen- 
tial if  the  program  is  to  work  fairly. 

Unfortunately,  the  law  which  estab- 
lished the  SSI  program  does  not  provide 
for  automatic  cost-of-living  increases. 
This  means  that  when  cost-of-living  in- 
creases take  place  under  the  Social  Se- 
curity Act,  SSI  payments  are  reduced  by 
the  same  dollar  amount.  Elderly  Ameri- 
cans who  are  poor  are  effectively  deprived 
of  the  cost-of-living  increases  provided 
under  the  Social  Security  Act.  This  is  a 
form  of  unjustifiable  cruelty  which  we 
cannot  tolerate. 

But  simply  providing  for  automatic 
cost-of-living  increases  in  the  SSI  pro- 
gram is  not  enough. 

In  January  of  this  year  there  were  ap- 
proximately 3  million  SSI  recipients 
throughout  the  Nation.  And  of  these, 
nearly  half  were  receiving  supplementary 
payments  from  State  government.  Under 
current  law.  Federal  cost-of-living  In- 
creases are  not  "passed  through"  to  these 
recipients  of  combined  Federal-State  as- 
sistance. Instead,  the  increased  Federal 
payments  may  be  retained  by  State  gov- 
ernment and  used  for  any  purpose  what- 
soever. The  two  SSI  increases  enacted  to 
date — one  which  took  effect  January  1 
and  one  which  will  take  effect  July  1 — 
have  in  effect  resulted  in  adding  hun- 
dreds of  millions  of  dollars  to  the  general 
revenues  of  State  government.  With  re- 
spect to  those  aged,  blind  and  disabled 
persons  receiving  State  supplementary 
payments,  they  have  not  in  most  cases 
led  to  cost-of-living  increases  as  the  Con- 
gress intended. 

And  there  is  a  third  problem.  The 
medicaid  program  provides  medical  care 
for  low-income  persons  including  the 


aged,  blind  and  disabled.  Yet  in  many 
States,  a  small  increase  in  social  security  j 
income  can  render  a  recipient  totally  in- 
eligible for  the  medicaid  program — leav- 
ing that  person  fur  worse  off  in  real 
terms  than  before  the  increase. 

Mr.  President,  the  amendments  which 
I  propose  today  would  address  these 
three  key  problems ; 

By  proposing  cost-of-Uving  increases 
in  the  SSI  program  to  accompany  such 
increases  under  the  social  security  pro- 
gram, my  amendment  would  help  assure  I 
that  social  security  increases  are  "passed 
through"  to  the  aged,  blind  and  disabled; 

By  requiring  States  which  supplement 
to  pass  these  increases  through  to  SSI 
recipients  receiving  supplemental  pay- 
ments, my  amendment  would  assure  that 
the  benefit  of  Federal  cost-of-living  in-  ' 
creases  is  given  to  the  aged,  blind,  and  1 
disabled  and  not  to  treasuries  of  State  I 
government;  and  | 

By  assuring  simultaneous  cost-of-liv- 
ing  increases  in  both  SSI  and  social  I 
security,  my  amendment  assures  that  | 
Social  Security  cost-of-living  increases  I 
will  not  render  the  aged,  blind  and  dis- 
abled ineUgible  for  the  medicaid  pro- 
gram. 

Mr.  President,  in  his  economic  mes- 
sage the  President  recommended  cost- 
of-living  increases  in  the  SSI  program. 
The  staff  of  the  Finance  Committee,  as- 
suming 10  percent  inflation  over  the 
course  of  the  next  year,  has  estimated 
that  the  cost  of  this  provision  would 
amount  to  $300  million  in  fiscal  year 
1976.  In  most  States,  the  additional  re- 
quirement to  pass  through  the  cost-of- 
living  increase  would  not  result  in  sub- 
stantial additional  expenditures.  The 
States  would  be  asked  not  to  retain  the 
Federal  cost-of-living  increase  in  their 
own  treasuries. 

In  eight  States — California,  Hawaii, 
Massachusetts,  Nevada,  New  Jersey,  New 
York,  Rhode  Island,  and  Wisconsin — 
there  would  be  an  additional  cost.  These 
States  have  entered  into  an  agreement 
with  the  Federal  Government  under 
which,  in  return  for  State  payment  to 
the  Federal  Gftvemment  of  its  full  1972 
cost  of  assistance,  the  Federal  Govern- 
ment assumes  fuU  responsibility  for  any 
increase  in  costs  due  to  increased  case- 
load. Under  present  law,  cost-of-living 
increases  in  these  States  are  wholly  a 
State  responsibility.  In  these  States,  our 
amendment  imposes  the  new  require- 
ment that  States  increase  their  payment 
to  the  aged,  blind  and  disabled  by  the 
amount  of  any  Federal  cost-of-hving  in- 
crease in  the  SSI  program.  In  addition, 
our  amendment  provides  for  Federal  re- 
imbursement, of  one-half  of  these  addi- 
tional costs.  Federal  cost  of  this  provi- 
sion in  fiscal  year  1976  has  been  es- 
timated to  be  $75  million. 

Mr.  President,  I  deeply  regi'et  that 
these  "passthrough"  provisions  cannot 
be  made  applicable  to  the  Federal  SSI 
and  social  security  increases  which  will 
take  place  on  July  1.  I  would  emphasize 
that  it  is  within  the  power — and  I  be- 
lieve it  is  the  responsibility — of  every 
state  to  provide  a  cost-of-living  benefit 
to  their  aged,  blind  and  disabled  citizens. 
I  hope  that  they  will  do  so. 

And  I  also  deeply  regret  that  the 
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amendments  which  I  proposed  and  which 
the  Senate  adopted  in  1972— amend- 
ments which  would  have  prevented  this 
problem  from  ever  arising — were  rejected 
by  the  House.  I  am  hopeful  that  the 
Hous  and  the  Senate  will  join  now  to  as- 
sure at  least  this  minimum  protection 
for  the  future  to  the  elderly  poor,  the 
blind,  and  the  disabled. 

Mr.  LONG.  Mr.  President,  in  my  opin- 
ion, this  amendment  is  meritorious.  I 
Icnow  that  it  is  surprised,  at  least  in  part, 
by  the  administration.  Certainly  the  part 
which  has  the  major  cost  effect,  provid- 
ing for  automatic  cost  of  living  increases, 
is  favored  by  the  administration. 

Therefore,  I  believe  the  amendment 
should  be  agreed  to. 

The  PRESIDING  OFFICER.  Do  Sen- 
ators yield  back  their  time? 

Mr.  LONG.  I  yield  back  my  time. 

Mr.  JAVITS.  Mr.  President,  will  the 
Senator  yield,  first? 

Mr.  LONG.  I  yield. 

Mr.  JAVITS.  Mr.  President,  I  wish  to 
express  my  gratification  at  the  way  in 
which  the  unemployment  situation 
which  we  face  is  being  accommodated. 
Twenty  four  States  are  currently  eligible 
for  the  extended  benefits  program.  In  my 
State  alone,  almost  a  quarter  of  a  rpillion 
workei's  are  concerned. 

Mr.  President,  I  think  is  would  be 
important,  and  I  do  not  know  whether 
the  Senator  from  Louisiana  has  done  so 
or  not,  to  have  printed  in  the  Record  the 
letter  from  the  Secretary  which  gives 
support  to  what  we  are  doing  today.  Has 
the  Senator  placed  that  letter  in  the 
Record? 

Mr.  LONG.  Yes.  It  has  been  printed  in 
the  Record. 

Mr.  JAVITS.  I  thank  the  Senator. 

I  also  wish  to  thank  the  Senator  from 
Louisiana  for  the  consideration  which 
has  gone  on  for  a  long  time  in  the  en- 
actment of  short  extensions  and  now 
an  extension  for  1  year  which  is  more 
commendable  with  respect  to  the  un- 
employment situation  we  have. 

This  amendment  would  continue  for 

1  year  the  waiver  of  the  unrealistic 
requirement  that  in  order  to  trigger  into 
the  extended  benefits  program  a  State's 
insured  unemployment  rate  must  not 
only  equal  or  exceed  4  percent,  but  must 
also  be  20  percent  higher  than  that 
State's  rate  for  the  comparable  month 
of  the  preceeding  2  years.  This  amend- 
ment is  similar  to  amendments  which 
the  Senator  from  Connecticut  and  I 
have  offered  several  times  before,  and 
which  have  been  enacted  into  law  on  a 
temporary  basis  four  times  in  the  past 

2  years. 

Because  of  the  current  waiver,  the 
following  24  States  are  currently  eligible 
for  the  extended  benefits  program: 

Alaska,  California,  Connecticut,  Dela- 
ware, Hawaii,  Idaho,  Maine,  Massachu- 
setts, Michigan,  Minnesota,  Montana, 
Nevada,  New  Jersey,  New  Mexico,  New 
York,  North  Dakota,  Oregon,  Pennsyl- 
vania, Puerto  Rico,  Rhode  Island,  Utah, 
Vermont,  Washington,  West  Virginia. 

Without  this  amendment,  only  Michi- 
gan and  Delaware  of  the  13  States  cur- 
rently paying  extended  benefits,  and 
none  of  the  11  States  currently  eligible 


to  pay  benefits,  but  not  doing  so,  would 
maintain  their  eligibiUty  for  the  pro- 
gram after  June  30. 

According  to  the  most  recent  Labor 
Department  estimates  furnished  to  me, 
if  this  amendment  is  enacted  into  law, 
about  1,400,000  workers  who  would  other- 
wise exhaust  their  vmemployment  bene- 
fits during  the  1-year  term  of  this 
amendment  could  become  eligible  to  re- 
ceive 13  additional  weeks  of  compensa- 
tion. The  actual  number  of  beneficiaries 
would  depend  on  how  many  States  decide 
to  participate  in  the  extended  benefits 
program  under  this  amendment. 

These  workers  must  not  be  denied  crit- 
ically impKjrtant  benefits  merely  because 
these  States  have  experienced  chroni- 
cally high  unemployment  rates.  Indeed, 
it  makes  little  difference  to  the  individual 
imemployed  worker  searching  for  an 
adequate  job  whether  or  not  the  current 
unemployment  rate  in  his  State  is  20  per- 
cent higher  than  the  rate  in  1  or  2  of 
the  preceding  years.  This  amendment  is 
particularly  important  now  that  we  see 
the  national  unemployment  rate  rising 
again  from  already  unacceptably  high 
levels. 

This  matter  first  came  before  the 
Senate  in  the  fall  of  1972.  At  that  time, 
the  Senate  passed  an  amendment  sim- 
ilar to  the  provisions  of  the  amendment 
we  are  introducing  today.  That  provision 
was  weakened  and  made  temporary  by 
the  House-Senate  conference.  When  that 
conference  report  was  brought  to  the 
floor  of  the  Senate,  the  Senator  from 
California  (Mr.  Tunney)  and  I  expressed 
our  concern  about  the  need  for  enacting 
legislation  to  aid  the  States  which  had 
triggered  out  of  the  extended  benefits 
program.  At  that  time,  the  chairman  of 
the  House  Ways  and  Means  Committee, 
and  the  chairman  of  the  Senate  Finance 
Committee  assured  us  on  the  floor  of  the 
House  and  Senate,  respectively,  that  if, 
during  the  winter  of  1972-73  the  insured 
imemployment  rate  was  over  the  4-per- 
cent level  in  those  States  that  would 
have  benefited  from  the  amendment  we 
were  then  offering,  but  were  not  helped 
by  the  amendment  adopted  by  the  con- 
ferees, they  would  sympathetically  con- 
sider legislation  along  the  lines  of  our 
amendment. 

Mr.  President,  I  ask  unanimous  con- 
sent that  excerpts  from  the  Congres- 
sional Record  of  October  18,  1972  con- 
taining those  statements  which  I  have 
referred  to  by  the  chairman  of  the  House 
Ways  and  Means  Committee  and  the 
chairman  of  the  Senate  Finance  Com- 
mittee be  printed  in  the  Record  at  this 
point  in  my  remarks:  Congressional 
Record — House  page  H10310;  Congres- 
sional Record — Senate  page  S18646. 

There  being  no  objection,  the  Record 
excerpts  were  ordered  to  be  printed  in  the 
Record,  as  follows: 

Public  Debt  Limitation — Conference 
Report 

Mr.  Long.  Mr.  President,  I  ask  that  the 
Chair  lay  before  the  Senate  the  conference 
report  on  H.B.  16810. 

The  Presiding  Officer  (Mr.  Fannin)  laid 
before  the  Senate  and  the  Senate  resumed 
the  consideration  of  the  report  of  the  com- 
mittee of  conference  on  the  disagreeing  votes 
of  the  two  Houses  on  the  amendments  of  the 


Senate  to  the  bill  (HH.  16810)  to  provide  for 
a  temporary  Increase  in  the  public  debt  limi- 
tation, and  to  place  a  limitation  on  expendi- 
tures and  net  lending  for  the  fiscal  year  end- 
ing June  1973. 

Mr.  Long.  Mr.  President,  during  the  period 
that  has  elapsed,  while  other  matters  were 
transpiring,  conferences  have  been  held  and 
the  situation  has  been  discussed  with  regard 
to  unemployment  insurance.  I  am  aware  of 
the  fact  the  chairman  of  the  House  Ways 
the  fact  that  the  chairman  of  the  House 
Ways  and  Means  Committee  has  assured  the 
Senators  from  New  York  and  California  that 
in  the  event  the  uninsured  unemployment 
rate  in  January  1973  In  those  States  should 
exceed  4  percent — and  I  would  assume  {Re 
same  thing  would  be  true  of  other  urbanized 
States — and  this  becomes  a  problem,  the 
chairman  of  that  committee  would  propose 
to  offer  and  support  legislation  to  bring 
them  under  the  Federal  extended  unemploy- 
ment provisions  contained  on  this  debt  ceil- 
ing conference  report. 

The  Senate  position,  of  course,  would  have 
brought  them  into  it  under  the  legislation 
that  we  sent  them,  and  as  far  as  the  Senator 
from  Louisiana  is  concerned,  assuming  that 
ho  is  appointed  chairman  of  the  committee 
at  that  time,  or  even  if  he  is  not  and  is  the 
ranking  member,  he  would  expect  to  use  his 
best  elTorts  to  see  to  It  that  If  that  type  of 
eventuality  should  develop,  and  some  feel 
that  it  might,  those  States  wUl  receive 
prompt  consideration. 

Such  a  resolution  must  originate  in  the 
House  of  Representatives.  They  must  send  us 
a  bill  to  afford  us  an  opportunity  to  act.  But 
I  want  to  assure  the  Senators  from  those 
two  States  that  if  this  situation  should  de- 
velop, and  the  House  should  send  us  legis- 
lation so  that  we  would  have  the  opportunity 
to  a«t,  they  would  have  complete  coopera- 
tion from  the  Senator  from  Louisiana  In 
seeing  that  it  was  acted  upon  promptly. 

Mr.  Javits.  Mr.  President,  wUl  the  Senator 
yield? 

Mr.  Long.  I  yield. 

Mr.  Javits.  Mr.  President,  I  greatly  appre- 
ciate that,  I  have  every  feeling  that  If  we  are 
In  that  situation,  relief  will  be  available  to 
us. 

I  would  bear  in  mind  the  injunction  of  the 
chairman  of  the  Finance  Committee  that  if 
such  a  bUl  comes  over  here,  I  would  hope  a 
lot  of  nongermane  amendments  are  not  hung 
on  it,  and  we  would  certainly  expect  to  co- 
operate with  him  on  that,  as  would,  I  know, 
the  majority  leader.  The  minority  leader  has 
given  the  same  assurance,  as  has  the  distin- 
guished chairman  of  the  Committee  on  Com- 
merce (Mr.  Magnuson). 

May  I  say.  too,  that  in  discussing  the  mat- 
ter in  the  House  of  Representatives,  which 
Representative  Mills  did  publicly  while  the 
Senator  from  California  and  I  were  there, 
making,  generally  speaking,  In  his  own  words 
the  same  statement  Representative  Mills 
emphasized  the  fact  that  under  these  cir- 
cumstances, with  4  percent  uninsured  unem- 
ployment, he  would  consider  the  so-called 
120  percent  figure  unduly  restrictive  and 
would  look  with  great  sympathy  upon  such 
legislation. 

May  I  have  an  expression  of  opinion  from 
the  Senator  from  Louisiana  about  these 
things? 

Mr.  Long.  Mr.  President,  as  far  as  the  Sen- 
ator from  Louisiana  is  concerned,  our  bill  so 
indicated.  I  supported  our  bill,  and  If  I  had 
had  the  opportunity  to  bring  In  a  conference 
report  that  included  New  York,  I  would  cer- 
tainly have  asked  that  this  130-percent  trig- 
ger should  be  deleted,  or  at  least  modified 
so  that  It  would  not  prevent  benefits  In  the 
fashion  it  does.  If  the  House  will  help  to  solve 
that  problem,  the  Senator  can  be  sure  that, 
BO  far  as  the  Senator  from  Louisiana  is  con- 
cerned, I  will  help  to  work  it  out. 

Mr.  Bennett.  Mr.  President,  will  the  Sen- 
ator vield? 
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Mr.  Long.  I  yield. 

Mr.  Bennett.  The  Seiiatoi  from  Utah  Jxist 
wants  to  make  the  record  clear  that  while  the 
chairman  has  referred  to  New  York  and  Cali- 
fornia, this  will  apply  to  any  State  in  the 
Union,  if  the  system  adopted  should  trigger 
the  benefits  for"  that  State,  and  it  will  not  be 
legislation  intended  chiefly  for  the  big  States. 

Mr.  Long.  Yes. 

The  reason  wliy  the  record  might  appear 
to  indicate  that  such  a  measure  is  intended 
for  the  good  of  two  States  is  that  New  York 
and  California  would  have  the  greatest  num- 
ber of  people  involved.  But  other  States  are 
also  involved. 

Mr.  President,  I  ask  unanimous  consent  to 
have  printed  in  the  Record  a  chart  showing 
the  numbers  of  people  and  the  cost  of  the 
Senate  bill.  This  is  what  we  will  look  at  again 
next  year  if  the  situation  should  require. 

There  being  no  objection,  the  chart  was 
ordered  to  be  printed  in  the  Record,  as  fol- 
lows: 

TABLE  1.  -STATES  AFFECTED  BY  SENATE  BILL 


Costs  (Federal  and 
Nmnhet  of  State  share, 

Slate  beneficial ies  in  Uiousands) 


Alaska    1,100-  1,600  $600  -  $800 

Arkansas   2, 750  1, 000 

California   UO,  000-150, 000  80,000-  90,000 

Hawaii':    1,500-  2,500  1,000-  1,500 

Idaho   1,500  350-  400 

Kentucky...   5,000  2,000 

Louisiana-   C.OOO-  6,500  2.400-  2,700 

Maine    7,000-  8,000  3,000-  3,500 

Massachusetts   19, 000  30, 000 

Michigan   71,400-  97,300  40  700-  55,400 

Minnesota                .  11,000-  13,000  4,900-  5,500 

Montana   1,700  435 

Nevada...   6,700  3,600 

New  Jersey   80,000-120,000  48,000-  72,000 

New  Mexico   400-      600  200-  300 

New  York   1^0,000  200,000  80.000  120,000 

North  Dakota....   1, 200  860 

Ohio     .  12  000-  20,000  8,000-  10,000 

Oregon   11,000-  14,000  4.000-  5,000 

Pennsylvania'   22,000-37,600  11,000-  18,800 

Rhode  Island   8,000-   9,000  5,000 

Utah    1,900  850 

Vermont '    .  .     .  .  3  600  2  000     3, 000 

Washington   42,000  17,000 

West  Virginia   1, 500  450 

Total  (about)...  650,000  300.000  350.000-450,000 


>  Currently  paying  (these  are  co;ls  after  Stale  drops  belOAi 
120%). 

Note:  Assumes  some  economic  improvement  between  Oct.  1, 
1972,  and  July  1,  1973,  and  does  not  take  account  of  emergency 
benefits  payable  under  Public  Lav«  91-373.  Estimates  prepared 
in  consultation  with  the  State;.  Federal  shsre  ol  cost  would  be 
half  of  total  shown. 

Mr.  Magnuson.  Mr.  President,  will  the  Sen- 
ator yield? 

Mr.  Long.  I  yield, 

Mr.  Magnuson.  What  the  Senator  from 
Utah  has  said  is  correct.  This  whole  prob- 
lem has  to  be  a  piece  of  permanent  legisla- 
tion. I  think  that  is  what  we  are  shaping  up 
to  next  year,  so  that  it  will  apply  to  any 
State  where  there  is  serious  unemployment; 
because  it  does  not  make  any  difference  what 
State  you  are  In — if  you  are  out  of  work, 
you  are  out  of  work. 

I  appreciate  the  problem,  and  I  want  to 
reiterate  that  I  appreciate  the  problem  that 
the  members  of  the  committee  had  on  this 
matter  with  the  House.  I  mttst  say  to  the 
Senator  from  New  York  and  the  Senator  from 
California  that  no  one  will  be  stronger  In 
cosponsoring  some  legislation  of  this  type  and 
helping  out  than  will  the  Senator  from 
Washington  next  year. 

Mr.  Javits.  If  the  Sen.itor  will  yield,  I  ap- 
preciate that,  I  want  to  say  again  that,  not- 
withstanding that  the  Senator  from  Wash- 
ington was  included  and  we  were  excluded, 
he  fought  very  hard  for  us,  without  any 
reservation  whatever,  and  that  the  Senator 
from  Louisiana  was  willing  to  exclude  his 
own  State,  which  is  going  pretty  far.  I  cer- 
tainly do  not  think  thai  it  necepsary. 


Mr.  President,  just  to  complete  the  record, 
I  ask  unanimous  consent  to  have  printed  In 
the  Record  a  list  showing  the  States  which 
are  covered  and  those  which  ar©  not  covered. 

There  being  no  objection,  the  list  was 
ordered  to  be  printed  in  the  Record,  as  fol- 
lows : 

Oct.  1,  1972  June  30,  1973-States  attecled  (Hiese  cos's  are 
only  the  costs  of  this  amendment  snd  do  not  include  the  costs 
of  the  EB  program  under  Public  law  91  373  av  currently 
operative.) 

ISlates  not  included  in  the  conference  lepor!  sie  in  parentheses) 


Cofts  (Federal 
and  State 

Numbei  ol  share) 
St-jle  beneficiaries  (thousands) 


Alaska...   1,100  1,500  $60a  $800 

(Arkansas)   2.750  1,000 

(California)   140,000  150,000  80,000  90,000 

(Hawaii)'    1,500-2,500  1,000-1,500 

(Idaho)   1, 500  350-400 

(Kentucky)   ...  5,000  2  000 

(Louisiana)    6,000-6,500  2,400  2,700 

Maine   7,000-8,000  3,000-3,500 

Massachusetts.   49,300  30,000 

Michigan    71,400-97,300  10,700-55  400 

(Minnesota)..    li,  000-13,  Ol;0  4,900-5,500 

(Montana).   1,700  435 

Nevada.   6,700  3,600 

New  Jersey   80,000-120,000  48,000  -72,000 

(New  Mexico)  .  400-«00  200  300 

(New  York)   170,000-200,000  80,000-120,000 

(Ohio)  .  ..    12,000-20,000  8,000-10,000 

(Oregon)   11,000-14,000  4,000-5,000 

(Pennsylvania)'..     .  22,000-37,600  11,000-18,800 

Puerto  Rico    (')  (') 

Rhode  Island...  ...  8,000-9,000  5,000 

(Utah)    .      1,900  850 

Vermont'     .......  3,600  2.000  3, 000 

Washington   42.000  5  7,000 

(West  Virginia)   1,500  450 

(North  Dakota).       .      1,200  860 
(Connecticut)   (■)  <-) 

Total    658,550  797.150  347,345-450,095 


'  Currently  paying  (these  are  costs  sfter  Stole  liiop'  hijlow 
120  percent). 
-  Not  available. 

Note:  Assumes  some  economic  imptOwemen!  between  Oct  1, 
1972.  and  July  1,  1973.  Estimates  prepared  m  consultation  with 
the  States.  Federal  share  of  cost  v<ould  be  halt  ot  total  shown. 

Mr.  Javits.  I  point  out  that  the  list  of 
States  not  covered  includes  such  sparsely 
populated  States  as  Montana  and  Louisiana, 
which  happen  to  be  the  States  of  the  majority 
leader  and  the  chairman,  as  well  as  Hawaii, 
Idaho,  Arkansas,  North  Dakota,  and  so  forth. 
I  thank  the  Senator  from  Utah  for  making 
that  clear.  There  is  no  exclusivity  about  this. 

Mr.  Long.  Mr.  President,  I  a-sk  unanimous 
con.sent  to  have  printed  In  the  Record  a  list 
of  the  States  that  would  benefit  under  what 
we  were  able  to  work  out  with  the  House. 

There  being  no  objection,  the  list  was 
ordered  to  be  printed  in  tlie  Record,  as  fol- 
lows: 

STATES  AFFECTED  BY  THE  PROVISION  /-GRtED  10  BY  THE 
CONFEREES 


Estimated  Estimated 

maximum  maximum 

number  ot  total  additional 

Stales                    beneficiaries  costs  (thousands) 


Alaska   1,100-1,500  $600-$800 

Maine   7,000-8,000  3,000-3,500 

Massachusetts   49,300  30  000 

Michigan    71,400-97,300  40,700-55,400 

Nevada   6,700  3,600 

New  Jersey    80,000-120,000  18,000-72,000 

Puerto  Rico   33.000  -42,000  9,000-11,000 

Rhode  Island   .  8,000-9,000  6,000 

Vermont   3,600  2,000-3,000 

Washmgton   42,000  17,000 


Total    300,000  380,000      160.900  202,100 

Federal  share   80.000-101,000 


The  Presiding  Officer.  The  question  Is  on 
agreeing  to  the  conference  report. 
The  conference  report  was  agreed  to. 
Mr.  Long.  Mr.  President,  I  move  to  recon- 


sider the  vote  by  which  the  conference  report 
was  agreed  to. 

Mr.  Bennett.  I  move  to  lay  that  motion 
on  the  table. 

the  motion  to  lay  on  the  table  was  agreed. 

Future  Review  of  Unemployment  Situation 
(Mr;  Mills  of  Arkansas  asked  and  was 
given  permission  to  address  the  House  for 

1  mintite.) 

Mr.  Mills  of  Arkansas.  Mr.  Speaker,  we 
are  in  the, closing  hours,  we  hope,  of  a  sine 
die  adjournment,  but  there  is  a  problem 
existing  in  the  other  body,  and  I  am  In  hopes 
that  I  can  clarify  the  situation  to  the  satis- 
faction of  those  who  see  a  problem  existing 
and  want  to  do  something  about  tt  as  this 
time.  I  just  discussed  the  matter  with  two  of 
our  very  distinguished  friends  from  the 
other  body.  Senator  Javits  from  the  State  of 
New  York  and  Senator  Tunney  from  the 
State  of  California.  They  are  very  concerned 
that  there  will  be  a  greater  degree  of  un- 
employment within  their  States  some  time 
during  the  early  part  of  next  year,  and  that 
if  the  House  had  accepted  the  Senate  amend- 
ment on  unemployment  compensation,  their 
States  would  have  been  protected,  should 
that  situation  develop. 

Now  they  will  not  be  protected,  as  they 
know,  in  the  event  that  there  Is  a  rise  In  un- 
employment in  their  States  under  the  lan- 
guage that  the  House  has  agreed  to  that  is 
pending  before  the  Senate. 

Naturally,  fulfilling  their  responsibilities 
as  Senators  to  their  constituents,  they  are 
most  anxious  that  something  be  done  about 
It.  I  want  to  say  this  about  unemployment 
In  New  York  State  and  California,  or  any- 
where else. 

If  we  do  have  a  rise  In  the  rate  of  un- 
employment within  these  States  or  any  other 
States,  I  want  them  to  know  and  I  want  the 
Speaker  to  know  and  I  want  the  public  to 
know  that  I  would  be  as  much  Interested  In 
trying  to  do  something  for  the  benefit  of 
those  people  who  are  unemployed  as  they  or 
any  other  Senators  would  be  interested. 

If  this  situation  comes  about,  I  think  the 
proper  way  to  do  It  is  to  go  back  to  the  tem- 
porary unemployment  compensation  pro- 
gram, as  my  good  friend,  the  gentleman 
from  Wisconsin,  earlier  suggested,  and  de- 
termine some  more  satisfactory  method  of 
triggering  this  program  into  existence  and 
triggering  it  off,  so  that  we  do  not  have  the 
anomalous  situation  existing  of  high  levels 
of  tmemployment  within  a  State  for  3  or  4 
years,  but  because  the  tmemployment  rate  is 
not  120  percent  greater  than  It  was  In  the 

2  preceding  years  even,  though  It  may  be  at 
an  8-percent  rate,  because  It  was  at  an  8- 
percent  rate  In  those  years,  this  programs 
triggers  off.  To  me  that  Is  not  right. 

I  would  want  to  assure  them  that  if  they 
have  any  fears  about  my  own  position,  they 
need  not  have  any  fears  about  my  desire 
to  take  care  of  the  situation. 

I  wanted  to  say  that  while  they  were  pres- 
ent here  on  the  floor. 

Mr.  Pickle.  Mr.  Speaker,  will  the  gentle- 
man yield? 

Mr.  Mills  of  Arkansas,  I  yield  to  the 
gentleman  from  Texas. 

Mr.  Pickle.  The  gentleman  Is  mindful  of 
the  colloquy  we  had  earlier  today.  I  was'  not 
here  when  the  bill,  H.R.  16810,  was  presented 
to  the  House.  K  I  had  been  I  would  have  ob- 
jected to  the  manner  in  which  it  was  pre- 
.sented. 

I  will  say  to  the  gentleman,  since  I  see  two 
of  our  distinguished  colleagues  from  the 
the  other  body  here  In  the  Chamber,  I  want 
the  gentleman  from  Arkansas  to  know  If  the 
bill,  H.R.  16810,  comes  back  In  a  dlfferesit 
form  from  what  It  was  when  It  passed  this 
House,  I  will  make  It  quite  plain  I  will  object 

Mr.  Mills  of  Arkansas.  I  understand  the 
gentleman's  position.  He  has  made  It  clear 
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before.  I  am  not  talking  about  that.  I  am 
talking  about  the  situation  next  year.  I  know 
the  gentleman  from  Texas  would  be  as  sym- 
pathetic in  that  case  as  I  am. 

Mr.  Pickle.  Yes.  The  present  Magnuson 
bill  for  States  with  chronic  unemployment 
will  not  expire  until  actually  the  end  of 
the  year,  and  with  the  benefits  we  have  been 
able  to  give  they  will  go  to  early  spring.  But 
unless  we  Include  some  other  States,  some 

15  more  than  we  did  this  afternoon,  I  will 
object. 

Mr.  Mills  of  Arkansas.  What  we  are  talk- 
ing about  Is  the  situation  the  Ways  and 
Means  Committee  will  look  into  and  try  to 
provide  a  remedy  that  will  take  care  of  that, 
and  I  am  satisfied  my  friend,  the  gentleman 
from  Texas,  would  want  to  do  that  next  year 
if  this  develops. 

I  am  sorry  my  friend,  the  gentleman  from 
Wisconsin,  will  not  be  here  with  us,  but  what 
we  are  talking  about  Is  exactly  in  line  with 
what  he  suggested  earlier  in  the  day:  Let  us 
go  back  and  review  the  formula  we  have  and 
make  it  work  more  satisfactorily  than  the 
pi'esent  formula  works. 

Review  op  Unemployment 
Mr.  Mills  of  Arkansas,  Mr.  Speaker,  I  ask 

unanimous  consent  for  1  additional  minute. 
The  Speaker.  Is  there  objection  to  the 

request  of  the  gentleman  from  Arkansas? 
There  was  no  objection. 

Mr.  Mills  of  Arkansas.  One  point  which  I 
overlooked  in  connection  with  my  statement 
of  a  few  moments  ago:  It  Is  not  4  percent 
witliin  the  State  that  I  am  suggesting  the 
cliange  in,  but  4  percent  of  covered  em- 
ployees made  unemployed.  If  that  figure  is 
reached  in  a  State  or  exceeded  in  a  State, 
but  I  say  at  the  same  time  it  mast  be  quali- 
fied by  the  120-percent,  then  the  program  is 
not  working  properly. 

Then  the  formula  is  not  working, 

Mr.  Byrnes  of  Wisconsin.  The  insured 
unemployed? 

Mr.  Mills  of  Arkansas.  That  is  correct,  4 
percent  of  the  insured  who  are  unemployed 

16  what  I  am  talking  about. 

Whenever  that  figure  happens  to  be 
reached  by  a  State,  I  want  that  State  to  get 
the  benefit  of  this  rule. 

Mr.  JAVITS.  Mr.  President,  that  com- 
mitment was  given  to  myself  and  the 
Senator  from  Cahfornia  (Mr.  Tunney) 
in  October  1972.  Since  that  time,  it  has 
become  clear  that  remedial  action  must 
be  taken  in  order  to  permit  the  Federal- 
State  extended  unemployment  compen- 
sation program  to  function  as  Congress 
intended.  That  need  is  highlighted  by 
the  string  of  temporary  amendments 
to  which  Congress  agreed  in  an  attempt 
to  remedy  the  defects  in  the  trigger 
mechanism  on  a  temporary  basis  in  June 
1973,  December  1973,  and  March  1974. 

Mr.  President,  it  is  imperative  that 
the  Congress  seek  a  permanent  solution 
to  the  inadequacies  of  the  trigger  re- 
quirements of  the  extended  benefits  pro- 
gram. The  amendnHlnt  that  I  am  co- 
sponsoring  with  the  Senator  from  Con- 
necticut would  provide  a  1-year  period 
during  which  it  would  be  my  h.ope  that 
we  would  be  able  to  fashion  a  permanent 
remedy  to  this  difiicult  problem. 

In  the  meantime,  however,  unless  this 
amendment  is  approved,  hundreds  of 
thousands  of  workers  who  have  ex- 
hausted their  benefits  will  be  required  to 
seek  welfare  or  to  take  jobs  far  beneath 
their  potential  earnings  and  capabilities. 

The  precise  cost  of  tlris  amendment 
is  difficult  to  determine  since  each  State 
will  be  free  to  decide  for  itself  whether 
to  take  advantage  of  its  provisions.  In 


the  case  of  those  States  which  do  take 
advantage  of  the  amendment,  the  cost 
of  the  program  is  borne  50  percent  by 
the  State  unemployment  insurance  trust 
fund,  and  50  percent  by  the  Federal  trust 
fund  established  for  that  purpose.  It 
should  be  emphasized  that  the  source  of 
these  trust  funds  is  entirely  based  on  re- 
venue generated  by  payroll  taxes.  No 
general  revenue  financing  is  involved. 
This  amendment  would  merely  permit 
the  States  to  exercise  their  discretion  as 
to  whether  or  not  they  choose  to  partici- 
pate in  the  program. 

Mr.  President,  I  ask  unanimous  con- 
sent that  I  may  have  included  at  the 
end  of  my  remarks  a  chart  prepared  by 
the  Labor  Department  showing  the  num- 
ber of  potential  beneficiaries  of  this 
amendment  on  a  State-by-State  basis, 
and  the  potential  maximum  cost  of  this 
amendment  also  on  a  State-by-State 
basis,  together  with  a  copy  of  a  letter 
cosigned  by  myself  and  19  other  Sena- 
tors, which  was  sent  to  the  chairman  of 
the  Finance  Committee  urging  accept- 
ance of  this  amendment. 

There  being  no  objection,  tlie  table 
was  ordered  to  be  printed  in  the  Record. 
as  follows: 

ESTIMATED    EXTENDED    BENEFITS-FISCAL    YEAR  in 

lAssumptlons:  (1)  Drop  120  percent  trigger  criteria;  (2)  iiisurej 
unemployment  rate  equals  3.8  percent;  (3)  all  States  afiected 
will  pass  conforming  legislation! 


Number  of 
beneficiaiies 


Total  costs 
(millions) 


Alabama. 
Alaska,.. 
Arizona. 


2,000 


$1. 1 


Arkansas,  

California  

Colorado..   

Connecticut  

Delaware..  

District  of  Columbia. 

Florida   

Georgia...  

Guam  

Hawaii   

Idaho  

Illinois  


2,  800 
ZAA.  100 


1.  I 

136.2 


75,  000 


52.4 


3.000 
3,100 


Indiana  

Iowa   

Kansas  

Kentucky.  

Louisiana  

Maine  

Maryland  ., 

Massachusetts.. 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana  

Nebraska  

Nevada  . .  . 

New  Hampshire 

New  Jersey  

New  Mexico  

New  York. ,  .  . 
North  Carolina. 
Noith  Dakota... 

Ohio   

Oklalionia.-.. 

Oregon   

Peiuisvluaiiia. . . 

Puerto  Rico  

Rhode  Island. . . 
South  Carolina. 
South  Dakota... 

Tennessee  

Texas  

Utah.   

Vermont  

Virijii;i3..  .  . 
Virgin  KlancK. 

Washington  

West  Virginia,.. 

Wisconsin  . 

Wyoming  


19. 200 


7.0 


122,500 
143.200 
12,  SCO 

""iS.'OOO 
2,500 

'"'7,866" 


167, 100 
2.900 
270, 000 


1,600 


21,400 

S.''.,  600 
106,  400 
21,  200 


1.  500 
4,  700 


103,  800 
3,  700 


3.) 


U.S.  total. 


1,417,  900 


300. 0 


Wotc:  Co'l.  wjiild 
Cf.'.ei  iini-.fit. 


iic'i  50-50  by  Sti 


and  F."l?:)l 


Mr.  JAVITS.  I  thank  the  Senator  for 
yielding. 

The  PRESIDING  OFFICER.  Do  Sen- 
ators yield  back  their  time? 
Mr.  LONG.  I  yield  back  my  time. 
The  PRESIDING  OFFICER.  All  time 
is  yielded  back.  The  question  is  on  agree- 
ing to  the  amendment. 
The  amendment  was  agreed  to. 
Mr.  LONG.  Mr.  President,  I  send  to 
tlie  desk  an  amendment  to  be  proposed 
on  behalf  of  the  Senator  from  Utah 
(Mr.  Bennett)  ,  the  distinguished  occu- 
pant of  the  chair,  at  this  point. 

The  PRESIDING  OFFICER.  The  clerk 
will  read  the  amendment. 

The  assistant  legislative  clerk  read  the 
amendment,  as  follows : 

At  the  end  of  the  bill  insert  the  following: 
To  extend  for  three  years  the  requirement  of 
increased  payments  to  States  under  medic- 
aid plans  for  compensation  or  training  of 
inspectors  of  long-term  care  Institutions 
Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  section  ■ 
249B  of  the  Social  Security  Amendments  of 
1972  is  amended  by  striking  out  "June  30, 
1974"  and  inserting  "June  30,  1977"  in  lieu 
thereof. 

Mr.  LONG.  Section  249B  of  the  Social 
Security  Amendments  of  1972  authorized 
100  percent  Federal  funding  of  expendi- 
tures under  medicaid  for  training  and 
compensation  of  inspectors  of  long-term 
care  institutions  between  October  1972 
and  June  1974.  Currently  there  are  ap- 
proximately 2,000  State  inspectors. 

It  is  now  apparent  that  this  21 -month 
period  of  increased  Federal  support  is  not 
enough  to  assure  that  States  will  have 
the  capacity  to  meet  their  responsibilities 
in  the  area  of  inspection  of  long-term 
care  institutions.  A  great  deal  remains 
to  be  done  with  skilled  nursing  facilities. 
Further,  with  the  recent  issuance  of 
standards  for  intermediate  care  facili- 
ties, the  demands  on  State  inspection 
teams  have  significantly  increased. 

Because  of  the  importance  of  State  in- 
spection programs  to  the  health  and 
safety  of  the  thousands  of  individuals  in 
long-tei'm  care  institutions  and  the  im- 
petus full  Federal  funding  can  have  in 
assuring  tliat  sufficient  well-trained  in- 
spectors are  available,  the  amendment 
would  extend  the  authority  for  this  full 
financial  support  for  an  additional  -3 
years.  The  cost  is  estimated  by  the  De- 
partment at  approximately  $1  million 
annually. 

Mr.  President.  I  believe  that  there  is 
no  objection  to  this  amendment. 

I  yield  back  my  time. 

The  PRESIDING  OFFICER.  The 
Chair  yields  back  his  time. 

The  question  is  on  agreeing  to  the 
amendment. 

The  amendment  was  agreed  to. 

The  PRESIDING  OFFICER.  The  bill 
is  open  to  further  amendment. 

Mr.  LONG.  Mr.  President,  on  behalf 
of  the  Senator  from  Texas  (Mr.  Bent- 
sen  i  I  send  to  the  desk  an  amendment. 

The  PRESIDING  OFFICER.  The 
clerk  will  read  the  amendment. 

The  assi.'^tant  legislative  clerk  read  the 
amendment,  as  follows: 

At  the  end  of  the  bill  insert  the  following: 

Sec.  .  (a)  Section  15(c)(2)  of  Public 
La  .V   93-233    is    amended   bv  fctriking  out 
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"December  1,  1974"  and.  inserting  in  lieu 
thereof  "March  1,  1975"  and  by  striking  out 

•July  1,  1975"  and  inserting  in  lieu  thereof 

•March  1,  1976"; 

(b)  Section  15(c)(5)  of  Public  Law  93- 
233  is  amended  by  striking  out  "March  1, 
1975"  and  Inserting  in  lieu  thereof  "June  1, 
1975"  and  by  striking  out  "October  1,  1975" 
and  inserting  in  lieu  thereof  "June  1,  1976"; 
and 

(c)  Section  15(d)  of  Public  Law  93-233 
is  amended  by  striking  out  "January  1,  1975, 
except  that  if  the  Secretary  of  Health,  Edu- 
cation, and  Welfare  determines  that  addi- 
tional time  is  required  to  prepare  the  report 
reqvl.ed  by  subsection  (c) ,  he  may.  by  regu- 
lation, extend  the  applicability  of  the  pro- 
visions of  subsection  (a)  to  cost  account- 
ing periods  beginning  after  June  30,  1975" 
and  inserting  in  lieu  thereof  "July  1,  1976". 

Ml-.  LONG.  Mr.  President,  section  15 
of  Public  Law  93-233  contained  two  pro- 
visions related  to  the  method  of  paying 
for  physicians'  services  in  teacliing  hos- 
pitals under  the  medicare  program. 
First,  it  deferred,  until  as  late  as  July 
1975,  the  implementation  of  the  1972 
amendment  which  provided,  in  part,  that 
charges  would  be  paid  only  where  a 
teaching  hospital  patient  is  a  "private 
patient."  Second,  it  provided  for  the 
Secretary  to  contract  witli  the  National 
Academy  of  Sciences  to  conduct  studies 
concerning  appropriate  methods  of  reim- 
bursement under  the  medicare  and  med- 
icaid programs  for  medical  sei-vices  in 
teaching  hospitals,  and  also  the  extent 
to  which  funds  under  medicare  and 
medicaid  are  supporting  the  training  of 
medical  specialties  which  are  in  excess 
supply;  how  such  funds  could  be  used  to 
support  more  rational  distribution  of 
physician  manpower,  both  geographi- 
cally and  by  specialty;  the  extent  to 
which  such  funds  support  or  encourage 
teaching  programs  which  tend  to  dis- 
proportioiii^tely  attract  foreign  medical 
graduates;  and  the  existing  and  appro- 
priate I'ole  of  using  such  funds  to  meet, 
in  whole  or  in  part,  the  cost  of  salaries 
of  interns  and  residents  in  teaching  pro- 
grams approved  under  medicare:  and  to 
submit  its  report  by  July  1.  1975.  These 
two  provisions  were  deemed  necessary 
because  of  concern  about  the  possible 
impact  of  the  proposed  medicare  regula- 
tions implementing  the  1972  change  on 
teaching  hospitals'  finances  and  patient 
care  programs. 

The  National  Academy  of  Sciences,  in 
planning  the  studies  authorized  by  sec- 
tion 15  of  Public  Law  93-233,  has  con- 
cluded that  it  will  not  be  possible  to  con- 
duct responsible  studies  of  the  scope  con- 
templated within  the  time  constraints 
that  have  been  prescribed.  The  National 
Academy  has  proposed,  and  the  staff 
agrees,  that  the  July  1,  1975,  deadline  for 
the  final  reports  should  be  extended  to 
March  1,  1976,  so  as  to  afford  adequate 
time  to  secure  and  analyze  the  required 
data  and  prepare  the  necessary  reports. 
In  addition,  it  is  recommended  that  the 
due  date  for  the  interim  reports  be  ex- 
tended from  December  1,  1974,  to  March 
1,  1975.  As  under  Public  Law  93-233,  the 
Social  Security  Administration  would 
have  3  months  from  the  due  dates 
for  the  interim  and  final  reports  to  sub- 
mit its  comments  on  them. 

So  that  the  National  Academy's  find- 
ings will  be  available  when  the  regula- 


tions to  carry  out  the  1972  teaching 
physician  amendment  are  implemented, 
the  effective  date  for  that  study  is  ex- 
tended by  the  amendment  from  July  1, 
1975,  as  provided  for  in  Public  Law  93- 
233,  to  July  1,  1976. 

The  PRESIDING  OFFICER.  Does  the 
Senator  yield  back  his  time? 

Mr.  LONG.  I  yield  back  the  remainder 
of  my  time. 

The  PRESIDING  OFFICER.  All  time 
has  been  j'ielded  back. , 

The  question  is  on  agreeing  to  the 
amendment. 

The  amendment  was  agreed  to. 

The  PRESIDING  OFFICER.  The  bill 
is  open  to  further  amendment. 

Mr.  LONG.  Mr.  President,  on  behalf 
of  the  Senator  from  Nebraska  <  Mr.  Cur- 
tis >,  I  send  to  the  desk  an  amendment. 

The  PRESIDING  OFFICER,  The  clerk 
will  read  the  amendment. 

The  assistant  legislative  clerk  pro- 
ceeded to  state  the  amendment. 

Mr.  LONG.  Mr.  President,  I  ask  unani- 
mous consent  to  dispense  with  the  read- 
ing of  the  amendment.  I  will  explain  it. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

At  the  end  of  the  bill,  insert  the  following: 

That  section  1902(a)  (14)  of  the  Social  Se- 
curity Act  is  amended  to  read  as  follows: 

"(14)  eflective  January  1,  1973.  provide 
that — 

"(A)  in  the  case  of  individuals  receiving 
aid  or  assistance  vuider  a  State  plan  approved 
under  title  I,  X,  XIV.  or  XVI.  or  part  A  of 
title  IV,  or  who  meet  the  Income  and  re- 
sources requirements  of  the  one  of  such  State 
plans  which  is  appropriate — 

"(i)  no  enrollment  fee  premium,  or  similar 
charge,  and  no  deduction,  cost  sharing,  or 
similar  charge  with  respect  to  the  care  and 
services  listed  in  clauses  (1)  through  (5)  and 
(7)  of  section  105(a).  will  be  Imposed  vinder 
the  plan,  and 

"(ii)  any  deduction,  cost  sharing,  or  simi- 
lar charge  Imposed  under  the  plan  with  re- 
spect to  other  care  and  services  will  be  nom- 
inal in  amount  (as  determined  in  accordance 
with  standards  approved  by  the  Secretary 
and  included  in  the  plan),  and 

"(B)  with  respect  to  individuals  who  are_ 
not  receiving  aid  or  assistance  under  any 
such  Stale  plan  and  who  do  not  meet  the 
income  and  resources  requirements  of  the 
one  of  such  State  plans  which  is  appropriate 
or  who,  after  December  31,  1973,  are  included 
under  the  State  plan  for  medical  assistance 
pursuant  to  section  1902 ( a  )  ( 10)  ( B)  approved 
under  title  XIX— 

"(i)  there  may  be  imposed  an  enrollment 
fee.  premium,  or  similar  charge  which  (as 
determined  in  accordance  with  standards 
prescribed  by  the  Secretary)  is  related  to  the 
individual  s  income,  and 

"(li)  any  deductible,  cost -sharing,  or  simi- 
lar charge  imposed  under  the  plan  will  be 
nominal; ". 

(b)  The  amendment  made  by  subsection 
(a)  shall  be  effective  January  1.  1973  (or 
earlier  if  the  State  plan  so  provided). 

Mr.  LONG.  Mr.  President,  section  208 
of  Public  Law  92-603  amended  title  XIX, 
medicaid,  to  require  States  to  impose  an 
enrollment  fee,  or  premium,  on  the 
medically  needy.  The  medically  needy 
are  persons  who  have  too  much  income 
to  qualify  for  cash  assistance,  but  not 
enough  to  pay  for  their  medical  care.  At 
the  time  of  consideration  of  H.R.  1,  the 
Department  estimated  that  this  pre- 
mium would  result  in  program  savings 


of  approximately  $55  million.  It  is  now  | 
apparent  that  this  savings  did  not  take 
account  of  the  increased  administrative  ; 
costs  that  State  would  face.  These  off-  ; 
setting  costs  could  be  substantial.  |i 

As  States  have  tried  to  implement  this  ; 
provision,  many  have  found  that  it  is  ex-  i; 
tremely  difficult  and  costly  to  administer.  \\ 
Medically  needy  pei'sons  typically  apply  t 
for  coverage  when  they  are  already  fac-  |i| 
ing  medical  costs  and  need  care.  It  is  dif-  t 
ficult  to  keep  track  of  them  and  to  col-  [; 
lect  a  regular  premium  payment.  Fur- 
ther,  at  the  point  when  medically  needy  |l 
persons  do  enter  the  system,  they  are  t 
often  least  able  to  make  the  premium  : 
payment.  ; 

This  amendment  would  continue  to  p 
allow  States  to  impose  a  premium  on  the  I, 
medically  needy  but  it  would  not  require  \i 
them  to  do  so  if  they  do  not  believe  it  is 
feasible  or  cost  effective.  Since  they  C 
could  impose  a  pi-emium  if  they  believe  1: 
it  will  produce  a  cost  savings  in  the  pro-  f 
gram,  the  overall  cost  impact  of  the  j 
amendment  is  expected  to  be  negligible,  [i 

I  yield  back  the  remainder  of  my  time.  J 

The  PRESIDING  OFFICER.  All  time  !• 
has  been  yielded  back,  f 

The  question  is  on  agreeing  to  the  j 
amendment.  i 

The  amendment  was  agreed  to.  [ 

The  PRESIDING  OFFICER.  Tlie  bill  is 
open  to  further  amendment. 

Mr.  PROXMIRE.  Mr.  President,  I  send  [ 
to  the  desk  an  amendment  and  ask  for  f 
its  immediate  consideration.  [ 

The  PRESIDING  OFFICER.  The  clerk 
will  read  the  amendment.  j 

The  assistant  legislative  clerk  pro-  ! 
ceeded  to  read  the  amendment.  i 

The  PROXMIRE.  Mr.  President,  I  ask 
unanimous  consent  that  the  reading  of 
the  amendment  be  dispensed  with. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

The  amendment  is  as  follows : 

On  page  1,  lines  5  and  6,  strike  out  "De- 
cember 31,  1975"  and  insert  in  lieu  thereof 
•June  30,  1975." 

At  the  end  of  the  bill  add  a  new  section 
as  follows: 

Sec.  2.  (a)  The  staff  of  the  Joint  Commit- 
tee on  Internal  Revenue  Taxation  shall  conr 
duct  a  comprehensive  study  and  investiga- 
tion of  the  operation  and  effect  of  the  Re- 
negotiation Act  of  1951,  as  amended,  with 
a  view  to  determining  whether  such  Act 
should  be  extended  beyond  June  30,  1975. 
and.  if^o,  how  the  administration  of  such 
Act  can  be  improved.  The  Joint  Committee 
staff  shall  specifically  consider  whether  ex- 
emption criteria  and  the  statutory  factors 
for  determining  excessive  profits  should  be 
changed  to  make  the  Act  fairer  and  more 
effective  and  more  objective.  The  Joint  Com- 
mittee staff'  shall  also  consider  whether  the 
Renegotiation  Board  should  be  restructured. 

(b)  In  conducting  such  study  and  in- 
vestigation the  staff  of  the  Joint  Committee 
on  Internal  Revenue  Taxation  shall  consult 
with  the  staffs  of  the  Renegotiation  Board, 
the  General  Accounting  Office,  the  Cost  Ac- 
counting Standards  Board,  and  the  Joint 
Economic  Committee. 

(c)  The  staff  of  the  Joint  Committee  on 
Internal  Revenue  Taxation  shall  submit  the 
results  of  its  study  and  investigation  to  the 
Committee  on  Ways  and  Means  of  the  House 
of  Representatives  and  to  the  Committee 
on  Phiance  of  the  Senate  on  or  before  May  31. 
1975,  together  with  such  reconimendationt 
as  it  deems  appropriate. 


Jiiue  25,  19'n 


CONGRESSIONAL  RECORD  —  SEN  ATE 


S  11499 


Mr.  PROXMIRE.  Mr.  Piesident,  the 
j  amendment  to  the  bill  to  extend  the 
'  Renegotiation  Act  which  I  have  offered 
carries  forward  what  I  believe  is  the 
intent  of  the  original  bill,  and  I  will  ex- 
;  plain  it  more  fully  In  a  moment. 

But  first  I  want  to  thank  the  distin- 
guished Senator  from  Louisiana,  the 
chairman  of  the  Finance  Committee,  for 
his  efforts  over  the  past  many  months 
dm-ing  which  he  has  been  laying  the 
groundwork  for  a  comprehensive  reex- 
j  amination  of  the  renegotiation  program. 
I  I  am  grateful  for  his  responsiveness  to 
I  my  requests  and  for  his  willingness  to 
j  consider  my  suggestions. 
I      The  Senate  Finance  Committee  is  a 
busy  and  highly  productive  committee 
with  excellent  staff  resources.  It  is  most 
encouraging  that  this  committee,  to- 
gether with  the  House  Ways  and  Means 
Committee,  have  undertaken  the  review 
called  for  by  the  original  bill  and  my 
j  amendment. 

I  also  want  to  express  my  thanks  to 
the  Senator  from  Louisiana  for  his  co- 
'  operation  and  assistance  in  the  drafting 
I  of  the  amendment  and  the  refinement  of 
its  details. 
The  amendment  does  three  things. 
First,  it  directs  the  staff  of  the  Joint 
Committee  on  Internal  Revenue  Taxa- 
tion to  conduct  a  comprehensive  study 
and  investigation  of  the  operation  and 
I  effect  of  the  Renegotiation  Act  of  1951, 
'  as  amended.  The  purpose  of  the  inquiry 
i  is  to  determine  whether  the  act  should 
:  be  extended  beyond  June  30,  1975,  and 
if  so,  how  the  administration  of  the  act 
can  be  improved. 

The  first  part  of  the  amendment  also 
sets  out  some  specific  guidelines  for  the 
study.  It  calls  attention  to  the  exemption 
criteria  in  the  act,  the  current  statutory 
factors  for  determining  excessive  profits, 
and  the  question  whether  the  Renegoti- 
ation Board  should  be  restructm-ed. 

Second,  in  the  conduct  of  the  study 
the  staff  of  the  Joint  Committee  on  In- 
ternal Revenue  Taxation  is  directed  to 
consult  with  the  staffs  of  the  Renego- 
tiation Board,  the  General  Accounting 
Office,  the  Cost  Accounting  Standards 
Board,  and  the  Joint  Economic  Com- 
mittee. 

Third,  the  extension  of  the  act  is  re- 
duced from  18  months  to  12  months.  The 
staff  of  the  Joint  Committee  on  Internal 
1  Revenue  Taxation  is  directed  to  submit 
I  the  results  of  its  study  to  the  House  Com- 
i  mittee  on  Ways  and  Means  and  the  Sen- 
I  ate  Finance  Committee  on  or  before 
May  31,  1975,  together  with  whatever 
recommendations  it  deems  appropriate. 

Submission  of  the  staff  report  on  May 
31,  1975  will  give  the  House  and  Senate 
committees  1  month  to  conduct  hearings 
and  send  a  bill  to  the  floor,  before  the 
,  June  30,  1975  expiration  date. 

As  I  said,  the  amendment  simply  car- 
I  ries  forward  the  basic  intent  of  the  origi- 
I  nal  bill  and  the  accompanying  reports. 
I  It  is  a  clarifying  amendment,  setting 
forth  some  specific  guidelines  for  the 
study  and  establishing  a  somewhat 
I  tighter  schedule. 

In  setting  forth  specific  guidelines  for 
the  study  it  should  be  clear  that  there  is 
no  intent  tcf  limit  the  staff  of  the  Joint 
Committee  on  Internal  Revenue  Taxa- 


tion to  the  items  contained  in  the  amend- 
ment. Many  questions  have  been  raised 
about  the  Renegotiation  Act  and  its  en- 
forcement. It  is  my  hope  that  the  staff 
will  look  into  all  of  the  questions,  all  of 
the  problems,  all  of  the  issues,  not  just 
the  ones  referred  to  in  the  amendment 
or  in  the  remarks  made  on  the  Senate 
floor  today. 

Of  course,  the  staff  must  use  its  dis- 
cretion so  that  it  does  not  get  bogged 
down  in  trivial  or  incidental  matters.  I 
have  great  confidence  in  the  staff  and 
no  doubts  that  it  will  do  a  top  rate  job. 
I  think  it  is  one  of  the  finest  we  have 
in  either  body  of  the  Congress. 

The  point  I  want  to  emphasize  most 
is  that  we  need  a  comprehensive,  root- 
and-branch  examination  of  the  Renego- 
tiation Act  and  the  Renegotiation  Board. 
I  will  not  try  to  hide  or  minimize  my  dis- 
appointment with  the  Board's  work  in 
recent  years.  A  few  weeks  ago  I  recom- 
mended abolition  of  the  Renegotiation 
Board  along  witli  other  agencies  v/hich  I 
believe  have  either  outlived  their  useful- 
ness or  are  not  performing  adequately 
enough  to  justify  continued  support. 

In  the  past  I  have  been  one  of  the  Re- 
negotiation Board's  stanchest  support- 
ers. Several  years  ago  I  fojght  success- 
fully to  preserve  its  funds  and  its  per- 
sonnel. That  was  during  a  period  when 
the  Board  was  under  the  leadership  of  a 
chairman,  Lawrence  Hartwig,  who  un- 
derstood that  the  Board  was  laboring 
against  a  number  of  obstacles  and  that  it 
was  necessary  to  remove  those  obstacles 
so  that  the  Board  could  perform  effec- 
tively. 

One  of  the  major  obstacles  is  that  the 
Board  is  understaffed.  Aiiother  is  that 
the  act  is  full  of  loopholes. 

I  would  prefer,  given  the  loopholes  in 
the  Renegotiation  Act  and  the  attitude 
of  the  present  Chairman  of  the  Renego- 
tiation Board,  that  we  simply  abolish 
this  agency.  I  say  that,  not  because  I 
believe  the  renegotiation  process  is  no 
longer  necessaiy,  but  because  the  Re- 
negotiation Board  is  doing  such  a  poor 
job. 

For  years  I  have  been  struggling  to 
plug  the  loopholes  in  the  Renegotiation 
Act  and  strengthen  the  Board.  I  have 
had  only  moderate  success.  When  the 
administration  planned  to  cut  the 
Board's  manpower  significantly  below 
the  present  level  of  about  200  employees, 
I  intervened  directly  on  its  behalf  with 
the  Office  of  Management  and  Budget. 
The  decision  to  reduce  the  manpower 
level  was  reversed. 

It  was  diflicuit  for  me  to  understand 
why  the  Board's  personnel  should  be  cut 
during  the  height  of  the  Vietnam  war 
when  renegotiable  sales  were  at  record 
heights.  If  anything,  the  administration 
should  have  beefed  up  the  Board  so  that 
it  could  handle  the  massive  increase  in 
business,  I  might  point  out  that  in  1953, 
when  the  Board  was  dealing  with  the 
defense  contracts  generated  by  the 
Korean  war,  it  employed  742  persons. 

Today.  20  years  later,  the  Board  has 
201  persons  on  its  payroll. 

Last  year  the  Defense  Department 
awarded  $36.9  billion  in  prime  defense 
contracts.  The  peak  Korean  war  amount 
was  $43.6  billion.  At  that  time,  as  I  have 


just  pointed  out,  the  Board  had  743  em- 
ployees. How  can  it  do  the  job  it  did  20 
years  ago  with  less  than  a  third  the  man- 
power? Contract  awards  were  somewhat 
higher  then,  but  they  were  not  that  much 
higher. 

If  you  suspect  that  it  might  not  be  pos- 
sible for  the  Board  to  adequately  handle 
its.  workload  with  its  limited  staff,  youi' 
suspicions  are  well  founded. 

There  is  no  way  for  the  Board  to  do  an 
adequate  job  with  201  persons,  including 
secretaries,  stenographers  and  various 
other  nonprofessional  workers. 

Why,  then,  does  not  the  Board  re- 
quest more  personnel?  Why,  when  it 
appears  before  Congress,  does  it  not 
point  out  that  it  needs  more  people? 

The  reason  is,  in  my  judgment,  that 
the  present  Chairman  of  the  Board  and 
the  majority  of  its  members  simply  do 
not  care.  The  present  Board  appears  to 
have  little  desire  to  increase  the  capa- 
bilities and  effectiveness  of  its  own  op- 
erations. This  is  in  marked  contrast  to 
previous  Boards  whose  members  well  un- 
derstood the  obstacles  that  prevented  it 
from  effective  renegotiation  and  what 
needed  to  be  done  to  begin  removing 
those  obstacles. 

There  is  no  way  that  the  Board  can 
adequately  perform  the  role  entrusted 
to  it  under  the  present  circumstances. 

I  am  chairman  of  the  Appropriations 
Subcommittee  which  reviews  the  Rene- 
gotiation Board's  budget  requests.  The 
more  my  subcommittee  has  looked  into 
the  operations  of  the  Board  the  moi-e 
have  I  become  convinced  that  the  pur- 
poses of  renegotiation  are  not  being 
served  and  will  not  be  served  imless  the 
program  is  reformed. 

In  this  year's  hearings,  on  March  26, 
1974,  I  asked  the  Chairman  of  the  Board 
why  profits  as  a  return  on  equity  are  not 
considered  by  the  Board.  The  Chairman 
replied,  and  I  quote: 

I  never  heard  of  such  a  thing,  return  on 
equity. 

In  another  exchange  during  the  hear- 
ings I  asked  the  Chairman  how  the  Board 
justified  allowing  certain  large  aerospace 
companies  to  retain  profits,  after  rene- 
gotiation, ranging  from  76  percent  of  net 
worth  to  as  high  as  431  percent  of  net 
worth.  The  Chainnan  responded  that  he 
did  not  believe  those  rates  were  excep- 
tionally high. 

Over  4,000  filings  from  Government 
contractors  were  received  by  the  Board 
in  fiscal  1973.  The  Board  assigns  the 
grand  total  of  11  pei'sons  to  review  those 
filings  in  the  Washington,  B.C.  office. 
That  works  out  to  an  average  of  2  filing 
l  eviews  per  day  per  person. 

It  is  on  the  basis  of  these  cursory  re- 
views at  the  headquarters  level  that  fil- 
ings are  referred  to  regional  offices  for 
further  examination.  How  can  such  a 
reviewing  process  possibly  identify  all  the 
conapanies  wliose  defense  profits  need  to 
be  more  closely  scrutinized? 

Mr.  Pi-esident,  I  have  been  ti-ying  to 
suggest  that  the  reneg'otiation  process 
today  is  beset  with  massive  problems. 
Some  relate  to  the  statutory  basis,  some 
to  the  small  size  of  the  enforcement 
staff,  some  to  the  attitudes  that  prevail 
among  the  membei*s  of  the  Board. 


S  11500 


CONGRESSIONAL  RECORD  —  SENATE 


June  :2.j,  19}.'^ 


Tliere  is  no  sense  perpetuating  the 
present  situation.  I  agree  with  the  con- 
cept of  renegotiation.  But  I  am  con- 
vinced that  it  is  not  being  properly  im- 
plemented. The  status  quo  should  not  be 
allowed  to  continue  any  longer  than  is 
necessary. 

Finally,  I  believe  a  hard  look  needs  to 
be  taken  at  the  structure  of  the  Renego- 
tiation Board.  At  the  present  time  all 
the  members  of  the  Board  are  appointed 
by  the  President  and  serve  at  his  pleas- 
ure. We  must  ask  ourselves  whether  this 
kind  of  executive  agency  is  best  suited 
to  investigate  the  reasonableness  of 
profits  earned  on  contracts  awai'ded  and 
administered  by  another  executive 
agency. 

In  the  renegotiation  program  one  ex- 
ecutive agency,  in  effect,  has  been  given 
the  responsibility  for  investigating  an- 
other executive  agency. 

I  believe  everyone,  those  who  dislike 
the  concept  of  renegotiation  and  those 
who  believe  it  is  a  good  one,  should  be 
concerned  about  the  way  the  Board  is 
presently  structured. 

What  we  need,  in  my  judgment,  is  a 
Renegotiation  Board  based  on  perma- 
nent legislation  without  loopholes,  a 
Board  with  sufficient  independence  from 
the  executive  branch  so  that  it  will  not 
hesitate  to  vigorously  investigate  the 
reasonableness  of  profits  taken  on  con- 
tracts awarded  by  a  large  and  powerful 
agency  of  the  executive  branch ;  a  Board 
that  will  feel  free  to  request  additional 
funds  and  manpower  if  it  feels  they  are 
necessary  to  more  effectively  carry  out 
its  responsibilities;  a  Board  responsive 
and  accountable  to  Congress. 

If  we  do  not  have  that  kind  of  a  Board 
then  we  would  just  as  well  do  away  with 
the  program.  There  is  no  sense  in  kidding 
ourselves  into  believing  the  excessive  de- 
fense profits  problem  has  been  solved. 
The  facts  demonstrate  that  it  has  not 
been  solved. 

Some  people  argue  that  we  do  not  have 
to  worry  about  excessive  profits  because 
If  there  are  any  they  will  be  recaptured 
by  the  Renegotiation  Board.  I  might 
agree  with  this  argument  if  I  knew  that 
we  had  an  effective,  vigorous  renegotia- 
tion program.  At  the  present  time  we 
have  a  half-hearted  program.  Its  very 
existence,  however,  may  be  lulling  many 
people  into  thinking  that  we  need  not  be 
concerned  with  procurement  policies  re- 
garding defense  profits. 

Several  major  studies  of  renegotiation 
have  been  concluded  in  the  past  few 
years.  All  of  the  studies,  including  those 
done  by  the  House  Government  Opera- 
tions Committee  and  the  General  Ac- 
counting Office,  identified  serious  prob- 
lems and  made  recommendations  for 
changes.  The  study  we  are  authoi-izing 
today  can  build  on  those  studies  and  the 
v/ork  of  the  Joint  Economic  Committee, 
which  has  also  held  hearings  on  this 
subject. 

I  am  hopeful  that  at  last,  by  this  time 
next  year,  we  will  be  in  a  position  to 
make  meaningful  changes  to  improve 
the  effectiveness  of  the  renegotiation 
program. 

I  reserve  the  remainder  of  my  time. 


PRIVILEGE  OF  THE  FLOOR 

Mr.  PROXMIRE.  Mr.  President,  I  ask 
unanimous  consent  that  Mr.  Richard 
Kaufman  of  the  Joint  Economic  Com- 
mittee staff  remain  on  the  floor  during 
the  remainder  of  the  debate. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

Mr.  LONG.  Mr.  President,  I  am  per- 
suaded that  the  Senator  has  a  good  point 
in  his  amendment.  It  appears  that  the 
intent  of  Senator  Proxmire's  amendment 
to  H.R.  14833  is  similar  to  that  of  the 
Finance  Committee;  namely,  that  a 
comprehensive  staff  study  of  the  entire 
renegotiation  process  be  completed  as 
soon  as  possible,  along  with  thorough 
hearings  by  the  res}:)ective  congressional 
committees. 

Although  the  18-month  extension  of 
the  Renegotiation  Act  as  in  the  commit- 
tee's bUl  would  give  the  joint  committee 
staff  more  time  for  completion  of  their 
study,  a  12-month  extension  as  proposed 
by  the  Senator  Proxmire  would  appear 
to  be  feasible.  A  12-month  extension 
would  coincide  with  the  2-year  extension 
approved  by  the  Finance  Committee 
during  consideration  of  the  1973  exten- 
sion, but  which  was  reduced  to  a  1-year 
extension.  Thus,  a  12-month  extension 
now  would  make  a  total  of  24  months  for 
the  study  that  was  started  last  year  by 
the  joint  committee  staff. 

Mr.  President,  as  I  imderstand  it,  the 
second  part  of  the  Senator's  amendment 
spells  out  some  of  the  details  for  the  staff 
study  that  has  been  requested  by  the 
Finance  Committee.  This  part  is  accept- 
able to  the  Finance  Committee,  as  it  puts 
into  legislative  language  the  basic  intent 
of  the  committee.  The  joint  committee 
staff  will  be  studying  whether  the  act 
should  be  extended,  how  to  improve  the 
administration  if  it  is  extended,  whether 
the  exemption  criteria  are  appropriate, 
whether  the  statutory  factors  should  be 
modified  to  make-thei  act  more  effective 
and  objective,  and  whether  the  Board 
should  be  restructured,  among  other 
areas  for  study.  Some  of  the  other  areas 
for  study  are  listed  in  the  preliminary 
report  of  May  14,  1974,  of  the  joint  com- 
mittee staff. 

In  addition,  the  joint  committee  staff 
wiU  be  consulting  with  the  staffs  of  the 
Renegotiation  Board,  the  GAO,  and  the 
Cost  Accounting  Standards  Board,  and 
will  be  happy  to  also  consult  with  the 
staff  of  the  Joint  Economic  Committee 
and  other  congressional  committees  hav- 
ing an  interest  in  the  subject.  The  final 
part  of  the  Senator's  amendment  re- 
quires that  the  joint  committee  staff  pre- 
sent its  findings  to  the  House  Ways  and 
Means  and  Senate  Finance  Committees 
on  or  before  May  31,  1975,  to  give  Con- 
gress time  to  review  the  staff  recom- 
mendations prior  to  the  June  30  expira- 
tion date,  per  the  Senator's  amendment. 

Mr.  President,  I  see  no  real  objection 
to  the  Senator's  amendment.  It  is  one 
that  the  committee  can  take  to  confer- 
ence. 

I  shall  back  the  amendment,  Mr. 
President. 

I  yield  back  the  remainder  of  my  time. 


Mr.  PROXMIRE.  I  yield  back  the  re- 
mainder of  my  time. 

The  PRESIDING  OFFICER.  The  ques- 
tion is  on  agreeing  to  the  amendment  of 
the  Senator  from  Wisconsin  (Mr.  Prox- 
mire* . 

The  amendment  was  agreed  to. 

Mr.  CURTIS.  Mr.  President,  I  send  an 
amendment  to  the  desk  and  I  ask  the 
clerk  to  state  it. 

The  PRESIDING  OFFICER.  The  clerk 
will  state  the  amendment. 

The  assistant  legislative  clerk  pro- 
ceeded to  read  the  amendment. 

Mr.  CURTIS.  Mr.  President,  I  ask 
unanimous  consent  that  further  reading 
of  the  amendment  be  dispensed  with.  My 
statement  will  cover  the  purport  of  the 
amendment. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered;  and,  without 
objection,  the  amendment  will  be  print- 
ed in  the  Record. 

The  amendment  is  as  follows: 

At  the  end  of  the  bill,  add  the  following 
new  section : 

Sec.  .  (a)  Section  211(a)  of  the  Social 
Security  Act  Is  amended  by  adding  at  the  end 
thereof  the  following  new  paragraph: 

"An  agreement  between  an  owner  or 
tenant  of  land  and  another  person  xinder 
which  such  other  person  Is  to  manage  and 
supervise  the  production  of  agricultural  or 
horticultural  commodities  on  such  land  shall 
not  be  considered  to  be  an  arrangement  (de- 
scribed in  paragraph  (1)  (A)  of  the  first  sen- 
tence of  this  subsection)  which  provides  for 
material  participation  by  the  owner  or  tenant 
in  production  or  management,  if  under  such 
agreement  it  is  the  responsibility  and  duty 
of  such  other  person,  as  the  agent  of  such 
owner  or  tenant,  to  manage  and  supervise 
.such  production  (including  the  selection  of 
the  tenants  or  other  personnel  whose  .services 
will  be  utilized  in  such  prodiiction)  without 
personal  participation  tlierein  by  such  owner 
or  tenant,  and  if.  In  fact,  there  is  no  personal 
participation  by  such  owner  or  tenant  in  such 
production  or  management.". 

(b)  Section  1402(a)  of  the  Internal  Reve- 
nue Code  of  1954  (relating  to  definition  of 
net  earnings  from  self -employment  >  is 
amended  by  adding  at  the  end  thereof  the 
foilowing  new  paragraph : 

"An  agreement  between  an  owner  or 
tenant  of  land  and  another  person  under 
which  such  other  person  is  to  manage  and 
supervise  the  production  of  agricultural  or 
hox  ticultural  commodities  on  such  land  shall 
noi  be  considered  to  be  an  arrangement  (de- 
scribed in  paragraph  (1)  (A)  of  the  first  sen- 
tence of  this  .subsection)  which  provide.^;  for 
material  participation  by  the  owner  or  tenant 
In  production  or  management,  if  under  such 
arran'^'ement  it  is  the  responsibility  and  duty 
of  such  other  person,  as  the  agent  of  such 
owner  or  tenant,  to  manage  and  supervise 
such  production  (Including  the  selection  of 
the  tenants  or  other  persoiinel  whose  services 
will  be  utilized  in  such  production)  without 
personal  participation  therein  by  such  owner 
or  tenant,  and  if,  in  fact,  there  is  no  per^^onal 
participation  by  such  owner  or  tenant  in  such 
production  or  management." 

(c)  'riie  amendments  made  by  this  necticn 
shall  apply  with  respect  to  taxable  ye:vrs 
beginning  after  December  31,  1973. 

Mr.  CURTIS.  Tliis  amendment  is  de- 
signed to  clarify  the  way  in  which  cer- 
tain farm  rental  income  is  treated  for 
social  security  purposes.  The  amend- 
ment was  approved  last  November  by 
the  Committee  on  Finance  as  a  part  of 
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the  bin,  H.R.  3153,  and  was  included  in 
that  bill  as  passed  by  the  Senate. 

Under  present  law,  farm  rental  in- 
come is  covered  under  social  security 
if  the  rental  arrangement  provides  that 
the  landowner  materially  participate  in 
j  the  production  of  the  agricultural  or 
j  '  horticultural  commodities  on  his  land, 
and  if  there  is  material  participation  by 
the  landowner.  In  determining  whether 
the  landowner's  actions  contribute  in  a 
material  way  to  the  production  of  the 
commodities  raised  on  his  farm,  his  own 
actions  plus  actions  of  his  agent  are  con- 
sidered. Actions  by  an  agent  are  at- 
tributed to  the  farm  landowner,  so  that 
if  the  agent  participates  in  the  manage- 
ment and  operation  of  the  farm,  the 
farmowner  is  also  deemed  to  be  partic- 
ipating even  though  he  does  not  per- 
sonally participate. 

A  problem  has  arisen  in  the  case  of 
landowners  who  enter  into  an  agreement 
with  a  professional  farm  management 
company  or  other  person  who  has  the 
responsibility  to  choose  a  tenant  and 
to  manage  and  supervise  the  farm  op- 
eration. In  such  a  situation,  the  land- 
owner does  not  participate  in  the  opera- 
tion of  the  farm  and  views  his  income 
as  investment  income  rather  than  in- 
come from  farm  self-employment. 

Accordingly,  the  amendment  provides 
that  in  such  a  situation  the  landowner 
would  not  be  considered  to  participate  in 
the  operation  of  the  farm.  Therefore, 
his  farm  income  would  not  count  for 
social  security  purposes  if  he  entered 
Into  an  agreement  with  another  person 
to  manage  or  supervise  the  farm  opera- 
tion, including  the  selection  of  tenants, 
when  there  is  in  fact  no  participation 
on  his  part. 

Also,  it  would  provide  that  farm  in- 
come for  someone  eligible  for  social  se- 
curity benefits  would  be  regarded  as  in- 
vestment income,  and  not  income  from 
participating  in  farming. 

It  would  be  my  hope  that  inasmuch  as 
the  committee  and  the  Senate  have  ap- 
proved this  amendment  once  before,  it 
might  be  accepted  and  taken  to  confer- 
ence on  this  bill. 

Mr.  LONG.  Mr.  President,  I  am  pre- 
pared to  abide  by  the  judgment  of  the 
Senate.  I  have  no  objection  to  the 
amendment. 

The  PRESIDING  OFFICER.  Is  all  re- 
maining time  yielded  back? 

Mr.  CURTIS.  I  yield  back  the  remain- 
der of  my  time. 

Mr.  LONG.  I  yield  back  my  time. 
The  PRESIDING  OFFICER.  All  re- 
maining time  having  been  yielded  back, 
the  question  is  on  agreeing  to  the  amend- 
ment of  the  Senator  from  Nebraska  (Mr. 
Curtis). 
Tlie  amendment  was  agreed  to. 
The  PRESIDING  OFFICER.  The  bill 
is  open  to  further  amendment.  If  there 
be  no  fui'ther  amendments  to  be  pro- 
posed, the  question  is  on  the  engrossment 
of  the  amendments  and  the  third  reading 
of  the  bill. 

Tlie  amendments  were  ordered  to  be 
engrossed  and  the  bill  to  be  read  a  third 
time. 

The  bill  was  read  the  third  time. 
The  PRESIDING  OFFICER.  Do  Sen- 
ators yield  back  their  time  on  the  bill? 


Mr,  LONG.  Mr.  President;  if  there  are 
no  further  requests  for  time,  I  yield  back 
my  time. 

Mr.  MANSFIELD.  I  yield  back  the  time 
in  opposition. 

The  PRESIDING  OFFICER.  All  time 
having  been  yielded  back,  the  question  is, 
Shall  the  bill  pass? 

The  bill  (H.R.  14833)  was  passed. 

Mr.  LONG.  Mr.  President,  I  ask  unan- 
imous consent  that  the  title  of  H.R. 
14833  be  amended  so  as  to  read:  "An  Act 
to  extend  the  Renegotiation  Act  of  1951 
for  12  months,  and  for  other  purposes." 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

Mr.  LONG.  Mr.  President,  I  move  to 
reconsider  the  vote  by  which  the  bill 
was  passed. 

Mr.  CURTIS.  I  move  to  lay  that  motion 
on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  LONG.  Mr.  President,  I  ask  unan- 
imous consent  that  the  bill  (H.R.  14833) 
be  printed  with  the  amendments  of  the 
Senate,  and  that  in  the  engi'bssment  of 
the  amendments  of  the  Senate,  the  Sec- 
retary of  the  Senate  be  authorized  to 
make  technical  and  clerical  corrections, 
including  section  and  subsection  num- 
bers and  paragraph  designations. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

Mr.  LONG.  Mr.  President,  I  move  that 
the  Senate  insist  on  its  amendment  and 
request  a  conference  with  the  House  of 
Representatives  thereon,  and  that  the 
Chair  be  authorized  to  appoint  the  con- 
ferees on  the  part  of  the  Senate. 

The  motion  was  agreed  to;  and  the 
Presiding  Officer  appointed  Mr.  Long, 
Mr.  Talmadge,  Mr.  Hartke,  Mr.  Ribicoff. 
Mr.  Bennett,  Mr.  Curtis,  and  Mr.  Fan- 
nin conferees  on  the  part  of  the  Senate. 
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12-month  extension  oj  Renegotiation  Act. — Ex- 
tends Renegotiation  Act  for  12  months 
(through  June  30,  1975),  rather  than  for  18 
months  (through  Dec.  31,  1975)  as  in  the 
House  bill.  (Proxmire  floor  amendment  adopted 
by  voice  vote.) 

Reimbursement  to  States  for  Interim  SSI  pay- 
ments.— Provides  that,  upon  the  authorization 
of  an  applicant  for  Supplemental  Security  In- 
come, the  Social  Security  Administration  may 
withhold  from  his  first  SSI  check  and  pay  to  the 
State  an  amount  sufficient  to  reimburse  the 
State  for  interim  payments  made  by  the  State 
to  meet  the  individual's  basic  needs  while  his 
claim  for  Federal  SSI  benefits  was  being  pro- 
cessed. The  amendment  expires  June  30,  1975, 
with  the  Secretary  of  Health,  Education,  and 
Welfare  being  required  to  report  to  Congress  by 
that  date  on  his  recommendations  concerning 
this  provision.  (Taft  floor  amendment  adopted 
by  voice  vote.) 

Extended  unemployment  benefits. — Extends 
for  additional  12  months  the  provision  of 
PubUc  Law  93-256  which  permits  States  to 
participate  in  the  extended  unemployment 
compensation  program  if  the  rate  of  insured 
unemplo3Tmient  in  the  State  is  at  least  4  per- 
cent, without  regard  to  the  requirement  of 
permanent  law  that  the  insured  unemployment 
rate  must  also  have  increased  by  20  percent 
over  the  prior  2  years.  The  existing  provision 
expires  June  30,  1974,  and  this  amendment 
would  extend  it  through  June  30,  1975.  (Ribi- 
coff  floor  amendment  adopted  by  voice  vote.) 
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Repayment  qf  general  Jund  advance  for  1971 
Emergency  Unemployment  Compensation  Act 
benefits. — Under  existing  law  advances  which 
were  made  from  the  general  fund  to  the  ex- 
tended unemployment  compensation  account 
in  order  to  pay  benefits  during  the  first  six 
months  of  1972  under  the  Emergency  Unem- 
ployment Compensation  Act  of  1971  are  to 
be  repaid  to  the  general  fund  by  withholding 
from  any  distributions  which  may  otherwise 
become  payable  under  the  Reed  Act  to  those 
States  in  which  Emergency  Unemployment 
benefits  were  paid.  The  amendment  would  pro- 
vide instead  that  these  advances  are  to  be 
repaid  to  the  general  fund  directly  from  the 
extended  unemployment  account  whenever 
that  account  has  an  adequate  balance  to  permit 
such  repayment.  (Ribicoff  floor  amendment 
adopted  by  voice  vote.) 

Automatic  cost-of-limng  increases  in  Federal 
and    State    Supplemental    Security  Income 
benefits. — Provides    that,    whenever  social 
security  benefits  are  increased  through  the 
automatic  cost-of-living  increase  provisions, 
an  identical  percentage  increase  will  take 
place  in  the  level  of  income  assured  to  aged, 
blind,  and  disabled  persons  under  the  Fed- 
eral SSI  program.  Also  provides  that  States 
may  not  offset  such  increases  in  Federal  SSI 
benefits  by  reducing  the  amount  payable 
under  State  supplemental  benefit  programs. 
One-half  of  additional  State  costs  resulting 
from  the  amendment  would  be  counted  in 
determining  the  State's  savings  clause  protec- 
tion under  rublic  Law  92-603  which  assures 
that  States  will  not  have  to  increase  expendi- 
tures for  the  aged,  blind,  and  disabled  over 
1972   levels.    (Mondale   floor  amendment 
adopted  by  voice  vote.) 
Funding  qf  inspections  of  long-term  care 
institutions.- — Extends  until  June  30,  1977  au- 
thority for  100  percent  Federal  financing  of 
expenditures  for  training  and  compensation  of 
inspectors  of  long-term  care  institutions  under 
Medicaid.  (Bennett  floor  amendment  adopted 
by  voice  vote.) 
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Supervisory  physicians  in  teaching  hospitals. — 
Extends  period  for  study  of  appropnate  and 
equitable  reimbursement  for  physicians'  serv- 
ices provided  in  teaching  hospitals  until  March 
1976;  defers  until  July  1976  the  implementa- 
tion of  the  1972  amendment  which  provided, 
in  part,  that  charges  would  be  paid  only,  where 
teaching  hospital  patient  is  private  patient. 
(Bentsen  floor  amendment  adopted  by  voice 
vote.) 

Medically  needy  premium. — Removes  Title 
XIX  requirement  that  States  must  impose  a 
premium  or  enrollment  fee  on  the  medically 
needy;  changes  provision  from  mandatory  to 
optional.  (Curtis  floor  amendment  adopted  by 
voice  vote.) 

Renegotiation  Act  study. — Directs  the  staff  of 
the  Joint  Committee  on  Internal  Revenue 
Taxation  to  conduct  a  comprehensive  study 
and  investigation  of  the  operation  and  effect  of 
the  Renegotiation  Act,  with  the  results  of  the 
study  and  recommendations  reported  to  the 
Committee  on  Ways  and  Means  and  the  Com- 
mittee on  Finance  by  May  31,  1975.  (Proxmire 
floor  amendment  adopted  by  voice  vote.) 

Treatment  of  certain  farm  rental  income. — 
Provides  that  an  individual  land  owner  who 
enters  into  an  agreement  with  a  person  to 
manage  his  farm  shall  not  have  his  rental 
income  under  the  agreement  counted  as  income 
for  social  security  purposes,  provided  that  the 
landowner  does  not  personally  participate  in 
the  management  or  production  of  the  farmland. 
(Curtis  floor  amendment  adopted  by  voice 
vote.) 
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H.  R.  14833 


IN  THE  SENATE  OF  THE  UNITED  STATES 

June  25, 1974 

Ordered,  to  be  printed  with  the  amendments  of  the  Senate  numbered 


AN  ACT 

To  extend  the  Eenegotiation  Act  of  1951  for  eighteen  months. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  102(c)  (1)  of  the  Renegotiation  Act  of  1951 

4  (50  U.S.C.  App.,  sec.  1212  (c)  (1)  )  is  amended  by  strik- 

5  ing  out  "June  30,  1974"  and  inserting  in  lieu  thereof 

6  (l)"DccGmhef  My  "June  30,  1975'\ 

7  ^2')Sec.  2.  Section  1631  of  the  Social  Security  Act  is 

8  amended  by  adding  the  following  at  the  end  thereof: 

9  ''reimbursement  to  states  for  interim  assistance 
10  payments 

"(9)(^)  Notwithstanding  subsection  (d)(1)  and  sub- 

12   section  (b)  as  it  relates  to  the  payment  of  less  than  the  cor- 
n 
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1  reel  amount  of  beriefits,  the  Secretary  may,  upon  written  au- 

2  tliorization  by  an  individual,  withhold  benefits  due  with  re- 

3  spect  to  that  individual  and  may  pay  to  a  State  ( or  political 

4  subdivision  thereof  as  may  be  agreed  to  by  the  Secretary 

5  and  the  State)  from  the  benefits  withheld  an  amount  sufficient 

6  to  reimburse  the  State  (or  political  subdivision  thereof)  for 

7  interim  assistance  furnished  on  behalf  of  the  individual  by 

8  the  State  (or  political  subdivision  thereof). 

9  ^^(2)  For  purposes  of  this  subsection,  the  term  benefits 

10  means  supplemental  security  income  benefits  under  this  title 

11  and  any  State  supplementary  payments  under  section  1616 

12  or  under  section  212  of  Public  Law  93-66  which  the  Secre- 

13  tary  makes  on  behalf  of  a  State  ( or  political  subdivision 

14  thereof)  that  the  Secretary  has  determined  to  be  due  with 

15  respect  to  the  individual  at  the  time  the  Secretary  makes  the 

16  first  payment  of  benefits.  A  cash  advance  made  pursuant  to 

17  section  1631(a)  (4)  (A)  shall  not  be  considered  as  the  first 

18  payment  of  benefits  for  purposes  of  the  preceding  sentence. 

19  ^'(3)  For  purposes  of  this  subsection,  the  term  interim 

20  assistance  means  assistance  financed  from  State  or  local  funds 

21  and  furnished  for  meeting  basic  needs  during  the  period, 

22  beginning  with  the  month  in  which  the  individual  filed  an  ap- 

23  plication  for  benefits  (as  defined  in  paragraph  (2)),  for 

24  which  he  was  eligible  for  such  benefits. 

25  "(4)  In  order  for  a  State  to  receive  reimbursement  under 


the  provision  of  paragraph  (1),  the  State  shall  have  in 
effect  an  agreenieat  with  the  Secretary  which  shall  provide — 
*YiJ  i^f^l      ^^^6  Secretary  maizes  payment  to  the 
State  (or  subdivision  of  the  State  as  provided  for  under 
the  agreement)  in  reimbursement  for  interim  assistance 
(as  defined  in  paragraph  (3))  for  any  individual  in  an 
amount  greater  than  the  reimbursable  amount  author- 
ized by  paragraph  (1),  the  State  (or  subdivision  of 
the  State  as  provided  for  under  the  agreement)  shall  pay 
to  the  individual  the  balance  of  such  payment  in  excess  of 
the  reimbursable  amount  as  expeditiously  as  possible, 
but  in  any  event  ivithin  ten  working  days  or  a  shorter 
period  specified  in  the  agreement;  and 

"(ii)  such  other  rules  as  the  Secretary  finds  neces- 
sary to  achieve  efficient  and  effective  administration  of 
this  provision  and  to  carry  out  the  purposes  of  the  pro- 
gram established  by  this  title,  including  protection  of 
hearing  rights  for  any  individual  aggrieved  by  action 
taken  by  the  State  as  provided  for  under  the  agreement) 
pursuant  to  this  subsection. 

"(5)  The  provisions  of  subsection  (c)  shall  not  be  ap- 
plicable to  any  disagreement  concerning  payment  by  the 
Secretary  to  a  State  pursuant  to  the  preceding  provisions 
of  this  subsection  nor  the  amount  retained  by  the  State  (or 
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1  subdivision  of  the  State  as  provided  for  under  an  agreement 

2  under  paragraph  (4)). 

3  "(6)  The  provisions  of  this  subsection  shall  expire  on 

4  June  30,  1975.  At  least  sixty  days  prior  to  such  expiration 

5  date,  the  Secretary  shall  submit  to  Congress  a  report  assessing 

6  the  effects  of  actions  taken  pursuant  to  this  subsection,  in- 

7  eluding  the  adequacy  of  interim  assistance  provided  and  the 

8  efficiency  and  effectiveness  of  administration  of  such  pro- 

9  visions.  Such  report  may  include  such  recommendations  as 

10  Ihe  Secretary  deems  appropriate.". 

11  (S^Sec.  3.  The  last  sentence  of  section  208(e)(2)  of  the 

12  Federal-State  Exteneded  Unemployment  Compensation  Act 

13  of  1970  (as  added  by  section  20  of  Public  Law  93-233 

14  and  amended  by  section  2  of  Public  Law  93-256)  is  fur- 

15  ther  amended  by  striking  out  "1974"  and  inserting  in  lieu 

16  thereof  "1975". 

17  Sec.  4.  Section  204(b)  of  the  Emergency  Unemploy- 

18  ment  Compensation  Act  of  1971  is  amended  by  striking 

19  out  "903(b)  (3)"  and  inserting  in  lieu  thereof  "90S(d)". 

20  (4)<S£;c.  5.  (a)  Sectiton  1611  of  the  Social  Security  Act  (as 

21  enacted  by  section  301  of  Public  Law  92-603  and  as  in 

22  effect  July  1,1974)  is  amended — 

23  (1)  in  subsection  (a)  (1)  (A) ,  by  inserting  "(or, 

24  greater,  the  amount  determined  under  section  1617)" 

25  immediately  after  "$1,752" ; 
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2  (2)  in  subsection  (a)  (2)  (A) ,  by  inserting  *'(or, 

2  if  greater,  the  amount  determined  under  section  1617)" 

3  immediately  after  ^^$2,62&^ ; 

^  (3)  in  subsection  (b)(1),  by  inserting  ''(or,  if 

g  greater,  the  a/mount  determined  under  section  1617)" 

g  immediately  after  ''$1,752" ;  and 

rj  (4)  in  subsection  (b)(2),  by  inserting  "(or,  if 

g  greater,  the  amount  determined  under  section  1617)" 

Q  immediately  after  "$2,628" . 

■j^Q  (b)  Part  A  of  title  XVI  of  the  Social  Security  Act  (as 
enacted  by  section  301  of  Public  Law  92-603)  is  amended 

22  by  adding  at  the  end  thereof  the  following  new  section: 

23  "cost-of-living  adjustments  in  benefits 

14  "Sec.  1617.  (a)  Whenever  the  Secretary,  pursuant  to 

15  section  215  (i)  makes  a  determination  that  a  base  quarter  in 

16  Ci  calendar  year  is  also  a  cost-of-living  computation  quarter, 

17  he  shall  determine  and  publish  in  the  Federal  Register  ( to- 

18  gether  with,  and  at  the  same  time,  as  the  material  required 

19  by  section  215  (i)  (2)  (D)  to  be  published  therein  by  reason 

20  of  such  determination)  the  supplemental  security  benefit  rate 

21  (as  determined  under  subsection  (b)  )  which  shall  be  efective 

22  for  the  period  beginning  with  the  month  following  the  first 

23  month  that  the  increase  (if  any)  in  benefits  payable  under 

24  title  11  becomes  effective  under  section  215  (i)  by  reason  of 

25  such  determination  by  the  Secretary. 
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1  "(b)(1)  As  used  in  this  section,  the  term  ^supplemental 

2  security  benefit  rate'  means  whichever  of  the  following  is 

3  the  greater — 

4  ''(A)  the  dollar  amounts  (namely,  $1,752  and 

5  $2,628,  referred  to  in  sections  1611(a)(1)(A),  1611 

6  (a)(2)(A),  1611(b)(1),  and  1611(b)(2)),  or 

7  "(B)  the  dollar  amounts  (referred  to  in  such  sec- 

8  tions  which  were  in  effect  immediately  prior  to  the  most 

9  recent  increase  under  this  section. 

10  ''(2)  The  supplemental  security  benefit  rate  which  shall 

11  be  effective  by  reason  of  an  increase  brought  about  by  the 

12  application  of  subsection  (a)  shall  be  such  rate,  as  in  effect 

13  immediately  prior  to  such  increase,  plus  a  per  centum  thereof 

14  equal  to  the  per  centum  of  increase  in  benefits  payable  under 

15  title  II  brought  about  pursuant  to  section  215 (i).". 

16  (c)  Section  211(a)(1)(A)  of  Public  Law  93-66  (as 

17  in  effect  on  July  1,  1974)  is  amended  by  striking  "$876^* 

18  and  inserting  in  lieu  thereof  "an  amount  equal  to  50  per 

19  centum  of  the  amount  specified  in  section  1611(a)  (1)  (A)'\ 

20  (d)  Title  XVI  of  the  Social  Security  Act  is  further 

21  amended  by  adding  immediately  after  section  1617  (as 

22  added  by  subsection  (b))  the  following  new  section: 

23  "operation  of  state  supplementation  programs 

24  "Sec.  1618.  (a)  In  order  for  any  State  (other  than  the 

25  Commonireallh  of  Puerto  Pico,  Guam,  or  the  Virgin 
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1  Islands)  which  has  at  any  time  after  December  1973  had  in 

2  effect  a  program  of  supplementation  payments  described  in 

3  section  1616(a)  to  be  eligible  for  payments  pursuant  to  title 

4  XIX,  with  respect  to  expenditures  for  any  calendar  quarter 

5  which  begins — 


6  ''(1)  after  June  30,  1975,  or,  if  later, 

7  ^^(2)  after  the  calendar  quarter  in  which  supple- 

8  mentation  payments  are  first  made  under  such  program, 

9  such  State  must  have  in  effect  an  agreement  with  the  Secre- 
10   tary  whereby  the  State  will — 

31  "(3)  continue  to  operate  such  program, 

12  "(4)  maintain,  under  such  program,  a  level  of  ben- 

13  efits  ivhich  (prior  to  application  of  the  provisions  of 

14  paragraph  (5))  is  not  lower  than  the  level  of  benefits 

15  under  the  program  for  the  first  month  that  the  program 

16  was  in  effect,  or  (if  later)  January  1974,  and 

17  *'(5)  in  determining  eligibility  for  and  the  amount 

18  of  payment  to  which  any  applicant  or  recipient  is  en- 

19  titled  under  the  program  disregard  an  amount  of  the  in- 

20  come,  including  income  in  the  form  of  benefits  payable 

21  under  section  1611,  of  such  applicant  or  recipient  equal 

22  to  the  amount,  if  any,  by  which — 

23  '^(A)  the  aggregate  amount  of  the  increases 

24  which  have  occurred  in  the  level  of  supplement  secu- 

25  rity  benefits  payable  under  this  title  as  a  result  of 
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1  cost-of-living  adjustments  under  section  1617  (as 

2  determined  under  regulations  of  the  Secretary)  since 

3  the  first  month  with  respect  to  which  yayments  were 

4  made  under  the  State  program  of  supplementation, 

5  exceeds 

6  ^'(B)  the  aggregate  amourit  of  the  increases 

7  over  the  level  specified  in  paragraph  (4)  ivhich  have 

8  occurred  in  the  level  of  benefits  under  such  State 

9  program. 

10  "(b)  The  Secretary,  in  determining  for  purposes  of 


11  subsection  (a)  the  level  of  benefits  provided  under  a  State 

12  supplementation  program  and  the  aggregate  amount  of  any 

13  increases  in  such  level,  shall  ( after  reviewing  the  program 

14  as  it  affects  the  various  classes  and  categories  of  beneficiaries 

15  covered  thereunder)  consider  the  program  as  it  affects  the 

16  vast  majority  of  beneficiaries;  and  the  Secretary  shall  not 

17  determine  that  a  State  has  failed  to  meet  the  requirements 

18  imposed  by  paragraph  (4)  or  (5)  of  such  subsection  solely 

19  because  its  supplementation  program  does  not  meet,  in  one 

20  or  more  respects  or  in  the  case  of  one  or  more  classes  or 

21  categories  of  beneficiaries,  such  requirements,  if  the  Secretary 

22  finds  that  the  level  of  benefits  provided  under  such  program 

23  to  the  beneficiaries  thereunder,  ivhen  such  beneficiaries  are 

24  viewed  as  a  single  group,  is  not  significantly  lower  than  the 

25  level  which  would  obtain  if  such  requirements  were  fully  met 
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2  in  every  respect  and  in  the  case  of  each  and  every  class  or 

2  category  of  beneficiaries." . 

3  (e)  Section  212(a)  (3)  (C)  (i)  of  Public  Law  93-66  is 

4  amended  by  inserting   (except  that,  there  shall  not  be  counted 

5  so  much  of  any  such  benefit  for  any  month  as  is  attributable 
Q  to  any  increase  made  in  the  level  of  supplemental  security 

7  increase  made  in  the  level  of  supplemental  security  income 

8  benefits  pursuant  to  section  1617  of  such  Act)"  immediately 

9  after  '^Social  Security  Act" , 

10  (f)  limitation  imposed  by  section  401(a)  of  the 

11  Social  Security  Amendments  of  1972  on  the  amount  payable 

12  lo  the  Secretary  of  Health,  Education,  and  Welfare  by  a 

13  State  pursuant  to  its  agreement  or  agreements  under  section 

14  1616  of  the  Social  Security  Act  shall  be  applied  without 

15  regard  to  paragraph  (2)  of  such  section  in  the  case  of  an 
15  amount  equal  to  one-half  of  so  much  of  the  expenditures 

17  under  the  agreement  or  agreements  as  are  necessary  in  order 

18  to  enable  the  State  to  meet  the  requirements  imposed  by  sec- 

19  tion  1618  of  the  Social  Security  Act  or  to  meet  the  require- 
2Q  ment  imposed  by  the  amendment  made  by  subsection  (e) 

21  of  this  section. 

22  Cpy'^EC.  6.  Section  249 B  of  the  Social  Security  Amend- 

23  ments  of  1972  is  amended  by  striking  out  "June  30,  1974" 

24  and  inserting  "June  80, 1977'^  in  lieu  thereof. 
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1  C&)Sec.  7.  (a)  Section  15(c)  (2)  of  Public  Law  93-233  is 

2  amended  by  striking  out  "December  1,  1974''  and  inserting 

3  in  lieu  thereof  ''March  1,  1975''  and  by  striking  out  "July 

4  1,  1975"  and  inserting  in  lieu  thereof  "March  1,  1976". 

5  (b)  Section  15(c)  (5)  of  Public  Law  93-233  is  amended 

6  by  striking  out  "March  1,  1975"  and  inserting  in  lieu  there- 

7  of  "June  1,  1975"  and  by  striking  out  "October  1,  1975" 

8  and  inserting  in  lieu  thereof  "June  1, 1976". 

9  (c)  Section  15(d)  of  Public  Law  93-233  is  amended  by 

10  striking  out  "January  1,  1975,  except  that  if  the  Secretary 

11  of  Health,  Education,  and  Welfare  determines  that  addi- 

12  tional  time  is  required  to  prepare  the  report  required  by  sub- 

13  section  (c),  he  may,  by  regulation,  extend  the  applicability  of 

14  the  provisions  of  subsection  (a)  to  cost  accounting  periods  be- 

15  ginning  after  June  30,  1975"  and  inserting  in  lieu  thereof 

16  "July  1,1976". 

17  (I^Sec.  8.   (a)   Section  1902(a)  (14)   of  the  Social 

18  Security  Act  is  amended  to  read  as  follows: 

19  '^(14)  effective  January  1, 1973,  provide  that — 

20  "(A)  in  the  case  of  individuals  receiving  aid 

21  or  assistance  under  a  State  plan  approved  under 

22  title  I,  X,  XIV,  or  XVI,  or  part  A  of  title  IV,  or 

23  who  meet  the  income  and  resources  requirements 

24  of  the  one  of  such  State  plans  which  i^  appropriate — 

25  "(I)  no  enrollment  fee,  premium,  or  similar 
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1  charge,  and  no  deduction,  cost  sharing,  or  simi- 

2  lar  charge  with  respect  to  the  care  and  services 

3  listed  in  clauses  (1)  through  (5)  and  (7)  of 

4  section  1905(a),  will  he  imposed  under  the 

5  plan,  and 

6  "(ii)  o^y  deduction,  cost  sharing,  or  sbni- 

7  lar  charge  imposed  under  the  plan  with  respect 

8  to  other  care  and  services  will  he  nominal  in 

9  amount   (as  determined  in  accordance  with 

10  standards  approved  hy  the  Secretary  and  in- 

11  eluded  in  the  plan) ,  and 

12  ^'(B)  tvith  respect  to  individuals  who  are  not 

13  receiving  aid  or  assistance  under  any  such  State  plan 

14  and  who  do  not  meet  the  income  and  resources  re- 

15  quirements  of  the  one  of  such  State  plans  which  is 

16  appropriate  or  who,  after  Decemher  31,  1973,  are 

17  included  under  the  State  plan  for  medical  assistance 

18  pursuant  to  section  1902(a)  (10)  (B)  approved 

19  under  title  XIX — 

20  "(i)  there  may  he  imposed  an  enrollment 

21  fee,  premium,  or  similar  charge  which  (as 

22  determined  in  accordance  with  standards  pre- 

23  scrihcd  hy  the  Secretary)  is  related  to  the  in- 

24  dividual' s  income,  and 

25  ,.  ^'(d)  any  deductihle,  cost-sharing,  or  simi-' 
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1  lar  charge  imposed  under  the  plan  will  be 

2  nominal/'. 

3  (b)  The  amendment  made  by  subsection  (a)  shall  be 

4  effective  January  1,  1973  (or  earlier  if  the  State  plan  so 

5  provided). 

6  (8)<Si7C.  9.  (a)  The  staff  of  the  Joint  Committee  on  Internal 

7  Revenue  Taxation  shall  conduct  a  comprehensive  study  and 

8  investigation  of  the  operation  and  effect  of  the  Renegotiation 

9  Act  of  1951,  as  amended,  with  a  view  to  determining  whether 

10  such  Act  should  be  extended  beyond  June  30,  1975,  and,  if 

11  so,  how  the  administration  of  such  Act  can  be  improved.  The 

12  Joint  Committee  staff  shall  specifically  consider  whether 

13  exemption  criteria  and  the  statutory  factors  for  determining 

14  excessive  profits  should  be  changed  to  make  the  Act  fairer 

15  and  more  effective  and  more  objective.  The  Joint  Committee 

16  staff  shall  also  consider  whether  the  Renegotiation  Board 

17  should  be  restructured. 

18  (b)  In  conducting  such  study  and  investigation  the  staff 

19  of  the  Joint  Committee  on  Internal  Revenue  Taxation  shall 

20  consult  with  the  staffs  of  the  Renegotiation  Board,  the  Gen- 

21  eral  Accounting  Office,  the  Cost  Accounting  Standards 

22  Board,  and  the  Joint  Economic  Committee. 

23  (c)  The  staff  of  the  Joint  Committee  on  Internal  Reve- 

24  nue  Taxation  shall  submit  the  results  of  its  study  and  inves- 

25  tigation  to  the  Committee  on  Ways  and  Means  of  the  House 
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1  of  Representatives  and  to  the  Committee  on  Finance  of  the 

2  Senate  on  or  before  May  31,  1975,  together  with  such  rec- 

3  ommendations  as  it  deems  appropriate. 

4  (9^Sec.  10.  (a)  Section  211(a)  of  the  Social  Security  Act 

5  is  amended  by  adding  at  the  end  thereof  the  following  new 

6  paragraph: 

7  *'An  agreement  between  an  owner  or  tenant  of  land  and 

8  another  person  under  which  such  other  person  is  to  manage 

9  and  supervise  the  production  of  agricultural  or  horticultural 
10  commodities  on  such  land  shall  not  be  considered  to  be  an  ar- 
il rangement  ( described  in  paragraph  (1)  (A)  of  the  first  sen- 

12  tence  of  this  subsection)  which  provides  for  material  par- 

13  ticipation  by  the  owner  or  tenant  in  production  or  manage- 

14  ment,  if  under  such  agreement  it  is  the  responsibility  and 

15  duty  of  such  other  person,  as  the  agent  of  such  owner  or 

16  tenant,  to  manage  and  supervise  such  production  (including 

17  the  selection  of  the  tenants  or  other  personnel  whose  serv- 

18  ices  will  be  utilized  in  such  production)  without  personal 

19  participation  therein  by  such  owner  or  tenant,  and  if,  in 

20  fact,  there  is  no  personal  participation  by  such  owner  or 

21  tenant  in  such  production  or  management". 

22  (b)  Section  1402(a)  of  the  Internal  Revenue  Code  of 

23  1954  ( relating  to  definition  of  net  earnings  from  self-employ- 

24  ment)  is  amended  by  adding  at  the  end  thereof  the  following 

25  new  paragraph: 
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1  "An  agreement  between  an  owner  or  tenant  of  land  and 

2  another  person  under  which  sach  other  person  is  to  manage 

3  and  supervise  the  production  of  agricultural  or  horticultural 

4  commodities  on  such  land  shall  not  be  considered  to  be  an  ar- 

5  rangement  ( described  in  paragraph  (1)  (A)  of  the  first  sen- 

6  tence  of  this  subsection)  which  provides  for  material  par- 

7  ticipation  by  the  owner  or  tenant  in  production  or  manage- 

8  ment,  if  under  such  arrangement  it  is  the  responsibility  and 

9  duty  of  such  other  person,  as  the  agent  of  such  owner  or 

10  tenant,  to  manage  and  supervise  such  production  ( including 

11  the  selection  of  the  tenants  or  other  personnel  whose  serv- 

12  ices  will  be  utilized  in  such  production)  without  personal 

13  participation  therein  by  such  owner  or  tenant,  and  if,  in 

14  fact,  there  is  no  personal  participation  by  such  owner  or 

15  tenant  in  such  production  or  management.'^ 

16  (c)  The  amendments  made  by  this  section  shall  apply 
1'^  with  respect  to  taxable  years  beginning  after  December  31, 
18  1973, 

Amend  the  title  so  as  to  read:  "An  Act  to  extend  the 
Renegotiation  Act  of  1951  for  twelve  months,  and  for  other 
pm-poses." 

Passed  the  House  of  Representatives  June  3,  1974. 

Attest:  W.  PAT  JENNINGS, 

Clerk. 

Passed  the  Senate  with  amendments  June  25,  1974. 

Attest:  FRANCIS  R.  VALEO, 

Secretary. 


I 


I— I 


H 
o 

CD 

I 

It 

o  ^. 


2 
> 

n 


#1 


August  21,  1974 


CONGRESSIONAL  RECORD  —  SENATE 


S  15579 


DUTY  APPLICABLE  TO  CRUDE 
FEATHERS  AND  DOWNS 

Mr.  MANSFIELD.  Mr.  President,  I  ask 
unanimous  consent  that  the  Senate  pro- 
ceed to  the  consideration  of  Calendar 
No.  1018. 

The  PRESIDING  OFFICER  (Mr. 
Johnston).  The  bill  will  be  stated  by 
title. 

The  second  assistant  legislative  clerk 
read  as  follows : 

A  bill  (H.R.  11452)  to  correct  an  anomaly 
In  the  rate  of  duty  applicable  to  crude 
feathers  and  downs,  and  for  other  purposes. 

The  PRESIDING  OFFICER.  Is  there 
objection  to  the  present  consideration  of 
the  bill? 

There  being  no  objection,  the  Senate 
proceeded  to  consider  the  bill,  which  had 
been  reported  from  the  Committee  on 
Finance  with  amendments. 

Mr.  CURTIS.  Mr.  President,  I  send  to 
the  desk  an  amendment  and  a^k  that  it 
be  reported. 

The  PRESIDING  OFFICER.  First,  we 
must  dispose  of  the  committee  amend- 
ments. The  clerk  will  state  the  first  com- 
mittee amendment. 

***** 


The  PRESIDING  OFFICER.  The  clerk 
will  state  the  amendment  of  the  Senator 
from  Nebraska. 

Mr.  CURTIS.  Mr.  President,  should  my 
chairman  wish  to  be  recognized,  I  shall 
defer  the  offering  of  the  amendment. 

Mr.  LONG.  Mr.  President,  this  amend- 
ment that  the  Senator  from  Nebraska 
proposes  would  postpone  until  January  1, 
1976,  the  requirement  in  present  law 
that  the  Federal  employee  health  pro- 
gram be  properly  coordinated  with  the 
medicare  program.  I  am  advised  by  our 
staff  that  this  is  necessary  in  order  to 
provide  the  time  necessary  to  make  these 
two  insurance  programs  work  together 
effectively.  The  Senator  may  wish  to  say 
something  further,  but  I  have  no  objec- 
tion to  the  amendment,  and  I  think  it  is 
necessary. 

Mr.  CURTIS.  Mr.  President.  I  now  a^sk 
that  the  amendment  be  stated. 

The  second  assistant  legislative  clerk 
read  as  follows: 

At  the  end  of  the  bill,  Insert  the  following: 

Sec.  .  (a)  Section  1862(c)  of  the  Social 
Security  Act  is  amended  by  striking  out 
"January  1,  1975"  and  Inserting  in  lieu  there- 
of "January  1,  1976". 

(b)  The  Civil  Service  Commission  and 
the  Secretary  of  Health,  Education,  and  Wel- 
fare shall  submit  to  the  Committee  on  Post 
Office  and  CivU  Service  and  the  Committee  on 
Ways  and  Means  of  the  House  of  Representa- 
tives, and  to  the  Committee  on  Post  Office  and 
Civil  Service  and  the  Committee  on  Finance 
of  the  Senate,  on  or  before  March  1,  1975, 
a  report  on  the  steps  which  have  been  taken 
and  the  steps  which  are  planned,  to  enable 
the  Secretary  of  Health,  Education,  and  Wel- 
fare to  make  the  determination  and  certifica- 
tion referred  to  in  section  1862(c)  of  the  So- 
cial Security  Act.  If  such  report  is  not  sub- 
mitted to  such  committees  on  or  before 
March  1,  1975,  the  date  specified  in  such  sec- 
tion (as  amended  by  the  first  section)  shall 
be  deemed  to  be  July"l,  1975,  rather  than 
January  1,  1976. 

Mr.  CURTIS.  Mr.  President,  this 
amendment  would  postpone  for  1  year, 
from  January  1,  1975,  to  January  1,  1976, 
the  requirement  in  present  law  that  the 
Federal  employee  health  program  be 
properly  coordinated  with  the  medicare 
program.  It  is  similar  to  a  provision  ap- 


proved by  the  Senate  Finance  Commit- 
tee and  full  Senate  as  part  of  H.R.  3153 
in  December  of  last  year. 

This  amendment  is  necessary  In  or- 
der to  avoid  an  even  larger  Increase  in 
premiums  for  Federal  employee  health 
programs  than  is  already  likely  for  next 
year.  This  extension  is  made  necessary 
by  the  lack  of  action  on  the  part  of  the 
Civil  Service  Commission  and  the  De- 
partment of  Health,  Education,  and  Wel- 
fare to  modify  the  Federal  employee  pro- 
gram so  that  it  works  in  conjunction 
with  medicare. 

At  present  Federal  employees  and  Fed- 
eral retirees  who  are  also  eligible  for 
medicare  find  that  they  cannot  effec- 
tively get  both  benefits.  In  simple  terms, 
the  Federal  Government,  unlike  all  other 
employers,  has  not  coordinated  its  pro- 
gram to  medicare. 

This  amendment  would  also  require 
that  the  Civil  Service  Commission  and 
the  Secretary  of  Health,  Education,  and 
Welfare  submit  a  report  to  the  proper 
committee  in  the  Congress  by  March  1, 
1975,  on  the  steps  then  being  taken  to 
accomplish  coordinated  treatment  for 
Federal  workers.  A  similar  amendment 
has  been  offered  In  the  House  by  Repre- 
sentative Joel  Broyhill. 

Mr.  President.  I  move  the  adoption  of 
the  amendment. 

The  PRESIDING  OFFICER.  The  ques- 
tion is  on  agreeing  to  the  amendment  of 
the  Senator  from  Nebraska. 

The  amendment  was  agreed  to. 

♦     *     ♦     »  * 
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The  PRESIDINCTOFFICER.  Without 
objection,  it  is  so  ordered. 

The  bill  is  open  to  further  amendment. 
If  there  be  no  further  amendment  to 
be  proposed,  the  question  is  on  the  en- 
grossment of  the  amendments  and  the 
third  reading  of  the  bill. 

The  amendments  were  ordered  to  be 
engrossed  and  the  bill  to  be  read  a  third 
time. 

The  bill  was  read  the  third  time. 

The  PRESIDING  OFFICER.  Tlie  bill 
having  been  read  the  third  time,  the 
question  is  Shall  it  pass  (putting  the 
question.) 

The  bill  (H.R.  11452)  was  passed. 

Mr.  MANSFIELD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  bill  was  passed 

Mr.  ROBERT  C.  BYRD.  Mr.  President, 
1  move  to  lay  that  rrotion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 
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(EXCERPTS  ONLY) 

=r     R.  11452 


IN  THE  SENATE  OF  THE  UNITED  STATES 

August  22,1974 

Ordered  to  be  printed  with  the  amendments  of  the  Senate  numbered 


AN  ACT 

To  correct  an  anomaly  in  the  rate  of  duty  applicable  to  crude 
feathers  and  downs,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

*    *    *    *  * 
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14  (T)8ec.  5,  (a)  Section  1862(c)  of  the  Social  Security  Act 

15  is  amended  by  striking  out  "January  1,  1975'^  and  inserting 

16  in  lieu  thereof  "January  1, 1976'\ 

17  (b)  The  Civil  Service  Commission  and  the  Secretary 

18  of  Healthy  Education,  and  Welfare  shall  submit  to  the  Com- 

19  mittee  on  Post  Office  and  Civil  Service  and  the  Committee 

20  on  Ways  and  Means  of  the  House  of  Representatives,  and 

21  to  the  Committee  on  Post  Office  and  Civil  Service  and  the 

22  Committee  on  Finance  of  the  Senate,  on  or  before  March  1, 

23  1975,  a  report  on  the  steps  which  have  been  taken,  and  the 

24  steps  which  are  planned,  to  enable  the  Secretary  of  Health, 

25  Education,  and  Welfare  to  make  the  determination  and  certi- 
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1  fication  referred  to  in  section  1862(c)  of  the  Social  Security 

2  Act.  If  such  report  is  not  submitted  to  such  committees  on 

3  or  before  March  1,  1975,  the  date  specified  in  such  section 

4  (as  amended  by  this  section)  shall  be  deemed  to  be  July  1, 

5  1975,  rather  than  January  1, 1976, 

Passed  the  House  of  Representatives  May  7,  1974. 

Attest:  W.  PAT  JENNINGS, 

Clerk. 

Passed  the  Senate  with  amendments  August  21,  1974. 

Attest:  FRANCIS  R.  VALEO, 

Secretary. 
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DUTY  APPLICABLE  TO  CRUDE 
FEATHERS  AND  DOWNS 

Mr.  LONG.  Mr.  President,  I  move,  with 
respect  to  H.R.  11452,  which  was  psissed 
by  the  Senate  yesterday,  that  the  Sen- 
ate insist  on  its  amendments,  ask  for  a 
conference  with  the  House  on  the  dis- 
agreeing votes  of  the  two  Houses  there- 
on, and  that  the  Chair  appoint  the 
conferees. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

The  motion  was  agreed, to;  and  the 
Presiding  Officer  appointed  Mr.  Long, 
Mr.  Talmadge,  Mr.  Hartke,  Mr.  Bennett, 
and  Mr.  Curtis  conferees  on  the  part  of 
the  Senate. 
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APPOINTMENT  OF  CONFEREES  ON 
H.R.  11452,  RATE  OF  DUTY  AP- 
PLICABLE TO  CRUDE  FEATHERS 
AND  DOWNS 

Mr.  MILLS.  Mr.  Speaker.  I  ask  unani- 
mous consent  to  take  from  the  Speaker's 
table  the  biU  (H.R.  11452)  to  correct  an 
anomaly  in  the  rate  of  duty  applicable 
to  crude  feathers  and  downs,  and  for 
other  purposes,  uith  Senate  amendments 
thereto,  disagree  to  the  Senate  amend- 
ments, and  agree  to  the  conference  asked 
by  the  Senate. 

Tlie  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Ar- 
kan.sa.s?  The  Chair  hears  none,  and  ap- 
points the  following  conferees:  Messrs. 
Mit  Ls.  Ullman,  Burke  of  Massachusetts, 
ScHNEESET-i.  and  Collier. 


1 


(EXCEBPOS  ONLY) 


93d  Congress  )  HOUSE  OF  REPKESENTATIVES  j  Report 

2d  Session     f  \  No.  93-1403 


RATE  OF  DUTY  APPLICABLE  TO  CRUDE  FEATHERS 

AND  DOWNS 


OcTOBEK  1,  1974. — Ordered  to  be  printed 


Mr.  Mills,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  H.K.  11452] 

The  committee  of  conference  on  the  disa<rreein^'  votes  of  the  two 
Houses  on  the  amendments  of  the  Senate  to  the  bill  (H.R.  11452)  to 
correct  an  anomaly  in  the  rate  of  duty  applicable  to  crude  featliers 
and  downs,  and  for  other  purposes,  having  met,  after  full  and  free 
•conference,  have  agreed  to  recommend  and  do  recommend  to  their 
respective  Houses  as  follows : 

That  the  Senate  recede  from  its  amendment  numbered  6. 

That  the  House  recede  from  its  disagreement  to  tlie  amendments 
of  the  Senate  numbered  3  and  4,  and  agree  to  the  same. 

Amendment  numbered  1 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  1,  and  agree  to  the  same  with  an  amendment,  as 
follows : 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate  amend- 
ment insert  the  following :  6/30/79 ;  and  the  Senate  agree  to  the  same. 

Amendment  numbered  2 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  2,  and  agree  to  the  same  with  an  amendment,  as 
follows : 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate  amend- 
ment insert  the  following :  6/30/79 ;  and  the  Senate  agree  to  the  same. 

The  committee  of  conference  report  in  disagreement  the  amend- 
ments of  the  Senate  numbered  5  and  7. 

W.  D.  jMills, 
Al  Ullmax, 
James  A.  Burkk, 

H.  T.  SciINKEBKLT, 

Harold  R.  Collier, 
Managers  on  the  Part  of  the  House. 
Russell  Long, 
Herman  E.  Talmadge, 
Wallace  F.  Benneti', 
Managers  on  the  Part  of  the  Senate. 

38-008 


JOINT  EXPLANATORY  STATEMENT  OF  THE 
COMMITTEE  OF  CONFERENCE 

The  managers  on  the  part  of  the  House  and  the  Senate  at  the  con- 
ference on  the  disagreeing  votes  of  the  two  Houses  on  the  amendments 
of  the  Senate  to  the  bill  (H.R.  11452)  to  correct  an  anomaly  in  the 
rate  of  duty  applicable  to  crude  feathers  and  downs,  and  for  other 

gurposes,  submit  the  following  joint  statement  to  the  House  and  the 
enate  in  explanation  of  the  effect  of  the  action  agreed  upon  by  the 
managers  and  recommended  in  the  accompanying  conference  report : 

***** 


H.R.  1403 


4 


Amendment  No.  7 :  Senate  amendment  numbered  7  adds  a  new  sec- 
tion to  the  bill  which  joostpones  from  January  1,  1975,  to  January  1, 
1!»7(),  the  requirement  that  Federal  employee  health  coverage  be  co- 
ordinated with  Medicare  as  a  condition  of  Medicare  reimbursement  for 
services  provided  persons  eligible  under  both  programs.  In  the  absence 
of  substantial  j^rogress  thus  far  toward  'coordination  of  the  two  pro- 
gi-ains,  the  Civil  Service  Commission  and  the  individual  Federal  em- 
ployee plans  would  have  great  difficulty  in  meeting  the  Januarj'  1, 
1975,  deadline  for  coordination.  The  Civil  Service  Commission  and 
the  Secretary  of  HEW  would  be  required  to  submit  to  the  proper  Com- 
mittees of  the  Congress  by  March  1,  1975,  a  report  on  steps  that  have 
been  taken  and  are  planned  to  accomplish  the  coordination;  if  the  re- 
port is  not  submitted  by  March  1,  1975,  Medicare  would  stop  paying 
for  services  that  are  covered  by  a  Federal  employee  plan  as  of  July  1, 
1975.  rather  than  as  of  January  1, 1976. 

This  amendment  is  reported  in  technical  disagreement.  The  man- 
agers on  the  part  of  the  House  will  offer  the  following  motion : 

That  the  House  recede  from  its  disagreement  to  Senate  amendment 
numbered  7,  and  agree  to  the  same  with  an  amendment  as  follows : 

On  page  4.  line  18,  of  the  Senate  engrossed  amendments,  strike  out 
"Sec.  5"  and  insert  "Sec.  4". 

The  effe'ct  of  the  proposed  motion  is  that  the  House  recede  from  its 
disagreement  to  Senate  amendment  numbered  7  and  agree  to  the  same, 
except  for  a  correction  of  the  section  number  of  the  new  section  added 
by  tlie  Senate  amendment. 

Tjie  managers  on  the  part  of  the  Senate  will  move  to  agree  to  the 
amendment  of  the  House  to  Senate  amendment  numbered  7. 

W.  D.  Mills, 
Al  Ullman, 
James  A.  Burke, 
h.  t.  sciineebeli, 
Harold  K.  Collier, 
Managers  on  the  Part  of  the  Hovse. 
EussELL  Long, 
Herman  E.  Talmauge. 
Wallace  F.  Rexnett. 
Managers  on  the  Pa  it  of  the  Senate. 
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CONFERENCE  REPORT  ON  H.R.  11452, 
TO  CORRECT  AN  ANOMALY  IN 
RATE  OF  DUTY  APPLICABLE  TO 
CRUDE  FEATHERS  AND  DOWN 

Mr.  ULLMAN.  Mr.  Speaker,  I  call  up 
the  conference  report  on  the  bill  H.R. 
11452  to  correct  an  anomaly  in  the  rate 
of  duty  applicable  to  crude  feathers  and 
down,  and  for  other  purposes,  and  ask 
unanimous  consent  that  the  statement 
of  the  managers  be  read  in  lieu  of  the 
report. 

The  Clerk  read  the  title  of  the  bill. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Ore- 
gon? 

There  was  no  objection. 

The  Clerk  read  the  statement. 

(For  conference  report  and  statement, 
see  proceedings  of  the  House  of  Oc- 
tober 1,  1974.) 

Mr.  ULLMAN  (during  the  reading). 
Mr.  Speaker,  I  ask  unanimous  consent 
that  further  reading  of  the  statement  be 
dispensed  with. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Ore- 
gon? 

There  was  no  objection. 


*     *     *     *  * 
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added  to  this  bill  by  the  Senate  would 
postpone  from  January  1,  1975,  to  Janu- 
ary 1,  1976,  the  requirement  that  Fed- 
eral employees'  health  coverage  be  co- 
ordinated with  medicare  as  a  condition 
of  medicare  reimbursement  for  services 
provided  to  persons  eligible  under  both 
programs. 

Unfortimately,  substantial  progress 
has  not  been  made  thus  far  toward  co- 
ordination of  the  two  programs.  As  a 
result,  the  Civil  Service  Commission  and 
the  individual  Federal  employee  health 
benefit  plans  would  now  have  great  diffi- 
culty in  meeting  the  January  1,  1975, 
deadline.  The  amendment  I  propose 
would  postpone  the  deadline  for  1 
year  and  would  also  require  the  Civil 
Service  Commission  and  the  Secretary 
of  Health,  Education,  and  Welfare  to 
submit  a  report  to  the  proper  commit- 
tees of  the  Congress  by  March  1,  1975, 
on  steps  that  have  been  taken  and  are 
planned  to  accomplish  the  coordination. 
If  the  report  is  not  submitted  timely, 
medicare  would  stop  paying  for  services 
that  are  covered  by  a  FederaJ  employee 
plan  as  of  July  1,  1975,  rather  than  as 
of  January  1,  1976. 

Mr.  SCHNEEBELI.  Mr.  Speaker,  will 
the  gentleman  yield? 

Mr.  ULLMAN.  I  yield  to  the  gentleman 
from  Pennsylvania. 

Mr.  SCHNEEBELI.  Mr.  Speaker,  I 
support  the  conference  decision  on 
H.R.  11452  as  amended  and  agree  with 
the  statement  made  on  the  legislative 
package  by  the  chairman  of  the  Ways 
and  Means  Committee. 

***** 


Mr.  ULLMAN.  Mr.  Speaker,  I  move  the 
previous  question  on  the  conference 
report. 

The  SPEAKER.  Without  objection,  the 
previous  question  is  ordered  on  the  con- 
ference report. 

There  was  no  objection. 

The  conference  report  was  agreed  to. 

A  motion  to  reconsider  was  laid  on  the 
table. 

AMENDMENTS   IN  DISAGREEMENT 
*         *        *         *  ¥ 


mltte©  on  Ways  and  Means  of  the  Hoiise 
of  Representatives,  and  to  the  Committee 
on  Post  Office  and  Civil  Service  and  the 
Committee  on  Finance  of  the  Senate,  on 
or  before  March  1,  1975,  a  report  on  the 
steps  which  have  been  taken,  and  the  steps 
which  are  planned,  to  enable  the  Secretary 
of  Health,  Education,  and  Welfare  to  make 
the  determination  and  certification  referred 
to  In  section  1862(c)  of  the  Social  Security 
Act.  If  such  report  is  not  submitted  to 
such  committees  on  or  before  March  1,  1975, 
the  date  specified  ui  such  section  (as 
amended  by  this  section)  shall  be  deemed  to 
be  July  1,  1975,  rather  than  January  1, 
1976. 

MOTION  OFFERED  BY  MR.  ULLMAN 

Mr.  ULLMAN.  Mr.  Speaker,  I  offer  a 
motion. 

The  Clerk  read  as  follows: 

Mr.  ULLMAN  moves,  that  the  House  recede 
from  its  disagreement  to  Senate  amendment 
numbered  7,  and  agree  to  the  same,  with  an 
amendment,  which  Is  printed  on  page  4  of 
the  statement  of  the  Managers  of  the  bill. 

On  page  4,  line  18,  of  the  Senate  engrossed 
amendments,  strike  out  "Sec.  5"  and  insert 
"Sec.  4". 

The  SPEAKER.  The  gentleman  from 
Oregon  (Mr.  Ullman)  is  recognized. 

Mr.  ULLMAN.  Mr.  Speaker,  the  action 
of  the  conference  with  respect  to  Senate 
amendments  to  H.R.  11452  Involves  both 
germane  and  nongermane  amendments 
to  the  House-passed  bill  which  would 
amend  the  Tariff  Schedules  of  the  United 
States  to  suspend  for  a  temporary  period, 
from  the  180th  day  after  enactment  to 
the  close  of  December  31,  1979,  the  duty 
on  imports  of  certain  feathers  and  downs. 

Senate  amendments  Nos.  1  and  2  to 
H.R.  11452,  as  passed  by  the  House, 
shorten  the  period  of  duty  suspension  by 
2  years  until  the  close  of  December  31, 
1977.  The  conference  report  recommends 
tliat  the  period  of  duty  suspension  pro- 
posed by  the  House — until  the  close  of 
December  31,  1979 — be  adopted  but  that 
it  be  reduced  by  6  months — mitil  the 
close  of  June  30,  1979 — In  order  to  pre- 
vent the  suspension  period  from  expiring 
at  a  time  when  Congress  is  noi-mally  not 
in  session. 

The  House  confei-ees  concurred  with 
Senate  amendments  Nos.  3  and  4  which 
would  delete  the  authority  contained  in 
section  2  of  the  House  bill  under  which 
the  Pi'esident,  in  the  exercise  of  his  trade 
agreements  authority,  could  grant  a  con- 
cession on  the  duty-free  status  for 
feathers  and  downs  pi-ovlded  in  the  bill 
if  such  concession  were  granted  during 
the  statutory  suspension  of  duties,  the 
managers  on  the  part  of  the  House 
agreed  to  recommend  that  the  House 
recede  and  agi'ee  to  this  Senate  amend- 
ment. 

The  remaining  amendments  are  non- 
germane  to  the  provisions  of  the  House- 
passed  bill.  Let  me  review  for  Members 
of  the  House  the  motions  I  will  make 
with  respect  to  these  amendments  which 
have  been  available  to  Members  as  a  part 
of  the  conference  report. 

Mr.  VANIK.  Mr.  Speaker,  will  the  gen- 
tleman yield? 

Mr.  ULLMAN.  I  will  be  happy  to  yield 
to  the  gentleman  from  Ohio. 

Mr.  VANIK.  Mr.  Speaker,  although  we 
have  not  yet  come  to  amendment  No.  6, 


Another  amendment  would  postpone 
for  1  year  the  current  requirement  that 
no  payment  be  made  under  medicare  for 
service  to  an  individual  enrolled  in  the 
Federal  employees  health  program  un- 
less the  Federal  employees  health  plan 
has  provided  for  proper  coordination 
with  medicare.  The  Civil  Service  Com- 
mission and  the  individual  Federal  em- 
ployee plans  indicated  there  would  be 
great  difficulty  in  meeting  the  present 
law  deadline  for  coordination  of  Janu- 
ary 1,  1975.  The  1-year  extension  should 
provide  sufficient  time  for  that  coordina- 
tion. 

I  urge  the  House  to  support  the  con- 
ference decisions  on  H.R.  11452  as 
amended. 


The  SPEAKER.  The  Clerk  will  report 
the  next  amendment  in  disagreement. 

The  Clerk  read  as  follows : 

Senate  amendment  No.  7:  Page  2,  after  Ihie 
12, Insert: 

Sec.  5.  (a)  Section  1862(c)  of  the  Social 
Seciurity  Act  is  amended  by  striking  out 
"January  1,  1975"  and  in-serting  in  lieu  there- 
of "January  1,  1976". 

(b)  The  Civil  Service  Commission  and 
the  Secretary  of  Health,  Education,  and 
Welfare  shall  submit  to  the  Committee  on 
Post  Office  and  Civil  Service  and  the  Com- 
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the  nongermane  amendment,  I  feel  that 
this  is  an  amendment  to  the  Internal 
Revenue  Code,  which  really  should  be  re- 
viewed by  the  entire  Committee  on  Ways 
and  Means  before  being  considered  by 
the  Cbngi'ess.  I  would  like  at  this  time 
simply  to  state  my  objection  to  the  pro- 
visions of  this  amendment,  which  pro- 
vides for  special  deductions  to  a  select 
group  of  people. 

Mr.  ULLMAN.  Mr.  Speaker,  let  me  ex- 
plain to  the  gentleman  that  that  amend- 
ment was  not  agreed  to  in  conference, 
and  I  am  not  bringing  it  back.  It  is  not  a 
part  of  this  conference  report. 

Mr.  VANIK.  Mr.  Speaker,  I  thank  the 
chairman  of  the  committee. 

The  motion  was  agreed  to. 

A  motion  to  reconsider  the  votes  by 
which  action  was  taken  on  the  various 
motions  was  laid  on  the  table. 
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DUTY  APPLICABLE  TO  CRUDE 
FEATHERS  AND  DOWNS— CON- 
FERENCE REPORT 

Mr.  ROBERT  C.  BYRD.  Mr.  President, 
on  behalf  of  the  Senator  from  Louisiana 
(Mr.  Long),  I  submit  a  report  of  the 
committee  of  conference  on  H.R.  11452, 
and  ask  for  its  immediate  consideration. 

The  ACTING  PRESIDENT  pro  tem- 
pore (Mr.  Proxmire).  The  report  will  be 
stated  by  title. 

The  legislative  clerk  read  as  follows: 

The  committee  of  conference  on  the  dis- 
agreeing votes  of  the  two  Houses  on  the 
amendments  of  the  Senate  to  the  biU  (H.R. 
11452)  to  correct  an  anomaly  In  the  rate  of 
duty  applicable  to  crude  feathers  and  downs, 
and  for  other  purposes  having  met,  after  full 
and  free  conference,  have  agreed  to  recom- 
mend and  do  recommend  to  their  respective 
Houses  this  report,  signed  by  a  majority  of 
the  conferees. 

The  ACTING  PRESIDENT  pro  tem- 
pore. Is  there  objection  to  the  considera- 
tion of  the  conference  report? 

There  being  no  objection,  the  Senate 
proceeded  to  consider  the  report. 

(The  conference  report  is  printed  in 
the  House  proceedings  of  the  Congres- 
sional Record  of  October  1,  1974,  at 
p.  H9762.) 

Mr.  ROBERT  C.  BYRD.  Mr.  President, 
I  ask  unanimous  consent  that  a  state- 
ment in  explanation  of  the  conference 
report  by  Senator  Long  be  printed  in  the 
Record. 

The  ACTING  PRESIDENT  pro  tem- 
pore. Without  objection,  it  is  so  ordered. 
Statement  by  Senator  Long 
***** 


The  final  Senate  amendment  postpones 
from  January  1,  1975  to  January  I,  1976  the 
requirement  in  current  law  that  Federal 
employee  health  coverage  be  coordinated 
with  Medicare  as  a  condition  of  Medicare  re- 
imbursement for  services  provided  persons 
eligible  under  both  programs.  The  one-year 
postponement  is  necessary  because  the  Civil 
Service  Commission  and  the  individual  Fed- 
eral employee  plans  would  have  great  dif- 
ficulty meeting  the  current  deadline  in  view 
of  the  absence  of  substantial  progress  toward 
coordination  thus  far. 

To  encourage  timely  action,  the  amend- 
ment requires  that  the  Civil  Service  Commis- 
sion and  the  Secretary  of  Health,  Education 
and  Welfare  submit  a  report  to  the  proper 
Committee  of  the  Congress  by  March  1,  1975, 
on  the  steps  then  being  taken  to  accomplish 
the  coordination;  if  the  report  Is  not  sub- 
mitted by  that  date.  Medicare  would  stop 
paying  for  services  that  are  oovered  by  a 
Federal  employee  plan  on  July  1,  1975,  rather 
than  postponing  action  to  the  January  1,  1976 
date. 

The  House  has  agreed  to  this  Senate 
amendment 

The  ACTING  PRESIDENT  pro  tem- 
pore. The  question  is  on  agreeing  to  the 
conference  report. 

The  conference  report  was  agreed  to. 

The  A(DnNG  PRESIDENT  pro  tem- 
pore. The  clerk  will  state  the  amend- 
ment in  disagreement. 

The  legislative  clerk  read  as  follows: 

Resolved,  That  the  House  recede  from  its 
disagreement  to  the  amendment  of  the  Sen- 
ate numbered  7,  to  the  aforesaid  bill,  and 
concur  therein  with  an  amendment  as  fol- 
lows: 

In  lieu  of  the  matter  proposed  to  be  in- 
serted by  the  said  amendment  insert:  Sec.  4. 

Mr.  ROBERT  C.  BYRD.  Mr.  President, 
on  behalf  of  Senator  Long  I  move  that 
the  Senate  recede  from  its  amendment 
numbered  6  and  that  the  Senate  concur 
in  the  House  amendment  to  the  Senate 
amendment  numbered  7. 

The  ACTING  PRESIDENT  pro  tem- 
pore. The  question  is  on  agreeing  to  the 
motion  of  the  Senator  from  West  Vir- 
ginia. 

The  motion  was  agreed  to. 


(EXCERPTS  ONLY) 

Public  Law  93-480 
93rd  Congress,  H.  R.  11452 
October  26,  1974 

an  act 
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To  correct  an  anomaly  in  the  rate  of  duty  ai>i)licable  to  crude  feathers  and  downs, 
and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That 
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Sec.  4.  (a)  Section  1862(c)  of  the  Social  Security  Act  is  amended 
by  striking  out  "January  1,  1975"  and  inserting  in  lieu  thereof 
"January  1, 1976". 

(b)  The  Civil  Service  Commission  and  the  Secretary  of  Health, 
Education,  and  Welfare  shall  submit  to  the  Committee  on  Post  OflSce 
and  Civil  Service  and  the  Committee  on  Ways  and  Means  of  the  House 
of  Representatives,  and  to  the  Committee  on  Post  Office  and  Civil 
Service  and  the  Committee  on  Finance  of  the  Senate,  on  or  before 
March  1,  1975,  a  report  on  the  steps  which  have  been  taken,  and  the 
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October  26,  1974 


steps  which  are  planned,  to  enable  the  Secretary  of  Health,  Education, 
and  Wel&re  to  make  the  determination  and  certification  referred  to 
42  use  i395y.  in  sectlon  1862(c)  of  the  Social  Secmit^  Act.  If  such  report  is  not 
submitted  to  sucn  committees  on  or  before  March  1,  197&,  the  date 
specified  in  such  section  (as  amended  by  this  section)  shall  be  deemed 
to  be  July  1, 1975,  rather  than  January  1, 1976. 

Approved  October  26,  1974, 
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RECENT  SOCIAL  SECURITY  AMENDMENTS 


To  Administrative  and 
Supervisory  Employees 

On  October  26,  the  President  signed  into  law  several  tariff  bills  which  contain 
provisions  affecting  social  security  cash  benefits,  Medicare,  and  SSI.  These 
provisions  were  the  result  of  amendments  added  to  the  bills  by  the  Senate  and 
accepted  or  modified  by  the  House  of  Representatives. 

P.L.  93-480:     Coordination  of  Medicare  and  FEHB  Coverage — The  bill  postpones 
from  January  1,  1975,  until  January  1,  1976,  the  deadline  for  the  coordination 
of  Federal  Employees  Health  Benefits  and  Medicare  required  by  section  1862(c) 
of  the  Social  Security  Act.     After  the  deadline  date,  Medicare  may  not  pay  for 
any  otherwise  covered  service  if  the  service  is  covered  under  an  FEHB  plan  in 
which  a  beneficiary  is  enrolled,  unless  (1)  the  FEHB  plan  has  been  modified  to 
assure  that  the  beneficiary  has  available  FEHB  protection  supplementing  the  pro- 
tection he  has  under  Medicare  and  (2)  the  Government  is  making  a  contribution 
towards  the  beneficiary's  health  insurance  protection  equal  to  the  contribution 
it  makes  for  high-option  coverage  under  Government -wide  FEHB  plans.     The  bill 
also  requires  the  Secretary  and  the  Civil  Service  Commission  to  submit  to  the 
Congress  by  March  1,  1975,  a  report  on  the  progress  of  Medicare  and  FEHB  coor- 
dination.    If  such  a  report  is  not  submitted  by  March  1,  1975,  the  deadline  re- 
ferred to  above  would  be  postponed  only  to  July  1,  1975.     (Amendment  to  H.R. 
11452,  Import  Duties  on  Feathers  and  Down.) 

P.L.  93-484:     1.     Support  and  Maintenance  Furnished  to  SSI  Recipients  by  Certain 
Nonprofit  Institutions — In  determining  eligibility  and  benefit  amounts  under  the 
SSI  program,  the  bill  provides  that  the  value  of  support  and  maintenance  fur- 
nished by  a  private,  nonprofit  retirement  home  or  similar  nonprofit  institution 
without  payment  therefor  (or  for  which  payment  is  made  by  a  nonprofit  organiza- 
tion) shall  be  excluded  from  countable  income.     However,  this  exclusion  would 
not  apply  if  an  obligation  existed  on  the  part  of  the  institution  to  provide  such 
support  and  maintenance.     Under  prior  law  the  value  of  the  support  and  maintenance 
furnished  by  a  private,  nonprofit  retirement  institution  was  considered  unearned 
income  for  purposes  of  determining  SSI  eligibility  and  benefit  amounts.  Ac- 
cordingly, subject  to  the  $20  a  month  disregard  of  any  income,  there  was  a  dollar- 
for-dollar  reduction  in  an  individual's  SSI  benefit  amount  to  take  into  account 

The  LEGISLATIVE  REPORT  will  be  used  to  transmit  information  on  pending  and  en- 
acted  legislation  which  would  affect  the  programs  administered  by  SSA.     On  oc- 
casion the  REPORT  will  transmit  information  on  other  matters  which  could  have 
a  bearing  on  social  security  legislation,  such  as  a  Presidential  message  on  aging. 


the  value  of  in-kind  support  and  maintenance  he  received  from  the  institution, 
and  the  reduction  was  applied  without  regard  to  whether  a  third  party  made  pay- 
ment to  the  institution.    One  undesirable  consequence  of  thi^  provision  was 
to  increase  the  financial  burden  on  the  charitable  institutions  and  agencies 
and  reduce  their  capacity  for  assisting  SSI  recipients.     (Amendment  to  H.R. 
13631,  Import  Duties  on  Horses.) 

2.     Judicial  Review  of  Provider  Reimbursement  Review  Board  Decisions — The  bill 
gives  Medicare  providers  of  services  the  option  of  judicial  review  of  any  Pro- 
vider Reimbursement  Review  Board  decision  or  any  subsequent  affirmation,  modi- 
fication, or  reversal  by  the  Secretary.     (Prior  law  granted  judicial  review  to 
providers  of  services  only  when  the  Secretary  on  his  own  motion  reversed,  or 
modified  adversely  to  the  provider,  the  decision  of  the  Board.)     In  addition, 
when  a  provider  seeks  judicial  review,  the  amount  in  controversy  will  be  subject 
to  annual  interest  beginning  6  months  after  the  intermediary  has  made  a  final 
determination  or  6  months  after  final  determination  would  have  been  made  had  it 
been  on  a  timely  basis.     (Amendment  to  H.R.  13631,  Import  Duties  on  Horses.) 

P.L.  93-490:     Annual  Reporting  of  Wages — The  bill  requires  the  Secretary  of  Health, 
Education,  and  Welfare  and  the  Secretary  of  the  Treasury  to  study  the  desirability 
and  feasibility  of  instituting  a  system  under  which  employers  would  submit  on  an 
annual  basis  a  combined  report  for  social  security  and  income  tax  purposes  of 
the  wages  paid  and  taxes  withheld  from  each  employee.     If  an  annual  system  proved 
feasible  and  were  adopted,  employers  generally  would  make  annual  social  security 
wage  reports  instead  of  quarterly  reports.     Changes  in  the  law  would  be  required 
if  an  annual  system  of  wage  reporting  were  decided  upon.     The  Secretaries  are  to 
submit  to  the  House  Committee  on  Ways  and  Means  and  the  Senate  Committee  on  Fi- 
nance a  report  on  the  results  of  the  study,  along  with  recommendations  for  im- 
plementing an  annual  reporting  system,  no  later  than  December  31,  1974. 

The  bill  as  passed  by  the  Senate  would  have  provided  for  annual  reporting  of 
wages.    However,  this  provision  was  rejected  by  the  House  and  the  requirement 
for  a  study  and  report  was  substituted  and  agreed  to  by  both  Houses.  (Amendment 
to  H.R.  6642,  Import  Duties  on  Bicycle  Parts.) 
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REPORT  ON  PLANS  FOR  IMPROVED  COORDINATION  BETWEEN  MEDICARE  AND  THE 
FEDERAL  EMPLOYEES  HEALTH  BENEFITS  PROGRAM  (FEHB) 


I.    Legislative  Background 

Section  h  of  Public  Law  93-U80  (approved  October  26,  197^)  requires  that 
a  joint  DHEW-CSC  report  on  the  steps  being  taken  to  better  coordinate 
the  FEHB  and  Medicare  programs  by  adjusting  Federal  employee  health 
benefit  plans  so  that  they  complement  the  protection  provided  under 
Medicare  be  submitted  to  Congress  by  3/l/75,  in  order  to  retain  the 
1/1/76  effective  date  of  section  1862(c)  of  the  Social  Security  Act 
(42  U.S.C.  1395y.(c)).    If  the  report  is  not  submitted  by  3/1/75, 
the  effective  date  is  moved  up  to  July  1,  1975. 

Section  1862(c)  (as  simended  by  P.L.  93-U80)  reads  as  follows: 

"(c)  No  payment  may  be  made  under  this  title  with  respect  to 
any  item  or  service  furnished  to  or  on  behalf  of  any  individual 
on  or  after  January  1,  1976,  if  such  item  or  service  is  covered 
under  a  health  benefits  plan  in  which  such  individual  is  enrolled 
under  chapter  89  of  title  5*  United  States  Code,  unless  prior  to 
the  date  on  which  such  item  or  service  is  so  furnished  the 
Secretary  shall  have  determined  and  certified  that  such  plan  or 
the  Federal  employees  health  benefits  program  under  chapter  89  of 
such  title  5  has  been  modified  so  as  to  assure  that  — 

"(1)  there  is  available  to  each  Federal  employee  or  annuitant 
enrolled  in  such  plan,  upon  becoming  entitled  to  benefits  under 
Part  A  or  B,  or  both  Parts  A  and  B  of  this  title,  in  addition  to 
the  health  benefits  plans  available  before  he  becomes  so  entitled, 
one  or  more  health  benefits  plans  which  offer  protection  supple- 
menting the  protection  he  has  under  this  title,  and 

"(2)  the  Government  or  such  plan  will  make  available  to  such 
Federal  employee  or  annuitant  a  contribution  in  an  amount  at 
least  equal  to  the  contribution  which  the  Government  makes 
toward  the  health  insurance  of  any  employee  or  annuitant 
enrolled  for  high  option  coverage  under  the  Government -wide 
plans  established  under  chapter  89  of  such  title  5,  with  such 
contribution  being  in  the  form  of  (A)  a  contribution  toward  the 
supplementary  protection  referred  to  in  paragraph  (l),  (B)  a 
payment  to  or  on  behalf  of  such  employee  or  annuitant  to  offset 
the  cost  to  him  of  his  coverage  under  this  title,  or  (C)  a 
combination  of  such  contribution  and  such  payment." 

The  intent  of  section  1862(c)  as  expressed  by  the  Committee  on  Ways 
and  Means  of  the  House  and  concurred  with  by  the  Committee  on  Finance 
of  the  Senate  was:    "...to  assure  a  better  coordinated  relationship 
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between  the  FEHB  program  and  Medicare  and  to  assure  that  Federal 
employees  and  retirees  age  65  and  over  will  eventually  have  the 
full  value  of  the  protection  offered  under  Medicare  and  FEHB...."  l/ 

II.  Present  Method  of  Coordinating  Medicare  and  FEHB  Benefits 

While  FEHB  plans  and  Medicare  duplicate  some  types  of  covered  expenses, 
duplicate  benefits  are  not  paid.    Instead,  FEHB  benefits  supplement 
those  paid  by  Medicare.    For  Federal  employees  and  annuitants  who 
have  hospital  insurance  (Part  A)  and/or  supplementary  medical  insurance 
(Part  B)  of  Medicare  as  well  as  a  FEHB  plan,  supplementation  has, 
since  the  start  of  the  Medicare  program,  been  achieved  throvigh  an 
antiduplication  provision  in  the  FEHB  plan,  i.e.,  typically,  the  plan 
pays  its  benefits  in  full  or  in  a  reduced  amount  which,  when  added 
to  the  benefits  paid  by  Medicare,  reimburses  up  to  100  percent  of 
allowable  expenses.    Thus,  the  FEHB  benefits  "wrap  around"  Medicare 
benefits. 

Because,  by  law,  Medicare  pays  its  benefits  without  regard  to  other 
insurance  (i.e.,  Medicare  is  primarily  liable),  2/  the  "wrap  around" 
supplementation  operates  with  relative  simplicity:    No  determination 
as  to  whether  a  person  has  Medicare  is  required  until  a  claim  for 
benefits  is  filed.    At  that  time,  the  claimant  indicates  whether  he 
has  Part  A  and/or  B  of  Medicare;  and  if  he  does,  supplementary  benefits 
are  paid  under  the  FEHB  plan  up  to  100  percent  of  allowable  expenses. 

Since  FEHB  plans'  benefits  are  reduced  by  the  amount  of  Medicare 
benefits  that  are  also  payable,  there  is  a  substantial  savings  to 
the  FEHB  program.    For  1976,  it  is  estimated  that  these  savings  will 
be  about  $235,000,000  or  about  10. k  percent  of  the  total  FEHB  premium. 
As  time  passes,  the  dollar  amount  of  these  savings  would  become 
larger  as  the  number  of  FEHB  people  entitled  to  Medicare  increases, 
and  the  cost  of  health  care  goes  up. 

The  savings  effected  by  a  FEHB  plan  because  of  its  nonduplication 
of  Medicare  benefits  result  in  a  lower  standard  premium  for  all 
employees  and  annuitants  enrolled  in  that  plan  and  for  the  Government. 

III .  Problems  With  Present  Method  of  Coordination 

While  this  arrangement  for  coordinating  Medicare  and  FEHB  benefits 
has  the  advantage  of  simplicity,  the  equity  of  the  system  has  come 
into  question. 

T/    Excerpt  from  House  Report  No.  9I-IO96  Social  Security  Amendments  of 
1970,  Report  of  the  Committee  on  Ways  and  Means  on  H.R.  17550,  p.  25 

2/    The  one  exception  to  this  rule  is  payment  made  under  a  workmen's 
compensation  plan  (see  section  1862(b)  of  the  SSA). 
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Although  FEHB  benefits  are  not  paid  to  the  extent  that  Medicare 
benefits  are  paid  for  the  same  services,  FEHB  annuitants  and  enrployees 
who  are  covered  by  Medicare  pay  the  same  FEHB  premium  as  those  who  do 
not  have  Medicare  coverage.    Thus,  althovigh  such  employees  and 
annuitants  pay  the  full  premium  that  is  charged  for  comprehensive 
FEHB  coverage,  these  employees  and  annuitants  receive  only  complementary 
benefits. 

Also,  it  is  generally  not  advantageous  for  employees  and  annuitants 
under  FEHB  plans  to  enroll  for  Part  B  of  Medicare  because  many  of  the 
same  health  care  expenses  that  would  be  covered  under  Part  B  already 
are  covered  under  the  FEHB  plans.    Those  persons  who  do  not  enroll  do 
not  get  the  benefit  of  the  Federal  general  revenue  contribution  which 
is  available  to  all  persons  who  enroll  in  Part  B.    Effective  January  1, 
1976,  for  each  Part  B  enrollee  the  Federal  contribution  will  be  at 
least  $8.30  per  month. 

In  recognition  of  these  problems,  a  recommendation    that  Federal 
workers  be  covered  under  Medicare  (with  present  Federal  retirees 
being  deemed  insured  with  the  cost  being  met  by  the  Government,  as 
employer)  and  the  FEHB  program  provide  its  annuitants  who  are  also 
eligible  for  Medicare  with  health  insurance  coverage  which  complements 
Medicare  was  included  in  the  19^9  report  by  SSA  to  the  House  Committee 
on  Ways  and  Means  and  Senate  Committee  on  Finance  entitled  "Relating 
Social  Security  Protection  to  the  Federal  Civil  Service." 

IV.    Problems  With  Implementing  Section  1862(c) 

Based  on  an  analysis  of  the  feasibility  and  effect  of  modifying  the 
FEHB  program  in  accordance  with  the  specifications  in  section  1862(c), 
DHEW  and  CSC  conclude  that  on  balance  the  modification  described  in 
that  section  of  the  law  would  be  disadvantageous  not  only  to  Federal 
employees  and  annuitants,  but  also  to  the  Government.    Some  of  the 
reasons  for  this  conclusion  are  as  follows : 

A.    The  Civil  Service  Commission  actuarial  estimates  are  that  if, 
as  section  1862(c)  implies,  the  premiums  for  the  supplemental  plans 
were  based  solely  on  the  health  experience  of  the  aged  and  disabled 
who  are  entitled  to  Medicare,  rather  than  on  the  health  experience 
of  all  FEHB  enrollees,  a  FEHB  option  to  supplement  Part  B  alone  would 
offer  the  same  benefits  as  now  for  a  higher  premium.    An  option  to 
supplement  Part  A  alone  would  offer  the  same  benefits  for  about  the 
same  premium.    Stated  differently,  an  option  to  supplement  when  an 
individual  has  only  Part  A  appears  unnecessary,  while  an  option  to 
supplement  when  an  individual  has  only  Part  B  would  disadvantage  those 
FEHB  enrollees  who  subscribed  to  it. 


B.  Section  1862(c)  requires  that  the  Government's  full  standard 
contribution  to  FEHB  coverage  (as  calculated  annually  under  5  U.S.C. 
8906)  be  applied  to  pay  the  beneficiary's  premium  for  the  supplemental 
FEHB  option,  his  Part  B  premiums  or  both,  but  does  not  provide  for 
crediting  any  portion  of  the  Government  FEHB  contribution  toward  the 
premium  of  the  employee's  or  annuitant's  spouse  (or  child)  who  may 

be  covered  under  a  FEHB  family  enrollment  but  not  under  Medicare. 

C.  Twelve  additional  options  would  be  needed  under  each  of  the 
U6  plans  participating  in  the  FEHB  program  to  supplement  (a)  Part  A 

of  Medicare,  (b)  Part  B  of  Medicare,  and  (c)  Parts  A  and  B  of  Medicare, 
each  for  four  family  groupings:    (l)  for  self  only  enrollees,  (2)  families 
where  all  family  members  are  covered  by  Medicare,       (3)  families  where 
only  the  enroUee  is  covered  by  Medicare,  and  (U)  feunilies  where  only 
the  dependents  are  covered  by  Medicare — making  over  500  additional 
options.    Thus,  the  FEHB  program  would  be  greatly  complicated. 

V.    Results  if  the  1862(c)  Exclusion  Goes  Into  Effect 

One  possible  response  to  the  difficulties  of  instituting  the  FEHB 
options  as  specified  in  section  1862(c)  is  to  take  no  action  to  make 
complementary  coverage  available  under  the  FEHB  program.    If  this  were 
to  occur,  then  on  January  1,  1976,  Federal  en5)loyees  and  annuitants 
covered  by  the  FEHB  program  will  be  excluded  from  Medicare  coverage 
which  duplicates  that  provided  by  FEHB.    SSA  has  determined,  based  on 
advice  from  its  Office  of  the  General  Counsel,  that  the  exclusionary 
language  of  section  1862(c)  relates  to  coverage,  not  payments,  and  thus, 
would  prohibit  Medicare  from  making  any  payment  for  items  and  services 
covered  under  a  FEHB  plan  in  which  the  beneficiary  is  also  enrolled, 
even  though  FEHB  would  not  pay  for  such  items  and  services.  This 
occurs  primarily  when  deductibles  and  coinsurance  are  involved. 

From  the  standpoint  of  the  FEHB  plans,  this  alternative  would  be 
relatively  simple  to  administer.    A  FEHB  plan  would  pay  its  benefits 
in  full  (subject,  of  course,  to  any  deductible  and  coinsurance)  without 
regard  to  whether  the  beneficiary  is  also  covered  by  Medicare;  and 
Medicare  would  not  make  any  payments  for  items  and  services  covered 
under  the  beneficiary's  FEHB  plan  even  though  the  employee  or  annuitant 
did  not  receive  payment  for  such  items  or  services  by  reason  of  such 
deductibles  and  coinsurance. 

This  result  would  not  only  frustrate  the  intent  of  the  Congress  in 
enacting  section  1862(c),  but  it  would  also  result  in  a  serious 
disadvantsige  to  dually  entitled  beneficiaries  by  depriving  them  of  a 
substantial  part  of  their  Medicare  protection.    In  addition,  beneficiaries 
would  have  larger  out-of-pocket  expenses  as  they  would  have  to  pay 
FEHB  deductible  and  coinsurance  amounts.    Furthermore,  it  would  also 
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cause  serious  administrative  problems  for  the  Medicare  program.  For 
example:     (l)  many  Inquiries  would  be  received  from  Medicare  beneficiaries 
injured  by  the  denial  of  Medicare  benefits  for  FEHB  covered  services, 
for  which  no  payment  or  only  partial  payment  was  received  under  the 
latter  program,  (2)  it  would  be  necessary  for  SSA  to  develop  and  apply 
policies  for  implementing  the  FEHB  exclusion,  i.e.,  for  determining 
whether  items  and  services  are  covered  under  the  particular  beneficiary's 
FEHB  plan,  and  (3)  the  Medicare  carriers  and  intermediaries  would,  have  to 
stay  abreast  of  the  benefits  offered  by  llh  or  more  FEHB  plan  options  in 
order  to  avoid  paying  for  FEHB  covered  services. 

The  elimination  of  Medicare  coverage  for  dually  entitled  individuals  would 
result  in  increased  premiums  for  all  FEHB  employees  and  annuitants,  and. 
the  Government.     The  Government  contribution  to  FEHB  coverage  for  19T6 
would  be  increased,  by  $127,000,000  and  enrollees  would,  have  to  pay  an 
additional  $108,000,000.     These  increases  would  be  offset  to  some  extent 
by  corresponding  decreases  in  costs  to  the  Medicare  program  and  to 
beneficiaries  who  would  cancel  their  Part  B  enrollment  and  thus  save  the 
Part  B  monthly  premium. 

Those  options  which  contain  the  greatest  proportion  of  enrollees  who  are 
individuals  covered  by  Medicare  would  require  the  largest  rate  increases. 
Therefore,  those  individuals  who  are  intended  to  be  helped  by  section 
1862(c)  would  be  hit  with  the  highest  proportionate  rate  increase.  In 
addition,  persons  who  currently  have  Medicare  and  a  low  option  FEHB  plan, 
which  together  generally  pay  100  percent  of  covered  expenses,  would  need 
to  consider  changing  to  a  high  option  in  order  to  get  relatively 
similar,  although  lesser,  protection.     (Whether  or  not  such  persons 
switched  to  a  high  option  plan,  they  might  also  want  to  cancel  their 
enrollment  in  Part  B  of  Medicare,  since  they  would  generally  derive  very 
little  benefit  from  such  coverage.)     This  accounts  for  the  additional 
cost  to  the  Government  and  enrollees  in  the  event  section  1862(c)  goes 
into  effect. 

VI.     Joint  DHEW-CSC  Recommendation  to  Provide  Supplementary  FEHB  Coverage 

Both  DHEW  and  the  CSC  believe  that  the  modification  of  FEHB  program  in 
accordance  with  section  1862(c)  would  not  be  in  the  best  interests  of 
dually  entitled  FEHB  Medicare  beneficiaries,  and  would  create  expensive 
and  unnecessary  administrative  problems.     Therefore,  the  two  agencies  are 
developing  a  legislative  proposal  to  amend  section  1862(c)  that  would 

(1)  permit  the  desired  coordination  between  Medicare  and  the  FEHB  program; 

(2)  provide  supplemental  FEHB  coverage  at  no  cost  to  employees,  annuitants, 
and  their  families  as  long  as  the  premiums  for  such  coverage  do  not  exceed 
the  maximum  dollar  amount  the  Federal  Government  may  contribute  to  the 
health  insurance  premiums  for  high  option  self  and  family  enrollees; 

and  (3)  eliminate  or  minimize  administrative  complexity.     Such  an  approach 
would  best  serve  the  interests  of  all  parties. 
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Specifically,  the  proposal  would  require  the  following  legislative 
changes : 

A.  Federal  Employees  Health  Benefit  Act 

(1)  Section  8903  of  title  5  U.S.  Code  should  be  amended  to  permit 
any  plan  participating  in  the  FEHB  program,  and  require  all  Government- 
wide  FEHB  plans,  to  offer  "Medicare  Supplement"  health  insurance  options 
which  would  provide  coverage  for  all  employees,  annuitants,  and  members 
of  their  fsunilies,  where  the  entployee  or  annuitant  or  a  member  of  the 
family  is  also  entitled  to  Parts  A  and  B  of  Medicare, 

(2)  Section  8906  of  title  5  U.S.  Code  should  be  ajnended  to  provide 
that  for  purposes  of  this  proposal,  the  75  percent  limitation  on  the 
Federal  Government  contribution  shall  be  removed;  and  further  provide 
that  the  Federal  Government  shall  pay  100  percent  of  the  premium  for 
the  Medicare  supplement  plan  where  an  employee,  annuitant,  and/or  member 
of  the  family  is  enrolled  in  Medicare  Parts  A  and  B,  subject  however 

to  the  maximum  dollar  amount  the  Federal  Government  may  contribute  to 
the  health  insurance  premiums  for  all  employees  and  annuitants. 

B.  Medicare  Benefits  Under  the  Social  Security  Act 

(1)  Title  XVIII  of  the  Social  Security  Act  should  be  amended  to 
provide  for  employees  and  annuitants  who  are  presently  entitled  to 
Part  A  of  Medicare  a  special  one-time  enrollment  period  to  enroll  in 
Part  B  of  Medicare.    During  this  special  enrollment  period  the  two-time 
Part  B  enrollment  limitation  and  the  10  percent  premium  increase  required 
for  each  full  12  months  elapsing  between  the  time  this  individual  could 
first  have  enrolled  and  actually  does  enroll  shall  not  apply. 

(2)  Section  1862(c)  of  the  Social  Security  Act  should  be  amended 

to  permit  approval  of  the  "Medicare  Supplement"  option  for  FEHB  employees 
and  annuitants  by  the  Secretary  of  Health,  Education,  and  Welfare. 

C.  Effective  Date  for  Legislation  Described  in  Both  A  and  B 

The  first  January  that  begins  no  less  than  6  calendar  months  after  the 
month  of  enactment. 

D.  Timing  of  Enactment 

Legislation  should  be  enacted  by  the  Congress  before  July  1,  1975,  in 
order  to  permit  implementation  of  the  CSC-DHEW  recommended  substitute 
provision  by  January  1,  1976.    However,  if  this  cannot  be  accomplished, 
it  is  recommended  that  section  1862(c)  be  sumended  to  postpone  its 
effective  implementation  date  from  January  1,  I976,  until  January  1,  1977. 

VII.    Explanation  of  Recommendations 

A.    Federal  Employees  Health  Benefits  Program 
The  FEHB  program  (chapter  83  of  title  5,  United  States  Code)  would  be 
amended  to  offer  a  new  "Medicare  Supplement"  option,  in  addition  to  the 
option  or  options  it  already  offers,  and  require  the  removal  of  the 
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75  percent  limit  on  the  Government's  contribution  to  premiums  for  the 
new  supplement.    As  long  as  the  premium  for  the  "Medicare  Supplement" 
option  does  not  exceed  the  dollar  amount  the  Government  contributed  to 
high  option  premiums,  removal  of  the  75  percent  limit  would  require 
the  Government  to  pay  the  full  premium  for  this  option,  with  no  cost 
to  the  enrollee. 

Current  CSC  actuarial  estimates  indicate  that  the  Federal  Government's 
standard  (now  60  percent  for  the  average  high  option  premium  of  the 
6  largest  FEHB  plans)  contribution  to  premium  would  be  more  than 
sufficient  to  pay  the  full  premium  of  a  "Medicare  supplement"  option 
both  for  self-only  enrollees  who  have  Parts  A  and  B  of  Medicare,  and 
family  enrollees  who  have  Parts  A  and  B  of  Medicare  or_  whose  family 
members  have  Parts  A  and  B.     However,  if  experience  proves  that  the 
cost  of  this  complementary  coverage  is  greater  than  the  amount  that 
can  be  contributed  by  the  Government,  the  beneficiary  would  pay  a 
small  amount  toward  the  premium  in  future  years.    At  least  for  the 
first  year  the  only  premium  such  an  enrollee  would  have  to  pay  for  him- 
self and/or  his  family  would  be  the  prevailing  rate  for  Part  B 
of  Medicare. 

This  option  would  permit  self-only  and  family  enrollments.     It  would 
be  open  for  enrollment  only  to  a  person  who  had  Parts  A  and  B  of 
Medicare  or  whose  spouse  or  child  has  Parts  A  and  B.     Under  a  family 
enrollment,  all  eligible  family  members,  including  those  without 
Medicare,  would  be  covered  by  the  option. 

For  an  individual  who  has  Medicare,  the  option  would  supplement  Parts  A 
and  B,  up  to  100  percent  of  expenses  for  covered  services,  as  heretofore, 
i.e.,  the  option  would  reimburse  for  all  regular  high  option  benefits 
of  the  plan  which  are  not  provided  by  the  Medicare  program.     For  an 
individual  (enrollee,  spouse,  or  child)  without  Medicare,  the  option 
would  provide  regular  high  option  benefits  of  the  plan. 

This  Supplemental  Plan  would  be  consistent  with  congressional  intent  in 
passing  section  1862(c),  and  provide  additional  advantages  to  the 
employees,  annuitants,  and  family  members  because  it  (l)  recognizes 
and  retain  FEHB's  family  coverage  provision,  (2)  results  in  a  lower 
premiiira  cost  (for  the  first  year  at  least,  an  enrollee  would  pay  only 
Part  B  premiums),  and  (3)  eliminates  the  need  for  each  FEHB  plan  to 
develop  a  myriad  of  options. 

Under  this  proposal,  the  new  "Medicare  Supplement"  would  not  be  available 
to  persons  enrolled  in  only  one  part — Part  A  or  Part  B — of  Medicare, 
as  is  currently  required  by  section  1862(c).     (See  section  IV.  A.  for 
a  discussion  of  the  reasons  for  not  providing  such  coverage. )  An 
individual  covered  by  Medicare  under  Part  A  or  Part  B  only  would,  as 
at  present,  have  available  to  him  insurance  coverage  in  one  of  the 
regular  options  of  the  plan  subject  to  the  plan's  antiduplication  provision, 
resulting  in  most  cases  in  the  person  receiving  100  percent  reimbursement 
for  covered  services  with  Medicare  being  the  primary  insurer. 
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The  new  ''Medicare  Supplement"  option  would  be  experience-rated  separately 
from  the  other  regular  options  in  the  Plan.    Experience-rating  the 
Medicare-subsidized  group  of  enrollees  separately  results  in  redistributing 
$52,000,000  which  would  have  been  paid  by  enrollees  in  the  new  "Medicare 
Supplement"  option  in  the  absence  of  such  a  rating  process:  $39,000,000 
would  be  paid  by  the  Government  and  $13,000,000  would  be  paid  by  non- 
Medicare  enrollees,  in  the  form  of  higher  insurance  premiums. 

B.  Medicare  Benefits  Under  the  Social  Security  Act 

(1)  A  specieil  enrollment  period  is  necessary  for  FEHB  employees 
and  annuitants  because  these  individuals  either  did  not  enroll  for  or 
cancelled  their  Part  B  insurance  as  retaining  this  coverage  was  not 
advantageous  when  they  did  not  have  the  opportunity  to  obtain  supplemental 
and  nonduplicative  FEHB  coverage. 

(2)  Authorizing  the  Secretary  of  HEW  to  approve  the  FEHB  Medicare 
supplement  would  perpetuate  congressional  intent  as  now  incorporated 
in  section  1862(c)  to  assure  effective  coordination  between  the  FEHB 
plans  and  Medicare. 

C.  Effective  Date 

It  is  clear  that  CSC  and  DHEW  would  need  time,  once  enacted,  to  implement 
the  proposed  legislation.    In  recognition  of  this  implementation  time, 
the DHEW  and  CSC  recommend  an  effective  date  which  would  be  on  the  first 
January  that  begins  no  less  than  6  calendar  months  after  the  month  of 
enactment.    This  would  allow  CSC  and  DHEW  time  to  notify  all  eligible 
employees  and  annuitants  of  the  new  supplement  and  to  allow  for  an 
enrollment  period  in  the  FEHB  "Medicare  Supplement"  and  in  Medicare 
Part  B. 

VIII.    Re  c  ommendat  i  on 

The  Civil  Service  Commission  and  Department  of  Health,  Education,  and 
Welfare  jointly  recommend  the  substitute  provision  described  in  item  VI 
of  this  report  as  being  an  effective  way  to  coordinate  FEHB  and  Medicare. 


Estimated  Impact  of  FEHBA<edicare 
Coordination  Options 

(Calendar  1976  incurred  costs,  $  in  millions) 


Federal  Costs 


FEHB 


1.  Section  1862(c)  coordination 

2.  FEHB  primary  to  Medicare 

3.  HEW/CSC  proposal 


$  1+9 
$127 
$  39 


Medicare 
net  of 
SMI  Premium 

$  9 
$-26U 
$  9 


Total 

$  58 
$-137 
$  U8 


Enrollee  Premiums 


FEHB  Enrollees 


1.  Section  1862(c)  coordination 

(Percent  change) 

2.  FEHB  primary  to  Medicare 

(Percent  change) 

3.  HEW/CSC  proposal 

(Percent  change) 


Medicare 

Without       With  SMI  FEHB 

Medicare   Medicare   Total    Enrollees    Rebate  Total 


$  13  $-52  $-39      $  7 

(1.6^^)  (-KX^)  (-l+.5%) 

$100  $    8  $108  $-33 

(12.3%)  (15.H)  (12.5%) 

$  13  $-52  $-39      $  7 

(1.6%)  (-lOC^)  (-4.5%) 


$-10  $-1*2 
$  75 
$-32 
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SUSPENSION  OF  DUTY  ON  CERTAIN 
HORSES 

Mr.  LONG.  Mr.  President,  I  ask  unani- 
mous consent  that  the  unfinished  busi- 
ness be  laid  aside  temporarily  and  that 
the  Senate  proceed  to  consider  H.R. 
13631. 

The  PRESIDING  OFFICER.  The  bill 
will  be  stated  by  title. 

The  assistant  legislative  clerk  read  as 
follows : 

H.R.  13631,  an  act  to  suspend  for  a  tem- 
porary period  the  import  duty  on  certain 
horses. 

The  PRESIDING  OFFICER.  Is  there 
objection  to  the  requests  of  the  Senator 
from  Louisiana? 

There  being  no  objection,  the  Senate 
proceeded  to  consider  the  bill,  which  had 
been  reported  from  the  Committee  on 
Finance  with  an  amendment  on  page  2, 
beginning  with  line  5,  insert: 

Sec.  3.  (a)  Section  1878(f)  of  the  Social 
Security  Act  Is  amended  to  read  as  follows: 

"(f)(1)  A  decision  of  the  Board  shall  be 
final  unless  the  Secretary,  on  his  own  mo- 
tion, and  within  60  days  after  the  provider  of 
services  Is  notified  of  the  Board's  decision,  re- 
verses, affirms,  or  modifies  the  Board's  deci- 
sion. Providers  shall  have  the  right  to  ob- 
tain judicial  review  of  any  final  decision  of 
the  Board,  or  of  any  reversal,  affirmance,  or 
modification  by  the  Secretary,  by  a  civil  ac- 
tion commenced  within  60  days  of  the  date 
on  which  notice  of  any  final  decision  b/  the 
Board  or  of  any  reversal,  affirmance,  or  modi- 
fication by  the  Secretary  is  received.  Such  ac- 
tion shall  be  brought  in  the  district  court  of 
the  United  States  for  the  judicial  distdict  in 
which  the  provider  Is  located  or  in  the  Dis- 
trict Court  for  the  District  of  Columbia  and 
shall  be  tried  pursuant  to  the  applicable  pro- 
visions under  chapter  7  of  title  5,  United 
States  Code  notwithstanding  any  other  pro- 
Visions  in  section  205. 

"(2)  Where  a  provider  seeks  judicial  re- 
view pursuant  to  paragraph  (1) ,  the  amount 
In  controversy  shall  be  subject  to  annual  in- 
terest beginning  on  the  first  day  of  the  first 
month  beginning  after  the  180-day  period  as 
determined  pursuant  to  subsection  (a)  (3) 
and  equal  to  the  rate  of  return  of  equity 
capital  established  by  regulation  pursuant 
to  section  1861  (v)  (1)  (B)  and  in  effect  at  the 
time  the  civil  action  authorized  under  para- 
graph (1)  is  commenced,  to  be  awarded  by 
the  reviewing  court  in  favor  of  the  prevail- 
ing party. 

"(3)  No  interest  awarded  pursuant  to  para- 
graph (2)  shall  be  deemed  income  or  cost 
for  the  purposes  of  determining  reimburse- 
ment due  providers  under  this  Act." 


(b)  Notwithstanding  any  other  provision 
of  law,  section  1878  of  the  Social  Security  Act 
shall  not  be  construed  as  affecting  any  right 
to  judicial  review  which  may  otherwise  be 
available  under  law  to  providers  of  services 
with  respect  to  cost  reports  for  accounting 
periods  ending  prior  to  June  30,  1973. 

Mr.  LONG.  Mr.  President,  in  addition 
to  suspending  until  July  1976  the  duty 
on  horses  other  than  for  immediate 
slaughter,  this  bill  contains  a  committee 
amendment.  The  committee  amendment 
relates  to  medicare.  It  extends  to  pro- 
viders the  right  to  judicial  review  of  a 
decision  by  the  Provider  Reimbursement 
Review  Board  to  include  any  Board  de- 
cision and  any  subsequent  affirmation, 
modification,  or  reversal  of  that  decision 
by  the  Secretary,  and  provides  that  the 
amount  in  controversy  shall  be  subject 
to  annual  interest,  beginning  6  months 
after  the  determination. 

So  far  as  I  know,  Mr.  President,  there 
is  no  objection  to  the  bill  or  the  amend- 
ment. 

The  PRESIDING  OFFICER.  The  ques- 
tion is  on  agreeing  to  the  committee 
amendment. 

The  committee  amendment  was  agreed 
to. 

The  PRESIDING  OFFICER.  The  bill 
is  open  to  further  amendment. 

Mr.  LONG.  Mr.  President,  I  under- 
stand the  Senator  from  Idaho  (Mr. 
Church)  wants  to  be  present  when  this 
bill  is  acted  on.  I  therefore  suggest  the 
absence  of  a  quorum. 

The  PRESIDING  OFFICER.  The  clerk 
will  call  the  roll. 

The  assistant  legislative  clerk  pro- 
ceeded to  call  the  roll. 

Mr.  LONG.  I  ask  unanimous  consent 
that  the  order  for  the  quorum  call  be 
rescinded. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

Mr.  LONG.  Mr.  President,  on  behalf 
of  the  Senator  from  Idaho  (Mr.  Church) 
I  send  to  the  desk  an  amendment  and 
ask  that  it  be  reported. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  assistant  legislative  clerk  read 
as  follows : 

At  the  end  of  the  bill,  add  the  following 
section  1612(a)(2)(A)  of  the  Social  Secu- 
rity Act  is  amended — 

(1)  by  inserting  "(i)"  Immediately  after 
"except  that";  and 

(2)  by  inserting  Immediately  before  the 
semicolon  at  the  end  of  such  paragraph  the 
following:  "and  (U)  in  the  case  of  any  in- 
dividual or  his  eligible  spouse  who  resides 
in  a  nonprofit  retirement  home  or  similar 
nonprofit  institution,  support  and  main- 
tenance which  is  furnished  to  such  In- 
dividual or  such  spouse  without  payment 
therefor  or  for  which  payment  is  made  by 
a  nonprofit  organization  shall  not  be  in- 
cluded ". 

Mr.  LONG.  Mr.  President,  this  is  an 
amendment  that  the  Senator  from  Idaho 
(Mr.  Church)  wishes  to  offer  as  chair- 
man of  the  Committee  on  Aging.  The 
amendment  would  provide  that  support 
and  maintenance  furnished  to  an  indi- 
vidual in  a  nonprofit  retirement  home 
or  institution  would  not  be  considered 
as  income  for  purposes  of  reducing  SSI 
payments  when  the  cost  of  maintenance 
is  paid  by  the  home  itself,  or  by  another 
nonprofit  organization. 


Mr.  President,  I  have  discussed  this 
matter  with  the  ranking  Republican 
member  (Mr.  Bennett),  and  we  think 
that  the  amendment  has  merit  and 
should  be  agreed  to  and  taken  to  confer- 
ence. I  hope  the  Senate  will  agree  to  the 
amendment. 

Mr.  CHURCH.  Briefly  stated,  this  pro- 
posal would  amend  the  Social  Security 
Act  to  exclude  the  value  of  maintenance 
and  support  furnished  by  a  nonprofit 
retirement  home  in  determining  eligi- 
bility for  supplemental  security  income 
benefits. 

In  enacting  the  19T2  Social  Security 
Amendments  the  Congress  established  a 
new  supplemental  security  income  pro- 
gram to  build,  at  long  last,  a  Federal  floor 
under  the  incomes  of  the  aged,  blind, 
and  disabled. 

This  program,  in  my  judgment,  has 
the  potential  to  be  one  of  the  landmark 
legislative  achievements  for  older  Ameri- 
cans. In  fact,  I  strongly  hope  that  SSI 
can  help  to  achieve  my  top  priority  goal 
for  the  elderly:  the  elimination  of  pov- 
erty once  and  for  all. 

But  before  this  objective  can  become 
a  reality,  existing  problems  affecting  the 
SSI  program — administrative,  policy, 
and  others — must  first  be  resolved. 

One  clearcut  example  is  the  definition 
of  income  which  determines  whether  an 
individual  qualifies  for  monthly  pay- 
ments. Under  existing  law  unearned  in- 
come includes  "support  and  maintenance 
furnished  in  cash  or  kind." 

The  Social  Secui'ity  Administration 
has  construed  this  language  to  apply 
to  charitable  or  other  philanthropic  serv- 
ices provided  by  private,  nonprofit  re- 
tirement institutions.  In  general,  the  dif- 
ference between  the  monthly  cost  per 
resident  for  room,  board,  and  services 
and  the  amount  the  patient  actually  pays 
is  considered  as  outside  unearned  Income 
for  computing  SSI  benefits  under  the 
Social  Security  Administration's  inter- 
pretation. 

As  a  result,  many  individuals  now  re- 
ceive less  income  than  before  SSI  went 
into  effect,  in  January  1974.  Additionally, 
this  interpretation  has  substantially  im- 
paired the  ability  of  nonprofit  retirement 
Institutions  to  provide  essenial  care  for 
these  needy  individuals. 

Moreover,  it  has  produced  other  spill- 
over effects.  For  example,  numerous  el- 
derly persons  have  lost  valuable  health 
care  protection,  since  SSI  eligilibilty  has 
a  direct  impact  upon  medicaid  entitle- 
ment. 

At  recent  hearings  conducted  by  the 
Senate  Committee  on  Aging,  Monsignor 
Charles  Fahey,  the  president-elect  of  the 
Amei'ican  Association  of  Homes  for  the 
Aging,  described  in  very  eloquent  terms 
the  problems  caused  by  the  existing  con- 
struction. To  make  his  point,  he  said: 

To  illustrate,  let  us  take  as  an  example 
a  nonprofit  home  for  the  aging  whose  actual 
cost  of  providing  services  is  approximately 
$300  per  month  per  person.  Prior  to  January 
1,  1974,  the  indigent  residents  of  this  insti- 
tution were  receiving  $133  per  month  in 
public  assistance  payments.  These  payments 
were  going  directly  to  the  public  aid  reci- 
pients who  would  retain  $20  for  personal 
spending  and  then  turn  over  the  balance  or 
$113,  to  the  institution  as  their  contribution 
toward  their  room,  board  and  services. 
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The  difference  between  the  cost  per  month 
of  maintaining  such  individuals  and  their 
contribution — $300  less  $113 — is  $187.  Be- 
cause this  amount  exceeds  the  SSI  standard 
of  need,  or  $146  per  month,  the  person  pre- 
viously receiving  $133  in  public  assistance 
now  receives  nothing,  not  even  a  persona] 
needs  allowance. 

Moreover,  the  capacity  of  the  nonprofit 
retirement  institution  to  care  for  the  poor 
aged  is  substantially  inhibited. 

To  my  way  of  thinking,  the  value  of 
philanthropic  services  provided  by  non- 
profit agencies  should  not  reduce  on  a 
dollar-for-dollar  basis  an  aged  person's 
entitlement  to  SSI.  Unfortunately,  this 
has  been  the  impact  of  the  law  as  pres- 
ently administered. 

My  amendment,  it  seems  to  me,  would 
provide  a  more  reasonable  rule — ^not  only 
from  the  vantage  point  of  elderly 
patients  and  nonprofit  institutions  but 
also  from  the  standpoint  of  the  Federal 
Government. 

Present  policies  have  produced  an 
almost  impossible  situation  for  the  non- 
profit home  for  the  aging  and  the  In- 
V  digent  elderly  they  seek  to  serve. 

Improvement  is  clearly  needed,  and 
my  proposal  would  provide  a  construc- 
tive step  toward  that  goal. 

For  these  reasons,  I  urge  approval  of 
this  measure.   

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment of  the  Senator  from  Idaho. 

The  amendment  was  agreed  to. 

The  PRESIDING  OFFICER.  The  bill 
is  open  to  fiu'ther  amendment.  If  there 
be  no  further  amendment  to  be  proposed, 
the  question  is  on  the  engrossment  of- 
the  amendments  and  the  third  reading 
of  the  bill. 

The  amendments  were  ordered  to  be 
engrossed,  and  the  bill  to  be  read  a  third 
time. 

The  bUl  (H.R.  13631>  was  tead  the 
third  time,  and  passed. 

The  title  was  amended  so  as  to  read: 
"An  Act  to  suspend  for  a  temporary 
period  the  import  duty  on  certain  horses, 
and  for  other  purposes." 


I 
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TAX  AND  TARIFF  LEGISLATION- 
AUTHORIZATION  FOR  PRINTING 
AND  CORRECTING  CERTAIN  BILLS 
PASSED  TODAY  AND  APPOINT- 
MENT OF  CONFEREES 

Mr.  LONG.  Mr.  President,  I  ask  unani- 
mous consent  that  the  bills — H.R.  6191, 
7780,  11251,  11830,  12035,  and  13631  be 
printed  with  the  amendments  of  the  Sen- 
ate numbered,  and  that  in  the  engross- 
ment of  the  amendments  of  the  Senate 
to  the  bill  the  Secretary  of  the  Senate  be 
authorized  to  make  all  necessary  tech- 
nical and  clerical  changes  and  correc- 
tions, including  corrections  in  section, 
subsection,  and  so  forth,  designations, 
and  cross  references  thereto. 

Mr.  President,  I  move  that  the  Senate 
Insist  on  its  amendments  to  the  bills 
(H.R.  6191,  7780,  11251,  11830,  12035,  and 
13631)  and  ask  for  conferences  with  the 
House  thereon,  and  that  the  Chair  ap- 
point the  conferees  on  the  part  of  the 
Senate. 

The  PRESIDING  OFFICER.  Does  the 
Senator  ask  unanimous  consent  that  all 
be  acted  upon  en  bloc? 

Mr.  LONG.  Yes. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

Without  objection,  the  motion  is 
agreed  to,  and  the  chair  appoints  the 
following  conferees:  Senators  Long,  Tal- 
MADGE,  Hartke,  Bennett,  and  Curtis. 
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APPOINTMENT  OF  CONFEREES  ON 
H.R.  13631,  SUSPENSION  OP  IM- 
PORT DUTY  ON  CERTAIN  HORSES 

Mr.  MILLS.  Mr.  Speaker,  I  ask  unan- 
imous consent  to  take  from  the  Speaker's 
table  the  bill  (H.R.  13631),  to  suspend 
for  a  temporary  period  the  import  duty 
on  certain  horses,  with  Senate  amend- 
ments thereto,  disagree  to  the  Senate 
amendments  and  agree  to  the  confer- 
ence asked  by  the  Senate. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from 
Arkansas?  The  Chair  hears  none  of  ap- 
points the  following  conferees:  Messrs. 
Mills,  Ullman,  Burke  of  Massachusetts, 
ScHNEEBELi,  and  Collier. 
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October  1,  1974. — Ordered  to  be  printed 


Mr.  Mills,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  H.R.  13631] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendments  of  the  Senate  to  the  bill  (H.R.  13631)  to 
suspend  for  a  temporary  period  the  import  duty  on  certain  horses, 
having  met,  after  full  and  free  conference,  have  agreed  to  recommend 
and  do  recommend  to  their  respective  Houses  as  follows : 

The  committee  of  conference  report  in  disagreement  the  amend- 
ments of  the  Senate  numbered  1  and  2,  and  the  amendment  of  the 
Senate  to  the  title  of  the  bill. 

W.  D.  IMlLLS, 

Al  Ullmax. 
James  A.  Btjrke, 
h.  t.  schneebeli, 
Harold  R.  Collier, 

Managers  on  the  Part  of  the  House. 
RussFXL  Long. 
Hermax  E.  Talmadge, 
Wallace  F.  Bennett, 

Managers  on  the  Part  of  the  Senate. 


JOINT  EXPLANATORY  STATEMENT  OF  THE 
COMMITTEE  OF  CONFERENCE 


The  managers  on  the  part  of  the  House  and  the  Senate  at  the  con- 
ference on  the  disagreeing  votes  of  the  two  Houses  on  the  amendments 
of  the  Senate  to  the  bill  (H.R.  13631)  to  suspend  for  a  temporary 
period  the  import  duty  on  certain  horses^  submit  the  following  joint 
statement  to  the  House  and  the  Senate  m  explanation  of  the  effect 
of  the  action  agreed  upon  by  the  managers  and  recommended  in  tlie 
accompanying  conference  report : 

Amendment  No.  1 :  The  Senate  amendment  added  a  new  sec- 
tion 3  to  the  bill  relating  to  judicial  review  of  decisions  regarding 
reimbursement  under  the  Medicare  program.  Public  Law  92-603  (en- 
acted in  October  1972)  established  a  Provider  Reimbursement  Review 
Board  to  review  and  decide  upon  substantial  reimbursement  issues 
j-aised  by  providers  of  services.  Providers  could  appeal  to  the  Federal 
courts  any  modification  or  reversal  of  a  Board  decision  made  by  the 
Secretary  which  was  adverse  to  the  provider.  The  amendment  would 
permit  judicial  review  of  the  Board's  unmodified  findings  as  well.  In 
addition,  interest  would  be  paid  to  the  party  who  won — the  govern- 
ment or  provider.  The  amendment  Avould  specifically  not  apply  to 
other  judicial  review  avenues  existing  with  respect  to  cost  reports  for 
periods  prior  to  June  30, 1973. 

This  amendment  is  reported  in  technical  disagreement. 

The  managers  on  the  part  of  the  House  will  offer  the  following 
motion : 

That  the  House  recede  from  its  disagreement  to  Senate  amendment 
numbered  1,  and  agree  to  the  same  with  amendments  as  follows : 

On  page  2,  line  12,  of  the  Senate  engrossed  amendments,  strike  out 
"of"  and  insert  "on". 
On  page  2  of  the  Senate  engrossed  amendments,  strike  out  lines  20 


"(b)  The  amendment  made  by  subsection  (a)  shall  be  ap- 
plicable to  cost  reports  of  providers  of  services  for  account- 
ing periods  ending  on  or  after  June  30, 1973." 

The  House  amendments  to  the  Senate  amendment  change  the 
effective  date  provision  to  conform  to  the  text  of  the  original  provider 
reimbursement  review  board  provision  in  Public  Law  9^603. 

The  managers  on  the  part  of  the  Senate  will  move  to  agree  to  the 
amendments  of  the  House  to  Senate  amendment  numbered  1. 

Amendment  No.  2:  The  Senate  amendment  added  a  new  section 
4  to  the  bill  under  which  an  individual  in  a  non-profit  retire- 
ment home  or  institution  will  not  have  his  Supplemental  Security 
Income  (SSI)  benefits  reduced  because  his  support  and  maintenance 
in  that  home  or  institution  is  partially  subsidized  by  the  home  itself 
or  by  some  other  non-profit  organization.  Under  the  SSI  program  for 
the  aged,  blind,  and  disabled,  all  forms  of  income — including  room 
and  board  furnished  for  less  than  cost — are  used  to  reduce  the  amount 
of  benefits  payable.  Thus,  if  a  non-profit  home  for  the  aged  subsidizes 
an  aged  resident  by  charging  less  than  full  cost,  the  amount  of  the 


(3) 
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subsidy  is  considered  income  and  serves  to  reduce  the  individual's 
SSI  payment.  This  then  requires  a  larger  subsidy  which  in  turn  causes 
a  larger  reduction  in  SSI  and  so  on  until  the  SSI  payment  is  reduced 
to  zero.  The  Senate  amendment  would  eliminate  such  reductions  if  the 
cost  of  the  subsidized  support  and  maintenance  is  borne  by  the  non- 
profit home  or  institution  or  by  another  non-profit  organization.  This 
would  not  include  those  cases  where  an  individual  has  turned  over  his 
assets  to  the  institution  in  prepayment  for  all  or  a  portion  of  lifetime 
care. 

This  amendment  is  reported  in  technical  disagreement. 
The  managers  on  the  part  of  the  House  will  offer  the  following 
motion : 

That  the  House  recede  from  its  disagreement  to  Senate  amendment 
numbered  2,  and  agree  to  the  same  with  an  amendment  as  follows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate  amend- 
ment, insert  the  following : 

Sfc.  Jf..  Elective  Januat^  section  1612(a)  {2)  {A)  of  the 

Social  Security  Act  is  amended — 

"(/)  hy  inserting  '■{iy  immediately  after  '■except  thaf ;  and 
"  {2)  hy  inserting  immediately  before  the  semicolon  at  the  end 
of  the  subparagraph  the  folloioing :  ''and  (ii)  in  the  case  of  any 
individual  or  his  eligible  spouse  who  resides  in  a  nonprofit  retire- 
ment home  or  similar  nonprofit  institiution^  support  and  main- 
tenance shall  not  he  included  to  the  extent  that  it  is  furnished  to 
such  individual  or  such  spouse  withoxit  such  institution  receiv- 
ing payment  therefor  {unless  such  institution  has  expressly  un- 
dertaken an  obligation  to  furnish  full  support  and  maintenance 
to  such  individual  or  spouse  vnthout  any  current  or  future  pay- 
ment therefor)  or  payment  therefor  is  made  by  another  nonprofit 
organizations 

The  House  substitute  for  the  Senate  amendment  specifies  that  the 
amendment  will  be  effective  January  1, 1974,  and  adds  words  to  assure 
tliat  institutions  which  have  traditionally  provided  lifetime  care  with- 
out cost  to  retired  members  of  a  fraternal  order  or  union  would  not  be 
relieved  from  this  responsibility  and  that  the  SSI  beneficiaries  in  them 
would  not  automatically  become  eligible  for  full  SSI  benefits. 

The  managers  on  the  part  of  the  Senate  will  move  to  agree  to  the 
amendment  of  the  House  to  Senate  amendment  numbered  2. 

Amendment  to  title : 

The  managers  on  the  part  of  the  House  will  offer  a  motion  that 
the  House  recede  from  its  disagreement  to  the  amendment  of  the 
Senate  to  the  title  of  the  bill,  and  agree  to  the  same. 

W.  D.  Mills, 
Al  Ullman, 
James  A.  Burke, 
h.  t.  schneebeli, 
Harold  R.  Collier, 
Managers  on  the  Part  of  the  House. 
Russell  Long, 
Herman  E.  Talmadge, 
Wallace  F.  Bennett, 
M anagers  on  the  Bart  of  the  Senate. 

o 
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CONFERENCE  REPORT  ON  H.R.  13631. 
TEMPORARY  SUSPENSION  OP 
DUTY  ON  CERTAIN  HORSES 

Mr.  ULLMAN.  Mr.  Speaker,  I  call  up 
the  conference  report  on  the  bill  (H.R. 
13631)  to  suspend  for  a  temporary  period 
the  import  duty  on  certain  horses,  and 
ask  unanimous  consent  that  the  state- 
ment of  the  managers  be  read  in  lieu 
of  the  report. 

The  Clerk  read  the  title  of  the  bill. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Ore- 
gon? 

There  was  no  objection. 

The  Clerk  read  the  statement. 

(For  conference  report  and  statement, 
see  proceedings  of  the  House  of  Octo- 
ber 1,  1974.) 

Mr.  ULLMAN  (during  the  reading). 
Mr.  Speaker,  I  ask  \manimous  consent 
that  further  reading  of  the  statement 
of  the  managers  be  dispensed  with. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from 
Oregon? 

There  was  no  objection. 

Mr.  ULLMAN.  Mr.  Speaker,  the  Senate 
did  not  amend  the  provisions  of  the 
House-passed  bill  which  amend  the  tariff 
schedules  of  the  United  States  to  tem- 
porarily suspend  imtil  the  close  of 
June  30.  1976,  the  duty  on  Imports  of 
certain  horses.  The  Senate  did.  however, 
add  nongermane  amendments  to  the  bill 
which  the  conference  committee  consid- 


ered and  reported  in  technical  disagree- 
ment. 

Let  me  review  for  Members  of  the 
House  the  motions  I  will  offer  regarding 
these  nongermane  amendments  and 
which  have  been  available  to  the  Mem- 
bers as  a  part  of  the  conference  report. 

The  first  of  the  Senate  amendments 
added  to  H.R.  13631  would  broad- 
en the  opportunity  for  providers  of  serv- 
ices to  obtain  judicial  review  of  decisions 
regarding  reimbursement  under  the 
medicare  program. 

Public  Law  92-603  established  a  Pro- 
vider Reimbursement  Review  Board  to 
review  and  decide  upon  substantial  issues 
raised  by  providers  of  services  regarding 
their  reimbursement  under  medicare. 
The  Secretary  of  Health,  Education,  and 
Welfare  could  modify  or  reverse  the 
Board's  decision  in  a  manner  adverse  to 
the  provider,  and  such  a  decision  of  the 
Secretary  could  be  appealed  to  the  Fed- 
eral courts. 

Under  the  amendment  I  have  offered, 
judicial  review  of  the  Board's  unmodi- 
fied findings  would  be  permitted  as  well. 
In  addition.  Interest  would  be  paid  to 
the  party  who  won — ^the  Government  or 
the  provider.  The  amendment  I  propose 
makes  a  technical  modification  in  the 
effective  date  provisions  of  the  Senate 
language  to  conform  to  the  text  of  the 
original  Provider  Reimbursement  Review 
Board  provision  in  Public  Law  92-603. 

Mr.  Speaker,  the  Senate  added  an- 
other amendment  to  this  bill  which  was 
designed  to  protect  the  level  of  supple- 
mental security  income  payments  to 
beneficiaries  of  SSI  living  in  nonprofit 
retirement  homes  or  similar  institutions. 

The  institutions  involved  are  private 
in  character  and  ordinarily  operated  by 
church  groups,  fraternal  orders,  unions, 
and  philanthropic  agencies.  They  pro- 
vide residential  care  to  persons  who  be- 
cause of  age,  disability,  or  blindness  are 
limited  Insofar  as  living  in  their  indi- 
vidual establishments  is  concerned  but 
they  do  not  need  medical  care  and  do 
not  require  the  services  of  a  skilled  nurs- 
ing home  or  an  intermediate  care 
facility. 

The  problem  arises  when  benefits  are 
reduced  because  the  care  provided  is  de- 
termined by  the  Social  Security  Admin- 
istration to  be  of  greater  value  than  the 
amount  of  the  individual's  income.  In 
such  instances,  the  excess  value  Is  con- 
sidered imearned  Income  and  corre- 
spondingly reduces  the  SSI  benefit.  This 
process  is  repeated  month  after  month 
and  depending  on  the  amount  involved, 
soon  reduces  the  benefit  to  zero.  This  is 
an  unintended  result  of  the  legislation 
and  certainly  needs  prompt  correction. 

The  number  of  persons  affected  is  not 
large.  It  is  estimated  to  be  4.500  to  5.000. 
But  for  the  persons  and  institutions 
involved,  the  situation  is  an  extremely 
serious  one.  The  amendment  which  I 
propose  clarifies  the  original  Senate  lan- 
guage to  assure  that  it  will  not  render 
persons  for  whom  an  institution  has  as- 
sumed an  obligation  to  provide  full  sup- 
port and  maintenance  without  cost — the 
so-called  lifetime  care  arrangements — 
eligible  for  full  SSI  benefits.  I  think  the 
language  makes  clear  our  intent  that  the 
obligation  referred  to  is  not  the  general 
one  of  a  charitable  organization  or  instl- 


October  11,  197^ 

tution  but  rather  a  specific  commitment 
to^  a  particular  individual.  With  this 
clarification,  I  believe  that  the  amend- 
ment deserves  the  immediate  favorable 
consideration  of  the  House  and  I  urge 
its  adoption. 

(Mr.  SCHNEEBELI  asked  and  was 
given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  SCHNEEBELI.  Mr.  Speaker,  the 
chairman  of  the  Committee  on  Ways 
and  Means  has  explained  in  detail  the 
decision  of  the  conferees  on  H.R.  13631 
as  amended.  I  agree  with  his  statement, 

H.R.  13631  would  suspend  imtil  July 
of  1976  the  duty  on  horses  other  than  for 
immediate  slaughter.  The  basic  bill  was 
unchanged  by  the  other  body  which  did, 
however,  add  two  unrelated  amend- 
ments. 

One  of  these  amendments  concerns 
judicial  review  of  decisions  affecting  re- 
imbursement under  .medicare^  Under 
present  law,  a  Provider  Reimbursement 
Review  Board  examines  and  makes  de- 
cisions on  substantial  reimbursement  Is- 
sues raised  by  providers  of  medicare 
services.  Providers  may  appeal  to  Fed- 
eral courts  any  modification  or  reversal 
of  Board  decisions.  Under  the  amend- 
ment adopted  in  conference,  judicial 
review  of  the  Board's  immodlfied  find- 
ings also  would  be  allowed.  And  interest 
would  be  payable  to  the  winning  party 
in  such  cases. 

Another  amendment  would  prevent 
the  reduction  of  supplemental  security 
income — SSI — benefits  In  certain  cases 
where  institutions  provide  support  and 
maintenance. 

Under  the  SSI  program,  support  and 
maintenance  of  institutionalized  bene- 
ficiaries are  deemed  payments  in  kind, 
or  unearned  income,  and  Federal  pay- 
ments are  reduced  accordingly.  This  has 
become  a  critical  problem  both  for  the 
beneficiaries  and  the  institutions  in- 
volved. 

Under  the  amendment  agreed  to  in 
conference,  SSI  benefits  no  longer  would 
be  reduced  if  the  cost  of  subsidized  sup- 
port and  maintenance  were  borne  by  the 
nonprofit  institution  in  which  the  bene- 
ficiary were  housed  or  by  another  non- 
profit organization.  Cases  in  which  in- 
dividuals had  turned  over  assets  to  the 
institution  as  prepayment  for  care  would 
not  be  included  in  the  change. 

Mr.  Speaker,  I  support  the  conference 
decision  in  this  matter  and  recommend 
approval  by  the  House. 

Mr.  UliLMAN.  Mr.  Speaker,  I  yield  to 
my  friend,  the  gentleman  from  Iowa 
(Mr.  Gross). 

(Mr.  GROSS  asked  and  was  given 
permission  to  revise  and  extend  his 
remarks.) 

Mr.  GROSS.  I  thank  the  gentleman 
for  yielding.  Is  this  not  a  rather  extraor- 
dinary series  of  bills  with  nongermane 
amendments  attached  to  them?  Or  has 
this  been  going  on  for  a  period  of  time 
and  I  overlooked  it? 

Mr.  ULLMAN.  I  think  the  gentleman 
knows  that  in  handling  legislation  with 
the  other  body  and  working  out  methods 
for  getting  the  necessary  legislation 
passed  there  are  many  procedures  that 
are  used.  I  would  agree  with  the  gentle- 
man that  this  is  not  the  best  procediu^  in 
the  world,  but  there  are  times  when  it 
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has  to  be  used,  and  we  have  very  care- 
fully screened  these  provisions.  They  are 
primarily  pieces  of  legislation  that  the 
House  would  have  added,  in  all  probabil- 
ity, to  the  tax  reform  bill;  but  because  of 
urgency  of  the  matters  we  have  agreed 
to  take  them  up. 

Mr.  GROSS.  A  growing  practice, 
would  the  gentleman  say  ? 

Mr.  ULLMAN.  I  would  say  to  the  gen- 
tleman that  as  far  as  I  am  concerned  it 
is  a  practice  that  I  am  trying  to  reduce 
as  much  as  possible.  I  hope  in  the  future 
we  will  be  able  to  hold  these  procedures 
down  to  the  bare  minimum. 

Mr.  GROSS.  I  appreciate  what  the 
gentleman  has  said. 

I  tried  to  look  at  the  nongermane 
amendments  in  these  bills.  I  have  had 
little  time  to  do  so,  but  I  have  not  found 
anything  seriously  wrong;  in  my  judg- 
ment, I  have  not  found  anything  seri- 
ously wrong  with  the  amendments  that 
are  attached  to  these  bills. 

I  do  think  that  it  is  a  practice  that 
ought  to  be  held  to  the  very  minimum 
in  the  House  because  I  would  hope  that 
Members  of  the  House  would  be  watch- 
ful in  this  respect  since  each  of  these 
bills,  with  one  or  two  exceptions,  has 
carried  one  or  a  multiplicity  of  non- 
germane  amendments. 

Mr.  XJLLMAN.  I  would  say  to  the  gen- 
tleman that  I  am  not  in  disagreement 
with  his  observations. 

Mr.  SCHNEEBELI.  Mr.  Speaker,  will 
the  gentleman  yield? 

Mr.  ULLMAN.  I  yield  to  the  gentleman 
from  Pennsylvania. 

Mr.  SCHNEEBELI.  I  thank  the  gentle- 
man for  yielding. 

I  would  like  to  say  that  I  agree  with 
the  gentleman  from  Iowa  that  we  should 
tend  to  minimize  these  things,  but  I 
would  like  to  assiu-e  him  also  that  the 
necessary  departments  concerned  were 
in  on  the  conference.  Most  of  them  have 
a  minimal  dollar  impact,  and  although  I 
disagree  generally  with  the  manner  in 
which  they  were  brought  before  us, 
nevertheless,  they  are  not  harmful  in 
their  effect. 

Mr.  COLLIER.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  XJLLMAN.  I  yield  to  the  gentle- 
man from  Illinois. 

Mr.  COLLIER.  I  thank  the  gentleman 
for  yielding. 

I  simply  want  to  make  this  observa- 
tion, if  I  may:  On  many  occasions  this 
year,  as  both  the  chairman  and  I  an^ 
the  ranking  member  will  testify,  we  have 
strongly  resisted  one  effort  after  another 
on  other  bills  to  add  nongermane  amend- 
ments, and  I  am  pleased  to  say  that  in 
many  instances  we  have  been  successful. 

On  the  other  hand,  until  the  other 
body  adopts  some  change  in  their  rules 
in  the  area  of  germaneness,  we  are  going 
to  be  plagued  with  this  problem  long 
after  I  am  gone. 

Mr.  ULLMAN.  I  appreciate  the  gentle- 
man's observation. 

Mr.  Speaker,  I  move  the  previous  ques- 
tion on  the  conference  report. 

The  previous  question  was  ordered. 

The  conference  report  was  agreed  to. 

A  motion  to  reconsider  was  laid  on  the 
table. 


AMENDMENTS   IN  DISAGREEMENT 

The  SPEAKER.  The  Clerk  will  report 
the  first  amendment  in  disagreement. 

The  Clerk  read  as  follows: 

Senate  amendment  No.  1.  Page  2,  after 
line  4,  Insert: 

Sec.  3.  (a)  Section  1878(f)  of  the  Social 
Security  Act  is  amended  to  read  as  follows: 

"(f)(1)  A  decision  of  the  Board  shall  be 
final  unless  the  Secretary,  on  his  own  motion, 
and  within  GO  days  after  the  provider  of  serv- 
ices is  notified  of  the  Board's  decision,  re- 
verses, affirms,  or  modifies  the  Board's  deci- 
sion. Providers  shall  have  the  right  to  obtain 
Judicial  review  of  any  final  decision  of  the 
Board,  or  of  any  reversal,  affirmance,  or  modi- 
fication by  the  Secretary,  by  a  civil  action 
commenced  within  60  days  of  the  date  on 
which  notice  of  any  final  decision  by  the 
Board  or  of  any  reversal,  aflfirmance,  or  modi- 
fication by  the  Secretary  is  received.  Such 
action  shall  be  brought  in  the  district  court 
of  the  United  States  for  the  Judicial  district 
In  which  the  provider  is  located  or  in  the 
District  Court  for  the  District  of  Columbia 
and  shall  be  tried  pursuant  to  the  applicable 
provisions  under  chapter  7  of  title  5,  United 
States  Code,  notwithstanding  any  other 
provisions  In  section  205. 

"(2)  Where  a  provider  seeks  Judicial  review 
pursuant  to  paragraph  (1),  the  amount  in 
controversy  shall  be  subject  to  annual  inter- 
est beginning  on  the  first  day  of  the  first 
month  beginning  after  the  180-day  period  as 
determined  pursuant  to  subsection  (a)  (3) 
and  equal  to  the  rate  of  return  of  equity 
capital  established  by  regulation  pursuant  to 
section  1861(v)  (1)  (B)  and  in  effect  at  the 
time  the  civil  action  authorized  under  para- 
graph (1)  is  commenced,  to  be  awarded  by 
the  reviewing  court  in  favor  of  the  prevailing 
party. 

"(3)  No  Interest  awarded  pursuant  to  para- 
graph (2)  shall  be  deemed  Income  or  cost 
for  the  purposes  of  determining  reimburse- 
ment due  providers  under  this  Act." 

(b)  Notwithstanding  any  other  provision 
of  law,  section  1878  of  the  Social  Security  Act 
shall  not  be  construed  as  affecting  any  right 
to  Judicial  review  which  may  otherwise  be 
available  under  law  to  providers  of  services 
with  respect  to  cost  reports  for  accounting 
periods  ending  prior  to  June  30,  1973. 

MOTION  offered  BY  MR.  ULLMAN 

Mr.  ULLMAN.  Mr.  Speaker,  I  offer  a 
motion. 

The  Clerk  read  as  follows: 

Mr.  Ullman  moves  that  the  House  recede 
from  its  disagreement  to  Senate  amendment 
No.  1,  and  agree  to  the  same,  with  amend- 
ments, which  are  printed  on  page  3  of  the 
statement  of  the  managers  of  the  bill:  On 
page  2,  line  12,  of  the  Senate  engrossed 
amendments,  strike  out  "of"  and  Insert 
"on". 

On  page  2  of  the  Senate  engrossed  amend- 
ments, strike  out  lines  20  through  25,  and 
Insert  the  following: 

"(b)  The  amendment  made  by  subsection 
(a)  shall  be  applicable  to  cost  reports  of 
providers  of  services  for  accounting  periods 
ending  on  or  after  June  30,  1973." 

The  motion  was  agreed  to. 

The  SPEAKER.  The  Clerk  will  report 
the  next  amendment  in  disagreement. 

The  Clerk  read  as  follows: 

Senate  amendment  No.  2.  Page  2,  after  line 
4,  insert: 

Sec.  4.  Section  1612(a)  (2)  (A)  of  the  Social 
Security  Act  is  amended — 

(1)  by  inserting  "(1)"  immediately  after 
"except  that";  and 

(2)  by  inserting  immediately  before  the 
semicolon  at  the  end  of  such  paragraph  the 
following:  "and  (11)  In  the  case  of  any  indi- 
vidual or  his  eligible  spouse  who  resides  In 
a  nonprofit  retirement  home  or  similar  non- 


profit institution,  support  and  maintenance 
which  Is  furnished  to  such  individual  or 
such  spouse  without  payment  therefor  or 
for  which  payment  Is  made  by  a  nonprofit 
organization  shall  not  be  Included". 

Mr.  ULLMAN  (during  the  reading). 
Mr.  Speaker,  I  ask  unanimous  consent 
that  the  Senate  amendment  in  disagree- 
ment be  considered  as  read  and  printed 
in  the  Record. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from 
Oregon? 

There  was  no  objection. 

MOTION  offered  BY  MR.  ULLMAN 

Mr.  ULLMAN.  Mr.  Speaker,  I  offer  a 
motion. 

The  Clerk  read  as  follows: 

Mr.  Ullman  moves  that  the  House  recede 
from  its  disagreeemnt  to  Senate  amendment 
No.  2,  and  agree  to  the  same,  with  an  amend- 
ment, which  Is  printed  on  page  4  of  the 
statement  of  the  managers  of  the  bill:  In 
lieu  of  the  matter  proposed  to  be  Inserted  by 
the  Senate  amendment.  Insert  the  following: 

Sec.  4.  Effective  January  1,  1974,  section 
1612(a)(2)(A)  of  the  Social  Security  Act  is 
amended — 

"(1)  by  inserting  '(i)'  immediately  after 
'except  that";  and 

"(2)  by  Inserting  Immediately  before  the 
semicolon  at  the  end  of  the  subparagraph  the 
following:  'and  (11)  In  the  case  of  any  in- 
dividual or  his  eligible  sp>ouse  who  resides 
in  a  nonprofit  retirement  home  or  similar 
nonprofit  institution,  support  and  mainte- 
nance shall  not  be  Included  to  the  extent 
that  it  is  furnished  to  such  individual  or 
such  spouse  without  such  institution  receiv- 
ing payment  therefor  (unless  such  institu- 
tion has  expressly  undertaken  an  obligation 
to  furnish  full  support  and  maintenance  to 
such  Individual  or  a  spouse  without  any  cur- 
rent or  future  payment  therefor)  or  payment 
therefor  is  mad©  by  another  nonprofit  or- 
ganization'." 

The  motion  was  agreed  to. 

The  SPEAKER.  The  Clerk  will  report 
the  next  amendment  in  disagreement. 

The  Clerk  read  as  follows : 

Amend  the  title  so  as  to  read:  "An  Act 
to  suspend  for  a  temporary  period  the  Im- 
port duty  on  certain  horses,  and  for  other 
purposes." 

MOTION  offered  BY  MR.  ULLMAN 

Mr.  ULLMAN.  Mr.  Speaker,  I  offer  a 
motion. 

The  Clerk  read  as  follows : 

Mr.  Ullman  moves  that  the  House  recede 
from  its  disagreement  to  the  amendment  of 
the  Senate  to  the  title  of  the  bill,  and  agree 
to  the  same. 

The  motion  was  agreed  to. 
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SUSPENSION  OF  DUTY  ON  CERTAIN 
HORSES— CONFERENCE  REPORT 

Mr.  ROBERT  C.  BYRD.  Mr.  Presi- 
dent, on  behalf  of  the  Senator  from 
Louisiana  (Mr.  Long)  I  submit  a  report 
of  the  committee  of  conference  on 
H.R.  13631,  and  ask  for  its  immediate 
consideration. 

The  ACTING  PRESIDENT  pro  tem- 
pore (Mr.  Proxmire).  The  report  will 
be  stated  by  title. 

The  legislative  clerk  read  as  follows: 

The  committee  of  conference  on  the  dis- 
agreeing votes  of  the  two  Houses  on  the 
amendments  of  the  Senate  to  the  bill  (H.R. 
13631)  to  suspend  for  a  temporary  period 
the  Import  duty  on  certain  horses,  having 
met,  after  full  and  free  conference,  have 
agreed  to  recommend  and  do  recommend 
to  their  respective  Houses  this  report,  signed 
by  a  majority  of  the  conferees. 

The  ACTING  PRESIDENT  pro  tem- 
pore. Is  there  objection  to  the  considera- 
tion of  the  conference  report? 

There  being  no  objection,  the  Senate 
proceeded  to  consider  the  report. 

(The  conference  report  is  printed  in 
the  House  proceedings  of  the  Congres- 
sional Record  of  October  1,  1974,  at  p. 
H9764.) 

Mr.  ROBERT  C.  BYRD.  Mr.  Presi- 
dent, I  ask  unanimous  consent  that  Mr. 
Long's  statement  in  explanation  of  the 
conference  report  be  inserted  in  the 
Record. 

The  ACTING  PRESIDENT  pro  tem- 
pore. Without  objection,  it  is  so  ordered. 
Statement  by  Senator  Long 

Mr.  President,  the  Senate  added  two 
amendments  to  H.R.  13631, 


The  first  Senate  amendment  Is  designed 
to  assure  that  the  new  Supplemental  Secur- 
ity Income  (SSI)  program  for  the  aged, 
blind  and  disabled  will  not  operate  in  such 
a  v/ay  as  to  Increase  the  burden  or  non-profit 
retirement  homes  which  have  voluntarily 
undertalcen  to  absorb  a  part  of  the  costs  of 
caring  for  elderly  and  disabled  persons. 

Under  the  SSI  program,  all  forms  of  in- 
come— including  room  and  boaid  furnished 
for  less  than  cost — are  used  to  reduce  the 
amount  of  benefits  payable.  Thus  if  a  non- 
profit home  for  the  aged  subsidizes  an  aged 
resident  by  charging  less  than  full  cost,  the 
amount  of  the  subsidy  is  considered  Income 
and  serves  to  reduce  the  individual's  SSI 
payment.  This  then  requires  a  larger  subsidy 
which  in  turn  causes  a  larger  reduction  In 
SSI  and  so  on  until  the  SSI  payment  is  re- 
duced to  zero.  The  Senate  amendment  elim- 
inates such  reductions  if  the  cost  of  the  sub- 
sidized support  and  maintenance  is  borne 
by  the  non-profit  home  or  institution  or  by 
another  non-profit  organization. 

The  House  has  agreed  to  accept  the  Senate 
amendment  with  the  addition,  however,  of 
one  clarifying  modification.  The  change  made 
by  the  House  would  specify  that  subsidized 
support  and  maintenance  will  continue  to 
be  considered  as  income  to  the  individual  in 
those  cases  where  the  institution  has  a  true 
obligation  to  provide  full  support  and  main- 
tenance without  charge. 

Support  and  maintenance  would  not  be 
excludable  In  this  case :  where  an  institution 
has  entered  into  a  written  contract  with  an 
individual  under  which  he  makes  a  single 
lump-sum  nonrefundable  payment  and  the 
institution  guarantees  him  lifelong  care  at 
no  further  charge — even  If  he  Is  financially 
able  to  make  further  payment.  Similarly,  a 
fraternal  organization  or  labor  union  which 
makes  free  care  in  its  retirement  home  a 
benefit  of  membership  would  be  considered 
to  be  providing  such  care  by  reason  of 
obligation. 

It  should  be  made  clear  that  the  House 
amendment  applies  only  to  cases  in  which 
an  Institution  has  an  express  and  uncondi- 
tional obligation  to  provide  full  support  and 
maintenance  without  any  requli-ement  of 
payment  by  the  Individual.  A  conditional  ob- 
ligation under  which  the  Institution  will  bear 
the  cost  of  support  and  maintenance  to  the 
extent  that  the  Individual  Is  unable  to  do 
so,  for  example,  would  not  be  covered  by 
the  modified  amendment.  In  such  cases  the 
value  of  the  support  and  maintenance  pro- 
vided by  the  institution  to  the  extent  It  ex- 
ceeded the  amount  of  payment,  if  any,  ac- 
tually received  from  the  Individual  would  not 
be  considered  as  Income  for  the  purpose  of 
reducing  the  SSI  payment.  Similarly,  a  gen- 
eralized commitment  undertaken  by  an  In- 
stitution of  maintaining  any  resident  who 
becomes  unable  to  pay  the  regular  charges 
would  not  be  considered  an  obligation  for 
full  support  and  care  without  payment.  This 
would  be  true  even  if  the  Institution  has 
formally  acknowledged  such  a  commitment, 
as  for  example.  In  its  by-laws  or  in  an  appli- 
cation for  tax-exempt  status  for  the  purpose 
of  complying  with  the  requirements  of  rev- 
enue rulings  with  respect  to  meeting  the 
need  of  aged  persons  for  protection  against 
financial  risks  associated  with  later  life. 

The  second  Senate  amendment  Is  designed 
to  broaden  the  opportunity  for  hospitals  and 
skilled  nursing  facilities  who  are  Medicare 
providers  to  judicial  review  of  decisions  re- 
garding their  reimbursement  under  the  pro- 
gram. Under  the  amendment,  providers  can 
appeal  to  the  Federal  courts  any  decision  of 
the  Provider  Reimbursement  Review  Board 
as  well  as  any  affirmation,  modification  or 
reversal  of  a  Board  decision  by  the  Secretary 
of  Health,  Education,  and  Welfare.  In  addi- 
tion, any  amount  In  controversy  would  be 
subject  to  annual  Interest,  payable  to  the 
party  who  won. 

The  House  has  agreed  to  the  amendment 
with  a  minor  change  designed  to  conform 


the  wording  of  the  effective  date  provision  to 
the  text  of  the  original  Provider  Reimburse- 
ment Review  Board  provision  in  Public  Law 
92-603. 

The  ACTING  PRESIDENT  pro  tem- 
pore. The  question  is  on  agreeing  to  the 
conference  report. 

The  conference  report  was  agreed  to. 

The  ACTING  PRESIDENT  pro  tem- 
pore. The  clerk  wiU  state  the  amend- 
ments in  disagreement. 

The  legislative  clerk  read  as  follows: 

Resolved,  That  the  House  recede  from  ita 
disagreement  to  the  amendment  of  the  Sen- 
ate numbered  1,  to  the  aforesaid  bill,  and 
concur  therein  with  amendments  as  follows: 

(1)  Page  2,  hne  12,  of  the  Senate  engrossed 
amendments,  strike  out  [of],  and  Insert: 
on 

(2)  Page  2  of  the  Senate  engrossed  amend-  - 
ments,  strike  out  lines  20  through  25,  and 
Insert: 

(b)  The  amendment  made  by  subsection 
(a)  shall  be  applicable  to  cost  reports  of 
providers  of  services  for  accounting  periods 
ending  on  or  after  June  30,  1973. 

Resolved,  That  the  House  recede  from  its 
disagreement  to  the  amendment  of  the  Sen- 
ate numbered  2,  to  the  aforesaid  bill,  and 
concur  therein  with  an  amendment,  as  fol- 
lows: 

In  lieu  of  the  matter  proposed  to  be  In- 
serted by  the  said  amendment.  Insert: 

Sec.  4.  Effective  January  1,  1974,  section 
1612(a)(2)(A)  of  the  Social  Security  Act 
Is  amended — 

(1)  by  Inserting  "(1)"  Immediately  after 
"exempt  that";  and 

(2)  by  Inserting  immediately  before  th« 
semicolon  at  the  end  of  the  subparagraph 
the  following:  "aJtid  (11)  In  the  case  of  any 
individual  or  his  eligible  spouse  who  resides 
In  a  nonprofit  retirement  home  or  similar 
nonprofit  Institution,  support  and  mainte- 
nance shall  not  be  Included  to  the  extent 
that  It  Is  furnished  to  such  Individual  or 
such  spouse  without  such  Institution  receiv- 
ing payment  therefor  (\uiless  such  institu- 
tion receiving  payment  therefor  (unless  such, 
institution  has  expressly  undertaken  an  ob- 
ligation to  furnish  full  support  and  main- 
tenance to  such  Individual  or  spouse  with- 
out any  current  or  future  payment  therefor) 
or  payment  therefor  is  made  by  another 
nonprofit  organization". 

Mr.  ROBERT  C.  BYRD.  Mr.  President, 
on  behalf  of  Senator  Long,  I  move  that 
the  Senate  concur  en  bloc  with  the  House 
amendments  to  Senate  amendments 
numbered  1  and  2. 

The  ACTING  PRESIDENT  pro  tem- 
pore. The  question  is  on  agreeing  to  the 
motion  of  the  Senator  from  West  Vir- 
ginia. 

The  motion  was  agreed  to. 


I 
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Public  Law  93-484 
93rd  Congress,  H.  R.  13631 
October  26,  1974 


3n  2ict 

To  suspend  for  a  temporary  period  the  import  duty  on  certain  liorses,  and 

for  otiier  purposes. 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled^  That  subpart  B  of 
part  1  of  the  appendix  to  the  Tariff  Schedules  of  the  United  States 
(19  U.S.C.  1202)  is  amended  by  inserting  immediately  before  item 
903.90  the  following  new  items : 


Horses,  dirty 
suspension} 
Social  Seourl-fcy 
Aotf  amendments. 


903.50 
903.51 


Horses,  other  than  for  immediate  slaughter 
(provided  for  In  part  1,  schedule  1): 
Valued  not  over  $150  per  head  (Item 
100.73)  


Valued  over  $150  per  head  (item  100.74) . 


Free 

No  change 

On  or  before 

6/30/76 

Free 

No  change 

On  or  before 

6/30/76 

Sec.  2.  The  amendment  made  by  the  first  section  of  this  Act  shall 
apply  with  respect  to  articles  entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of  the  enactment  of  this  Act. 

Sec.  3.  (a)  Section  1878(f)  of  the  Social  Security  Act  is  amended 
to  read  as  follows : 

"(f)  (1)  A  decision  of  the  Board  shall  be  final  unless  the  Seci-etary, 
on  his  own  motion,  and  within  60  days  after  the  provider  of  services  is 
notified  of  the  Board's  decision,  reverses,  affirms,  or  modifies  the 
Board's  decision.  Providers  shall  have  the  right  to  obtain  judicial 
review  of  any  final  decision  of  the  Board,  or  of  any  reversal,  affirm- 
ance, or  modification  by  the  Secretary,  by  a  civil  action  commenced 
within  60  days  of  the  date  on  which  notice  of  any  final  decision  by 
the  Board  or  of  any  reversal,  affirmance,  or  modification  by  the  Secre- 
tary is  received.  Such  action  sliall  be  brought  in  the  district  court  of 
the  United  States  for  the  judicial  district  in  which  the  provider  is 
located  or  in  the  District  Court  for  the  District  of  Columbia  and 
shall  be  tried  pursuant  to  the  applicable  provisions  under  chapter  7 
of  title  5,  United  States  Code,  notwithstanding  any  other  provisions 
in  section  205. 

"  (2)  Where  a  provider  seeks  judicial  review  pursuant  to  paragraph 
(1),  the  amount  in  controversy  shall  be  subject  to  annual  interest 
beginning  on  the  first  day  of  the  first  month  beginning  after  the  180- 
day  period  as  determined  pursuant  to  subsection  (a)  (3)  and  equal  to 
the  rate  of  return  on  equity  capital  established  by  regulation  pursuant 
to  section  1861  (v)  (1)  (B)  and  in  effect  at  the  time  the  civil  action 
authorized  under  paragraph  (1)  is  commenced,  to  be  awarded  by  the 
reviewing  court  in  favor  of  the  prevailing  party. 

"(3)  No  interest  awarded  pursuant  to  paragraph  (2)  shall  be 
deemed  income  or  cost  for  the  purposes  of  determining  reimbursement 
due  providers  under  this  Act." 

(b)  The  amendment  made  by  subsection  (a)  shall  be  applicable  to 
cost  reports  of  providers  of  services  for  accounting  periods  ending  on 

or  after  June  30, 1973.  . 

Sec.  4.  Effective  January  1,  1974,  section  1612(a)(2)(A)  of  the 
Social  Security  Act  is  amenc  led— 

{1^  by  inserting  "(i)"  immediately  after  "except  that";  and 
(2)  by  inserting  immediately  before  the  semicolon  at  the  end 
of  the  subparagraph  the  following:  "and  (ii)  in  the  case  of  any 
individual  or  his  eligible  spouse  wno  resides  in  a  nonprofit  retire- 
ment home  or  similar  nonprofit  institution,  support  and  main- 
tenance shall  not  be  included  to  the  extent  that  it  is  furnished  to 
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such  individual  or  such  spouse  without  such  institution  receiv- 
ing payment  therefor  (unless  such  institution  has  expressly  under- 
taken an  obligation  to  furnish  full  support  and  maintenance 
to  such  individual  or  spouse  without  any  current  or  future  pay- 
ment therefor)  or  payment  therefor  is  made  by  another  nonprofit 
organization". 

Approved  October  26,  1974. 
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EXTENDING  THE  TEMPORARY  SUSPENSION  OF  DUTY 
ON  CERTAIN  BICYCLE  PARTS  AND  ACCESSORIES 


July  8,  1974. — Ordered  to  be  printed 


Mr.  Long  of  Louisiana,  from  the  Committee  on  Finance, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  6642] 

The  Committee  on  Finance,  to  which  was  referred  the  bill  (H.R. 
6642)  to  suspend  the  duties  of  certain  bicycle  parts  and  accessories 
until  the  close  of  December  31,  1976,  having  considered  the  same, 
reports  favorably  thereon  with  an  amendment  and  recommends  that 
the  bill  as  amended  do  pass. 


88-010—74  ^1 


I.  SUMMARY 


House  hill. — The  House-passed  bill  would  continue  from  January  1, 
1974,  through  December  31,  1976,  the  suspension  of  duties  on  cer- 
tain bicycle  parts  and  accessories.  The  committee  bill  does  not  sub- 
stantively modify  the  House  bill,  but  includes  a  number  of  additional 
provisions. 

Committee  amendment. — The  first  provision  added  by  the  committee 
deals  with  the  application  of  the  moving  expense  provisions  to  mem- 
bers of  the  armed  services.  The  Tax  Eeform  Act  of  1969  made  certain 
revisions  with  respect  to  the  deduction  for  moving  expenses.  Several  of 
the  changes  made  in  the  1969  Act  present  significant  problems  with 
respect  to  their  application  to  members  of  the  armed  services.  In 
addition,  changes  dealing  with  reporting  and  withholding  would 
improve  administrative  burdens  on  the  Department  of  Defense.  Since 
the  enactment  of  the  1969  changes,  the  Internal  Revenue  Service  has, 
by  administrative  determination,  provided  a  moratorium  with  respect 
to  the  application  of  the  new  moving  expense  rules  to  members  of  the 
armed  services  and  to  the  Department  of  Defense.  The  most  recent 
extension  of  this  moratorium  expired  at  the  end  of  1973.  The  com- 
mittee has  by  legislation  extended  this  moratorium  one  more  year 
until  January  1,  1975,  pending  the  development  of  a  legislative 
solution. 

The  second  committee  provision  repeals  the  tax  and  other  regu- 
latory provisions  on  filled  cheese  in  the  Internal  Revenue  Code. 
These  provisions,  which  were  originally  enacted  to  regulate  the  whole- 
someness  and  purity  of  cheese  products,  presently  serve  no  internal 
revenue  purposes.  Regulations  as  to  the  wholesomeness  and  purity  of 
filled  cheese  products  are  now  enforced  by  the  Food  and  Drug  Admin- 
istration outside  of  the  provisions  of  the  Internal  Revenue  Code. 

The  third  committee  provision  permits  certain'^  private  founda- 
tions whose  assets  are  largely  invested  in  the  stock  of  a  multi-state 
regulated  company  (described  in  section  101(1)  (4)  of  the  Tax  Reform 
Act  of  1969)  to  exclude  the  value  of  this  stock  in  computing  the  amount 
of  their  required  charitable  distributions  under  the  private  founda- 
tion provisions.  This  amendment  is  designed  to  effectuate  the  intent 
of  Congress  in  the  1969  Act  by  preventing  the  charitable  distribution 
provisions  from  resulting  in  a  forced  divestiture  of  stock  that  Congress 
determined  certain  types  of  foundations  should  be  permitted  to  retain. 

The  fourth  committee  provision  is  designed  to  reduce  the  tax 
reporting  burden  of  the  Nation's  employers  by  making  it  possible  to 
change  social  security  tax  reporting  from  a  quarterly  basis  to  an 
annual  basis. 

The  fifth  committee  provision  increases  the  amount  of  carbon 
dioxide  that  may  be  contained  in  stUl  wines  from  0.277  to  0.392  gram 
per  100  milliliters  of  wine.  This  increase  is  intended  to  improve  the 
shelf  life  of  wines  with  low  alcoholic  content.  This  is  because  as  the 
alcoholic  content  of  a  wine  decreases,  the  wine  tends  to  deteriorate 
more  quickly  since  there  is  less  alcohol  to  act  as  a  preservative.  This 
amendment  does  not  change  the  tax  rates  of  these  wines  nor  is  it 
expected  to  result  in  reduced  sales  in  carbonated  and  sparkling  wines  or 
champagne. 
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E.  Annual  Wage  Reporting  for  Social  Security 

The  Committee  added  a  provision  to  the  House-passed  bill  which 
is  designed  to  reduce  the  tax  reporting  burden  of  the  Nation's  em- 
ployers. Under  the  Committee  provision,  the  Secretaries  of  the 
Treasury  and  of  Health,  Education,  and  Welfare  would  be  provided 
with  the  authority  the}^  need  to  exchange  information  on  a  ba  sis 
which  would  make  it  possible  to  change  social  security  tax  reporting 
from  a  quarterly  basis  to  an  annual  basis.  The  Committee  provision 

'  stock  of  a  company  placed  In  trust  before  May  27, 1969,  with  provision  for  the  remainder  to  ro  to  the  foun- 
dation also  is  treated  as  coming  under  this  provision  if  the  foundation  held  on  May  26, 1969,  without  regard 
to  such  trust,  more  than  20  percent  of  the  stock  of  enterprise. 
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originated  in  the  recommendations  of  several  Governmental  studj 
groups  and  its  adoption  would  conclude  approximately  two  decades 
of  study  and  negotiation  between  the  two  departments  involved. 

Under  existing  Treasury  department  regulations,  employers  are 
required  to  submit  quarterly  reports  of  the  wages  paid  to  their  em- 
ployees which  are  subject  to  social  security  taxes.  These  reports,  on 
Treasury  Form  941- A,  must  list  each  employee  by  name,  social 
security  account  number,  and  total  wages  paid  to  the  employee  with 
respect  to  which  social  security  taxes  are  payable.  The  preparation 
and  filing  of  this  quarterly  report  involves  considerable  effort  and 
expense  on  the  part  of  employers  particularly  in  the  case  of  small 
and  medium-sized  companies  which  do  not  have  the  advantage  of 
computerized  payroll  systems.  An  April  17,  197.3  report  issued  by 
the  Select  Committee  on  Small  Business  stated  that  its  Subcommittee 
on  Government  Regulation  had  found  studies  indicating  that  the 
annual  cost  to  small  employers  of  submitting  this  form  might  total 
as  much  as  $235  million  (Senate  Report  No.  93-125,  p.  49). 

The  Committee  provision  would  make  possible  the  elimination  of 
this  report  by  changing  certain  technical  requirements  of  the  social 
security  program  which  currently  depend  on  data  from  the  Form  941- 
A  and  by  providing  the  Internal  Revenue  Service  and  the  Social 
Security  Administration  authority  which  would  enable  them  to  enter 
into  an  agreement  for  cooperative  processing  of  a  revised  annual  wage 
reporting  form  (i.e.  Form  W-2)  in  a  manner  which  will  most  effec- 
tively and  efficiently  provide  each  agency  with  the  information  it 
requires.  Thus,  in  place  of  the  present  requirement  that  each  employer 
submit  5  reports  per  year  with  respect  to  each  employee  (4  quarterly 
reports  on  Form  941-A  and  1  annual  report  on  Form  W-2),  the  Com- 
mittee provision  makes  possible  a  revision  in  Treasury  Department 
regulations  to  permit  employers  to  file  a  single  consolidated  annual 
wage  report  for  each  employee  which  will  show  both  his  total  earnings 
for  the  year  and  the  quarterly  breakdown  of  his  social  security  earn- 
ings. 

The  present  Form  941-A  provides  for  wage  information  used  by  the 
Social  Security  Administration  as  the  source  of  data  for  computing  the 
automatic  increases  in  the  amount  of  annual  earnings  subject  to  social 
security  taxes  (the  social  security  "wage  base")  and  in  the  amount  of 
annual  earnings  which  a  beneficiary  may  have  without  any  reduction  in 
his  social  security  benefits  (the  "exempt  amount.")  Under  existing  law, 
whenever  an  increase  in  the  cost  of  living  triggers  an  automatic  social 
security  benefit  increase,  the  Secretary  of  Health,  Education,  and 
Welfare  is  required  to  promulgate  regulations  increasing  the  wage  base 
and  the  exempt  amount. 

Under  current  law  these  increases  are  based  on  the  percentage  rise 
in  the  average  amount  of  taxable  wages  up  to  the  first  quarter  of  the 
year  in  which  the  determination  of  the  amount  of  the  increase  is  made, 
and  the  increases  become  effective  as  of  the  start  of  the  following  year. 
If  employee  wages  are  reported  annually  rather  than  quarterly,  how- 
ever, the  necessary  data  to  compute  the  increase  in  wage  base  and 
exempt  amount  would  not  be  available  until  well  after  the  beginning 
of  the  year  in  which  the  increases  are  to  be  effective.  The  Committee 
provision,  therefore,  moves  back  by  one  year  the  base  period  to  be 
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used  for  determining  the  amount  of  increases  in  taxable  wages  so  that 
the  Secretary  of  Health,  Education,  and  Welfare  will  have  suflScient 
time  to  make  his  determinations  on  the  basis  of  an  annual  wage  report. 
(However,  no  chang^  is  made  in  the  benefit  increase  provisions  of 
present  law.)  Thus,  for  example,  the  increase  in  the  wage  base  and 
exempt  amount  which  is  to  be  effective  as  of  January  1,  1975  would  be 
computed  according  to  the  growth  rate  in  average  taxable  wages  from 
the  first  quarter  of  1972  to  the  first  quarter  of  1973  rather  than  ac- 
cording to  the  growth  rate  from  the  first  quarter  of  1973  to  the  first 
quarter  of  1974. 

Current  law  bases  the  automatic  increases  in  the  wage  base  and 
exempt  amount  on  the  rise  in  average  taxable  wages  from  the  first 
quarter  of  one  year  to  the  first  quarter  of  the  next  year  rather  than  on 
the  annual  increase  in  wage  levels  generally  because  the  Social  Security 
Administration  does  not  now  receive  the  information  necessary  to 
make  a  determination  based  on  average  annual  wages  in  all  employ- 
ment. When  the  revised  reporting  regulations  made  possible  by  the 
Committee  provision  are  implemented,  this  information  will  become 
available.  Accordingly,  the  Committee  bill  provides  that,  starting 
in  1978,  determinations  as  to  the  amount  of  future  automatic  increases 
in  the  annual  amount  of  earnings  subject  to  social  security  taxes  and 
in  the  amount  of  annual  eammgs  a  beneficiary  can  have  without 
reduction  in  benefits  will  be  based  on  the  growth  from  year  to  year 
in  average  annual  wages  in  all  employment  rather  than  on  the  growth 
of  the  amount  of  wages  subject  to  social  security  taxes  in  the  first 
quarter  of  each  year.  As  a  practical  matter,  it  is  estimated  that  there 
will  be  negligible  impact  on  the  way  in  which  the  automatic  increase 
provisions  will  operate,  since  the  annual  rate  of  growth  is  approxi- 
mately the  same  for  average  first  quarter  taxable  wages,  average 
annual  wages  in  employment  covered  by  social  security,  and  average 
annual  wages  in  the  national  economy. 

The  Committee  provision  would  not  affect  the  responsibility  of 
employers  for  the  collection  and  payment  of  social  security  taxes  nor 
would  it  alter  in  any  way  the  requirements  as  to  the  dates  on  which 
payments  of  these  taxes  are  due.  The  provision  would  make  no  change 
in  the  amount  of  work  required  in  order  to  qualify  for  social  security 
behefits  and  no  change  would  be  made  in  the  way  benefits  are  com- 
puted. Moreover,  it  would  not  have  any  impact  on  the  financial  status 
of  the  social  security  program. 

In  addition,  the  Committee  notes  that  the  amendment  would  have 
no  effect  on  the  way  in  which  State  and  local  governments  report 
earnings  to  the  Social  Security  Administration.  The  situation  with 
respect  to  State  and  local  government  employment  covered  by  social 
security  is  different  than  the  situation  with  respect  to  private  employ- 
ment, and  the  procedures  for  reporting  wages  are  governed  by  agree- 
ments between  the  States  and  the  Secretary  of  Health,  Education,  and 
Welfare.  A  wide  variety  of  patterns  exists  mth  respect  to  the  types  of 
State  and  local  emplojonent  which  are  or  are  not  covered  under  a 
multiplicity  of  agreements  between  the  States  and  the  Federal  gov- 
ernment and,  in  turn,  between  the  States  and  local  governmental 
entities.  The  existing  reporting  procedures,  therefore,  serve  not  only 
the  requirements  of  the  Social  Security  Administration  but  also  the 
requirements  of  the  State  social  security  agencies  which  are  responsible 
for  coordinating  the  activities  with  respect  to  social  security  of  the 
various  governmental  employers  within  each  State.  Accordingly,  the 
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Committee  expects  that  the  Secretary  of  Health,  Education,  and 
Welfare  will  not  modify  the  regulations  and  procedures  with  respect 
to  the  reporting  of  social  security  wages  in  the  case  of  State  and  local 
employees  except  to  the  extent  that  modifications  may  be  agreed  upon 
between  him  and  the  States  involved. 
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III.  COSTS  OF  CARRYING  OUT  THE  BILL  AND  EFFECT 
ON  THE  REVENUES  OF  THE  BILL 

In  compliance  with  section  252(a)  of  the  Legislative  Reoi^aniza- 
tion  Act  of  1970,  the  following  statement  is  made  relative  to  the  costs 
to  be  incurred  in  carrying  out  this  bill  and  the  effect  of  the  revenues 
of  the  bill.  The  Committee  estimates  that  the  extension  of  the  existing 
suspensions  of  duties  on  bicycle  parts  provided  by  the  bill  will  not 
result  in  any  additional  revenue  loss  or  administrative  costs.  The 
committee  estimates  that  the  provisions  of  the  committee  amendment 
involve  a  negUgible  revenue  effect. 

IV.  VOTE  OF  COMMITTEE  ON  REPORTING  THE  BILL 

In  compUance  with  section  133  of  the  Legislative  Reorganization 
Act,  as  amended,  the  following  statement  is  made  relative  to  the  vote 
of  the  committee  on  reporting  the  bill.  This  bill  was  ordered  favorably 
reported  by  the  coramittee  without  a  roll  call  vote  and  without 
objection. 

V.  CHANGES  IN  EXISTING  LAW 

In  compUance  with  subsection  (4)  of  Rule  XXTX  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  the  bill,  as 
reported,  are  shown  as  follows  (existing  Taw  proposed  to  be  omitted 
in  enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman) : 

***** 


Social  Security  Act 
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TITLE  II— FEDERAL  OLD-AGE,  SURVIVORS,  AND  DIS- 
ABILITY INSURANCE  BENEFITS 

PEDERAIi    OliD-AGE    AND    SURVIVORS    INSURANCE    TRUST    FUND  AND 
FEDERAL  DISABILITY  INSURANCE  TRUST  FUND 

Sec.  201.  (a)  *  *  * 

•  *•*••• 

(g)(1)(A)  [There  are  authorized  to  be  made  available  for  expendi- 
ture, out  of  any  or  all  of  the  Trust  Funds  (which  for  purposes  of  this 
paragraph  shall  include  also  the  Federal  Hospital  Insurance  Trust 
Fund  and  the  Federal  Supplementary  Medical  Insurance  Trust  Fund 
■estabUshed  by  title  XVIII),  such  amounts  as  the  Congress  may  deem 
appropriate  to  pay  the  costs  of  the  part  of  the  admimstration  of  this 
title,  title  XVI  ^  and  title  XVEII  for  which  the  Secretary  of  Health, 
Education,  and  Welfare  is  responsible.  During  each  fiscal  year  or  after 
the  close  of  such  fiscal  year  (or  at  both  times) ,  the  Secretary  of  Health, 
Education,  and  Welfare  shall  analyze  the  costs  of  administration  of 
this  title,  title  XVI  and  title  XVIII  during  the  appropriate  part  or 
all  of  such  fiscal  year  in  order  to  determine  the  portion  of  sucn  costs 
which  should  be  borne  by  each  of  the  Trust  Funds  and  (with  respect 
to  title  XVI)  by  the  general  revenues  of  the  United  States  and  shall 
certify  to  the  Managing  Trustee  the  amount,  if  any,  which  should  be 
transferred  among  such  Trust  Funds  in  order  to  assure  that  (after 
appropriations  made  pursuant  to  section  1601,  and  repayment  to  the 
Trust  Funds  from  amounts  so  appropriated)  each  of  the  Trust  Funds 
and  the  general  revenues  of  the  United  States  bears  its  proper  share 
of  the  costs  incurred  during  such  fiscal  year  for  the  part  oi  the  ad- 
ministration of  this,  title,  title  XVI,  and  title  XVIII  for  which  the 
Secretary  of  Health,  Education,  and  Welfare  is  responsible.  The 
Managing  Trustee  is  authorized  and  directed  to  transfer  any  such 
amount  (determined  under  the  preceding  sentence)  among  such  Trust 
Funds  in  accordance  with  any  certification  so  made. 

[(B)  The  Managing  Trustee  is  directed  to  pay  from  the  Trust  Funds 
into  the  Treasury  the  amounts  estimated  by  him  which  will  be  ex- 
pended, out  of  moneys  appropriated  from  the  general  funds  in  the 
Treasury,  durii^  each  calendar  (Quarter  by  the  Treasury  Department 
for  the  part  of  the  administration  of  this  title  and  title  XVIII  for 
which  the  Treasury  Department  is  responsible  and  for  the  administra- 
tion of  chapters  2  and  21  of  the  Internal  Revenue  Code  of  1954.  Such 
payments  shall  be  covered  into  the  Treastiry  as  repayment  to  the 
account  for  reimbursement  of  expenses  incurred  in  connection  with 
such  administration  of  this  title  and  title  XVIII  and  chapters  2  and 
21  of  the  Internal  Revenue  Code  of  1954. J 

The  Managing  Trustee  oj  the  Trust  Funds  {which  for  purposes  oj  this 
paragraph  shall  include  also  the  Federal  Hospital  Insurance  Trust  Fund 
and  the  Federal  Supplementary  Medical  Insurance  Trust  Fund  estab- 
lished by  title  XVltl)  is  directed  to  pay  from  the  Trust  Funds  into  the 
Treasury — 

(i)  the  amounts  estimated  by  him  and  the  Secretary  of  Health, 
Education,  and  Welfare  which  wiU  be  expended,  out  of  moneys 
appropriated  from  the  general  fund  in  the  Treasury,  during  a  three- 
month  period  by  the  Department  of  Health,  Education,  and  Welfare 
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and  the  Treaswy  Department  jor  the  administration  qf  titles  II, 
XVI  and  XVIII  of  this  Act  and  subchapter  E  oj  chapter  1  and 
subchapter  A  oj  chapter  9  oj  the  Internal  Revenue  Code  oj  1939,  and 
chapters  2  and  21  oj  the  Internal  Revenue  Code  oj  1954-,  less. 

(n)  the  amounts  estimated  (pursuant  to  the  method  prescribed  by 
the  Board  oj  Trustees  under  paragraph  (4)  oj  this  subsection)  by 
the  Secretary  oj  Health,  Education,  and  Welfare  which  will  be  ex- 
pended, out  oj  moneys  made  available  jor  e  xpenditures  jrom  the  Trust 
Funds,  during  such  three-month  period  to  cover  the  cost  oj  carrying 
out  the  junctions  ojthe  Department  oj  Health,  Education,  and  Welfare 
specijied  in  section  232,  which  relate  to  the  adrainistration  oj  provi- 
sions oj  the  Internal  Revenue  Code  oj  1954  other  than  those  rej erred 
to  in  clause  (i). 

Such  payments  shall  be  carried  into  the  Treasury  as  the  net  amount  oj 
repayments  due  the  general  jund  account  jor  reimbursement  oj  expenses 
incurred  in  connection  with  the  administration  oj  titles  II,  Xvl,  and 
XVIII  oj  this  Act  and  subchapter  E  oj  chapter  1  and  subchapter  A  qf 
chapter  9  oj  the  Internal  Revenue  Code  oj  1939,  and  chapters  2  and  21 
oj  the  Internal  Revenue  Code  oj  1964-  A  final  accounting  oj  such  pay- 
ments jor  any  fiscal  year  shall  be  made  at  the  earliest  practicable  date  after 
the  close  thereof.  There  are  hereby  authorized  to  be  made  available  for 
expenditure,  out  of  any  or  all  of  the  Trust  Funds,  such  amounts  as  the 
Congress  may  deem  appropriate  to  pay  the  costs  of  the  part  of  the  adminis- 
tration of  this  title,  title  XVI,  and  title  XVIII  for  which  the  Secretary  oj 
Health,  Education,  and  Welfare  is  responsible  and  of  carrying  out  the 
f  unctions  of  the  Department  of  Health,  Education,  and  Welfare,  specijied 
in  section  232,  which  relate  to  the  administration  oj  provisions  oj  the 
Internal  Revenue  Code  oj  1954  other  than  those  rejerrea  to  in  clause  (i) 
oj  the  first  sentence  oj  this  subparagraph. 

(B)  Ajter  the  close  oj  each  fiscal  year  the  Secretary  oj  Health,  Educa- 
tion, and  Welfare  shall  determine  the  portion  oj  the  costs,  incurred  during 
such  fiscal  year,  oj  administration  oj  this  title,  title  XVI,  and  title  XVIII 
and  oj  carrying  ou  t  the  junctions  oj  the  Department  oj  Health,  Education, 
and  Welfare,  specified  in  section  232,  which  relate  to  the  administration 
oj  provisions  of  the  Internal  Revenue  Code  of  1954  [other  than  those 
referred  to  in  clauses  {i)  of  the  first  sentence  of  subparagraph  {A)),  which 
should  have  been  borne  by  the  general  fund  in  the  Treasury  and  the  portion 
of  such  costs  which  should  have  been  borne  by  each  of  the  Trust  Funds; 
except  that  the  determination  of  the  amounts  to  be  borne  by  the  general 
fund  in  the  Treasury  with  respect  to  expenditures  incurred  in  carrying 
out  such  functions  specified  in  section  232  shall  be  made  pursuant  to  th^ 
method  prescribed  by  the  Board  of  Trustees  under  paragraph  (4)  of  this 
subsection.  After  such  determination  has  been  made,  the  Secretary  of 
Health,  Education,  and  Welfare  shall  certify  to  the  Managing  Trustee 
the  amounts,  if  any,  which  should  be  transferred  from  one  to  any  of  the 
other  of  such  Trust  Funds,  and  the  amounts,  if  any,  which  should  be 
transferred  between  the  Trust  Funds  (or  one  of  the  Trust  Funds)  and.  the 
general  fund  in  the  Treasury,  in  order  to  insure  that  each  of  the  Trust 
Funds  and  the  general  fund  in  the  Treasury  have  borne  their  proper  share 
of  the  costs,  incurred  dxiring  such  fiscal  year,  for  the  part  of  the  administra- 
tion of  this  title,  title  XVI,  and  title  XVIII  for  which  the  Secretary  of 
Health,  Edu^cation,  and  Welfare  is  responsible  and  of  carrying  out  the 
-functions  of  the  Department  of  Health,  Education,  and  Welfare,  specified 
in  section  232,  which  relate  to  the  administration  of  provisions  of  the 
Internal  Revenue  Code  oj  1954  {other  than  those  rejerred  to  in  clause  (i) 
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o/  the  first  sentence  oj  subparagraph  {A)).  The  Managing  Trustee  is 
authorized  and  directed  to  transjer  any  such  amounts  in  accordance  with 
any  certification  so  made.". 

(2)  The  Managing  Trustee  is  directed  to  pay  from  time  to  time 
from  the  Trust  Funds  into  the  Treasury  the  amount  estimated  by 
him  as  taxes  imposed  under  section  3101(a)  which  are  subject  to 
refund  under  section  6413(c)  of  the  Internal  Revenue  Code  of  1954 
with  respect  to  wages  (as  defined  in  section  1426  of  the  Internal 
Revenue  Code  of  1939  and  section  3121  of  the  Internal  Revenue  Code 
of  1954)  paid  after  December  31,  1950.  Such  taxes  shall  be  deter- 
mined on  the  basis  of  the  records  of  wages  established  and  maintained 
by  the  Secretary  of  Health,  Education,  and  Welfare  in  accordance 
with  the  wages  reported  to  the  Commissioner  of  Internal  Revenue 
pursuant  to  section  1420(c)  of  the  Internal  Revenue  Code  of  1939  and 
to  the  Secretary  of  the  Treasury  or  his  delegate  pursuant  to  subtitle  F 
of  the  Internal  Revenue  Code  of  1954,  and  the  Secretary  shall  furnish 
the  Managing  Trustee  such  information  as  may  be  required  by  the 
Trustee  for  such  purpose.  The  payments  by  the  Managing  Trustee 
shall  be  covered  into  the  Treasury  as  repajrments  to  the  account  for 
refunding  internal  revenue  collections.  Payments  pursuant  to  the  first 
sentence  of  this  paragraph  shall  be  made  from  the  Federal  Old-Age 
and  Survivors  Insurance  Trust  Fund  and  the  Federal  Disability  In- 
surance Trust  Fund  in  the  ratio  in  which  amounts  were  appropriated 
to  such  Trust  Funds  under  clause  (3)  of  subsection  (a)  of  this  section 
and  clause  (1)  of  subsection  (b)  of  this  section. 

(3)  Repayments  made  under  paragraph  (1)  or  (2)  shall  not  be 
available  for  expenditures  but  shall  be  carried  to  the  surplus  fund  of 
the  Treasury.  If  it  subsequently  appears  that  the  estimates  under 
either  such  paragraph  in  any  particular  period  were  too  high  or  too 
low,  appropriate  adjustments  shall  be  made  by  the  Managing  Trustee 
in  future  payments. 

(4)  The  Board  oj  Trustees  shall  prescribe  before  January  1,  1977, 
the  method  of  determining  the  costs  which  should  be  borne  by  the  general 
fund  in  the  Treasury  of  carrying  out  the  functions  of  the  Department 
of  Health,  Education,  and  Welfare,  specified  in  section  282,  which  relate 
to  the  administration  of  provisions  of  the  Internal  Revenue  Code  of  195 ^ 
{other  than  those  referred  to  in  clause  (i)  of  the  first  sentence  of  paragraph 
(1)  (A)).  If  at  any  time  or  times  thereafter  the  Boards  of  Trustees  of  such 
Trust  Funds  deem  such  action  advisahle  they  may  modify  the  method  so- 
determined. 

•  *  •  •  •  *  * 

REDUCTION  OF  INSURANCE  BENEFITS 

MAXIMUM  BENEFITS 

Sec.  203.  (a)  *  *  * 

•  *•*«*• 

(f)  For  purposes  of  subsection  (b) — 
(1)  *  *  * 

•  *  *  *  •  «  « 

(8)  (A)  Whenever  the  Secretary  pursuant  to  section  215(i) 
increases  benefits  effective  with  "the  month  of  June  following  a 
cost-of-hving  computation  quarter  he  Shall  also  determine  and. 
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publish  in  the  Federal  Register  on  or  before  November  1  of  the 
calendar  year  in  which  such  quarter  occurs  a  new  exempt  amount 
which  shall  be  effective  (unless  such  new  exempt  amount  is  pre- 
vented from  becoming  effective  by  subparagraph  (C)  of  this 
paragraph)  with  respect  to  any  individual's  taxable  year  which 
ends  after  the  calendar  year  in  which  such  benefit  increase  is 
effective  (or,  in  the  case  of  an  individual  who  dies  during  the 
calendar  year  after  the  calendar  year  ia  which  the  benefit  in- 
crease is  effective,  with  respect  to  such  individual's  taxable  year 
which  ends,  upon  his  death,  during  such  year). 

(B)  The  exempt  amount  for  each  month  of  a  paiticular  tax- 
able year  shall  be  whichever  of  the  following  is  the  larger— 

(i)  the  exempt  amount  which  was  in  effect  with  respect  to 
months  in  the  taxable  year  iu  which  the  determination  under 
subparagraph  (A)  was  made,  or 

(ii)  the  product  of  the  exempt  amount  des«ribed  in  clause 
(i)  and  the  ratio  of  (I)  the  average  of  the  [taxable]  wages  of 
all  employees  as  reported  to  the  Secretary  of  the  Treasury 
for  [the  first  calendar  quarter  of  J  the  calendar  year  preceding 
the  calendar  year  in  which  the  determiaation  under  sub- 
paragraph (A)  was  made  to  (II)  the  average  of  the  [taxable] 
wages  of  all  employees  as  reported  to  the  Secretary  of  the 
Treasury  for  the  [first  calendar  quarter  of  19733  calendar 
year  1972,  or,  if  later,  the  [first  calendar  quarter  of]  calendar 
year  preceding  the  most  recent  calendar  year  in  which  an  in- 
crease in  the  contribution  and  benefit  base  was  enacted  or  a 
determination  resulting  in  such  an  increase  was  made  under 
section  230(a),  with  such  product,  if  not  a  multiple  of  $10, 
being  rounded  to  the  next  higher  multiple  of  $10  where  such 
product  is  a  multiple  of  $5  but  not  of  $10  and  to  the  nearest 
multiple  of  $10  in  any  other  case. 

For  purpose  of  this  clause  (ii),  the  average  of  the  wages  for  the 
calendar  year  1976  {or  any  prior  calendar  year)  shall,  in  the 
case  of  determinations  made  under  subparagraph  (A)  prior  ta 
December  31 ,  1977,  he  deemed  to  be  an  amount  equal  to  JfiO  per 
centum  of  the  amount  of  the  average  of  the  taxable  wages  of  all 
employees  as  reported  to  the  Secretary  for  the  first  calendar 
quarter  of  such  calendar  year. 

•  *  *  «  4>  *  * 


ADJUSTMENT  OF  THE  CONTRIBUTION  AND  BENEFIT  BASE 

Sec.  230.  (a)  Whenever  the  Secretary  pursuant  to  section  215(i) 
increases  benefits  effective  with  the  June  following  a  cost-of-living 
computation  quarter,  he  shall  also  determine  and  pubhsh  in  the 
Federal  Register  on  or  before  November  1  of  the  calendar  year  in 
which  such  quarter  occurs  the  contribution  and  benefit  base  de- 
termined under  subsection  (b)  which  shall  be  effective  with  respect 
to  remuneration  paid  after  the  calendar  year  in  wliich  such  quarter 
occurs  and  taxable  years  beginning  after  such  year. 
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(b)  The  amount  of  such  contribution  and  benefit  base  shall  be  the 
amount  of  the  contribution  and  benefit  base  in  effect  in  the  year  in 
which  the  determination  is  made  or,  if  larger,  the  product  of — 

(1)  the  contribution  and  benefit  base  which  was  in  effect  with 
respect  to  remuneration  paid  ia  (and  taxable  years  beginning  in) 
the  calendar  year  in  which  the  determination  under  subsection 
(a)  with  respect  to  such  particular  calendar  year  was  made,  and 

(2)  the  ratio  of  (A)  the  average  of  the  [taxable]  wages  of  all 
employees  as  reported  to  the  Secretary  o/  the  Treasury  for  the 
[first  calendar  quarter  of  the]  calendar  year  preceding  the 
calendar  year  in  which  the  determination  under  subsection  (a) 
with  respect  to  such  particular  calendar  year  was  made  to  [the 
latest  of]  (B)  the  average  of  the  [taxable]  wages  of  all  employees 
as  reported  to  the  Secretary  o/  the  Treasury  [for  the  first  calendar 
quarter  of  1973  or  the  first  calendar  quarter  of]  for  the  calendar 
year  1972  or,  if  later,  the  calendar  year  preceding  the  most  recent 
calendar  year  in  which  an  increase  in  the  contribution  and  bene- 
fit base  was  enacted  or  a  determination  resulting  in  such  an 
increase  was  made  under  subsection  (a). 

with  such  product,  if  not  a  multiple  of  $300,  being  rounded  to  the 
next  higher  multiple  of  $300  where  such  product  is  a  multiple  of  $150 
but  not  of  $300  and  to  the  nearest  multiple  of  $300  in  any  other 
case. 

For  purposes  of  this  subsection,  the  average  of  the  wages  for  the  cal- 
endar year  1976  {or  any  prior  calendar  year)  shall  in  the  case  of  determina- 
tions made  under  subsection  (a)  prior  to  December  31,  1977,  be  deemed 
to  be  an  amount  equal  to  400  per  centum  of  the  amount  of  the  average  of 
the  taxable  wages  of  all  employees  as  reported  to  the  Secretary  for  the 
first  calendar  quarter  of  such  calendar  year. 

*  *  *  «  «  4,  0  ^ 

PROCESSING  OF  TAX  DATA 

Sec.  232.  The  Secretary  of  the  Treasury  shall  make  available  infor- 
mation returns  filed  pursuant  to  part  III  of  subchapter  A  of  chapter  61 
of  subtitle  F  of  the  Internal  Revenue  Code  of  1954,  to  the  Secretary  for 
the  purposes  of  this  title  and  title  XI.  The  Secretary  and  the  Secretary 
of  the  Treasury  are  authorized  to  enter  into  an  agreement  for  the  proc- 
essing by  the  Secretary  of  information  contained  in  returns  filed  pur- 
suant to  part  III  of  subchapter  A  of  chapter  61  of  subtitle  F  of  the  Internal 
Revenue  Code  of  1964.  Notwithstanding  the  provisions  of  section  6103(a) 
of  the  Internal  Revenue  Code  of  1954,  the  Secretary  of  the  Treasury  shall 
make  available  to  the  Secretary  such  documents  as  may  be  agreed  upon  as 
being  necessary  for  purposes  of  such  processing.  The  Secretary  shall 
process  a,ny  withholding  tax  statements  or  other  documents  made  avail- 
able to  him  by  the  Secretary  of  the  Treasury  pursuant  to  this  section.  Any 
agreement  made  pursuant  to  this  section  shall  remain  in  full  force  and 
effect  until  modified  or  otherwise  changed  by  mutual  agreement  of  the 
Secretary  and  the  Secretary  of  the  Treasury. 

•  *  ♦  *  *  *  * 
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*  *  iiC  *  *  *  * 

Subtitle  F — Procedube  and  Administration 

l|C  !|S  ^  afC  ifC  if!  !(C 

Chapter  61 — Information  and  Returns 

subchapter  B  MISCELLANEOUS  PROVISIONS 

Stt  :ti  *  *  *  *  * 

Sec.  6103.  Publicity  of  Returns  and  Disclosure  of  Information 
AS  TO  Persons  Filing  Income  Tax  Returns. 

(a)  *  *  * 

3|C  i|E  4^  3^  ^  afC 

*  *  * 

(g)  Disclosure  of  Information  to  Secretary  of  Health,  Edu- 
cation, AND  Welfare. — The  Secretary  or  his  delegate  is  authorized  to 
make  available  to  the  Secretary  of  Health,  Education,  and  Welfare  infor- 
mation returns  filed  pursuant  to  part  III  of  subchapter  A  of  chapter  61 
of  subtitle  F for  the  purpose  of  carrying  out,  in  accordance  with  an  agree- 
ment entered  into  pursuant  to  section  232  of  the  Social  Security  Act,  an 
effective  information  return  processing  program. 

*  *  *  an  *  *  * 
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(EXCERPTS  ONLY) 

Calendar  No.  950 

H.R.6642 

[Report  No.  93-986] 


IN  THE  SENATE  OF  THE  UNITED  STATES 

NOVEMBEK  16,1973 

Read  twice  and  referred  to  the  Committee  on  Finance 

July  8,1974 
Reported  by  Mr.  Long,  with  amendments 

[Omit  the  part  struck  through  and  insert  the  part  printed  in  italic] 


AN  ACT 

To  suspend  the  duties  of  certain  bicycle  parts  and  accessories 
until  the  close  of  December  31,  1976. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 
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20  COMBINED  OLD-AGE,  SURVIVORS,  AND  DISABILITY 

21  INSURANCE-INCOME  TAX  REPORTING  AMENDMENTS 

22  Sec.  5.  (a)  This  section  may  he  cited  as  the  "Combined 

23  Old-Age,  Survivors,  and  Disability  Insurance-Income  Tax 
2^^  Reporting  Amendments  of  1974". 
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1  (b)  Title  II  of  the  Social  Security  Act  is  amended  by 

2  adding  after  section  231  the  following  section: 

3  "processing  of  tax  data 

4  "Sec.  232.  The  Secretary  of  the  Treasury  shall  mal<:e 

5  available  information  returns  filed  pursuant  to  part  III  of 

6  subchapter  A  of  chapter  61  of  subtitle  F  of  the  Internal 

7  Revenue  Code  of  1954,  to  the  Secretary  for  the  purposes  of 

8  this  title  and  title  XI.  The  Secretary  and  the  Secretary  of 

9  the  Treasury  are  authorized  to  enter  into  an  agreement  for 

10  the  processing  by  the  Secretary  of  information  contained  in 

11  returns  filed  pursuant  to  part  III  of  subchapter  A  of  chapter 

12  61  of  subtitle  F  of  the  Internal  Bevenue  Code  of  1954.  Not- 

13  withstanding  the  provisions   of  section  6103(a)    of  the 

14  Internal  Bevenue  Code  of  1954,  the  Secretary  of  the  Treasury 

15  shall  make  available  to  the  Secretary  such  documents  as  may 

16  be  agreed  upon  as  being  necessary  for  purposes  of  such  proc- 

17  essing.  The  Secretary  shall  process  any  withholding  tax 

18  statements  or  other  documents  made  available  to  him  by  the 

19  Secretary  of  the  Treasury  pursuant  to  this  section.  Any 

20  agreement  made  pursuant  to  this  section  shall  remain  in  full 

21  force  and  effect  until  modified  or  otherwise  changed  by 

22  mutual  agreement  of  the  Secretary  and  the  Secretary  of  the 

23  Treasury:'. 

24  ( c)  Section  232  of  the  Social  Security  Act,  as  added  by 
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1  subsection  (h)  of  this  section,  shall  he  effective  with  respect  to 

2  statements  reporting  income  received  after  1973. 

3  (d)(1)  Section  201(g)(1)  of  such  Act  is  amended  to 

4  read  as  follows: 

5  ''(g)(1)(A)    The  Managing  Trustee  of  the  Trust 

6  Funds  (which  for  purposes  of  this  paragraph  shall  include 

7  also  the  Federal  Hospital  Insurance  Trust  Fund  and  the 

8  Federal  Supplementary  Medical  Insurance  Trust  Fund 

9  established  by  title  XV III)  is  directed  to  pay  from  the  Trust 

10  Funds  into  the  Treasury — 

11  ''(i)  the  amouiits  estimated  by  him  and  the  Sec- 

12  retary  of  Health,  Education,  and  Welfare  which  will 

13  be  expended,  out  of  moneys  appropriated  from  the  gen- 

14  eral  fund  in  the  Treasury,  during  a  three-month  period 

15  by  the  Department  of  Health,  Education,  and  Welfare 

16  and  the  Treasury  Department  for  the  administration  of 

17  titles  II,  XVI,  and  XVIII  of  this  Act  and  subchapter 

18  E  of  chapter  1  and  subchapter  A  of  chapter  9  of  the 

19  Internal  Bevenue  Code  of  1939,  and  chapters  2  and 

20  21  of  the  Internal  Revenue  Code  of  1954,  less 

21  ^'(ii)  the  amounts  estimated  (pursuant  to  the  meth- 

22  od  prescribed  by  the  Board  of  Trustees  under  para- 

23  graph  (4)   of  this  subsection)   by  the  Secretary  of 

24  Health,  Education,  and  Welfare  which  will  be  ex- 
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2         pcndcd,  out  of  moneys  made  available  for  expenditures 

2  from  the  Trust  Funds,  during  such  three-month  period 

3  to  cover  the  cost  of  carrying  out  the  functions  of  the 

4  Department  of  Health,  Education,  and  Welfare,  speci- 

5  ficd  in  section  232,  which  relate  to  the  administration  of 
g  provisions  of  the  Internal  Revenue  Code  of  1954  other 
rj         than  those  referred  to  in  clause  (i) . 

g    Such  payments  shall  he  carried  into  the  Treasury  as  the  net 
g   amount  of  repayments  due  the  general  fund  account  for  reim- 
hursement  of  expenses  incurred  in  connection  icith  the  ad- 
ministration  of  titles  II,  XVI,  and  XVIII  of  this  Act  and 
j2    subchapter  E  of  chapter  1  and  subchapter  A  of  chapter  9 
of  the  Internal  Revenue  Code  of  1939,  and  chapters  2  and 

14  21  of  the  Internal  Revenue  Code  of  1954.  A  final  accounting 

15  of  such  payments  for  any  fiscal  year  shall  be  made  at  the 

16  earliest  practicable  date  after  the  close  thereof.  There  are 

17  hereby  authorized  to  be  made  available  for  expenditure,  out 

18  of  any  or  all  of  the  Trust  Funds,  such  amounts  as  the  Cou- 
ld   gress  may  deem  appropriate  to  pay  the  costs  of  the  part  of  the 

20  administration  of  this  title,  title  XVI,  and  title  XVIII  for 

21  which  the  Secretary  of  Health,  Education,  and  Welfare  is 

22  responsible  and  of  carrying  out  the  functions  of  the  Depart- 

23  ment  of  Health,  Education,  and  Welfare,  specified  in  section 

24  232,  uliich  relate  to  the  administration  of  provisions  of  the 
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1  Internal  Revenue  Code  of  1954  other  than  those  referred  to 

2  in  clause  (i)  of  the  first  sentence  of  this  subparagraph. 

3  "(B)  After  the  close  of  each  fiscal  year  the  Secretary 

4  of  Health,  Education,  and  Welfare  shall  determine  the  por- 

5  tion  of  the  costs,  incurred  during  such  fiscal  year,  of  ad- 

6  ministration  of  this  title,  title  XVI,  and  title  XVIII  and 

7  of  carrying  out  the  functions  of  the  Department  of  Health, 

8  Education,  and  Welfare,  specified  in  section  232,  which 

9  relate  to  the  administration  of  provisions  of  the  Internal 

10  Revenue  Code  of  1954  (other  than  those  referred  to  in 

11  clauses  (i)  of  the  first  sentence  of  subparagraph  (A)), 

12  which  should  have  been  borne  by  the  general  fund  in  the 

13  Treasury  and  the  portion  of  such  costs  which  should  have 

14  been  borne  by  each  of  the  Trust  Funds;  except  that  the  de- 

15  termination  of  the  amounts  to  be  borne  by  the  general  fund  in 

16  the  Treasury  with  respect  to  expenditures  incurred  in  carry- 

17  ing  out  such  functions  specified  in  section  232  shall  be  made 

18  pursuant  to  the  method  prescribed  by  the  Board  of  Trustees 

19  under  paragraph  (4)  of  this  subsection.  After  such  deter- 

20  mination  has  been  made,  the  Secretary  of  Health,  Educa- 

21  tion,  and  Welfare  shall  certify  to  the  Managing  Trustee  the 

22  amounts,  if  any,  which  should  be  transferred  from  one  to 

23  any  of  the  other  of  such  Trust  Funds  and  the  amounts,  if 
24:  any,  which  should  be  transferred  between  the  Trust  Funds 
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1  (or  one  of  the  Trust  Funds)  and  the  general  fund  in  the 

2  Treasury,  in  order  to  insure  that  each  of  the  Trust  Funds 

3  and  the  general  fund  in  the  Treasury  ham  home  their  proper 

4  share  of  the  costs,  incurred  during  such  fiscal  year,  for  the 

5  part  of  the  administration  of  this  title,  title  XVI,  and  title 

6  XVIII  for  ivhich  the  Secretary  of  Health,  Education,  and 

7  Welfare  is  responsible  and  of  carrying  out  the  functions  of 

8  the  Department  of  Health,  Education,  and  Welfare,  specified 

9  in  section  232,  which  relate  to  the  administration  of  provi- 

10  sions  of  the  Internal  Revenue  Code  of  1954  ( other  than  those 

11  referred  to  in  clause  ( i)  of  the  first  sentence  of  subparagraph 

12  (A)).  The  Managing  Trustee  is  authorized  and  directed  to 

13  transfer  any  such  amounts  in  accordance  with  any  certifica- 
11  tion  so  madeT . 

15  (2)  Subsection  (g)  of  such  section  is  further  amended 

16  by  adding  at  the  end  thereof  the  following  new  paragraph: 

17  ''(4)  The  Board  of  Trustees  shall  prescribe  before  Jan- 

18  uary  1,  1977,  the  method  of  determining  the  costs  which 

19  should  be  borne  by  the  general  fund  in  the  Treasury  of  carry- 

20  ing  out  the  functions  of  the  Department  of  Health,  Educa- 

21  tion,  and  Welfare,  specified  in  section  232,  which  relate  to 

22  the  administration  of  provisions  of  the  Internal  Revenue  Code 

23  of  1954  (other  than  those  referred  to  in  clause  (i)  of  the  first 

24  sentence  of  paragraph  (1)(A)).  If  at  any  time  or  times 

25  thereafter  the  Boards  of  Trustees  of  such  Trust  Funds  deem 
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1  svch  action  advisable  they  may  modify  the  method  so  deter- 

2  mined  J  \ 

3  (e)  Any  persons  the  Board  of  Trustees  finds  necessary 

4  to  employ  to  assist  it  in  performing  its  functions  under  section 

5  201(g)(4)  of  the  Social  Security  Act  may  be  appointed 

6  loithout  regard  to  the  civil  service  or  classification  laws,  shall 

7  be  compensated,  while  so  employed  at  rates  fixed  by  the  Board 

8  of  Trustees,  but  not  exceeding  $100  per  day,  and,  while 

9  away  from  their  homes  or  regular  places  of  business,  they 

10  may  be  allowed  traveling  expenses,  including  per  diem  in 

11  lieu  of  subsistence,  as  authorized  by  law  for  persons  in  the 

12  Government  service  employed  intermittently. 

13  (f)  The  Secretary  shall  not  make  any  estimates  pur- 

14  suant  to  section  201(g)  (1)  (A)  (ii)  of  the  Social  Security 

15  Act  before  the  Board  of  Trustees  prescribes  the  method  of 

16  determining  costs  as  provided  in  section  201(g)(4)  of  such 

17  Act.  The  determinations  pursuant  to  section  201(g)  (1)  (B) 

18  of  the  Social  Security  Act  with  respect  to  the  carrying  out 

19  of  the  functions  of  the  Department  of  Health,  Education, 

20  cind  Welfare  specified  in  section  232  of  such  Act,  which 

21  relate  to  the  administration  of  provisions  of  the  Internal 

22  Revenue  Code  of  1954  (other  than  those  referred  to  in 

23  clause  (i)  of  the  first  sentence  of  section  201(g)  (1)  (A)  of 

24  the  Social  Security  Act),  during  fiscal  years  ending  before 

25  the  Board  of  Trustees  prescribes  the  method  of  making  such 
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1  determinations,  shall  be  made  after  the  Board  of  Trustees 

2  has  prescribed  such  method.  The  Secretary  of  Health,  Edu- 

3  cation,  and  Welfare  shall  certify  to  the  Managing  Trustee 

4  the  amounts  that  should  be  transferred  from  the  general 

5  fund  in  the  Treasury  to  the  Trust  Funds  (as  referred  to 

6  in  section  201(g)  (1)  (A)  of  the  Social  Security  Act)  to 

7  insure  that  the  general  fund  in  the  Treasury  bears  its 

8  proper  share  of  the  costs  of  carrying  out  such  functions  in 

9  such  fiscal  years.  The  Managing  Trustee  is  authorized  and 

10  directed  to  transfer  any  such  amounts  in  accordance  with 

11  any  certification  so  made. 

12  (g)  Section  6103  of  the  Internal  Revenue  Code  of 

13  1954  is  amended  by  adding  at  the  end  thereof  the  follow- 

14  ing  new  subsection: 

15  "(g)  Disclosure  of  Information  to  Secretary 

16  OF  Health,  Education,  and  Welfare. — The  Secretary 
1^  or  his  delegate  is  authorized  to  make  available  to  the  Secre- 

18  tary  of  Health,  Education,  and  Welfare  information  returns 

19  filed  pursuant  to  part  III  of  subchapter  A  of  chapter  61  of 

20  subtitle  F  for  the  purpose  of  carrying  out,  in  accordance 

21  with  an  agreement  entered  into  pursuant  to  section  232  of 

22  ihe  Social  Security  Act,  an  effective  information  return 

23  processing  program.^', 

24  (h)(:l)  Section  230(b)(2)  of  the  Social  Security  Act 

25  i6  amoidcd  to  read  as  follows: 
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1  '^(2)  the  ratio  of  (A)  the  average  of  the  wages  of 

2  all  employees  as  reported  to  the  Secretary  of  the  Treasury 

3  for  the  calendar  year  preceding  the  calendar  year  in 

4  which  the  determination  under  subsection  (a)  with  respect 

5  to  such  particular  calendar  year  was  made  to  (B)  the 

6  ,  average  of  the  wages  of  all  employees  as  reported  to  the 

7  Secretary  of  the  Treasury  for  the  calendar  year  1972  or, 

8  if  later,  the  calendar  year  preceding  the  most  recent 

9  calendar  year  in  which  an  increase  in  the  contribution 

10  and  benefit  base  was  enacted  or  a  determination  resulting 

11  in  such  an  increase  was  made  under  subsection  (a),". 

12  (2)  Section  230(b)  of  such  Act  is  further  amended  by 

13  adding  at  the  end  thereof  the  following  new  sentence:  "For 

14  purposes  of  this  subsection,  the  average  of  the  wages  for  the 

15  calendar  year  1976  (or  any  prior  calendar  year)  shall,  in 

16  the  case  of  determinations  made  under  subsection  (a)  prior 

17  to  December  31,  1977,  be  deemed  to  be  an  amount  equal  to 

18  400  per  centum  of  the  amount  of  the  average  of  the  taxable 

19  wages  of  all  employees  as  reported  to  the  Secretary  for  the 

20  first  calendar  quarter  of  such  calendar  year." 

21  (i)(l)  Section  203(f)  (8)  (B)  (ii)  of  the  Social  Secu- 

22  ritv  Act  is  amended — 

23  (A)  in  clause  (I)  thereof,  by  striking  out  "taxable 

24  wages  of  all  employees  as  reported  to  the  Secretary  for 

25  the  first  calendar  quarter  of  the  calendar  year" ,  and  in- 
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1  serting  in  lieu.thereof  "wages  of  all  employees  as  reported 

2  to  the  Secretary  of  the  Treasury  for  the  calendar  year 

3  preceding  the  calendar  year',  and 

4  (B)  in  clause  (II)  thereof,  by  striking  out  "taxable 

5  wages  of  all  employees  as  reported  to  the  Secretary  for 
Q  the  first  calendar  quarter  of  1973,  or,  if  later,  the  first 

7  calendar  quarter  of  the  most  recent  calendar  year',  and 

8  inserting  in  lieu  thereof  "wages  of  all  employees  as  re- 

9  ported  to  the  Secretary  of  the  Treasury  for  the  calendar 
10  year  1972,  or,  if  later,  the  calendar  year  preceding  the 
H  7nost  recent  calendar  year". 

12  (2)  Section  203(f)  (8)  (B )  (ii)  of  such  Act  is  further 

13  amended  by  adding  at  the  end  thereof  the  following  new  sen- 

14  tence:  "For  purposes  of  this  clause  (ii),  the  average  of  the 

15  wages  for  the  calendar  year  1976  (or  any  prior  calendar 

16  year)  shall,  in  the  case  of  determinations  made  under  sub- 

17  paragraph  (A)  prior  to  December  31,  1977,  be  deemed  to  be 

18  an  ajnount  equal  to  400  per  centum  of  the  amount  of  the 

19  average  of  the  taxable  wages  of  all  employees  as  reported  to 

20  the  Secretary  for  the  first  calendar  quarter  of  such  calendar 

21  year:\ 
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Amend  the  title  so  as  to  read:  "An  Act  to  suspend  the 
duties  on  certain  bicycle  parts  and  accessories  until  the  close 
of  December  31,  1976,  and  for  other  purposes.". 

Passed  the  House  ot  Representatives  November  15, 
o. 
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Attest:  W.  PAT  JENNINGS, 

Clerk. 
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CONGRESSIONAL  RECORD  —  SENATE 


July  16,  197 i 


SUSPENSION  OF  DUTIES  ON  CER- 
TAIN BICYCLE  PARTS  AND  ACCES- 
SORIES 

Mr.  ROBERT  C.  BYRD.  Mr.  President, 
I  ask  unanimous  consent  that  the  Senate 
proceed  to  consider  Calendar  No.  950, 
H.R.  6642. 

The  PRESIDING  OFFICER.  The  clerk 
will  report  the  bill  by  title. 

The  legislative  clerk  read  as  follows : 

A  bin  (H.R.  6642)  to  suspend  the  duties 
of  certain  bicycle  parts  and  accessories  until 
the  close  of  December  31,  1976. 

The  PRESIDING  OFFICER.  Is  there 
objection  to  the  present  consideration 
of  the  bill? 

There  being  no  objection,  the  Senate 
proceeded  to  consider  the  bill,  which  had 
been  reported  from  the  Committee  on 
Finance  with  amendments  on  page  1, 
in  line  3,  after  the  word  "That"  insert 
"(a)". 

On  page  1,  at  the  beginning  of  line  7, 
strike  out  "Sec.  2."  and  insert  in  lieu 
thereof  "(b) ". 

On  page  1,  at  the  end  of  line  7,  strike 
out  "the  first  section  of". 

On  page  1,  line  8,  after  the  word  "this", 
strike  out  "Act"  and  insert  in  lieu  there- 
of "section". 

On  page  2,  beginning  at  line  1,  insert 
the  following  new  language: 
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I  COMBINED  OU>-AGE,  STTRVIVORS,  AND  DISABILITY 
INSURANCE-INCOME  TAX  REPORTING  AMEND- 
MENTS 

I    Sec.  5.  (a)  This  section  may  be  cited  as 
j  th»  "Combined  Old-Age,  Survivors,  and  Dis- 
ability  Insurance-Income    Tax  Reporting 
I  Amendments  ot  1974". 


(b)  Title  II  of  the  Social  Security  Act  is 
amended  by  adding  after  section  231  the  fol- 
lowing section: 

"PROCESSING  OF  TAX  DATA 

"Sec.  232.  The  Secretary  of  the  Treasury 
shall  make  available  information  returns 
filed  pursuant  to  part  III  of  subchapter  A  of 
chapter  61  of  subtitle  P  of  the  Internal  Reve- 
nue Code  of  1954,  to  the  Secretary  for  the 
purposes  of  this  title  and  title  XI.  The  Sec- 
retary and  the  Secretary  of  the  Treasury  are 
authorized  to  enter  into  an  agreement  for 
the  processing  by  the  Secretary  of  informa- 
tion contained  in  returns  filed  pursuant  to 
part  III  of  subchapter  A  of  chapter  61  of  sub- 
title P  of  the  Internal  Revenue  Code  of  1954. 
Notwithstanding  the  provisions  of  section 
6103(a)  of  the  Internal  Revenue  Code  of. 
1954,  the  Secretary  of  the  Treasury  shall 
make  available  to  the  Secretary  such  docu- 
ments as  may  be  agreed  upon  as  being  neces- 
sary for  purposes  of  such  processing.  The 
Secretary  shall  process  any  withholding  tax 
statements  or  other  documents  made  avail- 
able to  him  by  the  Secretary  of  the  Treasury 
pursuant  to  this  section.  Any  agreement 
made  piirsuant  to  this  section  shall  remain 
in  full  force  and  effect  until  modified  or 
otherwise  changed  by  mutual  agreement  of 
the  Secretary  and  the  Secretary  of  the  Treas- 
ury.". 

(c)  Section  232  of  the  Social  Security  Act, 
as  added  by  subsection  (b)  of  this  section, 
shall  be  effective  with  respect  to  statements 
reporting  income  received  after  1973. 

(d)  (1)  Section  201(g)(1)  of  such  Act  is 
amended  to  read  as  follows : 

"(g)(1)(A)  The  Managing  Trustee  of  the 
Trust  Funds  (which  for  purposes  of  this 
paragraph  shall  include  also  the  Pederal  Hos- 
pital Insurance  Trust  Fund  and  the  Federal 
Supplementary  Medical  Insurance  Trust 
Fund  established  by  title  XVIII)  is  directed 
to  pay  from  the  Trust  Funds  into  the  Treas- 
ury— 

"(i)  the  amounts  estimated  by  him  and 
the  Secretary  of  Health,  Education,  and  Wel- 
fare which  will  be  expended,  out  of  moneys 
appropriated  from  the  general  fund  in  the 
Treasury,  during  a  three-month  period  by 
the  Department  of  Health,  Education,  and 
Welfare  and  the  Treasury  Department  for  the 
administration  of  titles  II,  XVI,  and  XVin 
of  this  Act  and  subchapter  E  of  chapter  1 
and  subchapter  A  of  chapter  9  of  the  Inter- 
nal Revenue  Code  of  1939,  and  chapters  2 
and  21  of  the  Internal  Revenue  Code  of  1954, 
less 

"(ii)  the  amounts  estimated  (pursuant  to 
the  method  prescribed  by  the  Board  of  Trus- 
tees under  paragraph  (4)  of  this  subsection) 
by  the  Secretary  of  Health,  Education,  and 
Welfare  which  will  be  expended,  out  of 
moneys  made  available  for  expenditures  from 
the  Trust  Funds,  during  such  three-month 
period  to  cover  the  cost  of  carrying  out  the 
functions  of  the  Department  of  Health,  Edu- 
cation, and  Welfare,  specified  in  section  232, 
which  relate  to  the  administration  of  provi- 
sions of  the  Internal  Revenue  Code  of  1954 
other  than  those  referred  to  In  clause  (i). 
Such  payments  shall  be  carried  Into  the 
Treasury  as  the  net  amount  of  repayments 
due  the  general  fund  account  for  reimburse- 
ment of  expenses  incurred  in  connection 
with  the  administration  of  titles  II,  XVI,  and 
XVIII  of  this  Act  and  subchapter  E  of  chap- 
ter 1  and  subchapter  A  of  chapter  9  of  the 
Internal  Revenue  Code  of  1939,  and  chapters 
2  and  21  of  the  Internal  Revenue  Code  of 
1954.  A  final  accounting  of  such  payments 
for  any  fiscal  year  shall  be  made  at  the  ear- 
liest practicable  date  after  the  close  thereof. 
There  are  hereby  authorized  to  be  made 
available  for  expenditure,  out  of  any  or  all  of 
the  Trust  Poinds,  such  amounts  as  the  Con- 
gress may  deem  appropriate  to  pay  the  costs 
of  the  part  of  the  administration  of  this  title, 
title  XVI,  and  title  XVIII  for  which  the  Sec- 
retary of  Health,  Education,  and  Welfare  is 


responsible  and  of  carrying  out  the  functions 
of  the  Department  of  Health,  Education,  and 
Welfare,  specified  in  section  232,  which  relate 
to  the  administration  of  provisions  of  the 
Internal  Revenue  Code  of  1954  other  than, 
those  referred  to  In  clause  (i)  of  the  first 
sentence  of  this  subparagraph. 

"(B)  After  the  close  of  each  fiscal  year 
the  Secretary  of  Health,  Education,  and 
Welfare  shall  determine  the  portion  of  the 
costs,  incurred  dviring  such  fiscal  year,  of 
administration  of  this  title,  title  XVI,  and 
title  XVIII  and  of  carrying  out  the  functions 
of  the  Department  of  Health,  Education,  and 
Welfare,  specified  in  section  232,  which  relate 
to  the  administration  of  provisions  of  the 
Internal  Revenue  Code  of  1954  (other  than 
those  referred  to  in  clauses  (1)  of  the  first 
sentence  of  subparagraph  (A)  )s  which  should 
have  been  borne  by  the  general  fund  in  the 
Treasury  and  the  portion  of  such  costs  which 
should  have  been  borne  by  each  of  the  Trust 
Funds;  except  that  the  determination  of  the 
amounts  to  be  borne  by  the  general  fund  in 
the  Treasury  with  respect  to  expenditures 
incurred  in  carrying  out  such  functions  spec- 
ified in  section  232  shall  be  made  pursuant 
to  the  method  prescribed  by  the  Board  of 
Trustees  under  paragraph  (4)  of  this  sub- 
section. After  such  determination  has  been 
made,  the  Secretary  of  Health,  Education, 
and  Welfare  shall  certify  to  the  Managing 
Trustee  the  amounts.  If  any,  which  should 
be  transferred  from  one  to  any  of  the  other 
of  such  Trust  FHinds  and  the  amounts.  If  any, 
which  should  be  transferred  between  the 
Trust  Funds  (or  one  of  the  Trust  Funds) 
and  the  general  fund  in  the  Treasury,  In 
order  to  insure  that  each  of  the  Trust  Funds 
and  the  general  fund  in  the  Treasury  have 
borne  their  proper  share  of  the  costs.  In- 
curred during  svich  fiscal  year,  for  the  part 
of  the  administration  of  this  title,  title  XVI, 
and  title  XVIII  for  which  the  Secretary  of 
Health,  Education,  and  Welfare  is  responsi- 
ble and  of  carrying  out  the  functions  of  the 
Department  of  Health,  Education,  and  Wel- 
fare, specified  in  section  232,  which  relate  to 
the  administration  of  provisions  of  the  Inter- 
nal Revenue  Code  of  1954  (other  than  those 
referred  to  in  clause  (1)  of  the  first  sentence 
of  subparagraph  (A) ) .  The  Managing  Trustee 
is  authorized  and  directed  to  transfer  any 
such  amounts  in  accordance  with  any  cer- 
tification so  made.". 

(2)  Subsection  (g)  of  such  section  Is  fur- 
ther amended  by  adding  at  the  end  thereof 
the  following  new  paragraph: 

"(4)  The  Board  of  Trustees  shall  prescribe 
before  January  1,  1977,  the  method  of  deter- 
mining the  costs  which  should  be  borne  by 
the  general  fund  in  the  Treasury  of  carry- 
ing out  the  functions  of  the  Department  of 
Health,  Education,  and  Welfare,  specified  In 
section  232,  which  relate  to  the  administra- 
tion of  provisions  of  the  Internal  Revenue 
Code  of  1954  (other  than  those  referred  to 
in  clause  (i)  of  the  first  sentence  of  para- 
graph (1)(A)).  If  at  any  time  or  times 
thereafter  the  Boards  of  Trustees  of  such 
Trust  Funds  deem  such  action  advisable  they 
may  modify  the  method  so  determined.". 

(e)  Any  persons  the  Board  of  Trustees 
finds  necessary  to  employ  to  assist  It  In  per- 
forming its  functions  under  section  201(g) 
(4)  of  the  Social  Security  Act  may  be  ap- 
pointed without  regard  to  the  civil  service 
or  classification  laws,  shall  be  compensated, 
while  so  employed  at  rates  fixed  by  the  Board 
of  Trustees,  but  not  exceeding  $100  per  day, 
and,  while  away  from  their  homes  or  regular 
places  of  business,  they  may  be  allowed 
traveling  expenses.  Including  per  diem  In 
lieu  of  subsistence,  as  authorized  by  law  for 
persons  in  the  Government  service  em- 
ployed intermittently. 

(f )  The  Secretary  shall  not  make  any  esti- 
mates pursuant  to  section  201(g)  (1)  (A)  (11) 
of  the  Social  Security  Act  before  the  Board 
of  Trustees  prescribes  the  method  of  deter- 
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mining  costs  as  provided  In  section  201(g) 
(4)  of  such  Act.  The  determinations  pur- 
suant to  section  201(g)  (1)  (B)  of  the  Social 
Security  Act  with  respect  to  the  carrying 
out  of  the  functions  of  the  Department  of 
Health,  Education,  and  Welfare  specified  In 
section  232  of  such  Act,  which  relate  to  the 
administration  of  provisions  of  the  Internal 
Revenue  Code  of  1954  (other  than  those 
referred  to  In  clause  (i)  of  the  first  sentence 
of  section  201(g)  (1)  (A)  of  the  Social  Secu- 
rity Act) ,  during  fiscal  years  ending  before 
the  Board  of  Trustees  prescribes  the  method 
of  making  such  determinations,  shall  be 
made  after  the  Board  of  Trustees  has  pre- 
scribed such  method.  The  Secretary  of 
Health,  Education,  and  Welfare  shaU  cer- 
tify to  the  Managing  Trustee  the  amounts 
that  should  be  transferred  from  the  general 
fund  in  the  Treasury  to  the  Trust  Funds 
(as  referred  to  in  section  201(g)(1)(A)  of 
the  Social  Security  Act  to  Insure  that  the 
general  fund  in  the  Treasury  bears  its  proper 
share  of  the  costs  of  carrying  out  such  func- 
tions in  such  fiscal  years.  The  Managing 
Trustee  is  authorized  and  directed  to  transfer 
any  such  amounts  in  accordance  with  any 
certification  so  made. 

(g)  Section  6103  of  the  Internal  Revenue 
Code  of  1954  is  amended  by  adding  at  the 
end  thereof  the  following  new  subsection: 

"(g)  Disclosure  of  Information  to  Sec- 
retary OP  Health,  Education  and  Welfare. — 
The  Secretary  or  his  delegate  is  authorized  to 
make  available  to  the  Secretary  of  Health, 
Education,  and  Welfare  information  returns 
filed  pursuant  to  part  III  of  subchapter  A  of 
chapter  61  of  subtitle  P  for  the  purpose  of 
carrying  out.  In  accordance  with  an  agree- 
ment entered  into  pmsuant  to  section  232 
of  the  Social  Security  Act,  an  effective  in- 
formation return  processing  program.". 

(h)  (1)  Section  230(b)(2)  of  the  Social 
Security  Act  is  amended  to  read  as  follows : 

"(2)  the  ratio  of  (A)  the  average  of  the 
wages  of  all  employees  as  reported  to  the 
Secretary  of  the  Treasury  for  the  calendar 
year  preceding  the  calendar  year  in  which 
the  determination  under  subsection  (a)  with 
respect  to  such  particular  calendar  year  was 
made  to  (B)  the  average  of  the  wages  of  all 
employees  as  reported  to  the  Secretary  of  the 
Treasury  for  the  calendar  year  1972  or,  If 
later,  the  calendar  year  preceding  the  most 
recent  calendar  year  in  which  an  increase 
In  the  contribution  and  benefit  base  was  en- 
acted or  a  determination  resulting  in  such 
an  increase  was  made  under  subsection  fa) ,". 

(2)  Section  230(b)  of  such  Act  is  further 
amended  by  adding  at  the  end  thereof  the 
following  new  sentence:  "For  purposes  of 
this  subsection,  the  average  of  the  wages  for 
the  calendar  year  1976  (or  any  prior  calendar 
year)  shall,  in  the  case  of  determinations 
made  under  subsection  (a)  prior  to  Decem- 
ber 31,  1977,  be  deemed  to  be  an  amount 
equal  to  400  per  centum  of  the  amount  of 
the  average  of  the  taxable  wages  of  all  em- 
ployees as  reported  to  the  Secretary  for  the 
first  calendar  quarter  of  such  calendar  year." 

(i)  (l)  Section  203(f)  (8)  (B)  (li)  of  the 
Social  Security  Act  is  amended — 

(A)  in  claiise  (I)  thereof,  by  striking  out 
"taxable  wages  of  all  employees  as  reported 
to  the  Secretary  for  the  first  calendar  quar- 
ter of  the  calendar  year",  and  inserting  Ln 
lieu  thereof  "wages  of  all  employees  as  re- 
ported to  the  Secretary  of  the  Treasury  for 
the  calendar  year  preceding  the  calendar 
year",  and 

(B)  tn  clause  (II)  thereof,  by  striking  out 
"taxable  wages  of  all  employees  as  reported 
to  the  Secretary  for  the  first  calendar  quar- 
ter of  1973,  or  if  later,  the  fijst  calendar  quar- 
ter of  the  most  recent  calendar  year",  and  In- 
serting In  lieu  thereof  "wages  of  all  employ- 
ees as  reported  to  the  Secretary  of  the  Treas- 
ury for  the  calendar  year  1972,  or.  If  later, 
the  calendar  year  preceding  the  most  recent 
calendar  year". 


(2)  Section  203(f)  (B)(U)  of  such  Act 
is  further  amended  by  adding  at  the  end 
thereof  the  following  new  sentence:  "For 
purposes  of  this  clause  (11),  the  average  of 
the  wages  for  the  calendar  year  1976  (or  any 
prior  calendar  year)  shall.  In  the  case  of  de- 
terminations made  under  subparagraph  (A) 
prior  to  December  31,  1977,  be  deemed  to  be 
an  amount  equal  to  400  per  centum  of  the 
amoimt  of  the  average  of  the  taxable  wages 
of  all  employees  as  reported  to  the  Secretary 
for  the  first  calendar  quarter  of  such  calen- 
dar year.". 

Sec.  6.  Imposition  and  Rate  of  Tax  on  Still 
Wines. 

(a)  In  General. — The  last  sentence  of  sec- 
tion 5041  (a)  of  the  Internal  Revenue  Code 
of  1954  (relating  to  tax  on  wines)  is  amended 
by  striking  out  "0.277"  and  inserting  in  lieu 
thereof  "0.392". 

(b)  Effective  Date. — The  amendment 
made  by  this  section  shall  take  effect  on  the 
first  day  of  the  first  calendar  month  which 
begins  more  than  90  days  after  the  date  of 
enactment  of  this  Act. 

Mr.  ROBERT  C.  BYRD.  I  ask  unani- 
mous consent  that  the  amendments  be 
considered  en  bloc. 

The  PRESIDING  OFFICER.  Without 
objection,  the  amendments  are  consid- 
ered and  agreed  to,  en  bloc. 

Mr.  ROBERT  C.  BYRD.  Mr.  President, 
I  ask  unanimous  consent  to  have  printed 
in  the  Record  an  excerpt  from  the  report 
(No.  93-986) ,  explaining  the  purposes  of 
the  measure. 

There  being  no  objection,  the  excerpt 
was  ordered  to  be  printed  in  the  Rec- 
ord, as  follows : 

I.  Summary 

House  hill. — The  House-passed  bill  would 
continue  from  January  1,  1974,  through  De- 
cember 31,  1976,  the  suspension  of  duties 
on  certain  bicycle  parts  and  accessories.  The 
committee  bill  does  not  substantively  mod- 
ify the  House  bill,  but  includes  a  number  of 
additional  provisions. 

Committee  amendment. — The  first  pro- 
vision added  by  the  committee  deals  with 
the  application  of  the  moving  expense  pro- 
visions to  members  of  the  armed  services. 
The  Tax  Reform  Act  of  1969  made  certain 
revisions  with  respect  to  the  deduction  for 
moving  expenses.  Several  of  the  changes 
made  in  the  1969  Act  present  significant 
problems  with  respect  to  their  application  to 
members  of  the  armed  services.  In  addition, 
changes  dealing  with  reporting  and  with- 
holding would  improve  administrative  bur- 
dens on  the  Department  of  Defense.  Since 
the  enactment  of  the  1969  changes,  the  In- 
ternal Revenue  Service  has,  by  administra- 
tive determination,  provided  a  moratorium 
with  respect  to  the  application  of  the  new 
moving  expense  rules  to  members  of  the 
armed  services  and  to  the  Department  of 
Defense.  The  most  recent  extension  of  this 
moratorium  expired  at  the  end  of  1973.  The 
committee  has  by  legislation  extended  this 
moratorium  one  more  year  until  January  1, 
1975,  pending  the  development  of  a  legisla- 
tive solution. 

The  second  committee  provision  repeals 
the  tax  and  other  regulatory  provisions  on 
filled  cheese  in  the  Internal  Revenue  Code. 
These  provisions,  which  were  originally  en- 
acted to  regulate  the  wholesomeness  and 
purity  of  cheese  products,  presently  serve  no 
internal  revenue  purposes.  Regulations  as 
to  the  wholesomeness  and  purity  of  filled 
cheese  products  are  now  enforced  by  the 
Food  and  Drug  Administration  outside  of 
the  provisions  of  the  Internal  Revenue  Code. 

The  third  committee  provision  permits  cer- 
tain private  foundations  whose  assets  are 
largely  invested  in  the  stock  of  a  multi-state 


regulated  company  (described  In  section  101  f 
(1)  (4)  of  the  Tax  Reform  Act  of  1969>  to  f 
exclude  the  value  of  this  stock  In  computing  f 
the  amount  of  their  required  charltabte  dls- 
trlbutlons  imder  the   private  foundation 
provisions.  This  amendment  Is  designed  to.  ? 
effectuate  the  intent  of  Congress  in  the  1969  P 
Act  by  preventing  the  charitable  distribution  F 
provisions  from  resulting  in  a  forced  dives- 
tlture  of  stock  that  Congress  determined  f' 
certain  types  of  foundations  shovild  be  per-  ' 
mltted  to  retain.  |! 

The  fourth  committee  provision  is  designed  p 
to  reduce  the  tax  reporting  burden  of  the  Na-  \ 
tlon's  employers  by  making  It  possible  to 
change  social  security  tax  reporting  from  a  \ 
quarterly  basis  to  an  annual  basis. 

The  fifth  committee  provision  Increases  the  f 
amount  of  carbon  dioxide  that  may  be  con-  I 
talned  in  still  wines  from  0.277  to  0.392  gram 
per  100  milliliters  of  wine.  This  increase  Is  S 
Intended  to  Improve  the  shelf  life  of  wines  I 
with  low  alcoholic  content.  This  Is  becavise  f 
as  the  alcoholic  content  of  a  wine  decreases,  B 
the  wine  tends  to  deteriorate  more  qtiickly  f 
since  there  is  less  alcohol  to  act  as  a  preserva-  ,^ 
tive.  This  amendment  does  not  change  the  t 
tax  rates  of  these  wines  nor  is  it  expected 
to  result  In  reduced  siles  In  carbonated  and  t 
sparkling  wines  or  champagne. 

11.  General  Explanation  L 
a.  bicycle  parts  1 

H.R.  6642  would  continue  the  suspension  ''' 
of  column  1  duties  on  certain  bicycle  parts,  * 
Including  generators,  deralUeurs  (derailers),  |' 
and  caliper  brakes,  which  terminated  as  of  , 
December  31,  1973.  The  duty  suspensions  on 
these  bicycle  i>arts  were  first  enacted  in  1971  !'! 
in  order  to  improve  the  ability  of  domestic  H 
producers  of  bicycles  to  compete  with  for- 
elgn  manufacturers  of  bicycles.  The  bicycle 
parts  covered  by  the  bill  are  not  .generally  ^ 
available  from  domestic  sources.  Such  parts  * 
would  normally  be  subject  to  rates  of  duty  j' 
ranging  from  15  to  19  percent.  Accordingly,  * 
the  bill  would  help  to  reduce  the  landed 
cost  of  certain  imported  bicycle  parts  and  f' 
accessories  necessary  for  the  manufacture  of 
certain  types  of  bicycles. 

The  domestic  bicycle  producers  are  strong-  j,; 
ly  in  favor  of  this  legislation.  There  is  no  jj 
domestic  production  of  the  parts  covered  by  \. 
the  bill,  except  in  the  case  of  stick  shift  ' 
levers.  And  in  this  latter  case,  the  firm  manu-  . 
facturing  this  Item  is  not  opposed  to  the  I 
enactment  of  the  temporary  duty  suspen-  * 
slon. 

The  Committee  has  received  favorable  re-  t 
ports  on  this  bill  from  the  Department  of  ^ 
Commerce  and  the  Office  of  the  Special  Rep-  i, 
resentative  for  Trade  Negotiations.  Further-  i, 
more,  no  objection  on  H.R.  6642  has  been  , 
received  by  the  Committee  from  domestic  t_ 
producers  of  bicycle  parts  or  any  other  In-  ^ 
terests. 

B.  application  of  moving  expense  provisions 

TO   MEMBERS   OF  U.S.   MILITARY  SERVICES 

The  Tax  Reform  Act  of  1969  made  a  series 
Of  revisions  in  the  tax  treatment  of  moving  ' 
expenses.  Some  of  these  allowed  more  gen-  ' 
erous  treatment  than  prior  law  and  some 
were  more  restrictive.  In  the  first  category 
the  Act  broadened  the  categories  of  deduct- 
ible moving  expenses  to  include  three  new 
categories  of   deductible  moving  expenses 
(under  sec.  217)  :  (1)  pre-move  househunting 
trip  expenses;  (2)  temporary  living  expenses 
for  up  t;o  30  days  at  the  new  Job  location;  and  ■ 
(3)  qualified  expenses  of  selling,  purchasing 
or  leasing  a  residence.  These  additional  de- 
ductions were  limited  to  an  overall  limit  oT 
$2,500,  with  a  $1,000  limit  on  the  first  two 
categories.  Prior  law  already  allowed  deduc-  i 
tions  for  the  moving  of  household  goods  to  > 
the  new  location  and  the  traveling  expenses  , 
for  the  family  (including  meals  and  lodging) 
to  the  new  location. 

On  the  other  hand,  however,  the  1969  Ac*  J 
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In  certain,  respects  restricted  the  tax  treat- 
ment oi  moving  expenses.  First,  it  provided 
*hat  all  reimbursements  of  moving  from  one 
residence  to  another  were  to  be  included  in 
ithe  t83q>ayer"s  adjusted  gross  income  as  com- 
pensatlon  for  services  (under  sec.  82)  but 
with  offsetting  deductions  allowed  to  the  ex-\ 
tent  they  were  the  type  of  moving  expenses 
deductible  under  section  217.  Second,  the 
1969  Aot  increased  the  minimum  20-miIe  test 
to  50  miles  for  a  move  to  qualify  for  the 
deduction  and  third  it  modified  the  existing 
39-week  rule,  the  rule  requiring  a  taxpayer 
to  be  employed  full  time  for  39  weeks  out  of 
th«  year  following  the  relocation  in  order  to 
be  eligible  for  the  moving  expen.se  deduction.^ 

According  to  the  Department  of  Defense, 
the  restrictive  changes  made  in  the  1969  Act 
present  significant  problems  with  respect  to 
their  application  to  members  of  the  military 
services.  It  Is  reported  that  this  Is  especially 
the  case  with  the  requirement  (under  sec. 
82  and  the  regulations  thereunder)  that  all 
moving  expense  reimbursements,  whether 
in-kind  or  cash,  be  hicluded  in  gross  Income 
as  compensation  and  reported  both  to  the 
individual  and  the  Internal  Revenue  Service 
for  withholding  tax  purposes.  The  Depart- 
ment of  Defense  has  indicated  that  identi- 
fication of  in-kind  "reimbursements"  for  each 
serviceman  where  the  Department  of  Defense 
pays  for  the  moving  expense  to  the  mover,  or 
does  the  moving  itself,  would  involve  sub- 
stantial administrative  burdens  for  the  de- 
partment as  well  as  increasing  their  costs 
at  no  revenue  gain  to  the  Treasury. 

The  Department  of  Defense  also  has  indi- 
cated that  the  requirements  that  the  new 
place  of  work  be  at  least  a  50-mlle  move 
and  that  the  Individual  work  for  at  least  39 
weeks  at  the  new  location  represented  hard- 
ships for  military  personnel  since  many  man- 
datory personnel  moves  are  made  for  less 
than  39  weeks  and  for  less  than  50  miles.  As 
a  result,  the  servicemen  Involved  would  not 
be  allowed  any  deduction  for  their  moving 
expenses,  but  stiU  would  be  required  to  re- 
port the  moving  expense  "reimbursement," 
whether  paid  by  the  Government  or  paid 
directly  to  them  eis  a  cash  reimbursement. 

Since  the  enactment  of  the  1969  changes, 
the  mtemal  Revenue  Service  has  by  admin- 
istrative determination  provided  a  morator- 
ium on  withholding  and  reporting  with  re- 
spect to  the  application  of  the  new  moving 
expense  rules  to  members  of  the  military 
services.'  The  most  recent  extension  of  this 
Internal  Revenue  Service  moratorium  expires 
at  the  end  of  1973.  The  moratorium  does  not 
apply  to  cash  reimbursements  of  moving  ex- 
penses, which  are  still  required  to  be  re- 
ported. In  addition,  where  the  moving  ex- 
penses paid  by  a  serviceman  exceeds  his  re- 
Imbxirsements  for  his  expenses,  the  excess 
amounts  may  be  allowable  as  a  deduction  If 
they  are  otherwise  deductible  under  section 
217. 

The  Department  of  Defense  submitted  leg- 
islative proposals  to  Congress  In  1973  dealing 
with  the  application  of  the  deduction  for 
moving  expenses  to  the  military.  Since  the 
moratorium  expired  at  the  end  of  1973,  there 
was  not  sufficient  time  In  this  session  of  Con- 
gress to  anal3^  these  proposals.  As  a  result, 
the  committee  by  legislative  action  Is  ex- 
tending this  moratorivmi  as  to  the  applica- 
tion of  the  1969  changes  in  the  moving  ex- 
pense nUes  to  members  of  the  military  serv- 
ices for  one  more  year,  or  until  January  1, 


1  The  39-week  test  is  waived  if  the  employee 
Is  unable  to  satisfy  it  as  a  result  of  death, 
disability,  or  Involuntary  separation  (other 
than  for  willful  misconduct).  The  Act  also 
made  the  moving  expense  deduction  available 
to  the  self-employed.  Self-employed  individ- 
uals have  a  78-week  rule,  Instead  of  the  39- 
week  rule. 

•Internal  Revenue  Service,  Public  Infor- 
mation, Fact  Sheet,  November  30, 1970  (letter 
to  Secretary  of  Defense). 


1975.  In  the  meantime,  the  committee  has 
Instructed  the  staff  ot  the  Joint  Committee 
on  Internal  Revenue  Taxation  to  review  t\\e 
proposed  legislation  and  pre.sent  an  analysis 
to  the  committee  for  its  consideration. 

This  provision  will  not  have  any  effect  on 
revenues  since  it  continues  existing  admin- 
istrative rules. 

C.  TAXATION   AND   REGITLATIGN   ON   THE  MANU- 

FACTURE AND  SALE  OF  FILLED  CHEESE 

Under  present  law  an  excise  tax  Is  imposed 
on  the  sale  of  filled  cheese  at  a  rate  of  one 
cent  per  pound  for  domestically  manufac- 
tured cheese  and  at  a  rate  of  eight  cents  per 
pound  on  imported  cheese.  In  addition,  an 
occupational  tax  of  $400  per  year  is  imposed 
on  each  factory  of  a  manufacturer  of  filled 
cheese,  a  $250  annual  tax  is  imposed  on 
each  wholesale  distributor  and  a  $12  annual 
tax  Imposed  on  each  retail  dealer.  The  code 
also  provides  certain  other  requirements  as 
to  the  packaging,  labeling  and  the  posting 
of  signs  with  respect  to  the  marketing  of 
filled  cheese.  Criminal  penalties  are  provided 
for  failure  to  pay  these  taxes  or  for  violation 
of  the  stamping  and  labeling  requirements. 

Filled  cheese  Is  defined  In  the  Internal 
Revenue  Code  (see.  4846)  to  include  "all 
substances  made  of  milk  or  skimmed  milk, 
with  the  admixture  of  butter,  animal  oils 
or  fats,  vegetable  or  any  other  oils,  or  com- 
pounds foreign  to  such  milk,  and  made  in 
Imitation  or  semblance  of  cheese." 

The  filled  cheese  taxes  and  regulatory  re- 
quirements were  originally  enacted  In  1896. 
That  legislation  was  one  of  a  number  of 
provisions  enacted  to  Insure  purity  and  to 
inhibit  the  sale  of  factory-prepared  foods  In 
competition  with  natural  foods. 

Since  the  taxes  Imposed  on  filled  cheese 
are  relatively  low,  the  taxes  alone  have  not 
Inhibited  the  production  of  filled  cheese. 
It  is  the  packaging  and  labeling  require- 
ments which  have  had  the  effect  of  prevent- 
ing all  but  a  small  amount  of  filled  cheese 
from  being  sold,  although  there  is  presently 
an  increasing  Interest  in  its  marketability. 

The  committee  believes  that  one  of  the 
original  purposes  of  the  filled  cheese  laws — to 
Inhibit  competition  of  factory-prepared  foods 
with  natTiral  foods — Is  no  longer  appropri- 
ate. The  second  of  the  original  purposes — to 
insure  food  purity — is  no  longer  an  appro- 
priate activity  to  be  carried  on  by  the  In- 
ternal Revenue  Service.  Any  requirements  as 
to  the  quality  and  labeling  of  cheese  prod- 
ucts fall  clearly  vrtthUi  the  Jurisdiction  of  the 
Food  and  Drug  Administration  and  can  be 
administered  by  that  agency  separate  from 
the  tax  laws.  FHirthermore,  the  committee 
understands  thUt  the  Food  and  Drug  Ad- 
ministration presently  has  the  authority  to 
regulate  the  marketability  of  filled  cheese. 
Since  the  provisions  in  the  Internal  Revenue 
Code  serve  no  internal  revenue  purposes  and 
since  appropriate  regulation  as  to  the  whole- 
someness  and  purity  of  products  falling  In 
the  filled  cheese  category  are  enforced  by  the 
Pood  and  Drug  Administration  outside  of 
the  provisions  of  the  Internal  Revenue  Code, 
the  committee  believes  that  these  provisions 
are  no  longer  needed  as  part  of  the  Internal 
Revenue  Code  and  should  be  repealed. 

This  provision  Is  to  become  effective  after 
the  date  of  enactment. 

Since  the  filled  cheese  provisions  were  not 
intended  for  revenue  raising  purposes  and 
actually  only  resulted'  In  approximately  $10,- 
000  In  revenues  In  fiscal  year  1973,  the  en- 
actment of  this  provision  will  result  in  a 
negligible  effect  on  revenues. 

D.  EXCBTPTION  TO  THE  CHARITABLE  DISTRIBUTION 
REQUIREMENTS  FOR  CERTAIN  PRIVATE  FOUNDA- 
TIONS 

Present  law  limits  the  Involvement  of  pri- 
vate foundations  in  business  enterprises  by 
divestiture  of  business  holdings  in  excess  of 
certain  precribed  percentages.  An  exception 
to  this  rule  was  provided  In  the  Tax  Reform 
Act  of  1969  (sec.  101(1)  (4) ).  That  exception 


permitted  the  retention  of  51  percent  of  a 
business'  stock  in  the  case  of  any  founda- 
tion incorporated  before  January  1,  1951, 
where  substantially  all  of  Its  assets  on  May 
26,  1969,  consisted  of  more  than  90  percent  of 
the  stock  of  an  Incorporated  business  enter- 
prise which  is  licensed  and  regrulated,  the 
sale.3  and  contracts  of  which  are  regulated, 
and  professional  representatives  of  which  are 
licensed,  by  State  regulatory  agencies  In  at 
least  10  States.  In  addition,  in  order  to 
qualify  for  the  provision  the  foundation  must 
have  received  its  stock  solely  by  gift,  devise 
or  bequest.! 

Under  this  exception,  the  Herndon  Founda- 
tion is  permitted  to  retain  up  to  51  percent 
of  the  stock  In  the  Atlanta  Life  Insurance 
Company.  However,  it  has  come  to  the  com- 
mittee's attention  that  the  charitable  dis- 
tribution provisions,  which  reqlilre  a  private 
foundation  to  distribute  currently  the  great- 
er of  its  adjusted  net  income  or  a  stated  per- 
centage of  its  investment  assets  (the  mini- 
mum investment  return) ,  are  forcing  divesti- 
ture of  the  stock  that  Congress  determined 
the  Herndon  Foundation  should  be  i>ennitt€d 
to  keep. 

As  a  result,  the  Intent  of  Congress  In  1969, 
that  foundations  like  the  Herndon  Founda- 
tion should  be  able  to  retain  51  percent  of  the 
stock  of  a  company,  is  being  frustrated  be- 
cause of  the  operation  of  the  minimum  in- 
vestment return  provision.  To  overcome  this 
result,  the  committee  has  provided  that  in 
the  case  of  a  private  foundation  of  the  type 
referred  to  above  (described  in  sec.  101(1)  (4) 
of  the  Tax  Reform  Act  of  1969)  the  minimum 
investment  return  and  the  adjusted  net  In- 
come are  to  be  determined  without  regard  to 
the  foundation's  stock  holdings  (or  divided 
Income  on  such  holdings)  in  the  company  in 
question.  The  dividend  income  derived  from 
such  stock,  however,  is  to  be  added  to  the 
amount  that  the  private  foundation  is  other- 
wise required  to  distribute  currently. 

This  provision  shall  apply  with  respect  to 
taxable  years  beginning  after  December  31, 
1971. 

This  provision  will  not  have  any  effect  on 
the  revenues  to  the  Treasury. 

E.  ANNUAL  WAGE  REPORTING  FOB 
SOCIAL  SECUEITT 

The  Committee  added  a  provision  to  the 
House-passed  bill  which  Is  designed  to  reduce 
the  tax  reporting  burden  of  the  Nation's  em- 
ployers. Under  the  Committee  provision,  the 
Secretaries  of  the  Treasury  and  of  Health, 
Education,  and  Welfare  would  be  provided 
with  the  authority  they  need  to  exchange  In- 
formation on  a  basis  which  would  make  It 
possible  to  change  social  security  tax  report- 
ing from  a  quarterly  basis  to  an  annual  basis. ' 
The  Committee  provision  originated  In  tflie 
recommendations  of  several  Government 
study  groups  and  its  adoption  would  conclude 
approximately  two  decades  of  study  and  ne- 
gotiation between  the  two  departments  In- 
volved. 

Under  existing  Treasury  department  reg- 
ulations, employers  are  required  to  submit 
quarterly  reports  of  the  wages  paid  to  their 
employees  which  are  subject  to  social  secu- 
rity taxes.  These  reports,  on  Treasury  Form 
941-A,  must  list  each  employee  by  name, 
social  security  account  number,  and  total 
wages  paid  to  the  employee  with  respect  to 
which  social  security  taxes  are  paya'ble.  The 
preparation  and  filing  of  this  quarterly  re- 
port Involves  considerable  effort  and  expense 
on  the  part  of  employers  particularly  in  the 
case  of  small  and  medium-sized  companies 
which  do  not  have  the  advantage  of  com- 


1  Stock  of  a  company  placed  in  trust  before 
May  27,  1969,  with  provision  for  the  re- 
mainder to  go  to  the  foundation  also  is  treat- 
ed as  coming  under  this  provision  If  the 
foundation  held  on  May  26,  1969,  without 
regard  to  such  trust,  more  'than  20  percent 
of  the  stock  of  enterprise. 
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puterized  payroll  systems.  An  April  17,  1973 
report  issued  by  the  Select  Committee  on 
Small  Business  stated  that  its  Subcommit- 
tee on  Government  Regulation  had  found 
studies  Indicating  that  the  annual  cost  to 
small  employers  of  submitting  this  form 
might  total  as  much  as  $235  million  (Senate 
Report  No.  93-125,  p.  49). 

The  Committee  provision  would  make 
possible  the  elimination  of  this  report  by 
changing  certain  technical  requirements  of 
the  social  security  program  which  currently 
depend  on  data  from  the  Form  941-A  and 
by  providiiig  the  Internal  Revenue  Service 
and  the  Social  Security  Administration  au- 
thority which  would  enable  them  to  enter 
into  an  agreement  for  cooperative  proces- 
sing of  a  revised  annual  wage  reporting  form 
(i.e.  Form  W-2)  in  a  manner  which  will 
most  effectively  and  efficiently  provide  each 
agency  with  the  information  it  requires. 
Thus,  In  place  of  the  present  requirement 
that  each  employer  submit  5  reports  per 
year  with  respect  to  each  employee  (4  quar- 
terly reports  on  Form  941-A  and  1  annual 
report  on  Form  W-2),  the  Committee  pro- 
vision makes  possible  a  revision  in  Treasury 
Department  regulations  to  permit  employers 
to  file  a  single  consolidated  annual  wage 
report  for  each  employee  which  will  show 
both  his  total  earnings  for  the  year  and  the 
quarterly  breakdown  of  his  social  security 
earnings. 

The  present  Form  941-A  provides  for  wage 
Information  used  by  the  Social  Security  Ad- 
ministration as  the  source  of  data  for  com- 
puting the  automatic  increases  in  the 
amount  of  annual  earnings  subject  to  social 
security  taxes  (the  social  security  "wage 
base")  and  In  the  amount  of  annual  earn- 
ings which  a  beneficiary  may  have  without 
any  reduction  In  his  social  security  benefits 
(the  "exempt  amount.")  Under  exising  law, 
whenever  an  Increase  in  the  cost  of  living 
triggers  an  automatic  social  security  bene- 
fit increase,  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  Is  required  to  promulgate 
regulations  Increasing  the  wage  base  and 
the  exempt  amount. 

Under  current  law  these  increases  are  based 
on  the  percentage  rise  in  the  average  amount 
of  taxable  wages  up  to  the  first  quarter  of 
the  year  In  which  the  determination  of  the 
amount  of  the  increase  is  made,  and  the 
increases  become  effective  as  of  the  start  of 
the  following  year.  If  employee  wages  are 
reported  annually  rather  than  quarterly, 
however,  the  necessary  data  to  compute  the 
Increase  in  wage  base  and  exempt  amount 
would  not  be  available  until  well  after  the 
beginning  of  the  year  in  which  the  increases 
are  to  be  effective.  The  Committee  provision, 
therefore,  moves  back  by  one  year  the  base 
period  to  be  used  for  determining  the  amount 
of  increases  in  taxable  wages  so  that  the  Sec- 
retary of  Health,  Education,  and  Welfare 
wUl  have  sufficient  time  to  make  his  deter- 
minations on  the  basis  of  an  annual  wage 
report.  (However,  no  change  is  made  in  the 
benefit  increase  provisions  of  present  law.) 
Thus,  for  example,  the  increase  in  the  wage 
base  and  exempt  amount  which  is  to  be 
effective  as  of  January  1,  1975  would  be  com- 
puted according  to  the  growth  rate  in  aver- 
age taxable  wages  from  the  first  quarter  of 
1972  to  the  first  quarter  of  1973  rather  than 
according  to  the  growth  rate  from  the  first 
quarter  of  1973  to  the  first  quarter  of  1974. 

Current  law  bases  the  automatic  increases 
In  the  wage  base  and  exempt  amount  on  the 
rise  in  average  taxable  wages  from  the  first 
quarter  of  one  year  to  the  first  quarter  of  the 
next  year  rather  tlian  on  the  annual  increase 
in  wage  levels  generally  because  the  Social 
Security  Administration  does  not  now  re- 
ceive the  information  necessary  to  make  a  de- 
termination based  on  average  annual  wages 
in  all  employment.  When  the  revised  report- 
ing regulations  made  poselble  by  the  Com- 
mittee provision  are  implemented,  this  in- 


formation will  become  available  Accordingly, 
the  Committee  bill  provides  that,  starting 
in  1978.  determinatioiis  as  to  the  amount  of 
future  automatic  increases  in  the  annvial 
amount  of  earnings  subject  to  social  security 
taxes  and  in  the  amount  of  annual  earnings 
a  beneficiary  can  have  without  reduction  in 
benefits  will  be  based  on  the  gi'owth  from 
year  to  year  in  average  aniiual  wages  in  all 
employment  rather  than  on  the  growth  of  the 
amount  of  wages  subject  to  social  sectirity 
taxes  in  the  first  quarter  of  each  year.  As  a 
practical  matter,  it  is  estimated  that  there 
will  be  negligible  impact  on  the  way  in  which 
the  automatic  increase  provisions  will  oper- 
ate, since  the  annual  rate  of  growth  is  ap- 
proximately the  same  for  average  first  quar- 
ter taxable  wages,  average  annual  wages  in 
employment  covered  by  social  security,  and 
average  annual  wages  in  the  national  econ- 
omy. 

The  Committee  provision  would  not  af- 
fect the  responsibility  of  employers  for  the 
collection  and  payment  of  social  security 
taxes  nor  would  it  alter  in  any  way  the  re- 
quirements as  to  the  dates  on  which  pay- 
ments of  these  taxes  are  due.  The  provision 
would  make  no  change  in  the  amount  of 
work  required  in  order  to  qualify  for  social 
security  benefits  and  no  change  would  be 
made  in  the  way  benefits  are  computed. 
Moreover,  it  would  not  have  any  impact  on 
the  financial  status  of  the  social  security 
program. 

In  addition,  the  Committee  notes  that  the 
amendment  would  have  no  effect  on  the 
way  in  which  States  and  local  govern- 
ments report  earnings  to  the  Social  Security 
Administration.  The  situation  with  respect 
to  State  and  local  government  employment 
covered  by  social  security  is  different  than 
the  situation  with  respect  to  private  em- 
ployment, and  the  procedures  for  reporting 
wages  are  governed  by  agreements  between 
the  States  and  the  Secretary  of  Health, 
Education,  and  Welfare.  A  wide  variety  of 
patterns  exists  with  respect  to  the  types  of 
State  and  local  employment  which  are  or  not 
covered  under  a  multiplicity  of  agreements 
between  the  States  and  the  Federal  govern- 
meiat  and,  in  turn,  between  the  States  and 
local  governmental  entities.  The  existing  re- 
porting procedures,  therefore,  serve  not  only 
the  requirements  of  the  Social  Security  Ad- 
ministration but  also  the  requirements  of 
the  State  social  security  agencies  which  are 
responsible  for  coordinating  the  activities 
with  respect  to  social  security  of  the  various 
governmental  employers  within  each  State. 
Accordingly,  Committee  expects  that  the 
Secretary  of  Health,  Education,  and  Welfare 
will  not  modify  the  regulations  and  proce- 
dures with  respect  to  the  reporting  of  social 
security  wages  in  the  case  of  State  and  local 
employees  except  to  the  extent  that  modi- 
fications may  be  agreed  tipon  between  him 
and  the  States  involved. 

***** 


♦      *      ♦      *      *  I 

III.  COSTS  OF  CARRYING  OUT  THE  BILL  AND  | 
EFFECT  ON  THE  REVENUES  OF  THE  BILL  j 

In  compliance  with  section  252(a)  of  the  \ 
Legislative  Reorganization  Act  of  1970,  the 
following  statement  is  made  relative  to  the 
costs  to  be  incurred  in  carrying  out  this  bill 
and  the  effect  of  the  revenues  of  the  bill,  i 
The  Committee  estimates  that  the  extension  ! 
of  the  existing  suspensions  of  duties  on  bi- 
cycle parts  provided  by  the  bill  will  not  re- 
sult in  any  additional  revenue  loss  or  ad- 
ministrative costs.  The  committee  estimates 
tliat  the  provisions  of  the  committee  amend- 
ment involve  a  negligible  revenue  effect.  1 

Mr.  CURTIS.  Mr.  President,  may  I  in- 
quire  from   the   distinguished  leader 
whether  this  measure  has  been  cleared 
for  passage  with  the  minority  leader-  , 
ship?  I 

Mr.  ROBERT  C.  BYRD.  It  has.  ' 

Mr.  CURTIS.  And  with  the  distin-  , 
guished  minority  member  of  the  Finance  ' 
Committee,  Mr.  Bennett?  ' 

Mr.  ROBERT  C.  BYRD.  I  am  informed 
it  has  been  cleared  with  the  Senator's  ; 
side  of  the  aisle.  ' 

Mr.  CURTIS.  I  thank  the  Senator. 

The  PRESIDING  OFFICER.  The  bill  j 
is  open  to  further  amendment.  If  there  \ 
be  no  further  amendment  to  be  proposed,  i 
the  question  Is  on  the  engrossment  of  the 
amendments  and  the  third  reading  of 
the  bill. 

The  amendments  were  ordered  to  be 
engrossed  and  the  bill  to  be  read  a  third 
time. 

The  bill  (H.R.  6642)  was  read  the  third  ' 
time  and  passed. 
The  title  was  amended  so  as  to  read: 
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•'AlI  v.ct  to  cKiid  the  duties  o.i  c  ;r.;..\'  i 
bicycle  par'  .  unci  accessories  until  tiie 
d.-^se  cf  Doc  luber  31,  1976,  ai.-d  for  otlier 

Mr.  ROBERT  C.  BYRD.  Mr.  Presi- 
dent, I  move  to  reconsider  the  vote  by 
which  Calendar  No.  950,  H.R.  6642  was 
parsed. 

l.1r.  ROBERT  C.  BYRD.  I  move  to  lay 
that  motion  on  the  table. 

I  move  to  lay  that  motion  on  the 
table. 
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APPOINTMENT  OF  CONFEREES  ON 
H.R.  6642.  SUSPENSION  OF  DUTIES 
ON  CERTAIN  BICYCLE  PARTS  AND 
ACCESSORIES 

Mr.  ULLMAN.  Mr.  Speaker,  I  ask 
unanimous  consent  to  take  from  the 
Speaker's  table  the  bill  (H.R.  6642)  to 
suspend  the  duties  of  certain  bicycle 
parts  and  accessories  until  the  close  of 
December  31,  1976,  with  Senate  amend- 
ments thereto,  disagree  to  the  Senate 
amendments,  and  request  a  conference 
with  the  Senate  thereon. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Ore- 
gon? The  Chair  hears  none,  and  appoints 
the  following  conferees:  Messrs.  Mills, 
Ullman,  Burke  of  Massachusetts, 
ScHNEEBELi,  and  Collier. 
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SUSPENSION  OP  DUTIES  ON  BI-' 
CYCLE  PARTS— MESSAGE  EROM' 
THE  HOUSE 

Mr.  TALMADGE.  Mr.  President,  I  ask 
the  Chair  to  lay  before  the  Senate  a  mes-  i 
sage  from  the  House  of  Representatives 
on  H.R.  6642. 

The  PRESIDING  OFFICER  laid  be- 
fore the  Senate  a  message  from  the , 
House  of  Representatives  announcing  its 
disagreement  to  the  amendments  of  the 
Senate  to  the  bill  (H.R.  6642)  to  suspend  \ 
the  duties  of  certain  bicycle  parts  and 
accessories  until  the  close  of  December  : 
31,  1976  and  requesting  a  conference 
with  the  Senate  on  the  disagreeing  votes 
of  the  two  Houses  thereon. 

Mr.  TALMADGE.  I  move  that  the  Sen-  i 
ate  insist  upon  its  amendments  and  \ 
agree  to  the  request  of  the  House  for  a  i 
conference  on  the  disagreeing  votes  of 
the  two  Houses  thereon,  and  that  the 
Chair  be  authoz'ized  to  appoint  the  con-  i 
ferees  on  the  part  of  the  Senate. 

The  motion  was  agreed  to;  and  the 
Presiding  Officer  appointed  Messrs.  Long, 
TALMADGE,  Hartke.  Bennett,  and  Curtis  ' 
conferees  on  the  part  of  the  Senate. 
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H.R.  6642  (Bicycle  Parts) 


Amdt.  Bill 
No.         page  Description 


1-4  1    Clerical  amendments  reflecting  the  fact  that  new 

sections  were  added  to  the  Senate  bill. 
*     *     *     *  * 


(1) 


2 

H.R.  6642  (Bicycle  Parts)— Continued 


Amdt.  Bill 

No.         page  Description 


*     *     *     *  * 


8  5-14   Annual  wage  reporting  for  social  security. — Author- 

izes the  exchange  of  information  between  the 
Treasury  Department  and  Health,  Education, 
and  Welfare  so  as  to  permit  cooperative  process- 
ing of  employers'  informational  returns  with 
respect  to  social  security  and  income  tax,  with 
each  agency  bearing  its  proper  share  of  the  costs 
of  such  processing.  The  amendment  also  changes 
the  basis  for  determining  automatic  increases 
in  the  amount  of  annual  earnings  subject  to 
social  security  and  the  amount  of  annual 
earnings  which  a  social  security  beneficiary^ 
m&y  have  with  no  loss  of  benefits.  Under  the 
amendment,  these  changes  would  be  based  on 
the  increase  in  average  annual  wages  in  all 
emplo\Tnent  rather  than  on  the  increase  in 
]st-quarter  wages  subject  to  social  security  tax, 
and  the  base  period  would  be  moved  back  by  1 
3'^ear.  The  practical  effect  of  the  amendment 
would  be  to  make  it  possible  for  employers  to 
file  a  single  annual  report  of  employees'  wages 
under  social  security^  (showing  a  quarterly 
breakdown  of  those  wages)  rather  than  filing 
four  such  reports  on  a  quarterly  basis. 
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Amdt.  Bill 
No.         page  Description 
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H.R.  11452  (Feathers  and  Downs)— Continued 


Amdt.  Bill 
No.  page 


Description 


7  5-6    Coordination,  of  Federal  employee  health  program 

with  Medicare. — Defers  for  1  year  (until  Jan.  1, 
1976)  the  requirement  in  present  law  that  no 
payment  may  be  made  under  Medicare  for  any 
service  to  an  individual  enrolled  in  the  Federal 
Employees  Health  Program  unless  the  Secretary 
finds  that  the  Federal  Employee  Health  Plan 
has  provision  for  proper  coordination  with 
Medicare.  (Curtis  floor  amendment  adopted  by 
voice  vote.) 
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H.R.  13631  (Horses) 


Aifidt.  BiU 
No.         page  Description 


1  2-3    Judicial  review  of  decisions  of  Provider  Reimburse- 

ment Review  Board. — Present  law  grants  judicial 
review  to  providers  of  Medicare  services  only 
when  the  Secretary  of  HEW  on  his  own  motion 
reverses  or  modifies  adversely  to  the  provider 
a  decision  of  the  Provider  Reimbursement 
Review  Board.  The  amendment  gives  providers 
the  option  of  judicial  review  of  any  boara  decision 
or  subsequent  affirmations,  modification,  or 
reversal  by  the  Secretary.  In  addition,  when  a 
provider  seeks  judicial  review  the  amount  in 
controversy  shall  be  subject  to  annual  interest 
beginning  6  months  after  the  intermediary  has 
made  a  final  determination  or  within  6  months 
after  final  determination  would  have  been  made 
had  it  been  on  a  timely  basis. 
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3  3-4    Supplemental  security  income. — Provides  that  sup- 

port and  maintenance  furnished  to  an  individual 
in  a  nonprofit  retirement  home  or  institution 
will  not  be  considered  as  income  for  the  purpose 
of  teducing  his  SSI  payments  when  the  cost 
of  that  support  and  maintenance  is  met  by  the 
home  itself  or  by  another  nonprofit  organiza- 
tion. (Long  (on  behalf  of  Church)  floor  amend- 
ment adopted  by  voice  vote.) 
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Mr.  Mills,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  H.R.  6642] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendments  of  the  Senate  to  the  bill  (H.R.  6642)  to 
suspend  the  duties  of  certain  bicycle  parts  and  accessories  until  the 
close  of  December  31, 1976,  having  met,  after  full  and  free  conference, 
have  agreed  to  recommend  and  do  recommend  to  their  respective 
Houses  as  follows : 

That  the  House  recede  from  its  disagreement  to  the  amendments  of 
the  Senate  numbered  1,  2,  3,  and  4,  and  agree  to  the  same. 

The  committee  of  conference  report  in  disagreement  the  amend- 
ments of  the  Senate  numbered  5,  6,  7,  8,  and  9,  and  the  amendment  of 
the  Senate  to  the  title  of  the  bill. 

W.  D.  Mills, 
Al  Ullman, 
James  A.  Burke, 
H.  T.  Schxeebeli, 
Harold  R.  Collier, 

Managers  on  the  Part  of  the  House. 
Russell  Long, 
Herman  E.  Talmadge, 
Wallace  F.  Bennett, 

Managers  on  the  Part  of  the  Senate. 
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JOINT  EXPLANATORY  STATEMENT  OF  THE 
COMMITTEE  OF  CONFERENCE 

The  managers  xm  the  part  of  the  House  and  the  Senate  at  the  con- 
ference on  the  disagreeing  votes  of  the  two  Houses  on  the  amend- 
ments of  the  Senate  to  the  bill  (H.R.  6642)  to  suspend  the  duties  of 
certain  bicycle  parts  and  accessories  until  the  close  of  December  31, 
1976,  submit  the  following  joint  statement  to  the  House  and  the  Senate 
in  explanation  of  the  effect  of  the  action  agreed  upon  by  the  managers 
and  recommended  in  the  accompanying  conference  report: 

***** 
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Amendment  No.  8:  Senate  amendment  numbered  8  added  a  new 
section  5  to  the  bill  designed  to  make  it  possible  to  establish  a  system 
of  combined  annual  reporting  of  Social  Security  and  income  tax 
which  would  replace  present  procedures  which  require  that  employers 
make  quarterly  reports  of  the  wages  paid  to  employees  which  are  sub- 
ject to  Social  Security. 

This  amendment  is  reported  in  technical  disagreement. 
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The  managers  on  the  part  of  the  House  will  offer  the  following 
motion : 

That  the  House  recede  from  its  disagreement  to  the  Senate  amend- 
ment numbered  8,  and  agree  to  the  same  with  an  amendment  as 
follows : 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate  amend- 
ment, insert  the  following : 

Sec.  5.  Study  of  Combined  Annual  Reporting  for  Social  Security 
and  Income  Tax  Purposes. 
The  Secretary  and  the  Secretary  of  Health.^  Education^  and  Welfare 
shall  (1)  study  the  desirability  and  feasibility  of  instituting  a  system 
of  combined  social  security-income  tax  reporting  on  an  annual  basis, 
and  the  effect  of  such  a  system  on  social  security  beneficiaries,  on  the 
costs  to  employers  and  to  the  social  security  program,  and  on  the  ad- 
ministration of  such  program,  and  {2)  submit  to  the  Committee  on 
Ways  and  Means  of  the  House  of  Representatives  and  the  Commit- 
tee on  Finance  of  the  Senate,  no  later  than  December  31, 1974,  <^  joint 
report  of  the  results  of  such  study  containing  their  recommendations 
as  to  the  protnsions,  procedures,  and  requirements  which  might  be  in- 
cluded in  such  a  system  and  the  manner  in  tohich  it  might  be  put  into 
effect. 

The  managers  on  the  part  of  the  Senate  will  move  to  agree  to  the 
amendment  of  the  House  to  Senate  amendment  numbered  8. 

The  managers  note  that  the  Senate  amendment  was  not  intended 
to  affect  in  any  way  the  reporting  of  wages  to  the  Department  of 
Health,  Education,  and  Welfare  by  State  and  local  Governments 
which  have  elected  Social  Security  coverage  for  their  employees,  and 
express  their  understanding  that  the  joint  studj^  will  not  recommend 
any  change  with  respect  to  the  reporting  of  such  wages. 

***** 


Ainendment  to  title : 

The  managers  on  the  part  of  the  House  will  offer  a  motion  that  the 
House  recede  from  its  disagreement  to  the  amendment  of  the  Senate 
to  the  title  of  the  bill  and  agree  to  the  same. 

W.  D.  Mills, 
Al  Ullman, 
James  A.  Burke, 
h.  t.  schneebeli, 
Harold  R.  Collier, 
Managers  on  the  Part  of  the  House. 
Russell  B.  Long, 
Herman  E.  Talmadge, 
Wallace  F.  Bennett, 
Managers  on  the  Part  of  the  Senate. 

o 
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EXTENDING  THE  TEMPORARY  SUS-  " 
PENSION  OF  DUTY  ON  CERTAIN 
BICYCLE     PARTS     AND  ACCES- 
SORIES 

Mr.  ULLMAN.  Mr.  Speaker,  I  call  up 
the  conference  report  on  the  bill  (H.R. 
6642)  to  suspend  the  duties  of  certain 
bicycle  parts  and  accessories  until  the 
close  of  December  31,  1976,  and  ask 
unanimous  consent  that  the  statement 
of  the  managers  be  read  in  lieu  of  the 
report. 

The  Clerk  read  the  title  of  the  bill. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from 
Oregon? 

There  was  no  objection. 

The  Clerk  read  the  statement. 

(For  conference  report  and  statement, 
see  proceedings  of  the  House  of  Octo- 
ber 1, 1974.) 

Mr.  ULLMAN  (during  the  reading). 
Mr.  Speaker,  I  ask  unanimous  consent 
that  the  further  reading  of  the  state- 
ment be  dispensed  with. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from 
Oregon? 

There  was  no  objection. 

(Mr.  ULLMAN  asked  and  was  given 
permission  to  revise  and  extend  his  re- 
marks.) 

Mr.  ULLMAN.  Mr.  Speaker,  the  action 
of  the  conference  with  respect  to  Senate 
amendments  to  H.R.  6642  involves  both 
germane  and  nongermane  amendments 
to  the  original  previsions  of  the  House- 
passed  bill  which  would  amend  the  tariff 
schedules  of  the  United  States  to  extend, 
until  the  close  of  December  31,  1976,  the 
existing  suspension  of  duties  on  imports 
of  certain  bicycle  parts  and  accessories. 

The  Senate  made  no  substantive 
changes  in  the  provisions  of  the  bill  as 
passed  by  the  House.  Senate  amendments 
Nos.  1,  2,  3,  and  4  are  merely  conform- 
ing changes  to  the  House  provisions  ne-  ■ 
cessitated  by  the  nongermane  Senate 
V  amendments  to  H.R.  6642,  the  conference 

report  recommends  that  the  House  re- 
cede and  agree  with  these  amendments. 

The  remaining  amendments  are  non- 
germane  to  the  House-passed  bill.  Let  me 
review  for  Members  of  the  House  the 
contents  ol  the  motions  I  will  make  re- 
garding these  amendments  which  have 
been  available  to  Members  as  part  of  the 
conference  report. 

***** 
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The  next  Senate  amendment — amend- 
ment No.  8 — added  a  provision  to  H.R. 
6642  which  was  designed  to  reduce  tlie 
number  of  tax  reports  employers  must 
make.  Under  existing  Treasury  Depart- 
ment regulations,  employers  are  required 
to  submit  quarterly  reports  of  the  wages 
paid  to  their  employees  which  are  sub- 
ject to  social  security  taxes.  In  addition, 
employers  are  required  to  prepare  the 
W-2  form  which  Is  used  to  report  an 
employee's  annual  earnings  for  incozne 
tax  purposes.  The  Senate  amendment 
would  have  provided  the  Secretary  of  the 
Treasury  and  the  Secretary  of  Health, 
Education,  and  Welfare  with  authority  to 
exchange  infoi-mation  which  would  have 
eliminated  the  necessity  for  the  quar- 
tei'ly  report  on  social  security  earnings 
and  thus  make  it  possible  to  combine  the 
reporting  of  social  security  credits  and 
income  taxes  in  a  single  combined  an- 
nual report. 

The  Social  Security  Administration 
identified  a  number  of  problems  raised 
by  the  Senate  amendment  which  could 
have  a  deleterious  effect  on  the  adminis- 
tration of  the  program  and  could,  to 
a  limited  degree,  affect  the  benefits  re- 
ceived by  some  beneficiaries  under  the 
program.  The  Department  of  Health, 
Education,  and  Welfare  recommended 
that  the  conferees  eliminate  this  provi- 
sion from  the  bill  since  there  is  presently 
underway  a  joint  study  by  the  Secretary 
of  the  Treasury  and  the  Secretary 
of  Health,  Education,  and  Welfare  in  an 
effort  to  determine  the  feasibility  of 
instituting  a  system  of  combined  social 
security — income  tax  reporting  on  an 
annual  basis. 

The  conferees,  therefore,  agreed  to  de- 
fer action  on  this  matter  until  the  study 
presently  under  way  is  completed  after 
being  assured  that  the  study  would  be 
completed  and  a  report  submitted  before 
the  end  of  the  year. 
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The  provision  contained  in  the  motion 
which  I  have  offered,  therefore,  directs 
the  Secretaries  of  Treasury  and  Health, 
Education,  and  Welfare  to  continue  the 
present  study  on  the  desirability  and 
feasibility  of  instituting  a  system  of  com- 
bined reporting  for  social  security  and 
income  tax  purposes,  taking  into  con- 
sideration the  elTect  of  such  a  system  on 
social  security  beneficiares,  on  the  costs 
to  employers  and  to  the  social  security 
program  and  on  the  administration  of 
the  program. 

The  joint  report  of  the  two  Secretaries 
is  to  be  submitted  to  the  Committee  on 
Ways  and  Means  and  the  Senate  Com- 
mittee on  Finance  no  later  than  Decem- 
ber 31,  1974.  If  the  Secretaries  determine 
that  such  a  system  is  desirable  and  work- 
able, their  report  is  to  contain  recom- 
mendations as  to  the  provisions,  proce- 
dures, and  requii'ements  which  might  be 
included  in  such  a  combined  annual  re- 
porting system  and  the  mamier  In  which 
it  might  be  put  into  effect. 

The  final  Senate  amendment  Increases 
the  amount  of  carbon  dioxide  that  may 
be  contained  in  still  wines  from  0,277  to 
0.392  grams  per  100  milliliters  of  wine. 
This  increase  is  intended  to  improve  the 
shelf  life  of  wine  with  low  alcoholic  con- 
tent by  permitting  the  addition  of  a 
little  more  carbon  dioxide.  It  does  not 
change  the  tax  status  of  these  still  wines. 
The  House  conferees  also  accepted  this 
Senate  amendment. 

Mr.  Speaker,  I  now  yield  to  the  gentle- 
man from  Pennsylvania. 

Mr.  SCHNEEBELI.  I  thaiilc  the  gen- 
tleman for  yielding. 

(Ml-.  SCHNEEBELI  asked  and  was 
given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  SCHNEEBELI.  Mr.  Speaker,  H.R. 
6642  would  continue  for  2  years  the  sus- 
pension of  duties  on  certain  bicycle  parts 
and  accessories.  The  bill  was  approved 
unanimously  by  the  Ways  and  Means 
Committee  and  was  passed  by  the  House 
on  a  voice  vote  11  months  ago.  I  see  no 
need  to  elaborate  on  it  further. 

In  the  other  body,  however,  a  num- 
ber of  amendments  were  added,  and  all 
but  one  were  accepted,  with  some  modi- 
fications, by  the  man;,gers  on  the  part  of 
tlie  House  in  the  conference  committee. 
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A  fifth  amendment  by  the  other  body, 
wliich  was  not  agreed  to  by  the  managers 
on  tlie  part  of  the  House,  would  have  per- 
mitted annual  wage  reporting  for  so- 
cial secm'ity  purposes.  In  view  of  a  num- 
ber of  potential  problems  posed  by  the 
amendment,  the  conferees  decided  to  re- 
quire the  Secretaries  of  the  Treasury  and 
Healtli.  Education,  and  Welfare  to  con- 
duct a  joint  study  on  the  feasibility  of  a 
income  tax  reporting  on  an  annual  basis, 
combined  system  of  social  security  and 
The  results  of  that  study,  which  is  al- 
ready under  way,  would  have  to  be  filed 
v.ith  both  Houses  before  the  end  of  the 
year. 

In  summary,  Mr.  Speaker,  I  feel  the 
managers  on  the  part  of  the  House  ob- 
tained the  best  possible  agreement  on 
conference  on  H.R.  6642.  as  amended, 
and  I  urge  my  colleagues  to  support  that 
agreement  now. 

Mr.  BROWN  of  Michigan.  Mr.  Speaker, 
will  the  gentleman  yield? 

Mr.  ULLMAN.  I  yield  to  the  gentleman 
f  lom  Michigan. 

Mr.  BROWN  of  Michigan.  I  thank  the 
gentleman  for  yielding. 

(Mr.  BROWN  of  Michigan  asked  and 
was  given  permission  to  revise  and  ex- 
tend his  remarks.) 
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Mr,  BROWN  of  Michigan.  Mr.  Speaker, 
I  rise  in  support  of  the  conference  report 
on  H.R.  6642,  and  especially  the  second 
Senate  amendment  thereto  as  being  very 
needed  legislation. 

[Mr.  BROWN  of  Michigan  fui'ther  ad- 
dressed the  House,  His  remarks  will  ap- 
pear hereafter  in  the  Extensions  of  Re- 
marks.] 

Mr.  SISK.  Mr.  Speaker,  will  the  gen- 
tleman yield? 

Mr.  ULLMAN.  I  will  be  happy  to  yield 
to  the  gentleman  from  California. 

Mr.  SISK.  I  thank  the  gentleman  for 
yielding. 

(Mr.  SISK  asked  and  was  given  per- 
mission to  revise  and  extend  his  re- 
marks.) 

[Mr.  SISK  addressed  the  House.  His 
-  renvarks  will  appear  hereafter  in  the  Ex- 
tensions of  Remarks.] 

Mr.  VANIK.  Mr.  Speaker,  I  vrant  to 
commend  the  committee  for  its  decision 
providing  for  a  study  of  combined  an- 
nual reporting  for  social  security  and  in- 
come tax  purposes.  This  provision  re- 
quires a  study  by  the  Secretary  of  the 
Treasury  and  the  Secretary  of  HEW  on 
whether,  oct'  not  social  security  and  tax 
reporting  forms  could  be  combined  and 
submitted  less  frequently.  The  report  will 
be  submitted  to  the  Ways  and  Means 
Committee  and  the  Senate  Finance  Com- 
mittee for  possible  legislative  action. 

I  am  hopeful  that  a  way  can  be  found 
to  reduce  paperwork  burdens  and  costs 
for  the  Government,  businessmen,  and, 
ultimately,  the  American  consumer. 

The  possibility  of  eliminating  unnec- 
essary paperwork  is  specially  important 
for  our  Nation's  small  businessmen. 

Each  year,  of  course,  individuals  are 
asked  to  assist  in  filing  their  Federal  in- 
come tax  returns.  The  businessman,  also, 
flies  the  necessary  IRS  forms  and  other 
Federal  form  requests — not  once  a  year, 
but  weekly,  quarterly,  semiannually,  and 
annually.  The  proliferation  of  Federal 
forms,  the  complexity  of  the  forms,  and 
the  increase  in  the  frequency  of  filing  re- 
quirements in  the  last  5  years  has  had  a 
ci-ushing  impact  on  the  small  business- 


man. The  number  of  IRS  forms  com- 
monly used  by  the  small  businessman 
has  tripled  in  the  last  5  yeare.  In  the  in- 
dex to  the  1970  Tax  Guide  for  Small 
Business,  30  forms  were  among  the  list 
of  those  commonly  used;  in  1972  the 
number  jumped  to  64  forms.  In  the  1974 
edition,  the  number  had  swollen  to  85 
forms. 

Many  small  businessmen,  including 
several  who  testiiied  to  the  Senate  Select 
Committee  on  Small  Business,  agree  that 
tlie  hours  spent  reading  and  recordkeep- 
ing for  the  Government,  especially  the 
IRS,  amounted  to  more  than  10  hours 
a  month — or  120  hours  a  year.  Applying 
this  conservative  estimate  to  a  marginal 
clerical  hourly  rate  of  $3  an  hoiu-,  that 
represented  an  investment  of  at  least 
$360  a  year.  The  small  businessman  can 
either  perform  these  functions  himself, 
hire  a  clerical  bookkeeper  to  help  him, 
or  seek  outside  help  from  private  tax 
preparation  agencies.  Regardless  of  the 
metliod  chosen,  the  money  spent  is  a  fair- 
ly large  overhead  item  for  the  sma.ll  busi- 
nessman. 

Comparing  the  manner  in  which  the 
small  businessman  is  forced  to  handle  the 
tax  forms,  and  the  manner  in  which  the 
large  corporations  can  handle  them  is 
similar  to  comparing  medieval  manu- 
script techniques  with  those  of  the  com- 
puter print-out  age.  The  large  corpora- 
tions, with  a  fleet  of  computer  experts 
and  a  bank  of  computers,  have  a  decided 
advantage.  The  small  corporation,  on  the 
other  hand,  must  employ  clerical  helpers 
to  balance  figures  in  a  variety  of  books. 
Shuffling,  sorting,  posting,  filing,  and  cal- 
culating manually  is  not  only  a  costly 
process,  but  a  timely  and  tedious  process 
subject  to  a  greater  degree  of  error.  Large 
corporations  often  avoid  ^uch  tasks  by 
just  forwarding  a  computer  magnetic 
tape  to  the  IRS  instead  of  the  regular  re- 
port forms. 

Even  if  computers  are  not  used,  a 
larger  business  can  do  the  recordkeeping 
involved  in  payrolls  at  a  lower  cost  per 
employee.  Since  clerical  costs  for  the 
large  business  are  smaller  as  a  percentage 
of  gross  sales  or  income,  they  can  more 


easily  be  buried  in  the  price  of  the  large 
company's  product  or  service.  The  little 
businessman  cannot  afford  to  pass  these 
costs  on  to  the  consumer  in  the  form  of 
a  price  increase — he  must  absorb  the  cost 
of  record-handUng  internally,  or  burn 
the  midnight  oil  "and  do  the  tax  work 
himself.  If  the  small  businessman  does 
raise  his  product  price,  he  may  be  forced 
out  of  the  competitive  market. 

Even  a  firm  employing  less  than  50 
people,  for  example,  is  required  to  fill 
out  as  many  as  70  or  80  different  types 
of  foi-ms  per  year.  A  typical  family-run 
grocery  store  with  gross  income  of  $30,- 
000  files  approximately  52  forms  a  year. 
These  estimates  do  not  include  the  State 
and  municipal  tax  fonns  that  add  a  fur- 
ther bui'den  to  the  small  businessman. 

The  enlarged  use  of  pension  and  profit- 
sharing  plans  will  add  another  burden. 
In  1972,  the  IRS  increased  from  two  to  six 
forms  the  number  of  reports  required  for 
such  plans.  It  is  certain  that  the  small 
businesses  will  be  slow  to  develop  such 
plans  as  long  as  the  complexity  and 
amount  of  form  filing  remain  the  same. 

Another  side  effect  of  the  high  cost  of 
paperwork  compliance  is  that  small  busi- 
nesses are  deterred  from  hiring  partr 
time  workers — the  marginal  worker  or 
the  handicapped.  The  cost  of  putting  the 
short-term  worker  on  the  payroll  just  is 
not  worth  it  in  dollars  and  cents.  On  both 
the  Federal  and  State  level,  the  complex- 
ity of  payroll  procedures  and  liigh  costs 
of  paperwork  accompanying  it  create  a 
situation  where  the  cost  does  not  match 
the  benefit,  and  part-time  workers  be- 
come too  expensive. 

I  hope  that  the  study  provided  by  this 
legislation  will  be  at  least  a  small  start 
in  reversing  the  mounds  of  paperwork 
and  redtape  that  reduce  efficiency  and 
contribute  to  the  cost  of  everything  in 
our  economy. 

Mr.  ULLMAN.  Mr.  Speaker,  I  move  the 
previous  question  on  the  conference 
report. 

The  previous  question  was  ordered. 
The  conference  report  was  agreed  to. 
A  motion  to  reconsider  was  laid  on  the 

table. 


*     *     *     *  * 
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The  SPEAKER.  The  Clerk  will  report 
the  next  amendment  in  disagreement. 

The  Clerk  read  as  follows: 

Senate  amendment  No.  8:  Page  1,  after  line 
10, insert : 

COMBINED  OLD-AGE,  SURVIVORS,  AND  DISABILITY 
INSURANCE-INCOME  TAX  REPORTING  AMEND- 
MENTS ■ 

Sec.  5.  (a)  This  section  may  be  cited  as  the 
"Combined  Old-Age,  Survivors,  and  Disability 
Insurance-Income  Tax  Reporting  Amend- 
ments of  1974". 

(b)  Title  n  Of  the  Social  Security  Act  is 
amended  by  adding  after  section  231  the 
following  section: 

"PROCESSING  OF  TAX  DATA 

"Sec.  232.  The  Secretary  of  the  Treasury 
shall  make  available  information  returns 
filed  pursuant  to  part  III  of  subchapter  A  of 
chapter  61  of  subtitle  P  of  the  Internal  Rev- 
enue Code  of  1954,  to  the  Secretary  for  the 
purposes  of  this  title  and  title  XI.  The  Secre- 
tary and  the  Secretary  of  the  Treasury  are 
authorized  to  enter  into  an  agreement  for  the 
processing  by  the  Secretary  of  information 
contained  in  returns  filed  pursuant  to  part 
III  of  subchapter  A  of  chapter  61  of  subtitle 
F  of  the  Internal  Revenue  Code  of  1954.  Not- 
withstanding the  provisions  of  section  6103 
(a)  of  the  Internal  Revenue  Code  of  1954, 
the  Secretary  of  the  Treasury  shall  make 
available  to  the  Secretary  such  documents 
as  may  be  agreed  upon  as  being  necessary  for 
purposes  of  such  processing.  The  Secretary 
shall  process  any  withholding  tax  statements 
or  other  documents  made  available  to  him  by 


the  Secretary  of  the  Ti-easury  pursuant  to 
this  section.  Any  agreement  made  pursuant 
to  this  section  shall  remain  in  full  force  and 
effect  until  modified  or  otherwise  changed 
by  mutual  agreement  of  the  Secretary  and 
the  Secretary  of  the  Treasury.". 

(c)  Section  232  of  the  Social  Security  Act, 
as  added  by  subsection  (b)  of  this  section, 
shall  be  effective  with  respect  to  statements 
reporting  income  received  after  1973. 

(d)  (1)  Section  201(g)(1)  of  such  Act  Is 
amended  to  read  as  follows: 

"(g)  (1)  (A)  The  Managing  Trustee  of  the 
Trust  Funds  (which  for  purposes  of  this 
paragraph  shall  include  also  the  Federal 
Hospital  Insurance  Trust  Fund  and  the  Fed- 
eral Supplementary  Medical  Insurance  Trust 
Fund  established  by  title  XVIII)  is  directed 
to  pay  from  the  Trust  Funds  into  the  Treas- 
ury— 

"(i)  the  amounts  estimated  by  him  and 
the  Secretary  of  Health,  Education,  and  Wel- 
fare which  will  be  expended,  out  of  moneys 
appropriated  from  the  general  fund  in  the 
Treasury,  during  a  three-month  period  by  the 
Department  of  Health,  Education,  and  Wel- 
fare and  the  Treasury  Department  for  the 
administration  of  titles  II,  XVI,  and  XVIII 
of  this  Act  and  subchapter  E  of  chapter  1 
and  subchapter  A  of  chapter  9  of  the  In- 
ternal Revenue  Code  of  1939,  and  chapters 
2  and  21  of  the  Internal  Revenue  Code  of 
1954,  less 

"(ii)  the  amounts  estimated  (pursuant 
to  the  method  prescribed  by  the  Board  of 
Trustees  under  paragraph  (4)  of  this  sub- 
section) by  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  which  will  be  expended, 
out  of  moneys  made  available  for  expendi- 
tures from  the  Trust  Funds,  during  such 
three-month  period  to  cover  the  cost  of 
carrying  out  the  functions  of  the  Depart- 
ment of  Health,  Education,  and  Welfare, 
specified  in  section  232,  which  relate  to  the 
administration  of  provisions  of  the  Internal 
Revenue  Code  of  1954  other  than  those  re- 
ferred to  in  clause  (i). 

Such  payments  shall  be  carried  Into  the 
Treasury  as  the  net  amount  of  repayments 
due  the  general  fund  account  for  reimburse- 
ment of  expenses  incurred  in  connection 
with  the  administration  of  titles  II,  XVI,  and 
XVII  of  this  Act  and  subchapter  E  of  chap- 
ter 1  and  subchapter  A  of  chapter  9  of  the 
Internal  Revenue  Code  of  1939,  and  chapters 
2  and  21  of  the  Internal  Revenue  Code  of 
1954.  A  final  accounting  of  such  payments 
for  any  fiscal  year  shall  be  made  at  the 
earliest  practicable  date  after  the  close 
thereof.  There  are  hereby  authorized  to  be 
made  available  for  expenditure,  out  of  any 
or  all  of  the.  Trust  Funds,  such  amounts  as 
the  Congress  may  deem  appropriate  to  pay 
the  costs  of  the  part  of  the  administration 
of  this  title,  title  XVI,  and  title  XVIII  for 
which  the  Secretary  of  Health,  Education, 
and  Welfare  is  responsible  and  of  carrying 
out  the  functions  of  the  Department  of 
Health,  Education,  and  Welfare,  specified  in 
section  232,  which  relate  to  the  adminis- 
tration of  provisions  of  the  Internal  Revenue 
Code  of  1954  other  than  those  referred  to 
in  clause  (i)  of  the  first  sentence  of  this 
subparagraph. 

"(B)  After  the  close  of  each  fiscal  year  the 
Secretary  of  Health,  Education,  and  Welfare 
shall  determine  the  portion  of  the  costs.  In- 
curred during  such  fiscal  year,  of  administra- 
tion of  this  title,  title  XVI,  and  title  XVin 
and  of  carrying  out  the  functions  of  the  De- 
partment of  Health,  Education,  and  Welfare, 
specified  in  section  232,  which  relate  to  the 
administration  of  provisions  of  the  Internal 
Revenue  Code  of  1954  (other  than  those  re- 
ferred to  in  clause  (1)  of  the  first  sentence 
of  subparagraph  (A)),  which  should  have 
been  borne  by  the  general  fund  in  tlie  Treas- 
ury and  tlie  portion  of  such  cc^ts  which 
should  have  been  borne  by  each  of  the  Trust 
Funds;  except  that  the  determination  of  the 
amounts  to  be  borne  by  the  general  fund  In 


the  Treasury  with  respect  to  expenditures 
Incurred  in  carrying  out  such  functions 
specified  in  section  232  shall  be  made  pur- 
suant to  the  method  prescribed  by  the  Board 
of  Trustees  under  paragraph  (4)  of  this 
subsection.  After  such  determination  has 
been  made,  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  shall  certify  to  the  Man- 
aging Trustee  the  amounts,  if  any,  which 
should  be  transferred  from  one  to  any  of  the 
other  of  such  Trust  Funds  and  the  amounts, 
if  any,  which  should  be  transferred  between 
the  Trust  Funds  (or  one  of  the  Trust  Funds) 
and  the  general  fund  in  the  Treasury,  in 
order  to  insure  that  each  of  the  Trust  Funds 
and  the  general  fund  in  the  Treasury  have 
borne  their  proper  share  of  the  costs,  In- 
curred during  such  fiscal  year,  for  the  part 
of  the  administration  of  this  title,  title  XVI, 
and  title  XVIII  for  which  the  Secretary  of 
Health,  Education,  and  Welfare  is  responsible 
and  of  carrying  out  the  functions  of  the  De- 
partment of  Health,  Education,  and  Welfare, 
specified  in  section  232,  which  relate  to  the 
administration  of  provisions  of  the  Internal 
Revenue  Code  of  1954  (other  than  those  re- 
ferred to  in  clause  (i)  of  the  first  sentence 
of  subparagraph  (A) ) .  The  Managing  Trustee 
is  authorized  and  directed  to  transfer  any 
such  amounts  in  accordance  with  any  certi- 
fication so  made.". 

(2)  Subsection  (g)  of  such  section  Is 
further  amended  by  adding  at  the  end  there- 
of the  following  new  paragraph: 

"(4)  The  Board  of  Trustees  shall  prescribe 
before  January  1,  1977,  the  method  of  deter- 
mining the  costs  which  should  be  borne  by 
the  general  fund  in  the  Treasury  of  carrsrlng 
out  the  functions  of  the  Department  of 
Health,  Education,  and  Welfare,  specified  In 
section  232,  which  relate  to  the  administra- 
tion of  provisions  of  the  Internal  Revenue 
Code  of  1954  (other  than  those  referred  to 
in  clause  (1)  of  the  first  sentence  of  para- 
graph ( 1 )  (A) ) .  If  at  any  time  or  times  there- 
after the  Board  of  Trustees  of  such  Trust 
Funds  deem  such  action  advisable  they  may 
modify  the  method  so  determined.". 

(e)  Any  persons  the  Board  of  Trustees  finds 
necessary  to  employ  to  assist  it  in  perform- 
ing its  functions  imder  section  201(g)(4) 
of  the  Social  Security  Act  may  be  appointed 
without  regard  to  the  civil  service  or  classi- 
fication laws,  shall  be  compensated,  while  so 
employed  at  rates  fixed  by  the  Board  of 
Trustees,  but  not  exceeding  $100  per  day, 
and,  while  away  from  their  homes  or  regular 
places  of  business,  they  may  be  allowed 
traveling  expenses,  including  per  diem  In 
lieu  of  subsistence,  as  authorized  by  law  for 
persons  in  the  Government  service  employed 
intermittently. 

(f )  The  Secretary  shall  not  make  any  esti- 
mates pursuant  to  section  201(g)  (1)  (A)  (11) 
of  the  Social  Security  Act  before  the  Board 
of  Trustees  prescribes  the  method  of  deter- 
mining costs  as  provided  in  section  201(g) 
(4)  of  such  Act.  The  determinations  pursu- 
ant to  section  201(g)(1)(B)  of  the  Social 
Security  Act  with  respect  to  the  carrying  out 
of  the  functions  of  the  Department  of  Health, 
Education,  and  Welfare  specified  in  section 
232  of  such  Act,  which  relate  to  the  adminis- 
tration of  provision^  of  the  Internal  Revenue 
Code  of  1954  (other  than  those  referred  to  in 
clause  (i)  of  the  first  sentence  of  section 
201(g)(1)(A)  of  the  Social  Security  Act), 
during  fiscal  years  ending  before  the  Board 
of  Trustees  prescribes  the  method  of  making 
such  determinations,  shall  be  made  after 
the  Board  of  Trustees  has  prescribed  such 
method.  The  Secretary  of  Health,  Education, 
and  Welfare  shall  certify  to  the  Managing 
Trustee  the  amounts  that  should  be  trans- 
ferred from  the  general  fund  In  the  Treasury 
to  the  Trust  Funds  (as  referred  to  In  section 
201(g)  (1)  (A)  of  the  Social  Security  Act)  to 
Insure  that  the  general  fund  in  the  Treasury 
bears  its  proper  share  of  the  costs  of  carry- 
ing out  such  functions  in  such  fiscal  years. 
The  Managing  Trustee  Is  authorized  and 
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directed  to  transfer  any  such  amounts  In  ac- 
cordance with  any  certification  so  made. 

(g)  Section  6103  of  the  Internal  Revenue 
Code  of  1954  Is  amended  by  adding  at  the 
end  thereof  the  following  new  subsection: 

"(g)  Disclosure  of  Information  to  Secre- 
tary OP  Health,  Education,  and  Welfare. — 
The  Secretary  or  his  delegate  Is  authorized 
to  make  available  to  the  Secretary  of  Health, 
Education,  and  Welfare  Information  returns 
filed  pursuant  to  part  III  of  subchapter  A  of 
chapter  61  of  subtitle  P  for  the  purposes  of 
carrying  out,  in  accordance  with  an  agree- 
ment entered  into  pursuant  to  section  232  of 
the  Social  Security  Act,  an  effective  informa- 
tion return  processing  program.". 

(h)  (1)  Section  230(b)(2)  of  the  Social 
Security  Act  is  amended  to  read  as  follows: 

"(2)  the  ratio  of  (A)  the  average  of  the 
wages  of  all  employees  as  reported  to  the 
Secretary  of  the  Treasury  for  the  calendar 
year  preceding  the  calendar  year  in  which 
the  determination  under  subsection  (a) 
with  respect  to  such  particular  calendar 
year  was  made  to  (B)  the  average  of  the 
wages  of  all  employees  as  reported  to  the 
Secretary  of  the  Treasury  for  the  calendar 
year  1972  or.  If  later,  the  calendar  year  pre- 
ceding the  most  recent  calendar  year  in 
which  an  Increase  in  the  contribution  and 
benefit  base  was  enacted  or  a  determination 
resulting  In  such  an  increase  was  made  un- 
der subsection  (a),". 

(2)  Section  230(b)  of  such  Act  Is  fur- 
ther amended  by  adding  at  the  end  thereof 
the  following  new  sentence:  "For  purposes 
of  this  subsection,  the  average  of  the  wages 
for  the  calendar  year  1976  (or  any  prior  cal- 
endar year)  shall.  In  the  case  of  determi- 
nations made  under  subsection  (a)  prior  to 
December  31,  1977,  be  deemed  to  be  an 
amount  equal  to  400  per  centum  of  the 
amount  of  the  average  of  the  taxable  wages 
of  all  employees  as  reported  to  the  Secre- 
tary for  the  first  calendar  quarter  of  such 
calendar  year." 

(1)  (1)  Section  203(f)  (8)  (B)  (11)  of  the 
Social  Security  Act  is  amended — 

(A)  In  clause  (I)  thereof,  by  striking 
out  "taxable  wages  of  all  employees  as  re- 
ported to  the  Secretary  for  the  first  calendar 
quarter  of  the  calendar  year",  and  Inserting 
In  lieu  thereof  "wages  of  all  employees  as 
reported  to  the  Secretary  of  the  Treasury 
for  the  calendar  year  preceding  the  calen- 
dar year",  and 

(B)  In  clause  (11)  thereof,  by  striking 
out  "taxable  wages  of  all  employees  as  re- 
ported to  the  Secretary  for  the  first  calendar 
quarter  of  1973,  or.  If  later,  the  first  calen- 
dar quarter  of  the  most  recent  calendar 
year",  and  Inserting  in  lieu  thereof  "wages 
of  all  employees  as  reported  to  the  Secre- 
tary of  the  Treasury  for  the  calendar  year 
1972,  or.  If  later,  the  calendar  year  preced- 
ing the  most  recent  calendar  year". 

(2)  Section  203(f)  (8)  (B)  (11)  of  such  Act 
Is  further  amended  by  adding  at  the  end 
thereof  the  following  new  sentence:  "For 
purposes  of  this  clause  (11),  the  average  of 
the  wages  for  the  calendar  year  1976  (or  any 
prior  calendar  year)  shall,  in  the  case  of 
determinations  made  under  subparagraph 
-(A)  prior  to  December  31,  1977,  be  deemed 
to  be  an  amount  eqvial  to  400  per  centum 
of  the  amount  of  the  average  of  the  taxable 
wages  of  all  employees  as  reported  to  the 
Secretary  for  the  first  calendar  quarter  of 
such  calendar  year.". 

MOTION  offered  BY  MR.  ULLMAN 

Mr.  ULLMAN.  Mr.  Speaker,  I  offer  a 
motion. 

The  Clerk  read  as  follows : 

Mr.  Ullman  moves  that  the  House  recede 
from  its  disagreement  to  the  Senate  amend- 
ment numbered  8,  and  agree  to  the  same,  with 
an  amendment.  In  lieu  of  the  matter  pro- 
posed to  be  inserted  by  the  Senate  amend- 
ment. Insert  the  following: 


Sec.  5.  Study  op  Combined  Annual  Report- 
ing FOR  Social  Security  and  In- 
come Tax  Purposes. 
The  Secretary  and  the  Secretary  of  Health, 
Education,  and  Welfare  shall  (1)  study  the 
desirability  and  feasibility  of  instituting  a 
system  of  combined  social  security-Income 
tax  reporting  on  an  annual  basis,  and  the 
effect  of  such  a  system  on  social  security  ben- 
eficiaries, on  the  costs  to  employers  and  to 
the  social  security  program,  and  on  the  ad- 
ministration of  such  program,  and  (2)  sub- 
mit to  the  Committee  on  Ways  and  Means 
of  the  House  of  Representatives  and  the  Com- 
mittee on  Finance  of  the  Senate,  no  later 
than  December  31,  1974,  a  Joint  report  of 
the  results  of  such  study  containing  their 
recommendations  as  to  the  provisions,  pro- 
cedures, and  requirements  which  might  be 
Included  in  such  a  system  and  the  manner 
in  which  it  might  be  put  Into  effect. 

The  motion  was  agreed  to. 
***** 


motion  offered  by   MR.  ULLMAN 

Mr.  ULLMAN.  Mr.  Speaker,  I  offer 
a  motion. 

The  Clerk  read  as  follows: 

Mr.  Ullman  moves  that  the  House  re- 
cede from  Its  disagreement  to  Senate  amend- 
ment numbered  9,  and  agree  to  the  same. 

The  motion  was  agreed  to. 

The  Clerk  will  report  the  next  amend- 
ment in  disagreement. 

The  Clerk  read  as  follows : 

Amend  the  title  so  as  to  read:  "An  Act  to 
siispend  the  duties  on  certain  bicycle  parts 
and  accessories  until  the  close  of  Decem- 
ber 31,  1976,  and  for  other  purposes.". 

motion  offered  by  MB.  ULLMAN 

Mr.  ULLMAN.  Mr,  Speaker,  I  offer 
a  motion. 

The  Clerk  read  as  follows: 

Mr.  Ullman  moves  that  the  House  recede 
from  its  disagreement  to  the  amendment  of 
the  Senate  to  the  title  of  the  bill,  and  agree 
to  the  same. 

The  motion  was  agreed  to. 

A  motion  to  reconsider  the  votes  by 
which  action  was  taken  on  the  confer- 
ence report  and  the  several  motions  was 
laid  on  the  table. 
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SUSPENSION  OP  DUTY  ON  CERTAIN 
BICYCLE  PARTS— CONPERENCE 
REPORT 

Mr.  ROBERT  C.  BYRD.  Mr.  President, 
on  behalf  of  Mr.  Long  I  submit  a  report 
of  the  committee  of  conference  on  H.R. 
6642,  and  ask  for  its  immediate 
consideration. 

The  ACTING  PRESIDENT  pro  tem- 
pore. The  report  will  be  stated  by  title. 

The  legislative  clerk  read  as  follows: 

The  committee  of  conference  on  the  dis- 
agreeing votes  of  the  two  Houses  on  the 
amendments  of  the  Senate  to  the  bill  (H.R. 
6642)  to  suspend  the  duties  of  certain 
bicycle  parts  and  accessories  until  the  close 
af  December  31,  1976,  having  met,  after  full 
and  free  conference,  have  agreed  to  recom- 
mend and  do  recommend  to  their  respective 
Houses  this  report,  signed  by  all  the 
conferees. 
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The  ACTING  PRESIDENT  pro  tem- 
pore. Is  there  objection  to  the  considera- 
tion of  the  conference  report? 

There  being  no  objection,  the  Senate 
proceeded  to  consider  the  report. 

(The  conference  report  is  printed  in 
the  House  proceedings  of  the  Congres- 
sional Record  of  October  1,  1974,  at 
p.  H9759.) 

Mr.  ROBERT  C.  BYRD.  Mr.  Presi- 
dent, I  ask  unanimous  consent  to  have 
printed  in  the  Record  a  statement  by 
the  distinguished  Senator  from  Louisi- 
ana (Mr.  Long)  in  explanation  of  the 
conference  report. 

The  ACTING  PRESIDENT  pro  tem- 
pore. Without  objection,  it  is  so  ordered. 
Statement  by  Senatoh  Long 

The  first  four  Senate  amendments  to  the 
bin  are  simply  clericul  amendments  reflect- 
ing the  fact  that  new  sections  were  added  to 
the  Senate  bill. 

*      *      *      ¥  ¥ 


Current  regulations  of  the  Treasury  De- 
partment require  employers  to  report  the 
wages  of  their  employees  on  five  separate  re- 
ports each  year.  In  addition  to  the  annual 
W-2  form  which  shows  the  total  amount  of 
annual  wages  paid  to  and  taxes  withheld 
from  each  employee,  employers  also  must  file 
a  form  941-A  at  the  end  of  each  calendar 
quarter  showing  how  much  they  paid  to  each 
employee  in  wages  subject  to  social  security 
tax.  Senate  amendment  8  was  designed  to 
reduce  this  paperwork  burden  on  private 
employers  by  changing  certain  social  security 
procedures  which  now  make  these  quarterly 
reports  necessary.  Under  the  Senate  amend- 
ment, the  Treasury  Department  would  have 
been  able  to  change  Its  regulations  to  per- 
mit private  employers  to  file  a  single,  annual 
report  on  a  modified  W-2  form  for  each  em- 


ployee and  to  dispense  with  the  4  qxiarterly 
941-A  reports. 

The  substitution  of  a  single  combined  an- 
nual report  of  wages  for  social  security  and 
income  tax  ptirposes  for  the  present  system 
which  is  particularly  burdensome  to  the  mil- 
lions of  small  businessmen  who,  for  the  most 
part,  must  make  these  multiple  reports  out 
by  hand  has  been  under  study  for  many 
years.  For  example,  a  September,  1971  re- 
port of  the  President's  Advisory  Council  on 
Management  Improvement  recommended 
that  a  system  to  achieve  this  objective  be 
designed  and  the  necessary  legislation  be 
submitted.  A  similar  recommendation  was 
presented  in  an  April,  1973  report  on  "The 
Federal  Paperwork  Burden"  by  the  Select 
Committee  on  Small  Business.  Tlie  Senate 
Conferees  were,  therefore,  very  reluctant  to 
agree  to  the  deletion  from  the  bill  of  this 
amendment  which  appeared  to  offer  a  means 
of  achieving  this  long-desired  relief  for  small 
businessmen.  Tlie  House,  however,  was  not 
willing  to  accept  the  Senate  amendment  at 
this  time  In  view  of  the  fact  that  an  inten- 
sive study  of  this  matter  is  currently  under- 
way hi  the  Executive  branch.  The  House 
amendment,  therefore  eliminates  the  Sen- 
ate-passed provisions  which  would  have  im- 
plemented a  system  of  annual  reporting  of 
social  security  wages  and  provides  instead 
a  statutory  basis  for  the  study  of  this  issue. 
Under  the  terms  of  the  amendment,  how- 
ever, a  joint  report  of  the  results  of  this 
study  including  recommendations  for  im- 
plementing such  a  system  must  be  sent  to 
the  Committee  on  Ways  and  Means  and  the 
Committee  on  Finance  by  the  Secretaries  of 
Treasury  and  HEW  by  the  end  of  this  year. 
The  Conferees  were  assured  by  the  repre- 
sentatives of  the  Administration  that  this 
deadline  could  and  would  be  met.  I  am  hope- 
ful therefore  that,  on  the  basis  of  this  re- 
port, we  will  be  able  to  pass  implementing 
legislation  early  In  the  94th  Congress. 

»      *      *      ¥  * 


Mr.  ROBERT  C  BYRD.  Mr.  Presi- 
dent, I  move  the  adoption  of  the  confer- 
ence report  on  H.R.  6642. 

The  ACTING  PRESIDENT  pro  tem- 
pore. The  question  is  on  agreeing  to  the 
motion  of  the  Senator  from  West  Vir- 
ginia. 

Tlie  motion  was  agreed  to. 

The  ACTING  PRESIDENT  pro  tem- 
pore. The  clerk  wall  report  the  amend- 
ments in  disagi-eement. 

The  legislative  clerk  read  as  follows : 
•  Resolved,  That  the  House  recede  from  its 
disagreement  to  the  amendment  of  the  Sen- 
ate numbered  5  to  the  aforesaid  bill,  and 
concur  therein  witliin  the  following  amend- 
ments : 

(1)  Page  1,  line  15.  of  the  Senate  engrossed 
amendments,  strike  out  '  Sec.  22",  and  in- 
sert: "Sec.  82". 

(2)  Page  2  of  the  Senate  engrossed  amend- 
ments, strike  out  "Secretary  of  Defense" 
each  place  it  appears,  and  insert:  "Secre- 
tary concerned  ' 

(3)  Page  2  of  the  Senate  engrossed  amend- 
ments. Strike  out  "uniformed  services"  each 
place  it  appears,  and  Insert:  "armed  forces" 

(4)  Page  2  of  the  Senate  engrossed  amend- 
ments, strike  lines  18  through  23  inclusive, 
and  hisert  in  lieu  thereof: 

"(b)  Definitions. — For  purposes  of  this  sec- 
tion, the  term — 

"(1)  'armed  forces'  has  the  meaning  given 


it  by  section  101(4)  of  title  37,  United  States 
Code; 

"(2)  'Secretary  concerned'  means  the  Sec- 
retary of  Defense  and,  with  respect  to  the 
Coas  t  Guard,  the  Secretary  of  Transportation; 
and 

"(3)  'adjusted  gross  income'  and  'moving 
expenses'  have  the  meanings  given  them  by 
sections  62  and  217(b),  respectively,  of  the 
Internal  Revenue  Code  of  1954." 

(5)  Page  3,  line  2,  of  the  Senate  engrossed 
amendments,  strike  "1975",  and  insert: 
"1976" 

Resolved,  That  the  House  recede  from  its 
disagreement  to  the  amendment  of  the  Sen- 
ate numbered  6  to  the  aforesaid  bill,  and  con- 
cur therein  with  the  following  amendments: 

( 1 )  Page  4  of  the  Senate  engrossed  amend - 
menls,  after  line  13  insert: 

"(8)  Section  7641  (relating  to  supervision 
oi  operations  of  certain  manufacturers)  is 
amended  by  striking  out  'filled  cheese,'." 

(2)  Page  4  of  the  Senate  engrossed  amend- 
ments, after  line  16,  insert: 

"(d)  Amendment  of  Internal  Revenue 
Code. — Whenever  an  amendment  in  this  sec- 
tion is  expressed  in  terms  of  an  amendment 
to  or  repeal  of  a  section  or  other  provision, 
the  reference  Is  to  a  section  or  other  provi- 
sion of  the  Internal  Revenv^  Code  of  1954." 

Resolved,  Thart;  the  House  recede  from  Its 
disagreement  to  the  amendment  of  the  Sen- 
&ze  numbered  8  to  the  aforesaid  bill,  and 
concur  therein  with  an  amendment,  as 
follows : 

In  lieu  of  the  matter  proposed  to  be  in- 
serted by  the  Senate  amendment,  insert: 

"Sec.  5.  Study  of  Combined  Annual  Report- 
ing for  Social  Security  and  Income  Tax  Pur- 
poses. 

The  Secretary  and  the  Secretary  of  Health, 
Education,  and  Welfare  shall  (1)  study  the 
desirability  and  feasibility  of  instituting  a 
system  of  combined  social  security-income 
tax  reporting  on  an  annual  basis,  and  the 
effect  of  such  a  system  on  social  security 
beneficiaries,  on  the  costs  to  employers  and 
to  the  social  security  program,  and  on  the 
administration  of  such  program,  and  (2) 
submit  to  the  Committee  on  Ways  and 
Means  of  the  House  of  Representatives  and 
the  Committee  on  Finance  of  the  Senate, 
no  later  than  December  31,  1974,  a  joint  re- 
port of  the  results  of  such  study  containing 
their  recommendations  as  to  the  provisions, 
procedures,  and  requirements  which  might  be 
included  in  such  a  system  and  the  manner 
in  which  it  might  be  put  into  effect." 

Mr.  ROBERT  C.  BYRD.  Mr.  President, 
on  behalf  of  Mr.  Long  I  move  that  the 
Senate  concur  en  bloc  with  the  House 
amendments  to  Senate  amendments  Nos. 
5,  6,  and  8. 

The  ACTING  PRESIDENT  pro  tem- 
pore. The  question  is  on  agreeing  to  the 
motion  of  the  Senator  from  West  Vir- 
ginia. 

The  motion  was  agreed  to. 


I 
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(EXCERPTS  ONLY) 

Public  Law  93-490 
93rd  Congress,  H,  R,  6642 
October  26,  1974 

an  act 

 88  STAT.  1466 

To  suspend  the  duties  on  certain  bicycle  parts  and  accessories  until  tlie  close 
of  December  31, 1976,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 


October  26,  1974  -  3  -  Pub.  Law  93-490 

 86  STAT.  1468 

SEC.  5.  STUDY  OF  COMBINED  ANNUAL  REPORTING  FOR 
SOCIAL  SECURITY  AND  INCOME  TAX  PUR- 
POSES. 

The  Secretary  and  the  Secretary  of  Health,  Education,  and  Welfare 
shall  (1)  study  the  desirability  and  feasibility  of  instituting  a  system 
of  combined  social  security-income  tax  reporting  on  an  annual  basis, 
and  the  effect  of  such  a  system  on  social  security  beneficiaries,  on  the 
costs  to  employers  and  to  the  social  security  program,  and  on  the  ad- 
ministration of  such  program,  and  (2)  submit  to  the  Committee  on   Report  to 
Ways  and  Means  of  the  House  of  Representatives  and  the  Commit-  oongressional 
tee  on  Finance  of  the  Senate,  no  later  than  December  31,  1974,  a  joint  oomndttees. 
report  of  the  results  of  such  study  containing  their  recommendations 
as  to  the  provisions,  procedures,  and  requirements  which  might  be 
included  in  such  a  system  and  tlie  manner  in  which  it  might  be  put 
into  effect. 

It     If     If     It  if 
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THF  SECRETARY  OF   HEALTH.  EDUCATION.  AND  WELFARE 
WASHINGTON.  D.  C  2020I 


December  3I,  197i| 


IPE-3 


Honorable  Al  Ullman 

Actinc  ChairmsLn,  Conmittee  on  VJays  and  Means 
House  of  Representatives 
WashiniTton,  D.C.  20515 

Dear  I-tr,  Chairman: 

The  Congress  (in  P.L.  93-^90)  directed  the  Secretary  of  the  Treasury 
and  the  Secretary  of  Health,  Education,  and  VJelfare  to  study  the  effect 
of  a  change  from  quarterly  reporting  of  v/ages  for  social  security 
purposes  to  a  combined  annual  v/age  reporting  system  for  social  security 
and  income  tax  purposes  and  to  submit  a  joint  report  on  the  study  to 
the  Conjures s. 

The  enclosed  joint  report  of  the  Departments  of  Health,  Education,  and 
V7elf are  and  ^f  the  Treasury  considers  tvo  major  approaches  to  annuaJ. 
reporting.    One  approach  is  to  require  annual  reporting  of  annual  wages; 
the  other  ;/ould  provide  for  annual  reporting  of  annual  v;ages  with  a 
quarterly'  breakdown.    The  report  sets  out  the  administrative  changes 
that  would  be  required  under  each  approach  and  also  contains  a  discussion 
of  the  effect  of  annual  reporting  on  the  cost  of  the  social  security 
program,  on  the  administrative  responsibilities  of  the  Social  Security 
Adiiinistration  and  the  Internal  Revenue  Service,  on  employers,  and  on 
social  security  beneficiaries. 

The  Departments  of  the  Treasury  and  Health,  Education,  and  Welfare 
support  legislation  which  would  institute  a  system  of  annual  reporting 
of  annual  wages  such  as  the  system  described  in  the  enclosed  report 
(rather  than  annual  reporting  of  quarterly  wages)  and  are  prepared  to 
assist  in  drafting  legislation  to  provide  for  such  reporting. 

Sincerely,  Sincerely, 


Secretary  of  Health, 
Education,  and  Welfare 


Secretary  of  the  Treasury 


Enclosure 


THE  SECRETARY  OF  HEALTH.  EDUCATION.  AND  WELTAt^E 
WASHINGTON.  O.  C  2O20I 


December  31,  1974 


IPE-3 

Honorable  Russell  B.  Long 
Chairman,  Commttee  on  Finance 
United  States  Senate 
Washington ,  D.C.  20510 

Dear  Mr.  Chairman: 

The  Congress  (in  P.L.  93-^90)  directed  the  Secretary  of  the  Treasury 
and  the  Secretary  of  Health,  Education,  and  V.^elfare  to  study  the  effect 
of  a  change  froa  quarterly  reportin:^  of  wages  for  social  security 
purposes  to  a  combined  annual  v/age  reporting  system  for  social  security 
and  income  tax  purposes  and  to  submit  a  joint  report  on  the  study  to 
the  Congress, 

The  enclosed  j'oint  report  of  the  Departments  of  Health,  Education,  and 
VJelfare  and  of  the  Treasury  considers  two  major  approaches  to  annual 
reporting.    One  approach  is  to  require  annual  reporting  of  annual  wages; 
the  other  would  provide  for  annual  reporting  of  annual  wages  with  a 
quarterly  breakdcr.m.    The  report  sets  out  the  administrative  changes 
that  would  be  required  under  each  approach  and  also  contains  a  discussion 
of  the  effect  of  annual  reporting  on  the  cost  of  the  social  security 
program,  on  the  administrative  responsibilities  of  the  Social  Security 
Administration  and  the  Internal  Revenue  Service,  on  employers,  and  on 
social  security  beneficiaries. 

The  Departments  of  the  Treasury  and  Health,  Education,  and  Welfare 
support  legislation  which  would  institute  a  system  of  smnual  reporting 
of  annual  wages  such  as  the  system  described  in  the  enclosed  report 
(rather  thaji  annual  reporting  of  quarterly  wages)  and  are  prepared  to 
assist  in  drafting  legislation  to  provide  for  such  reporting. 


Sincerely, 


Sincerely, 


Secretary  of  Health, 
Education,  and  Welfare 


Secretary  of  the  Treasury 


Enclosure 


COMBINED  ANTIUAL  WAGE  REPORTING 
A  REPORT  BY  'EIE  SECRETARY  OF  THE  TRE.'VSURY 
Aim  THE  SECRETARY  OF  HE.^iTII,  EDUCATION,  AND  WELFARE 


1,  Introduction 

P.L.  93-^90,  approved  on  October  26,  191^,  requires  the  Secretary  of 
the  Treasury  and  the  Secretary  of  Health,  Education,  and  Welfare  to 
study  the  desirability  and  feasibility  of  instituting  a  system  of 
combined  social  security  and  incorae  tax  reporting  on  an  annual  basis 
and  the  effect  of  such  a  system  on  social  security  beneficiaries,  on 
the  cost  to  employers,  on  social  security  program  costs,  and  on  the 
administration  of  such  program.    It  directs  the  two  Secretaries  to 
submit  a  joint  report  of  the  results  of  such  study  to  the  Committee  on 
Ways  and  Means  and  the  Corjaittee  on  Finance  on  or  before  December  31  >  197^ ^ 
containing  their  recommendations  as  to  the  provisions,  procedures,  and 
requirements  which  might  be  included  in  such  a  system  and  the  manner  in 
which  it  might  be  put  into  effect. 

Tais  report,  prepared  jointly  by  the  Secretary  of  the  Treasury  and  the 
Secretary  of  Health,  Education,  and  Welfare,  discusses  the  operational 
features,  necessary  legislative  changes,  and  cost/benefit  implications 
of  the  recommended  sysrem  for  single  annual  wage  reporting. 

2«  Background 

Integration  of  the  wage  reporting  requirements  of  the  Social  Security 
Administration  (SSA)  and  the  Internal  Revenue  Service  (iRS)  was  recommended 
as  early  as  a  generation  ago  by  the  Hoover  Commission.    Since  then, 
combined  annual,  wage  reporting  has  been  proposed  in  numerous  Presidential 
messages  to  Congress,  and  several  bills  to  accomplish  combined  annual 
reporting  have  been  introduced  in  the  93d  Congress  including  S.  24^5 
(Mclntyre),  H. R.  1^311  (Ullman),  and  a  Senate  Finance  Committee  amendment 
to  H.R.  6642. 

Ihe  President's  Advisory  Council  on  Management  Improvement  conducted 
an  extensive  study  of  multiple  wage  reporting  systems  and,  in  a  report 
dated  September  l8,  1971,  concluded  that  the  present  dual  reporting 
system  is  obsolescent,  that  a  single  reporting  system  is  technically 
feasible,  and  that  such  a  system  would  reduce  the  number  of  repoits 
submitted  by  employers  by  approximately  l3  million,  create  savings  in 
excess  of  $200  million  to  employers,  and  bring  about  substantial 
reductions  in  operating  costs  for  the  Federal  Government  as  well  as  more 
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efficient  operations.    Accordingly,  the  Council  recommended  that  the 
Secretary  of  the  Treasury,  with  the  assistance  of  the  Secretary  of 
Health,  Education,  and  Welfare,  design  a  single  annual  wage  reporting 
system  responsive  to  the  needs  of  the  two  departments  and  further 
prepare  the  necessary  legislation  for  submittal  to  the  Congress. 

In  a  memorandum  dated  February  26,  1973,  the  Director  of  the  Office 
of  Management  and  Budget  instructed  the  two  departments  to  design 
the  desired  single  annual  wage  reporting  system.    Accordingly,  IRS 
and  SSA  have  been  collaborating  in  designing  such  a  system  on  the 
assumption  that  necessary  legislation  woiild  be  enacted  to  permit  Its 
implementation. 

3«    Description  of  present  system 

Under  present  law,  about  k  million  employers  file  quarterly  tax  returns 
(Forms  9^1)  with  IBS  containing  summary  wage  and  tax  liability 
Information.    In  general,  the  Form  9^1  must  be  filed  on  or  before  the 
last  day  of  the  month  following  the  end  of  the  csLlendar  quarter  for  which 
the  return  is  being  filed.    Accompanying  each  quarterly  Form  9^1  is  a 
Schediile  A  (or  a  magnetic  tape  equivalent)  containing  a  detailed  listing 
of  quarterly  wages  paid  to  each  employee  subject  to  tax  under  the 
Federal  Insurance  Contributions  Act  (FICA).    Schedules  A,  consisting  of 
6  million  pages  and  containing  wage  information  on  75u"  million  employees 
each  qusirter,  are  detached  by  IRS  and  forwarded  to  SSA  for  processing. 
In  addition,  SSA  receives  directly  from  about  k,QOQ  employers  quarterly 
vage  Information  on  magnetic  tape  covering  l6  million  employees. 

Additionally,  about  one  million  Form  9k2  tax  retiirns  are  filed  each 
quarter  reflecting  FICA  wage  information  on  about  1.1  million  household 
employees.    Annual  tax  returns  are  filed  by  about  a  half-million  farmers 
on  Forms  9^3  covering  FICA  wages  paid  during  the  year  to  about  2  million 
covered  agricultural  employees,  and  7  million  Schedules  SE  are  filed 
annually  by  6.6  million  self-employed  individuals  reflecting  earnings 
subject  to  the  self- employment  tax.    All  of  these  returns  are  transmitted 
by  IRS  to  SSA  for  posting  to  individual  social  security  earnings  records. 

State  and  local  reporting  entitles  file  about  92,000  Forms  SklE  with 
IRS  each  quarter  to  report  income  tax  withheld.    Each  State  files  a 
Form  OAR-Sl  with  SSA  each  quarter  to  report  socied,  security  tax 
Information,  and  the  States  also  file  about  62,000  Forms  0AR-S3 
(equlvfident  to  Form  9^1A)  with  SSA  each  quarter  containing  wage  infor- 
Bation  on  8,9  million  employees  of  States  and  their  political  subdivisions 
vhose  services  are  covered  by  agreements  with  the  Secretary  of  Health, 
Education,  and  Welfare. 
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Employers  must  also  file  Federal  income  tax  information  (total 
compensation  paid  and  Federal  income  tax  vithheld)  and  social  security 
information  (total  PICA  wages  and  FICA  employee  tax  withheld)  with 
respect  to  their  employees  on  Forms  W-2.    Copies  A  of  Forms  W-2  are  required 
to  be  filed  with  transmittal  Form  W-3  on  or  before  February  26  following 
the  close  of  each  calendar  year.     (Household  employers  must  file  W-2*s 
with  the  Form  9h2  for  the  last  calendar  quarter  of  the  preceding  year 
on  or  before  January  31.)    IRS  receives  approximately  l60  million 
Forms  W-2  from  employers.    About  17  million  Forms  W-2  are  received  on 
magnetic  tape,  the  remainder  on  paper. 

U.    Single  annual  wage  reporting  (with  no  quarterly  breakdown  of  wages) 

Under  the  annxxal  wage  reporting  system  developed  by  the  Departments 
of  the  Treasxiry  and  Health,  Education,  and  Welfare,  detailed  wage 
information  for  each  employee  would  no  longer  be  reported  by  employers 
on  a  quarterly  basis  but  instead  only  annual  wages  without  a  quarterly 
breakdown  would  be  reported  using  the  Form  W-2  as  the  annual  report  of 
vages  for  both  social  security  and  income  tax  purposes.    Following  is 
a  description  of  how  the  proposed  system  would  work,  the  legislative 
changes  required,  the  cost/benefit  impact,  and  the  effect  on  social 
security  program  costs. 

a.    Description  of  proposed  system 

Iftider  the  proposed  system,  employers  would  continue  filing  quarterly 
Form  9^1  tax  returns  with  iRS  and  remitting  any  balance  of  FICA 
and  withholding  taxes  due  that  were  not  previously  deposited. 
However,  2h  million  pages  of  Schedules  A  containing  301  million  line 
items  of  wage  data  each  year  would  no  longer  be  required.    Forms  9^3 
vould  continue  being  filed  annually,  but  also  without  wage  detail — 
thereby  eliminating  2  million  additional  line  items.  (However, 
household  employers  would  continue  to  file  Forms  9h2  containing 
quarterly  wage  data  for  about  1.1  million  household  employees.) 
The  Form  OAR-Sl  submitted  by  the  States  wovild  continue  to  be  filed 
quarterly  with  SSA,  but  Form  0AR-S3  with  detailed  wage  information 
on  covered  State  and  local  employees  would  be  eliminated.  About 
l.U  million  pages  of  Forms  0AR-S3  containing  36  million  items  of 
wage  data  each  year  would  no  longer  be  required. 

All  employers  would  continue  filing  annually  Forms  W-2  (Copy  A, 
or  the  equivalent  information  converted  to  msignetic  tape  or 
disk  pack)  with  transmittal  Form  W-3.    This  would  constitute 


the  sole  means  of  report inf^  income  tax  withholding  and  social 
secxirity  information  on  individual  employees  (with  the  exception 
of  household  employees).    SSA  would  receive  and  process  all  of  the 
Forms  W-3  and  including  those  for  employees  without  FICA 

coverage.    A2_l  required  data  wuld  be  converted  by  SSA  to  tape 
files  which  would  be  used  by  both  agencies  for  their  respective 
program  purposes.    SSA  would  attempt  to  perfect  initially  incorrect 
or  incomplete  V7-2  docximents,  and  with  the  assistance  of  IRS,  would 
ensure  that  all  the  necessary  data  is  correctly  shown  on  the 
dociiments.    The  detailed  procedures  for  the  above  processing  steps 
are  still  under  development,  and  are  subject  to  contin\iing 
reappraisal  and  redesign  as  a  result  of  technological  innovations 
and  the  operating  experience  of  both  agencies. 

Initially,  State  wage,  tax,  and  identifying  information  is  not 
planned  for    conversion  to  tape  records.    However,  it  is  understood 
that  such  requirements  would  be  added  in  the  event  of  exercise 
of  an  election  by  the  States  to  have  the  Federal  Government  collect 
their  individual  income  tajces  under  Subchapter  E  of  Chapter  6^+  of 
the  Internal  Revenue  Code,  or  in  the  absence  of  such  elections, 
\rpon  agreement  with  States  to  have  the  Federal  Government  provide 
W-2  information  on  a  reimbursable  basis. 

Copies  of  Forms  W-2  (Copies  B  and  C)  woTild  continue  to  be  furnished 
"by  employers  to  their  employees  in  accordance  with  present 
regulations  for  use  in  preparing  their  Federal  income  tax  returns. 
Employers  filing  on  magnetic  tape  could  take  advantage  of  liberalized 
IRS  rules  permitting  Copies  B  and  C  to  include  certain  additional 
payroll  deduction  infoination  not  needed  by  IRS  or  SSA> thereby  in 
effect  obviating  the  need  for  issuance  of  a  separate  statement  to 
employees.    The  due  dates  for  filing  the  requisite  forms  would 
generally  remain  the  same  as  under  present  lav,  except  that 
consideration  is  being  given  to  requiring  employers  who  go  out  of 
business  to  file  Copies  A  of  Forms W-2  (or  magnetic  tape  or  disk 
pack  equivalent)  with  Form  W-3  (or  Form  hQok  if  magnetic  tape  or 
disk  pack  is  used)  within  30  days  of  the  date  the  business 
terminates.    Also,  in  cases  where  a  worker's  employment  terminates 
during  a  year,  the  employer  would  be  required,  upon  the  employee's 
request,  to  furnish  him  ^^th  a  Form  W-2  (Copies  B  and  C)  before  the 
end  of  the  month  following  the  month  in  which  the  last  payment  of 
wages  occurred. 
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b.    Legislative  chanrres  required 

Adoption  of  a  single  annual  wage  reporting  system  would  not  require 
substantive  changes  in  the  Internal  Revenue  Code  since  the  Secretary 
of  the  Treasiiry  already  possesses  broad  authority  to  prescribe  the 
forms  and  time  for  filing  tax  and  information  returns  for  both 
social  security  and  income  tax  purposes.    However,  the  Internal 
Revenue  Code  would  have  to  be  amended  to  give  the  Secretary  of  the 
Treasury  authority  to  make  Forms  W-2  available  to  the  Secretary 
of  Health,  Education,  and  Welfare.     (Both  H.R.  1^4-311  and  S.  2kk3 
contain  statutory  language  designed  to  achieve  this  objective. ) 
Hie  Code  would  also  have  to  be  amended  to  reqiiire  employers  in  the 
trust  territories  and  possessions  to  file  Forms  W-2  and  W-3  with 
respect  to  employees  covered  \inder  FICA, 

Substamtive  changes  in  the  social  security  law  would  be  required, 
however,  to  permit  implementation  of  single  annuaJ.  wage  reporting, 
dese  Include  changes  in:     (l)  the  determination  of  quarters  of 
coverage;  (2)  automatic  adjustments    of  the  contribution  and  benefit 
base,  the  retirement  test  exempt  amotint,  and  the  amoxant  of 
vorkmen's  compensation  offsets  in  disability  cases;  and  (3)  certain 
coverage  provisions.    The  quarter- of- coverage  test  is  the  only  change 
in  the  social  security  program  necessitated  by  annual  reporting  which 
could  result  in  increased  program  costs.    None  of  the  other  program 
changes  have  cost  implications.    A  discussion  of  these  changes 
follows;  they  are  also  discussed  in  more  detail  in  the  Appendix 
prepared  by  SSA. 

(l)    reterminatlon  of  quarters  of  coverage 

de  social  security  law  would  have  to  be  changed  to  base  the 
determination  of  quarters  of  coverage  on  annual  wages  received 
rather  than  on  quarterly  wages  since  under  annual  reporting 
quarterly  wage  data  would  not  be  available.    Changing  to  an 
annual  quarter- of-coverage  test  which  woxild  approximate  the 
present  $50  quarterly  test  would  have  a  substantial  social 
secxtrlty  program  cost,  because  it  would  be  easier  for  indi- 
viduals to  gain  quarters  of  coverage  and  therefore  to  become 
Insiired  for  social  security  benefits.    However,  if  the  dollar 
amount  required  to  obtain  a  quarter  of  coverage  were  substantially 
increased,  there  would  be  no  social  security  program  cost 
resulting  from  annual  reporting.    The  quarter- of- coverage 
test  coiild  be  raised  sufficiently  to  eliminate  program  costs 
at  the  time  annual  reporting  is  instituted  or  could  be  phased 
in  by,  say,  starting  with  a  $300  quarter- of- coverage  test  in 
1977  (the  year  an  annual  reporting  system  would  become  effective 
assuming  enactment  in  1975)  and  automatically  increasing  the 
test  (rounded  to  the  nearest  $100)  every  tenth  year  thereafter 
based  cm  increases  in  general  wage  levels. 
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For  reasons  more  fully  described  in  the  Appendix  (on  page  3) 
it  is  recommended  that  an  axmual  quarter-of-coverage  test  which 
would  not  increase  social  security  prograa  costs  be  adopted  for 
ftl 1  covered  individuals.    A  no-cost  quarter-of-coverage  test 
would  not  be  a  deliberalization  for  workers  who  have  any  substantial 
attachment  to  the  labor  force.     Even  a  person  working  £ls  little 
as  10  days  a  month  for  the  present  Federal  minimvim  wage  would 
now  have  high  enough  earnings  to  obtain  k  quarters  of  coverage 
per  year  under  a  no- cost  annual  meeisure. 

(2)  Automatic  adjustments 

Present  law  requires  that  automatic  adjustaents  (to  take 
account  of  increases  in  wages)  in  the  contribution  and 
benefit  base,  in  the  retirement  test  exemp*  amount,  and  in 
the  redetermination  of  social  security  benefits  payable  to 
disabled  workers  who  also  receive  workmen's  'compensation  be 
'based  on  a  comparison  of  average  taxable  wages  for  the  first 
calendar  quarter  of  specified  years.    Since  under  a  system 
of  single  annual  wage  reporting  quarterly  earnings  would  be 
imavailable,  the  Social  Security  Act  would  have  to  be  amended 
to  provide  for  a  method  of  computing  these  ad,justments  on  the 
basis  of  annual  wage  data;  it  is  therefore  recommended  that  these 
automatic  adjustments  be  related  to  annual  total  earnings. 

(3)  Coverage  provisions 

Present  law  contains  certain  exceptions  to  the  general  rule  of 
"first  dollar  coverage" — i.e.,  that  an  covered  wages  paid,  no 
matter  how  low,    are  subject  to  both  emplo/er  and  employee  FICA 
taxes.    Exceptions  include  household  employees,  homeworkers, 
services  not  in  the  course  of  the  employer's  trade  or  business, 
and  employees  of  certain  nonprofit  organizetions;  these  employment 
categories  are  subject  to  FICA  taxes  only  if  the  employee  is  paid 
at  least  $50  by  the  employer  in  a  calendar  quarter  (or  in  the 
case    of  an  employee  of  a  nonprofit  organisation  if  the  employee 
earns  at  least  $50  per  quarter). 

Since  the  $50- per- quarter  test  woxild  no  Icniger  be  feasible 
\mder  annual  reporting,  it  would  be  necessary  to  substitute  an 
annual  test.    It  is  recommended  that  ein  annual  $100  coverage 
test  be  substituted  for  the  present  quarterly  $50  test  in  all 
ccuses  except  for  household  employees. 
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Consideration  was  r,iven  to  makinrr  annual  report inr^  and  the 
annual  CICO  covera.-e  test  aiDplicable  to  household  enoloyces 
"because  of  the  obvious  administrative  advantage  of  obtaining 
all  reports  on  an  annual  basis.    However,  even  under  quarterly 
reportin,^  the  cor.pliance  of  household  employers  with  reporting 
require.T.ents  leaves  something  to  be  desired,  and  it  appears 
that  noncompliance  vrould  increase  if  household  employers  were 
chan£:ed  to  an  annual  reporting  basis.    Since  household  workers 
generally  have  low  wages  and  seldom  have  any  insurance  or  pension 
plan  protection  other  than  social  security  protection,  it  is 
particularly  important  that  noncompliance  by  domestic  employers 
be  held  to  a  minimim.     It  therefore  would  be  highly  desirable 
to  retain  the  quarterly  reporting  system,  including  the  $50 
quarterly  coverage  test,  for  household  employees. 

The  coverage  test  in  present  law  for  the  self-employed  and  for 
agricultural  employees  are  on  an  annual  basis,  and  therefore  are 
consistent  with  a  change  to  annual  reporting. 

c.    Cost /benefit  impact  of  single  annual  wage  reporting 

As  indicated  above,  under  the  proposed  single  annual  reporting 
system  employers  would  have  to  file  only  one  report  with  the  Federal 
Government  concerning  wages  paid  to  each  of  their  employees ,  instead 
of  the  five  (foxir  quarterly  wage  reports  plus    a  Form  W-2)  which  they 
must  file  under  present  law.    This  is  expected  to  result  in  significant 
savings  in  time  and  money  for  the  5.2  million  small  and  medium-sized 
"businesses  (farm  and  nonfarm)  whose  payroll  tax  returns  are  prepared 
manually  and  lesser  savings  for  the  approximately  300,000  employers 
■whose  accounting  and  reporting  operations  are  automated.    The  President's 
Advisory  Council  on  Management  Improvement  in  1971  estimated  these 
savings  to  ajnount  to  $235.^  million  annually  with  respect  to  employers 
filing  Forms  9^1  who  have  fewer  than  500  employees. 

The  principal  administrative  advantage  to  IRS  would  arise  by  virtue  of 
its  being  relieved  of  the  responsibility  for  receiving,  controlling, 
perfecting,  and  converting  to  magnetic  tape  the  Forms  W-2  and  W-3  filed 
by  employers  on  paper,  since  SSA  would  perform  this  operation  on  a 
shared-cost  basis.    IRS  requested  resources  for  fiscal  year  1976  to 
initiate  a  matching  program  utilizing  25  percent  of  Forms  W-2  filed  by 
employers  to  detect  and  correct  tax  errors  committed  by  employees. 
Current  budgetary  constraints  will  preclude  achievement  of  this  program 
in  fiscal  year  1976.    One  hundred  percent  utilization  of  all  information 
returns  (including  Forms  'W-2)  is  an  essential  IRS  program  goal  whether 
or  not  single  annual  wage  reporting  is  implemented.  However, 
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single  annual  va.^e  reporting  vould  £.nto:;:atically  trinf^  about  conversion 
to  r^,3:;etic  tape  of  aU.  For:r.£  ;;-2  filed  "b:,-  eniployors  and  thereby 
facilitate  the  utilisation  of  the  entire  univerce  of  such  docxrr.ents  in 

incone  verification  prorrcr..    As  a  res\ilt,  the  sycten  vould 
materially  ccnoribute  to  the  detection  and  correction  of  si^'^nificant 
tax  errors  comnitted   by  employees.    It  is  estiriated  that  such  errors 
involve  o537  nillion  in  overca^/rnents  and  undcrpaynents  of  Federal 
incor.e  tare  annually.     In  addition,  public  avrareness  of  this  enlarged 
potential  for  detecting  ta:-:  errors  would  •'Jindoubtedly  foster  Luproved 
voluntary  compliance  and  result  in  fewer  discrepancies  requiring 
corrective  IRS  enforceiuent  action. 

It  would  be  premature  to  attempt  to  accurately  estLmate  the  savings 
that  vrould  be  realized  as  a  result  of  single  annual  wage  reporting, 
since  SSA  and  JUS  have  not  yet  completed  their  systems  design 
development  which  wotild  necessarily  have  to  seirre  as  the  basis  for 
deriving  precise  cost  estimates.    Some  savings  would  also  be  realized 
from  no  longer  having  to  receive,  separate,  and  transmit  to  SSA 
Schedules  A  of  the  Form  9^^1  and  the  equivalent  parts  of  Forms  9k2 
and  9^3.    Furthermore,  it  is  likely  that  as  a  by-product  of  (1)  future 
prograjn  refinem.ents  stemiiiing  from  day-to-day  operating  experience  and 
(2)  future  technological  innovations  in  the  field  of  optical  character 
recognition  equipm-ent,  automatic  niombering  devices,  etc.,  substantial 
additional  savings  would  be  realized. 

d.    Effects  on  IHS  and  SSA  administrative  procedures ,  on  employers , 

and  on  social  securioy  beneficiaries 

A  single  annual  wage  reporting  system  would  permit  the  two  agencies 
to  make  more  efficient  use  of  wage  reports  received  from  employers 
than  is  possible  under  present  procedures,  and  would  result  in 
considerable  savings  in  IRS  processing  costs.    As  indicated  in 
section  he  above,  under  present  budgetary  constraints,  IRS  has  been 
able  to  utilize  only  a  portion  of  Forms  W-2  filed  by  employers  in 
its  income  verification  programs.    Single  annual  wage  reporting  would 
bring  about  100-percent  utilization  of  these  docum.ents  and  enable  IRS 
to  take  advantage  of  the  entire  universe  of  Forms  V7-2  to  identify 
employees  who  failed  to  file  income  taa  returns  or  filed  returns  with 
erroneous  wages  or  incorrect  withholding  taxes  reported.    The  capacity 
for  full-scale  utilization  would  have  a  salutary  impact  on  both 
volxmtary  compliance  and  direct  enforcement  yields.    Accordingly,  the 
impact  on  IRS  costs  and  operations  would  be  beneficial  in  all  respects. 


Even  though  a  change  to  annual  reporting  would  result  in  fewer  wage 
items  for  SSA  to  record  for  each  worker  in  a  year,  it  would  present 
certain  administrative  problems  for  SSA  which  are  described  below. 
While  none  of  these  problems  is  insurmountable,  implementation  of 
an  annual  reporting  system  would  significantly  complicate  the 
administration  of  the  social  security  prograa. 

(1)  Delayed  postings  to  earnings  records 

Under  the  present  quarterly  system  of  reporting,  wages  are 
generally  available  for  posting  to  indiTidual  social  security 
earnings  records  6  months  after  the  calendar  quarter  in  which 
they  were  paid.    Under  annual  reporting,  total  wages  from  all 
employers  vrauld  not  be  posted  to  individual  earnings  records 
until,  at  the  earliest,  July  of  the  year  following  the  year  in 
which  they  were  paid.    This  delay  in  posting  earnings  would 
affect  the  usefulness  of  the  earnings  reports  in  enforcing  the 
retirement  test,  determining  whether  a  disability  beneficiary 
has  returned  to  work,  and  verifying  earned  income  for  purposes 
of  determining  eligibility  for  Suppleme:ital  Security  Income 
payments.    As  a  result  there  would  be  larger  overpayments  of 
social  seciirity  benefits  which  would  not  be  discovered  as 
early  as  under  present  law. 

On  the  other  hand,  the  availability  of  total  covered  and 
ncncovered  earnings,  instead  of  the  more  limited  covered  earnings 
within  the  FICA  contribution  and  benefit  base,  as  under  the 
present  quarterly  system,  would  be  an  aavantage  for  piurposes 
of  enforcing  the  social  security  retirement  test  and  the  income 
limits  of  the  Supplemental  Security  Incxme  program,  as  well  as 
any  future  Federal  income  support  programs  involving  benefit 
calculations  based  on  all  sources  of  inccaae. 

Annual  reporting  would  aJ.so  have  an  effect  on  other  programs 
which  rely  on  a.uarterly  earnings  data  in  SSA  records,  such  as 
programs  administered  by  the  Immigration  and  NaturaJ-ization 
Service  and  State  welfare  agencies  and  private  pension  plans. 

(2)  Effect  on  employers 

As  previously  mentioned,  under  single  annual  wage  reporting 
employers  would  have  to  file  only  one  report  of  the  wages  paid 
to  each  of  their  emplo^'ees  each  year  in  place  of  the  five  (four 
quarterly  wage  reports  plus  a  Form  W-2)  vhich  they  must  now 
file.    This  is  expected  to  result  in  sigaificant  savings  in 
time  and  money  for  small  and  mediun-sizeii  businesses  whose 
accounting  operations  are  not  computerized.    On  the  other  hand. 
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due  to  the  longer  time  lag  in  crediting  wages  to  individual 
earnings  records,  it  is  possible  that  in  order  to  establish 
insured  status  for  social  secirrity  benefits  or  increase  the 
amount  of  benefits,  SSA  might  have  to  contact  employers  more 
often  for  evidence  of  wages  which  had  not  been  credited  in 
cases  where  the  worlcer  has  filed  for  social  security  benefits. 
However,  employer  contacts  co\ild  be  reduced  where  employment 
terminated  during  the  year,  if  the  employee's  copy  of  Form  W-2 
were  used  as  a  basis  for  establishing  earnings  in  the  lag 
period.    IRS  is  considering  a  proposal  to  amend  section  605I 
of  the  Internal  Revenue  Code  to  require  employers  to  furnish  a 
separated  employee,  upon  his  request,  with  the  employee's  copy 
of  Form  W-2  within  30  days  after  termination  of  employment  and 
to  provide  penalties  for  failure  to  conroly.    This  proposal,  if 
enacted,  would  materially  sissist  SSA  in  calctilating  up-to-date 
benefit  amounts  payable  to  recently  retired  workers. 

To  place  these  problems  into  perspective,  it  should  be  noted  that 
over  30  million  persons  currently  receive  benefits  under  the  social 
security  program  and  that  in  1973  SSA  processed  benefit  awards 
for  ^  million  new  beneficiaries.    V/ith  respect  to  the  processing 
of  these  awards,  over  one-half  million  involved  incomplete  eamir^gs 
records,  necessitating  contacts  with  employers  and  employees  to 
develop  acc\irate  benefit  amounts.    In  addition,  about  2  million 
retired  workers  have  their  benefits  reccmputed  each  year  to  take 
into  account  additional  earnings. 

(3)    Effect  on  beneficiaries 

Since  there  would  be  a  longer  delay  under  annual  reporting  between 
the  time  when  wages  were  paid  and  the  time  when  they  were  repor^ued, 
SSA  believes,  on  the  basis  of  its  past  experience  with  agricul- 
tural employers  (who  changed  from  a  quarterly  to  an  annual 
reporting  system  in  1955),  that  the  incidence  of  erroneous  report- 
ing wo\xld  be  greater  than  \mder  present  law.    Also  the  number  of 
cases  where  employees'  wages  were  not  reported  at  all  would 
increase,  especially  for  those  employees  who  worked  for  employers 
early  in  the  year  and  then  stopped  working.    However,  this  problem 
vould  be  alleviated  to  some  extent  by  requiring  that  employers 
give  employees,  upon  their  request,  who  separate  from  employment 
a  W-2  within  30  days  of  the  date  of  separation. 

After  an  individual  beccsnes  entitled  to  benefits,  his  social 
security  benefit  amoxmt  is  automatically  recomputed  each  year  to 
include  any  earnings  for  the  previous  year  which  produce  an 
Increased  benefit  araoimt.    Annual  reporting  could  result  in  delays 
of  several  months  in  paying  increased  omount;s  based  on  automatic 
recomputations ,  which  could  well  stimulate  beneficiary  reques-&s 
for  recomputations  on  an  individual  basis. 


11 


(U)    Peaklnf3  vorkloa-ds 

SSA  anticipates  continuing  problems  associated  with  early 
peaking  of  workloads,  which  will  affect  personnel,  training, 
and  utilization  of  space  and  equipment.    The  receipt  of  the 
great  bulk  of  earnings  reports  during  the  first  two  months  of 
each  calendar  year  would  make  it  necessary  to  add  additional 
personnel  for  limited  periods  each  year. 

However,  there  are  some  procedures  which  could  be  considered 
to  mitigate  SSA's  peakJ.ng  problem.    For  example,  consideration 
might  be  given  to  the  identification  of  workloads  in  IRS  which 
SSA  could  process  on  a  reimbursable  arrangement  during  slack 
periods.    Further,  consideration  could  be  given  to  itensifying 
our  current  programs  of  encouraging  additional  employers  to 
report  on  magnetic  tape  rather  than  using  paper  V7-2*s  which 
woxild  reduce  to  some  extent  SSA's  need  for  keying  personnel 
during  peak  periods. 

Special  treatment  of  State  and  local  governments 

The  legislative  history  of  P.L.  93-^90  indicates  a  desire  to  continue 
quarterly  reporting  for  employees  of  State  and  local  governments  who 
are  covered  u:ider  social  security  pursuant  to  Federal-State  agreements, 
while  requiring  all  other  employers  to  switch  to  annual  reporting. 
However,  allo^d.ng  one  very  large  group  of  employers  to  continue  to 
report  on  a  quarterly  basis  while  requiring  others  to  report  annually 
would  seriously  aggravate  SSA's  administrative  problems  and  increase 
substantially  SSA's  administrative  costs  under  an  annual  reporting 
system. 

The  great  majority  of  State  and  local,  emplc^ees  work  for  fairly  large 
public  employers  who  have  sophisticated  accounting  and  reporting 
techniques  and  who  are  used  to  keeping  extensive  business  records. 
These  employers  should  be  required  to  report  on  an  annual  basis  like 
private  employers.    Earlier  in  the  report  (on  page  7)  it  was  recommended 
that  quarterly  reporting  be  retained  for  household  employers  because 
of  the  increased  noncompliance  that  would  result  if  such  employers 
had  to  report  only  once  a  year,  but  this  special  consideration  is  not 
applicable  in  the  case  of  State  and  local,  employers  since  there  is 
no  special  noncompliance  problem  with  respect  to  them.    About  9  million 
State  and  local  employees  are  covered  under  social  security  in  the 
course  of  a  year  as  compared  to  1.1  mill  ion  household  employees,  so 
that  the  administrative  problems  in  leaving  State  and  local  employers 
on  a  quarterly'  reporting  basis  would  be  significantly  greater  than 
would  "be  the  case  in  doing  so  for  domestic  employers. 
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For  these  reasons,  it  has  been  concluded  that  retaining  a  separate 
quarterly  reporting  system  for  employees  of  State  and  local  governments 
vould  be  highly  impractical.    If  the  proposed  system  is  to  function 
efficiently,  it  is  necessary  that  essentially  all  employers,  including 
State  and  local  governments,  adhere  to  a  single  method  of  reporting 
vage  and  tax  information  to  the  Federal  Government. 

f ,    Unemployment  ins;irance 

In  adjcainistering  unemployment  insurance  programs,  the  States  now  rely 
on  two  basic  methods  for  verifying  recent  wage  history.    The  first 
method  is  to  obtain  copies  of  employers'  social  secxirity  tax  returns 
(Schedules  A  of  Forms  9^1);  the  second,  general  1y  referred  to  as  demand 
reporting,  is  to  request  a  report  of  esimings  fi-om  an  employer  when  it 
is  needed.    At  present,  thirteen  States  (including  Massachusetts, 
Michigan,  New  Jersey,  New  York,  and  Ohio),  accounting  for  about  one- 
third  of  the  U.S.  labor  force,  have  found  demand  reporting  to  be  both 
efficient  and  economical  because  they  no  longer  need  to  process  wage 
reports  pertaining  to  the  entire  labor  force  within  their  j-urisdictions 
when  their  concern  is  limited  to  the  much  smaller  universe  of  claim- 
ants for  unemployTuent  benefits.    It  is  also  xmderstood  that  several 
of  the  States  requiring  qxiarterly  returns,  resort  to  demand  reporting 
vith  respect  to  unemployment  claims  because  they  do  not  post  the 
quarterly  data  in  sufficient  time  to  keep  their  files  current. 

The  Department  of  Labor  favors  demand  reporting  and  believes  that  if 
single  annual  wage  reporting  is  adopted,  most  States  would  svritch  to 
the  demand  method  of  reporting.    According  to  the  1971  report  of  the 
President's  Advisory  Council  on  Management  Improvement,  annual  savings 
to  employers  would  increase  significantly  if  all  States  were  to  adopt 
demand  reporting  for  unemployment  insurance  purposes. 

Annual  wage  reporting  -vrlth  a  quarterly  breakdown  of  wages 

a.    Description  of  system 

In  terras  of  filing  requirements,  the  responsibilities  of  employers 
would  be  the  same  as  under  the  system  previously  described  (single 
annual,  reporting  without  a  quarterly  breakdown  of  wages)  except  that 
in  addition  to  reporting  total  wages  for  the  year,  separate  subtotals 
for  wages  paid  in  each  of  the  four  quarters  woxild  also  have  to  be 
reflected  on  Forms  W-2. 
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In  processing  these  documents,  SSA  woiild  transcribe  and  post  the 
q\iarterly  earninos  data  to  its  files;  hovrever,  such  quarterly  detail 
would  be  onitted  from  the  tape  files  transmitted  to  IRS.    In  all 
other  respects,  the  flou  of  work  and  the  division  of  labor  between 
SSA  and  IRS  would  be  the  same  as  under  a  system  of  single  annxial 
reporting  with  no  quarterly  breakdown  of  wages. 

Legislative  changes  required 

The  approach  would  require  no  changes  in  the  Internal  Revenue  Code, 
except  for  an  amendment  to  give  the  Secretary  of  the  Treasury 
authority  to  make  Forms  VJ-2  available  to  the  Secretary  of  Health, 
Education,  and  Welfare  azid  to  require  Forms  W-2  from  employers  in  trust 
territories  and  possessions  with  respect  "to  employees  who  are  subject 
to  FICA  taxes. 

Legislative  changes  in  the  provisions  of  the  Social  Security  Act 
pertaining  to  determining  quarters  of  coverage  and  special  coverage 
provisions  would  not  be  necessary  under  this  approach  to  annual 
reporting  becaiise  quarterly  wage  data  would  be  available. 

However,  a  change  would  be  necessary  in  the  automatic  adjustment 
provisions  which  apply  to  the  contribution  and  benefit  base  and  also 
to  the  retirement  test  exempt  amount  and  the  redetermination  of  work- 
men's compensation  offset  because  the  necessary  earnings  data  would 
not  be  available  early  enough  to  meet  the  time  requirements  in  present 
law  for  makirig  such  adjustments.    The  method  of  determining  ,the  amount 
of  the  adjvistment  would  be  virtually  the  same  as  under  present  law 
but  the  lag  period  between  the  measuring  period  and  the  effective 
date  of  the  automatic  increases  would  be  a  year  longer  than  under 
present  law. 

Annml  reporting  of  quarterly  wages  would  have  no  effect  upon  social 
security  program  costs  since  the  provisions  of  the  social  security 
law  relating  to  the  determination  of  quarters  of  coverage  would  not 
be  changed.  / 

CostA>enefit  imroact  ' 

Under  a  system  of  annual  reporting  of  quarterly  wages  the  benefits 
to  employers  would  be  significantly  reduced  because  they  woiild  still 
have  to  maintain  quarterly  wage  records  for  each  employee  and  preserve 
such  subtotals  in  their  payroll  systems  for  posting  to  the  Forms  v;-2 
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at  the  end  of  the  calendar  year.    On  the  basis  of  discussions  with 
representatives  of  the  accounting  profession  and  selected  employers, 
It  is  believed  that  annual  reporting  of  quarterly  wages  would 
represent  at  most  a  modest  improvement  over  the  present  requirements 
for  employers  with  manual  accounting  systems.     For  large  employers 
the  savings  under  annual  reporting  of  quarterly  wages  would  be  at 
best  marginal  and  would  in  all  likelihood  be  offset  by  the  cost  of 
programming  changes  to  reflect  the  new  requirements.  Accordingly, 
several  large  employers  have  concluded  that  the  existing  system  is 
preferable  to  annual  reporting  with  a  quarterly  breakdown. 

Insofar  as  savings  to  the  Federal  Government  are  concerned,  annual 
reporting  of  quarterly  wages  would  produce  the  same  savings  in 
processing  costs  for  IRS  as  annual  reporting  of  annual  wages.  The 
effect  on  direct  tax  enforcement  yields  and  voluntary  compliance 
levels  would  also  remain  the  same.    However,  SSA  would  incur 
substantial  additional  costs  by  virtue  of  Increased  manpower  and 
equipment  needs  for  processing  the  quarterly  earnings  data  and  for 
resolving  errors.    Also,  since  SSA  would  still  be  required  to 
record  quarterly  ajuounts,  there  would  be  no  administrative  savings 
due  to  a  reduction  in  the  number  of  items  to  be  posted  to  individual 
earnings  records, 

d*    Effects  on  IRS  and  SSA  administrative  procedures,  on  employers,  and 
on  social  security  benefits 

IRS  would  derive  the  same  administrative  advantages  from  annual 
reporting  of  quarterly  wages  as  from  annual  reporting  of  annual 
vages.    However,  Insofar  as  SSA  is  concerned,  the  former  would  be 
far  less  desirable.    Summarized  below  are  the  problems  SSA  would 
encounter  under  annual  reporting  of  quarterly  vages: 

(l)    Delayed  postings  to  earnings  records 

As  under  annual  reporting  of  annual  wages,  there  would  be 
a  delay  in  the  availability  of  wage  data  for  posting  to 
SSA  earnings  records,  with  the  same  consequences  as  described 
In  section  h  d  (l)  of  this  report.     In  addition,  since  the 
crediting  of  data  to  individual  earnings  records  would  occur 
at  one  time  rather  than  being  spread  out  over  the  year,  as 
under  present  law,  the  probability  of  error  in  recording  and 
posting  wages  would  Increase. 
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(2)  Effect  on  employers 

Both  employers  and  SSA  would  have  to  balance  the  total  amount 
of  quarterly  wages  against  the  annual  totals.     To  the  e:ctent 
these  additional  steps  created  hit-^her  error  rates,  reconciliation 
of  discrepancies  between  the  quarterly  and  annual  figures  would 
tend  to  increase  the  number  of  contacts  with  employers  over 
the  levels  expected  under  annual  reporting  of  annual  wages, 

(3)  Effect  on  beneficiaries 

Annual  reporting  of  quarterly  wages  would  generally  have  the 
eame  impact  upon  beneficiaries  a^  described  in  section  k  d  (3). 
In  addition,  SSA  anticipates  some  increase  in  employer  reporting 
errors  over  an  annual  reporting  system  without  a  quarterly  break- 
down, which  would  create  additional  delays  in  initial  social 
security  payments  and  benefit  recomputations  while  SSA  contacted 
employers  to  resolve  reporting  discrepancies. 

(k)    Peaking  workloads 

The  leaking  problems  described  under  section  k  d  (k)  would 
"be  intensified  because  earnings  data  for  all  four  quarters 
would  be  received  during  the  short  January- February  filing 
season  emd  would  have  to  be  posted  to  individual  earnings 
records  at  one  time.    The  transcription  and  posting  of  the 
quarterly  wage  detail  (pltis  four  additional  elements  in  the 
case  of  tips)  would  create  needs  for  additional  personnel 
and  processing  equipment.    Also.,  having  to  transcribe  wages 
for  all  four  quarters  at  the  same  time  would  increase  the 
probability  of  mistakes  and  require  further  manpower 
devoted  to  error  resolution. 

e*    Special  treatment  of  State  and  local  governments 

The  comments  appearing  in  section  k  e  apply  with  equal  force 
to  a  system  of  annual  reporting  of  quarterly  wages.     15ius,  if 
legislation  were  enacted  to  substitute  annual  reporting  of 
quarterly  wages  for  the  present  system,  it  should  be  made 
applicable  to  all  employees,  including  employees  of  State  and 
local  governments. 

f •    Unemployment  insurance 

The  considerations  relating  to  State  unemplojTnent  insurance  are 
applicable  under  both  approaches  to  single  annual  wage  reporting. 
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Conclusion 

Single  annual  reporting  of  wages  has  the  potential  for  substantially 
reducinc  the  Federal  paperwork  burden  on  employers,  for  improving  compliance 
with  the  income  tax  laws,  and  for  bringing  about  a  net  savings  in  Federal 
Government  administrative  costs.    The  Secretaries  of  Health,  Education,  and 
Welfare  and  the  Treasury  therefore  recommend  that  legislation  be  enacted 
to  repeal  the  present  reporting  requirements  and  to  adopt  instead  a  system 
of  single  annual  reporting. 

The  benefits  to  eniployers  and  to  the  Government  as  a  whole  which  annual 
reporting  is  designed  to  achieve  would  not  be  fully  realized  under  an 
annual  reporting  system  with  a  quarterly  breakdown  of  wages.    From  the 
standpoint  of  administrative  efficiency,  simplicity,  and  reduced  paperwork 
for  employers,  annvial  reporting  of  annual  wages  represents  a  far  more 
preferable  approach  than  annual  reporting  with  a  quarterly  breakdown. 
Accordingly,  the  legislation  should  provide  for  ammal  reporting  without 
a  quarterly  breakdown  of  wages. 

It  is  also  recommended  that  a  single  annual  reporting  system  that  would  not 
increase  social  security  program  costs  be  adopted.    Such  a  system  would 
make  it  necessary  to  increase  the  amount  of  earnings  needed  to  acquire  a 
quarter  of  coverage. 

Further,  it  is  recommended  that,  because  of  the  many  operational  changes 
that  would  be  necessary  in  order  to  convert  to  a  single  annual  wage 
reporting  system,  the  effective  date  of  annual  reporting  should  be  no 
sooner  than  the  first  day  of  the  second  year  after  the  year  of  enactment. 
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SSA  Report  Concerninrr  the  Lerislative  Chan?res 
Required  in  the  oocial  Security  Prcrram 
To  Implement  an  Annual  oingle  VJage  Reporting  System 

This  appendix  supplements  part  Ub  of  the  report  and  explains  the  major 
legislative  changes  required  in  the  social  security  program  to 
lnrplement  an  annual  single  vrage  reporting  system. 

Because  of  the  magnitude  of  the  process  of  shifting  SSA  operations  to 
an  annual  reporting  basis  once  legislation  is  enacted,  it  is 
anticipated  that  the  effective  date  for  an  annual  reporting  system 
would  have  to  be  no  sooner  than  the  first  day  of  the  second  year  after 
the  year  of  enactment. 

The  discussion  does  not  include  technical  legislative  drafting  changes, 
such  as  conforming  changes,  in  the  Social  Security  Act  and  related  changes 
in  the  Internal  Revenue  Code  which  would  also  be  needed. 
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Determination  of  Quarters  of  Coverare 

Under  present  lav;,  a  quarter  of  coverage  is  any  calendar  quarter  in  which 
an  individual  has  been  paid  at  least  ^50  in  wages  or  a  calendar  quarter  in 
which  a  person  has  been  credited  with  $100  or  more  in  self -employment  income. 
However,  for  agricultural  labor  quarters  of  covertge  are  granted  for  each 
$100  of  covered  wages  up  to  four  quarters  of  coverage  for  wages  of  $U00  or 
more  in  a  year.    Also,  a  self-employed  person  generally  must  have  at  least 
$U00  in  net  earnings  in  a  year  in  order  to  be  credited  with  self-eraplojrment 
income  and  he  receives  fouir  quarters  of  coverage  for  the  year. 

Further,  if  a  person  earns  the  maximum  taxable  wages  in  a  year,  he  receives 
four  qioarters  of  coverage. 

Recommendation 

The  quarter-of-coverage  measure  would  be  increased  in  one  or  more  steps  to 
an  amount  that  would  avoid  any  increase  in  social  security  program  costs. 

It  is  necessary,  under  the  annual  reporting  systea  recommended,  to  meas\ire 
a  quarter  of  coverage  in  terms  of  annual  earnings  since  quarterly  earnings 
data  would  no  longer  be  available.    If  the  measxire  were  set  at  an  amoimt  of 
earnings  that  roughly  approximated  the  $50  amotant  used  under  present  law, 
the  long-range  cost  of  the  social  security  progran  would  be  substantially 
increased.    This  increased  cost  would  occur  because  it  would  be  easier  under 
an  annual  test  for  workers  to  earn  several  quarters  of  coverage  in  a  year 
(and  therefore  easier  for  them  to  become  insiared  for  benefits  in  the  future) 
"by  working  only  in  one  qtiarter  during  the  year,  than  it  is  under  present  law 
where  they  must  work  in  a  calendar  quarter  in  order  to  earn  a  quarter  of 
coverage  for  that  qiiarter  (unless  they  have  maxiimia  creditable  earnings  for 
the  year). 

This  increased  cost  could  be  avoided  if  beginning  vith  1977  (the  year  an 
annual  reporting  system  would  become  effective  asssming  enactment  in  1975) 
one  quarter  of  coverage  were  given  for  earnings  of  •'$^50  to  $899.99?  two 
quarters  of  coverage  for  $900  to  $1, 3^9*99  and  so  tjn,  up  to  a  maximum  of  four 
quarters  of  coverage  in  a  year  for  earnings  of  $l,oOO  or  more. 

Alternatively,  there  woxild  be  no  program  cost  if  tie  quarter-of-coverage  test 
were  initially  set  at  $300  beginning  in  1977  and  if  the  test  (rounded  to  the 
nearest  $100)  were  automatically  inN-reased  every  tenth  year  thereafter  based 
on  increases  in  general  wage  levels.    This  approach  would  avoid  a  sharp 
initial  increase  in  the  quarter-of-coverage  measure.    Another  advantage  of 
this  approach  is  that  it  would  bring  the  quarter-of-coverage  test  into 
conformity  with  the  general  principle  that  the  social  security  law  should 
be  dynamic,  that  is,  it  should  be  kept  up  to  date  with  changing  economic 
conditions . 
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While  a  no-cost  quarter-of -coverage  measure  may  at  first  glance  seem  to 
bear  unduly  on  very  low  wage  earners  and  therefore  to  represent  a 
significant  deliberalization,  it  should  be  noted  that  a  person  working  only 
ten  days  a  month  at  the  present  Federal  minimum  wage  would  now  have  high 
enough  eamin.'rs  for  the  year  to  obtain  four  quarters  of  coverage  per  year 
under  an  annual  $U50  quarter-of -coverage  test.    Under  an  initial  $300  test 
(with  automatic  adjustments  thereafter),  a  person  vould  have  to  work  at 
the  present  Federal  minimum  wage  for  only  12  hours  a  week  for  50  weeks, 
20  hours  a  week  for  30  weeks ,  or  Uo  hours  a  week  for  15  weeks  to  earn 
four  quarters  for  the  year.    Further,  the  significant  increases  in  wage 
levels  over  the  years  have  had  the  effect  of  greatly  liberalizing  the 
present  quarter-of-coverage  provisions;  if  no  change  is  made  in  the  quarter- 
of  -coverage  test,  this  trend  will  continue  into  the  future  until  eventually 
the  $50  test  will  become  virtually  meaningless  as  a  measure  of  whether  an 
individual  has  sufficient  social  security  coverage  to  be  eligible  for 
benefits.    If  the  1939  provision  granting  a  quarter  of  coverage  for  each 
calendar  qmrter  in  which  the  worker  is  paid  $50  in  wages  had  been  kept  up 
to  date  with  wage  levels,  the  $50  figure  would  now  be  about  $370. 

Thus  it  appears  that  a  no-cost  q-uarter-of-coverage  measure  would  not  be  a 
deliberalization  for  workers  who  are  employed  at  all  regularly  (the  people 
whom  the  social  security  program  is  intended  to  proT:ect  against  a  loss  of 
earnings  in  the  event  of  retirement,  disability,  or  death)  even  if  they 
have  very  low  earnings.    Further,  the  Supplemental  Security  Income  program 
would  be  available  to  help  those  people  working  so  irregularly  and  for 
such  low  wages  that  they  would  not  be  able  to  gain  insured  status  under 
the  higher  social  secxirity  quarter-of-coverage  measure. 

Automatic  Adjustments 

Automatic  Ad,justment  of  the  Contribution  and  Benefit  Base 

Present  law  provides  for  automatic  increases  in  the  contribution  and 
benefit  base — the  maximum  amount  of  annual  earnings  on  which  contributions 
are  paid  and  which  is  creditable  for  benefits — which  can  become  effective 
only  when  automatic  benefit  increases  become  effective.    The  base  will  be 
increased  automatically  in  proportion  to  the  increase  in  the  level  of 
average  taxable  wages  (under  the  social  security  prcgram)  of  a]_l  employees 
as  reported  for  the  first  calendar  quarter  of  the  year  in  which  the 
computation  is  made  over  the  level  of  average  taxable  wages  in  the  first  ^ 
calendar  quarter  of  the  latest  of  (a)  1973,  (b)  the  most  recent  year  in 
which  an  increase  in  the  contribution  and  benefit  bise  was  enacted,  or 
(c)  the  most  recent  year  in  which  a  determination  was  made  to  automatically 
adjust  the  contribution  and  benefit  base.    The  new  iase  vn.ll  be  ro\mded  to 
the  nearest  $300, 
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Recommendation 

The  adjustments  of  the  contribution  and  benefit  base  would  be  related 
to  annual  total  earnings,  rather  than  to  quarterly  reported  taxable 
earnings. 

Each  year  after  1978  in  which  an  automatic  benefit  increase  is  determined 
to  be  necessary  for  the  following  June,  the  Secretary  would  compare: 

(a)  The  average  total  earnings  (whether  or  not  covered  under 
the  social  security  prograjn)  of  all  enroloyees  as  reported 
by  employers  (using  Form  W-2,  V/age  and  Tax  Statement)  for 
the  year  before  the  year  in  which  a  determination  is  being 
made  with 

(b)  The  average  total  earnings  (meas\u:ed  in  the  same  way)  in 
the  latest  of: 

(1)  1977,  or 

(2)  the  year  before  the  most  recent  year  in  which  a 
determination  was  made  to  automatically  increase 
the  base,  or 

(3)  the  year  before  the  most  recent  year  in  which  an 
ad  hoc  increase  in  the  base  was  enacted. 

The  lag  period  between  the  measuring  period  and  the  effective  date  of 
aji  automatic  increase  v;o\ild  necessarily  be  longer  under  an  annual 
reporting  system  than  under  the  present  quarterly  reporting  system 
because  the  annual  earnings  would  not  be  available  until  the  year 
following  the  year  in  which  they  are  earned.    For  example,  if  earnings 
for  1977  were  ccnipared  with  earnings  for  1978,  under  the  system 
utilizing  first-quarter  earnings,  the  determination  would  be  made  late 
in  1978  for  an  increase  effective  in  1979*    However,  under  the  annual 
system,  the  determination  could  not  be  made  until  sometime  in  1979 
(when  the  1978  earnings  data  would  first  be  available)  and  the  increase 
voiild  be  effective  in  198O. 

In  addition,  a  transitional  automctic  adjustment  provision  would  be 
necessary  to  take  care  of  the  changeover  from  a  quarterly  to  an  annual 
basis.    Under  the  reconmended  transitional  provision,  annual  earnings 
data  and  first-quarter  data  would  be  needed  for  2  calendar  years.  The 
quarterly  data  would  be  used  in  malcing  the  first  determination  and  the 
annual  data  for  the  same  years  woxild  be  used  in  making  the  next 
determination . 


The  advantage  of  using  both  annual  and  quarterly  earnings  data  for 
2  years  (1975  and  1976  in  the  following  example)  in  determining 
automatic  increases  in  the  contribution  and  benefit  base  is  that  any 
increases  in  earnings  levels  in  the  last  9  laonths  of  1975  would  be 
taken  into  account  and  the  base  coiild  be  increased  in  1978 — otherwise 
it  might  be  necessary  to  have  an  initial  2-year  gap  between  increases 
in  the  base  when  annual  reporting  is  instituted  because,  as  discussed 
above,  the  lag  period  would  be  longer  under  annual  reporting  than 
under  q\iarterly  reporting, 

Siace  annual  reporting  would  not  be  effective  until  1977,  annual  data 
for  1975  and  1976  which  vrould  be  needed  under  the  transitional 
provision  would  have  to  be  obtained  from  some  other  soTirce.    IRS  is 
now  investigating  to  see  if  they  could  furnish  these  data  from  the 
individual  income  tax  returns  (l040's)  for  1975  and  1976. 

The  transitional  automatic  adjustments  could  be  mde  as  follows: 


Provision 
of  law 

Present 
lav 


Transitional 
provision 

Transitional 
provision 

Annual 

reporting 

proposal 


Earnings  data  to 
be  compared  

First  quarter  1975 
with  first  quarter 
1976 

Annual  1975  with 
annual  1976 

Annual  1976  with 
annuaJ.  1977 

Annual  1977  with 
annual  1978 


Year  in  whidi 
det  erminat  ice 
is  made 


1976 

1977 
1978 

1979 


Effective  date 
of  increases 


1977 
1978 

1979 
1980 


If  IRS  is  unable  to  furnish  the  annual  data  for  tie  transitional  period 
an  alternative  transitional  provision  would  have  io  be  developed. 

Automatic  Adjustment  of  the  Retirement  Test 

Under  present  law,  the  retirement  test  annual  exerot  amount  (and  the 
monthly  test  of  earnings)  may  be  increased  automalically  in  the  future, 
beginning  in  1975,  based  on  increases  in  general  earnings  levels.  The 
adjustment  is  made  by  mialtiplying  the  monthly  exerpt  amount  in  effect 
by  the  ratio  of  the  average  taxable  wages  (under  ihe  social  security 
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program)  of  all  errrployees  as  reported  for  the  first  calendar  quarter  of 
the  year  the  determination  is  being  made  to  the  average  tsLxahle  wages 
for  the  first  calendar  quarter  of  the  latest  of  (a)  1973,  (b)  the  most 
recent  yesLr  in  which  an  increase  in  the  contribution  and  benefit  base 
was  enacted,  or  (c)  the  most  recent  year  of  an  increase  in  the  contribu- 
tion and  benefit  base  under  the  automatic  provisions.    Since  this 
information  would  not  be  available,  a  new  method  of  computing  the 
retirement  test  exeiript  amount  would  have  to  be  established, 

R  e  commen  dat  i  on 

The  change  in  the  automatic  adjustment  of  the  retirement  test  would  be 
on  the  same  basis  as  the  modification  of  the  automatic  adjustment  of 
the  contribution  and  benefit  base. 

Redetermination  of  Workmen's  Compensation  Offset  Cases 

For  a  disabled  worker  under  age  62  who  qualifies  for  both  workmen's 
compensation  and  social  security  disability  benefits,  the  law  provides 
that  social  security  benefits  payable  to  him  and  his  family  must  be 
reduced  by  the  amount,  if  any,  that  the  total  monthly  benefits  payable 
under  the  two  programs  exceed  80  percent  of  the  vrorker's  average  current 
earnings  before  he  became  disabled,    Tlie  amount  to  be  offset  is 
periodically  redetermined  to  talte  account  of  any  increases  in  national 
earnings  levels.    Average  earnings  are  recomputed  in  the  second  calendar 
year  following  the  year  in  which  offset  is  first  ir^posed  and  in  each 
third  year  thereafter.    The  redetermination  is  based  on  the  ratio  of  1 
taxable  wages  reported  for  all  individuals  for  the  first  calendar 
quarter  of  the  year  in  which  redetermination  is  made  to  the  taxable  wages 
for  all  individuals  for  the  first  quarter  of  the  year  for  which  the  wage 
earner's  offset  was  initially  computed.    Since  this  information  vrould 
not  be  available,  a  new  method  of  redetermination  would  have  to  be 
established. 

Recommendation 

The  change  in  the  periodic  redetermination  of  the  offset  amount  would 
"be  on  the  same  basis  as  the  modification  of  the  axitomatic  adjustment  of 
the  contribution  and  benefit  base. 

Coverage  Provisions 

Under  present  law,  employment  in  certain  specified  jobs  is  covered  only 
if  the  einployee  is  paid  at  least  $50  by  the  employer  in  a  calendar 
quarter.    The  $50  coverage  test  applies  to  services  rendered  by  domestic 
CBiployees  in  private  homes,  homeworkers,  certain  election  workers  and 
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election  officials  employed  by  State  or  local  governments,  services  not 
in  the  course  of  an  enployer's  trade  or  business,  and  services  of 
einployees  of  certain  nonprofit  organizations,     (in  the  case  of  nonprofit 
organizations  the  test  operates  on  an  earned  basis  rather  than  a  paid 
basis;  that  is,  the  services  are  covered  if  the  employee  earns  at  least 
$50  from  the  employer  in  a  calendar  qiiarter.) 

Recommendation 

An  annual  $100  coverage  test  would  be  substituted  for  the  present 
quarterly  $50  test  for  all  the  jobs  listed  above,  except  for  domestic 
employment,  which  wuld  continue  to  be  reported  quarterly  and  for 
which  the  present  quarterly  $50  test  woxild  be  retained.    As  under  the 
present  test,  the  $100  test  would  apply  on  a  when-earned  basis  to 
employment  for  nonprofit  organizations.    The  coverage  tests  in  present 
law  for  the  self-anrployed  and  for  agriciiltural  enipioyees  are  on  an 
anniial  basis,  and  therefore  are  consistent  with  the  general  change  to 
annual  reporting, 

Honcontributory  Wage  Credits  for  Members  of  the  Uniformed  Services 

Under  present  law,  a  serviceman  is  granted  noncontributory  wage  credits 
of  $300  for  each  calendar  quarter  after  1956  in  which  he  receives 
basic  pay.    Prior  to  1973,  the  wage  credits  were  granted  only  after 
1967  and  were  $100  if  the  basic  pay  in  the  qtiarter  vas  $100  or  less, 
$200  if  the  basic  pay  was  $100. oi  to  $200.00,  and  $300  if  the  basic 
pay  was  over  $200.    The  basis  for  granting  the  credits  changed 
beginning  with  1973  because  of  technical  administrative  problems  in 
administering  the  earlier  provision. 

In  order  to  avoid  requiring  the  uniformed  services  to  provide  quarterly 
wage  information  under  an  annual  reporting  system,  it  is  necessary  to 
change  the  method  of  granting  these  credits. 

Recommendation 

Wage  credits  of  $100  would  be  granted  for  each  $300  of  basic  pay  which 
the  serviceman  received  in  a  calendar  year.    The  an»unt  of  wage  credits 
vhich  an  individual  may  be  granted  in  a  year  would  be  limited  to  $1,200. 
Ifrider  this  recommendation,  the  original  concept  of  relating  the  amount 
or  the  credits  to  the  amount  of  basic  pay  would  be  reestablished. 
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AMENDING  SECTION  552  OF  TITLE  5,  UNITED  STATES 
CODE,  KNOWN  AS  THE  FREEDOM  OF  INFORMATION  ACT 


March  5,  1974. — Committed  to  the  Committee  of  the  Whole  House  on  the  State 
of  the  Union  and  ordered  to  be  printed 


Mr.  HoLiFiELD,  from  the  Committee  on  Government  Operations, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  12471] 

The  Committee  on  Government  Operations,  to  whom  was  referred 
the  bill  (H.R.  12471)  to  amend  section  552  of  title  5,  United  States 
Code,  known  as  the  Freedom  of  Information  Act,  having  considered 
the  same,  reports  favorably  thereon  without  amendment  and  recom- 
mends that  the  bill  do  pass. 

Divisions  of  the  Report 

Introduction. 
Committee  vote. 
Summary  and  background. 
Discussion : 
Indexes. 

Identifiable  records. 
Time  limits. 

Attorney  fees  and  court  costs. 
Court  review: 

In  camera  review. 

National  defense  and  foreign  policy  exemption. 

Reports  to  Congress. 

Definition  of  "agency." 
Information  to  Congress. 
Cost  estimate. 
Agency  views. 
Section-by-section  analysis. 

Changes  in  existing  law  made  by  the  bill,  as  reported. 

Appendixes: 

Appendix  1. — Agency  views- 
Appendix  2.-^Text  of  bill. 
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Introduction 

H.R.  12471  seeks  to  strengthen  the  procedural  aspects  of  the  Free- 
dom of  Information  Act  by  several  amendments  which  clarify  certain 
provisions  of  the  Act,  improve  its  administration,  and  expedite  the 
handling  of  requests  for  information  from  Federal  agencies  in  order  to 
contribute  to  the  fuller  and  faster  release  of  information,  which  is  the 
basic  objective  of  the  Act.  . 

The  amendments  to  section  552(a),  title  5,  United  States  Code 
contained  in  H.R.  12471  seek  to  overcome  certain  major  deficiencies  in 
the  administration  of  the  Freedom  of  Information  Act  as  disclosed  by 
investigative  hearings  held  in  1972  by  the  Foreign  Operations  and 
Government  Information  Subcommittee.  These  amendments  deal 
with  the  inadequacy  of  agency  indexes  of  pertinent  information, 
difficulties  in  procedures  required  for  the  requisite  identification  of 
records,  Federal  agency  delays  in  responses  to  requests  for  information 
by  the  public,  and  the  cost  burden  of  litigation  in  Federal  courts  to 
persons  requesting  information. 

An  additional  amendment  to  section  552(a)  clarifies  language  in  the 
Freedom  of  Information  Act  regarding  the  authoritj^  of  the  courts,  as 
part  of  their  de  novo  determination  of  the  matter,  to  examine  the 
content  of  records  alleged  to  be  exempt  from  disclosure  under  any  of 
the  exemptions  in  section  552(b)  of  the  Act. 

An  amendment  is  made  to  section  552(b)(1) — pertaining  to  national 
defense  and  foreign  policy  matters — in  order  to  bring  that  exemption 
within  the  scope  of  matters  subject  to  in  camera  review  as  provided 
under  the  amended  language  of  section  552(a)(2).  The  language  of  the 
other  eight  exemptions  would  not  be  amended  by  this  bill. 

H.R.  1-2471  adds  a  new  subsection  (d)  to  the  Act  which  provides 
a  mechanism  for  strengthening  Congressional  oversight  in  the  admin- 
istration of  the  Act  by  requiring  annual  reports  to  House  and  Senate 
committees.  Such  reports,  required  from  every  agency,  would  include 
several  types  of  statistical  data  and  other  information  necessary  for 
Congressional  oversight.  Included,  for  instance,  are  data  on  denials 
of  requests  under  the  Act,  administrative  appeals  of  denials,  rules 
made,  and  fee  schedules  and  funds  collected  for  searches  and  reproduc- 
tion of  requested  information. 

H.R.  12471  also  adds  a  new  subsection  (e)  to  the  Act  which  broadens 
the  definition  of  "agency"  for  the  purposes  of  the  Act. 

Committee  Vote 

The  committee  considered  H.R.  12471  on  February  21,  1974,  and 
ordered  the  bill  reported  by  a  unanimous  voice  vote. 

Summary  and  Background 

This  committee's  concern  with  information  policies  and  practices  of 
the  executive  branch  of  the  Federal  Government  has  a  long  histoiy. 
On  June  9,  1955,  the  Special  Subcommittee  on  Government  Informa- 
tion was  created  b}^  the  late  chairman  of  the  Government  Operations 
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Committee,  Representative  William  L.  Dawson.  In  his  letter  appoint- 
ing Representative  John  E.  Moss  as  chairman  of  this  subcommittee,^ 
he  observed: 

An  informed  public  makes  the  difference  between  mob 
rule  and  democratic  government.  If  the  pertinent  and  neces- 
sary information  on  government  activities  is  denied  the 
public,  the  result  is  a  weakening  of  the  democratic  process 
and  the  ultimate  atrophy  of  our  form  of  government.^ 

The  chartering  letter  requested  the  subcommittee: 

*  *  *  to  study  the  operation  of  the  agencies  and  officials 
in  the  executive  branch  of  the  Government  at  aU  levels  with 
a  view  to  determining  the  efficiency  and  economy  of  such 
operation  in  the  field  of  information  both  intragovernraental 
and  extragovemmental. 

With  this  guiding  purpose  your  Subcommittee  will  as- 
certain the  trend  in  the  availability  of  Government  infor- 
mation and  will  scrutinize  the  information  practices  of 
executive  agencies  and  officials  in  the  light  of  their  propri- 
ety, fitness,  and  legalit3^ 

*  «  *  *  * 

You  will  seek  practicable  solutions  for  such  shortcomings, 
and  remedies  for  such  derelictions,  as  you  may  find  and  re- 
port your  findings  to  the  full  Committee  with  recommen- 
dations for  action. 

Over  the  next  decade,  the  Special  Subcommittee  on  Government 
Information  and  its  successor  standing  subcommittees  '  conducted 
extensive  investigative  hearings  into  a,ll  aspects  of  Government  in- 
formation activities ;  investigated  numerous  complaints  of  information 
withholding;  compiled  vast  amounts  of  data;  and  prepared  periodic 
progress  reports,  numerous  substantive  reports  proposing  adminis- 
trative and  legislative  actions  to  improve  the  efficiency  and  economy 
of  Government  information  activities,  and  other  publications.  In 
addition,  it  carried  out  other  related  tvpes  of  oversight  functions  in  this 
field. 

In  1958,  the  Congress  enacted  the  first  legislative  proposal  reported 
by  this  committee  aimed  at  reducing  the  authority  of  executive  agen- 
cies to  withhold  information  (H.R.  2767— P.L.  85-619).  This  amend- 
ment to  the  1789  "housekeeping"  statute,  which  gave  Federal  agencies 
the  authority  to  regulate  their  business,  set  up  filing  systems,  and  keep 
records,  provided  that  this  authority  "does  not  authorize  withholding 
information  from  the  public  or  limiting  the  availability  of  records  to 
the  public."  * 

Extensive  investigative  and  legislative  hearings  by  the  subcom- 
mittee over  the  next  eight  years  resulted  in  the  enactment  of  P.L. 
89-487 — the  Freedom  of  Information  Act  of  1966 — which  became 

'  The  other  two  charter  members  were  Representatives  Dante  B.  Fascell  and  Clare  E.  Hoffman. 

'  Hearings,  "AvallabiUty  of  Information  from  Federal  Departments  and  Agencies,"  Special  Subcommittee 
on  Government  Information,  House  Government  Operations  Committee,  November  7,  198(S,  part  1,  p.  2. 

'84th-87th  Congress — 1955-62— Special  Government  Information  Subcommittee:  Mr.  Moss  (chairman); 
88th  Congress — 1963-64 — Foreign  Operations  and  Government  Information  Subcommittee:  Mr.  Moss 
(chairman) .  The  subcommittee  was  formed  from  the  jurisdiction  of  the  former  Special  Government  Informa- 
tion Subcommittee  and  part  of  the  Jurisdiction  of  the  former  Foreign  Operations  and  Monetary  Affairs  Suiv 
committee.  (Representative  William  S.  Moorhead  became  subcommitte«  chairman  at  the  beginning  of  the 
92d  Congress.) 

<  Previously,  6  U.S.  Code,  Sec.  22;  now  codified  as  section  301,  title  5,  U.S.  Code. 
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effective  on  July  4,  1967.  As  originally  enacted,  it  was  in  the  form  of 
an  amendment  to  section  3  ("Public  Information")  of  the  Administra- 
tive Procedure  Act  of  1946.  ^  This  milestone  law  guarantees  the  right 
of  persons  to  know  about  the  business  of  their  government.  Subject 
to  nine  categories  of  exemptions,  whose  invocation  in  most  cases  is 
optional,  the  law  provides  that  anyone  mav  obtain  reasonably  identifi- 
able records  or  other  information  from  t'ederal  agencies.  Decisions 
by  Government  officials  to  withhold  may  be  challenged  in  Federal 
court,  and  in  such  cases  the  burden  of  proof  for  withholding  is  placed 
on  the  Government.  Also,  the  1966  Act  broadened  the  scope  of  the 
tj'^pes  of  materials  previously  required  to  be  available  under  the 
original  language  of  section  3  of  the  Administrative  Procedure  Act. 

In  1967,  the  Foreign  Operations  and  Government  Information 
Subcommittee  undertook,  as  part  of  its  general  oversight  responsi- 
bility, review  of  the  Act's  implementation  and  administration.  In 
May  1968,  a  committee  print  was  issued,  compiling  and  analyzing 
the  implementing  regulations  issued  by  the  various  Federal  agencies 
pursuant  to  the  new  law.  ® 

During  the  summer  of  1971,  the  subcommittee  began  the  first  com- 
prehensive study  of  Federal  agencies'  administration  of  the  Act  in  prep- 
aration for  pubhc  investigatory  hearings  which  took  place  in  March 
and  April  of  1972.^  Fourteen  days  of  hearings  were  held  and  testimony 
was  received  from  more  than  50  witnesses.  Included  were  spokesmen 
for  the  Federal  agencies  and  the  media,  attorneys  having  direct  exper- 
ience in  Freedom  of  Information  cases,  academicians,  spokesmen  for 
interested  organizations,  and  other  informed  persons.  Government 
witnesses  included  representatives  from  the  Departments  of  Justice, 
Defense,  State,  Transportation,  Health,  Education,  and  Welfare, 
Agriculture,  Treasury,  Interior,  Labor,  and  Housing  and  Urban 
Development.  Also,  there  were  witnesses  from  the  Internal  Revenue 
Service,  Environmental  Protection  Agency,  CivU  Service  Commission, 
Selective  Service  System,  Federal  Power  Commission,  Federal  Com- 
munications Conamission,  Federal  Trade  Commission,  Navy,  Air 
Force,  and  Army,  and  the  Administrative  Conference  of  the  United 
States. 

On  September  20,  1972,  this  committee  issued  a  unanimously  ap- 
proved investigative  report  based  on  these  hearings.'  It  contained 
findings,  conclusions,  and  recommendations  to  strengthen  the  opera- 
tion, of  the  Freedom  of  Information  Act.  A  series  of  administrative 
recommendations  to  Federal  agencies  urged  correction  of  certain  de- 
ficiencies in  their  day-to-day  operation.  The  report  also  set  forth  a 
list  of  specific  legislative  objectives  to  improve  the  administration  of 
the  Act.  They  deal  with  problem  areas  that  could  not  be  adequately 
remedied  by  administrative  action. 

The  administrative  recommendations  were  subsequently  trans- 
mitted to  each  Federal  department  and  agency  head.  Formal  re- 
sponses to  the  subcommittee  indicate  that  many  of  them  have  been 
implemented.  Bills  to  carry  out  the  legislative  objectives  were  sub- 

'  Codified  as  seclion  552,  title  5,  United  States  Code  by  the  subsequent  enactmerit  of  P.L.  90-23. 

»  "Freedom  of  Information  Act  (Compilation  and  Analysis  of  Departmental  Regulations  Implementing 
5  U.S.C.  552)',"  Committee  Print,  House  Government  Operations  Committee,  November.  19^.  314  pp. 

'  I^esfrings,  "U.S.  Government  Information  Policies  and  Practices — Administration  and  Operation  of  the 
freedom  of  Information  Act,"  Foreign  Operations  aiid  Government  Information  Subcommittee,  House 
government  Operations  Committee,  March  and  April,  1972,  parts  4,  5,  and  6. 

'  II.  Rept.  92-1419,  "Administration  of  the  Freedom  of  Information  Act,"  House  Government  Operations 
Committee. 
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sequently  introduced  by  Subcommittee  Chairman  Moorhead,  with 
47  co-sponsors.  Similar  measures  were  introduced  by  the  ranking 
RepubHcan  members  of  the  full  committee  and  the  subcommittee, 
Mr.  Horton  and  Mr.  Erlenborn,  respectively,  with  27  additional 
co-sponsors. 

Legislative  hearings  were  held  by  the  Foreign  Operations  and 
Government  Information  Subcommittee  on  H.R.  5425  and  H.R.  4960 
on  May  2,  7,  8,  10,  and  16,  1973.  The  administration's  position  on 
the  legislation  was  presented  by  the  Justice  and  Defense  Depart- 
ments. Other  executive  branch  witnesses  invited  to  testify  declined 
and  deferred  to  the  Justice  Department.  Testimony  and  written  state- 
ments on  the  bills  were  presented  by  Members  of  Congress,  represen- 
tatives of  the  news  media,  the  Chairman  of  the  Administrative  Con- 
ference of  the  United  States,  the  chairman  of  the  Administrative  Law 
Section,  American  Bar  Association,  and  other  witnesses. 

The  Foreign  Operations  and  Government  Information  Subcom- 
mittee adopted  a  number  of  amendments  to  H.R.  5425.  Several  were 
suggested  by  Government  and  outside  witnesses  during  the  hearings. 
The  resulting  measure  was  reintroduced  as  H.R.  12471. 

Discussion 

This  bill  seeks  to  reach  the  goal  of  more  efficient,  prompt,  and  full 
disclosure  of  information  by  effecting  changes  in  major  areas  dis- 
cussed below:  Indexes,  identifiable  records,  time  limits,  attorney  fees, 
court  costs,  court  review,  reports  to  Congress,  and  the  definition  of 
"agency." 

INDEXES 

The  first  area  of  change  deals  with  the  relationship  of  the  agencies 
to  the  public.  The  amendment  is  designed  to  produce  wider  avail- 
ability of  Federal  agency  indexes  which  list  specific  t3^pes  of  informa- 
tion available  such  as:  Final  opinions  and  orders  made  in  the  adjudi- 
cation of  cases,  statements  of  policy  not  published  in  the  Federal 
Register,  and  administrative  staff  manuals. 

This  amendment  does  not  envision  the  necessity  for  bound  and 
printed  indexes  by  every  agency,  recognizing  that  there  has  been 
little  public  demand  for  the  indexes  of  many  agencies.  However,  it 
would  require  that  such  indexes  be  readily  available  for  public  access 
in  a  usable  and  concise  form  suitable  for  distribution  to  requestors. 
An}^  agency  index  in  brochure  form  available  for  distribution  would 
be  an  appropriate  waj^  to  meet  this  requirement. 

The  Committee  recognizes  that  some  agency  indexes  are  now 
published  by  commercial  firms.  Such  pubUcations  would  also  be  able 
to  satisfy  the  requirement  of  this  proposed  amendment. 

Concurrent  with  the  additional  obligation  to  publish  and  distribute 
such  indexes  is  a  series  of  amendments  requiring  expedited  considera- 
tion of  requests  for  information  by  the  public. 

IDENTIFIABLE  RECORDS 

Section  (l)(b)  of  the  bill  is  designed  to  insure  that  a  requirement 
for  a  specific  title  or  file  number  cannot  be  the  only  requirement  of  an 
agency  for  the  identification  of  documents.  A  "description"  of^a 
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requested  document  would  be  sufficient  if  it  enabled  a  professional 
employee  of  the  agency  who  was  familiar  with  the  subject  area  of  the 
request  to  locate  the  record  with  a  reasonable  amount  of  effort, 

TIME  LIMITS 

As  the  subcommittee's  hearings  clearly  demonstrated,  information 
is  often  useful  only  if  it  is  timely.  Thus,  excessive  delay  by  the  agency 
in  its  response  is  often  tantamount  to  denial.  It  is  the  intent  of  this 
bill  that  the  affected  agencies  be  required  to  respond  to  inquiries  and 
administrative  appeals  within  specific  time  limits.  The  testimony  also 
indicated  the  ability  of  some  Federal  agencies  to  respond  to  inquiries 
within  the  time  specified  in  the  bill — ten  days  for  original  requests 
and  twenty  days  for  administrative  appeals  of  denials. 

It  is  recognized,  however,  that  there  may  be  exceptional  circum- 
stances where  the  requested  information  is  stored  in  a  remote  location 
outside  the  country  and  cannot  be  retrieved  by  the  agency  for  exami- 
nation within  the  10-day  time  period  even  with  the  most  diligent 
effort.  In  such  unusual  cases,  the  committee  expects  that  the  requestor 
will  accept  the  good  faith  assurances  of  the  agency  that  the  informa- 
tion requested  will  be  retrieved  and  the  request  itself  acted  upon  in 
the  most  expeditious  manner  possible. 

It  is  thus  the  intent  of  this  provision  that  the  agency  have  a  suffi- 
cient flexibility  which  will  enable  it  to  meet  its  requirement  in  an 
orderly  and  efficient  manner. 

Though  the  subcommittee  heard  reports  of  efforts  by  district  courts 
to  docket  freedom  of  information  complaints  in  an  expeditious  manner, 
it  was  found  that  the  defendant  Federal  agencies  as  a  general  rule 
were  slow  in  filing  responses  to  complaints,  thvis  inhibiting  the  rapid 
disposition  of  freedom  of  information  suits. 

Under  the  amendments  in  this  bill,  the  defendant  agency  would  be 
required  to  respond  to  complaints  within  20  days — the  same  time 
limits  specified  for  jmvate  litigants  under  the  Federal  Rules  of  Civil 
Procedure,  rather  than  the  present  60-day  time  period  for  Federal 
agency  response  specified  in  the  Federal  Rules  of  Civil  Procedure. 
Failure  to  meet  the  new  mandatory  time  limits  would  constitute 
exhaustion  of  remedies,  permitting  court  review. 

The  committee  believes  that  shorter  mandatory  respohse  time  need 
not  be  a  burden  on  the  agencies.  Under  procedures  established  by  the 
Justice  Department,  all  agencies  presently  are  to  consult  with  the 
Department's  Office  of  Legal  Counsel  prior  to  a  final  denial  of  a 
request  which  might  result  in  litigation.*  This  consultation  takes  the 
form  of  an  analysis  of  the  legal  and  policy  implications  involved  in  a 
prospective  denial.  Accordingly,  should  a  denial  result  in  litigation, 
the  defendant  agency  and  the  Department  of  Justice  should  already 
know  the  basis  of  their  defense,  and  the  necessity  for  a  60-day  response 
period  is  lessened  thereby. 

ATTORNEY  FEES  AND  COURT  COSTS 

Together  with  expedition  of  litigation,  the  bill  provides  for  a 
recover^'  of  attorney  lees  and  costs  at  the  discretion  of  the  courts.  The 
allowance  of  a  reasonable  attorney's  fee  out  of  Government  funds  to 


«  See  38  F.R.  19123  (July  18, 1973);  codified  as  28  CFR  50.9. 
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prevailing  parties  in  litigation  has  been  considered  desirable  when  the 
suit  advances  a  strong  congressional  policy.  Similar  provisions  have 
been  recognized  in  legislation  in  the  past.'" 

COURT  REVIEW 

Although  the  present  Freedom  of  Information  Act  requires  de  novo 
determination  of  agency  actions  by  the  Federal  courts,  the  language  is 
ambiguous  as  to  the  extent  to  which  courts  may  engage  in  in  camera 
inspection  of  withheld  records. 

A  recent  Supreme  Court  decision  held  that  under  the  present 
language  of  the  Act,  the  content  of  documents  withheld  under  section 
552(b)(1) — pertaining  to  national  defense  or  foreign  policy  informa- 
tion—is not  reviewable  by  the  courts  under  the  de  novo  requirement  in 
section  552(a) (3).'^  The  Court  decided  that  the  limit  of  judicial 
inquiry  is  the  determination  whether  or  not  the  information  was,  in 
fact,  marked  Avith  a  classification  under  specific  requirements  of  an 
Executive  order,  and  that  this  determination  was  satisfied  by  an 
affidavit  from  the  agency  controlling  the  information.  In  camera  inspec- 
tion of  the  documents  by  the  Court  to  determine  if  the  information 
actually  falls  within  the  criteria  of  the  Executive  order  was  specifically 
rejected  by  the  Court  in  its  interpretation  of  section  552(b)(1)  of  the 
Act.  However,  in  his  concurring  opinion  in  the  Mink  case,  Mr.  Justice 
Stewart  invited  Congress  to  clarify  its  intent  in  this  regard.'^ 

Two  amendments  to  the  Act  included  in  this  bill  are  aimed  at  in- 
creasing the  authority  of  the  courts  to  engage  in  a  full  review  of  agency 
action  with  respect  to  information  classified  by  the  Department  of 
Defense  and  other  agencies  under  Executive  order  authority. 

In  camera  review  • 

The  first  of  these  amendments  would  insert  an  additional  clause 
in  section  552(a)(3)  to  make  it  clear  that  court  review  mat/  include 
examination  of  the  contents  of  any  agency  records  in  camera  to 
determine  if  such  records  or  any  part  thereof  shall  be  withheld  under 
any  of  the  exemptions  set  forth  in  section  '552(b).  This  language 
authorizes  the  court  to  go  behind  the  official  notice  of  classification 
and  examine  the  contents  of  the  records  themselves. 

National  defense  and  foreign  policy  exemption 

The  second  amendment  aimed  at  court  review  is  a  rewording  of 
section  552(b)(1)  to  provide  that  the  exemption  for  information  in- 
volving national  defense  or  foreign  policy  will  pertain  to  records  which 
are  "authorized  under  the  criteria  estabhshed  by  an  Executive  order 
to  be  kept  secret  in  the  interest  of  the  national  defense  or  foreign 
policy."  The  change  from  the  language  pertaining  to  information"re- 
quired"  to  be  classified  by  Executive  order  to  information  which  is 
"authorized"  to  be  classified  under  the  "criteria"  of  an  Executive  order 
rneans  that  the  court,  if  it  chooses  to  undertake  review  of  a  classifica- 
tion determination,  including  examination  of  the  records  in  camera, 
may  look  at  the  reasonableness  or  propriety  of  the  determination  to 
classify  the  records  under  the  terms  of  the  Executive  order. 

i»  See  Civil  Rights  Act  of  1964,  title  II:  42  U.S.C.  sec.  2000a-3(b);  Civil  Rights  Act  of  1964,  title  VII:  42 
U.S.C.  sec.  2000e-6(k);  Education  Amendments  of  1972,  P.L.  93-318,  title  VII,  "EmeEgency  School  Aid 
Act,"  sec.  718  (20  U.S.C.  sec.  1617). 

"  Environmental  Protection  Agency  et  al.  v.  Patsy  T.  Mink  et  ah,  410  U.S.  73  (1973). 

12  Ibid.,  at  p.  94. 
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Even  with  the  broader  language  of  these  amendments  as  they  apply 
to  exemption  (b)(1),  information  may  still  be  protected  under  the 
exemption  of  552(b)(3):  "specifically  exempted  from  disclosure  by 
statute."  This  would  be  the  case,  for  example,  with  the  Atomic 
Energy  Act  of  1954,  as  amended.  It  features  the  "bom  classified" 
concept.  This  means  that  there  is  no  administrative  discretion  to 
classify,  if  information  is  defined  as  "restricted  data"  under  that  Act, 
but  only  to  declassify  such  data. 

The  in  camera  provision  is  permissive  and  not  mandatory.  It  is  the 
intent  of  the  committee  that  each  court  be  free  to  employ  whatever 
means  it  finds  necessary  to  discharge  its  responsibilities. 

KEPORTS  TO  CONGRESS 

A  new  provision  is  added  to  the  Freedom  of  Information  Act, 
setting  forth  requirements  for  annual  reports  by  the  affected  agencies 
to  the  Committees  on  Government  Operations  of  the  House  and 
Senate,  and  to  the  Senate  Judiciarj^  Committee,  which  has  jurisdiction 
over  the  Freedom  of  Information  'Act. 

These  annual  reports  should  detail  the  information  necessary 
for  adequate  Congressional  oversight  of  freedom  of  information 
activities.  They  would  also  include  the  number  of  each  agency's 
determinations  to  deny  information,  the  number  of  appeals,  the  action 
on  appeals  with  the  reasons  for  each  determination,  and  a  copy  of  all 
rules  and  regulations  affecting  this  section.  Also  to  be  included  is  a 
statement  of  fees  collected  under  this  section,  plus  other  matter  re- 
garding information  activities  indicative  of  the  agency's  efforts  under 
this  Act. 

DEFINITION  OF  "aGENCY" 

For  the  purposes  of  this  section,  the  definition  of  "agency"  has  been 
expanded  to  include  those  entities  which  may  not  be  considered 
agencies  imder  section  551(1)  of  title  5,  U.S.  Code,  but  which  perform 
governmental  functions  and  control  information  of  interest  to  the 
public.  The  bill  expands  the  definition  of  "agency"  for  purposes  of 
section  552,  title  5,  United  States  Code.  Its  effect  is  to  insure  inclusion 
under  the  Act  of  Government  corporations,  Government  controlled 
corporations,  or  other  establishments  within  the  executive  branch, 
such  as  the  U.S.  Postal  Service. 

The  term  "establishment  in  the  Executive  Office  of  the  President," 
as  used  in  this  amendment,  means  such  functional  entities  as  the  Office 
of  Telecommunications  Policy,  the  Office  of  Managemeiat  and  Budget) 
the  Council  of  Economic  Advisers,  the  National  Security  Council, 
the  Federal  Property  Council,  and  other  similar  establishments  which 
have  been  or  may  in  the  future  be  created  by  Congress  through 
statute  or  by  Executive  order. 

The  term  "Government  corporation,"  as  used  in  this  subsection, 
would  include  a  corporation  that  is  a  wholly  Government-owned  enter- 
prise, established  by  Congress  through  statute,  such  as  the  St.  Law- 
rence Seaway  Development  Corporation,  the  Federal  Crop  Insurance 
Corporation  (FCIC),  the  Tennessee  Valley  Authority  (TVA),  and 
the  Inter-American  Foundation. 

The  term  "Government  controlled  corporation,"  as  used  in  this 
subsection,  would  include  a  corporation  which  is  not  owned  by  the 
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Federal  Government,  such  as  the  National  Railroad  Passenger  Cor- 
poration (Amtrak)  and  the  Corporation  for  Public  Broadcasting 
(CPB). 

Information  to  Congress 

As  stated  above,  the  purpose  of  these  amendments  to  section  552  is 
to  facilitate  increased  availability  of  information  to  the  public.  In  no 
sense  should  any  of  the  amendments  be  interpreted  as  affecting  the 
availability  of  information  to  Congress  under  section  552(c),  since 
H.R.  12471  makes  no  change  in  that  subsection. 

That  this  bill  amends  subsections  (a)  and  (b),  but  not  (c),  of  section 
552  should  in  no  way  be  construed  as  approval  by  this  committee  of 
the  Justice  Department's  or  any  other  agency's  regulations  or  practices 
of  withholding  information  from  Congress.  (See,  for  example,  H.  Rept. 
92-1333,  pp.  30-42.) 

Cost  Estimate 

In  accordance  with  rule  XIII,  clause  7  of  the  Rules  of  the  House 
of  Representatives,  the  committee  finds  with  respect  to  fiscal  year 
1974  and  each  of  the  five  fiscal  years  following  that  potential  costs 
directly  attributable  to  this  bill  should,  for  the  most  part,  be  absorbed 
within  the  operating  budgets  of  the  agencies. 

This  legislation  merely  revises  information  procedures  under  the 
Freedom  of  Information  Act  but  does  not  create  costly  new  adminis- 
trative functions.  Thus,  activities  required  by  this  bill  should  be 
carried  out  by  Federal  agencies  with  existing  staff,  so  that  significant 
amounts  of  additional  funds  will  not  be  required.  It  may  be  necessary, 
however,  for  some  agencies  to  reassign  personnel,  shift  administrative 
responsibilities,  or  otherwise  restructure  certain  offices  to  achieve  a 
higher  level  of  efiiciency. 

In  accordance  with  section  483a  of  title  31,  U.S.  Code  and  Oflfice  of 
Management  and  Budget  Circular  A-25,  user  fees  are  applicable  to 
requests  for  information  and  may  be  assessed  for  production  of  copies 
and  time  spent  by  agency  employees  in  search  of  requested  informa- 
tion. Agency  regulations  currently  provide  for  such  fees,  and  this 
legislation  does  not  change  the  status  of  those  existing  provisions. 

The  possible  assessment  of  attorney  fees  and  court  costs  authorized 
under  section  (l)(e)  of  this  bill  is  at  the  discretion  of  the  court.  The 
cost  to  the  Government  of  such  assessments  must  depend  upon  the 
amount  of  litigation,  the  character  of  the  litigants,  the  issues  in- 
volved, and  action  of  the  courts.  Wliile  no  precise  estimate  of  such 
possible  assessments  can  be  made  in  view  of  these  variables,  a  subcom- 
mittee staff  investigation  has  indicated  that  a  typical  freedom  of 
infonnation  case  requires  about  40  hours  of  billable  time,  including 
initial  conference,  preparation  of  pleadings  and  briefs,  and  court 
arguments.  At  an  average  rate  of  $35  per  hour,  it  is  estimated  that 
fees  in  the  amount  of  $1,400  per  case  would  not  be  unreasonable. 

The  provision  added  by  this  bill  to  subsection  552(a)  of  the  Act, 
requiring  that  such  agency  indexes  be  published  and  distributed 
should  not  represent  an  appreciable  added  cost  to  the  Government. 
Present  commercial  publications  will  be  able  to  meet  this  requirement 
for  some  agencies,  and  those  agencies  having  to  develop  in-house 
publications  can,  by  the  provisions  of  the  bill,  sell  the  indexes  at  prices 
consistent  with  cost  recovery. 
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Although  expenditures  for  these  purposes  may  be  minimal,  the 
committee  estimates  that  additional  costs  that  may  be  required  by 
this  legislation  should  not  exceed  $50,000  in  fiscal  year  1974  and 
$100,000  for  each  of  the  succeeding  five  fiscal  years. 

Agency  Views 

Witnesses  representing  the  Departments  of  Defense  and  Justice 
who  testified  at  the  subcommittee's  hearings  on  Freedom  of  Informa- 
tion Act  amendments  contained  in  the  original  bills  (H.R.  5425  and 
H.R.  4960)  uniformly  opposed  virtually  every  proposal  to  strengthen 
and  clarify  the  present  law,  just  as  Federal  agency  witnesses  had 
opposed  the  legislation  which  created  the  Freedom  of  Information 
Act  during  subcommittee  hearings  almost  a  decade  earlier. 

The  views  of  those  departments  on  H.R.  12471  are  set  forth  in 
letters  to  the  committee  included  in  appendix  1. 

Section-by-Section  Analysis 

Section  (1)  (a)  amends  section  552(a)  (2)  of  the  Freedom  of  Informa- 
tion Act  by  adding  a  provision  that  the  presently  required  indexes  be 
promptly  published  and  distributed  by  sale  or  otherwise. 

Section  (l)(b)  substitutes  for  the  term  "identifiable  records"  a 
new  requirement  that  a  request  be  one  which  "reasonably  describes" 
the  records  requested. 

Section  (l)(c)  sets  definitive  time  limits  for  agency  action  on 
original  requests  and  on  appeals.  A  limit  of  10  working  days  is  set  for 
a  determination  on  original  requests,  and  a  limit  of  20  days  is  set  for  a 
determination  on  appeals.  In  the  case  of  a  determination  to  deny  an 
original  request,  the  denial  must  include  the  reasons  therefor  and 
notice  of  the  right  of  appeal. 

This  section  also  states  that  failure  to  meet  the  specified  time 
limitations  constitutes  an  exhaustion  of  administrative  remedies  by 
the  requestor. 

Section  (l)(d)  clarifies  the  requirement  for  de  novo  court  determina- 
tion under  the  Freedom  of  Information  Act  by  stating  that  the  court 
may  conduct  an  in  camera  investigation  of  any  record  withheld  from 
disclosure  by  an  agency  under  any  of  the  exemptions  in  section  552(b). 

Section  (l)(e)  provides  that  the  United  States  agency  or  officer 
against  whom  a  Freedom  of  Information  Act  complaint  is  filed  must 
respond  within  20  days.  This  response  need  not  necessarily  be  affirma- 
tive in  nature;  it  may  be  a  motion  other  than  an  answer. 

This  is  in  furtherance  of  the  policy  in  the  original  Act  for  expediting 
action  by  giving  cases  under  the  Act  precedence  on  the  court  docket. 

Section  (l)(e)  also  allows  the  assessment  of  attorney  fees  and  costs 
against  the  agency  on  behalf  of  a  litigant.  The  assessment  of  fees  and 
costs  is  at  the  option  of  the  court. 

Section  2  amends  section  552(b)(1)  to  provide  that  the  exemption 
for  information  involving  national  defense  or  foreign  policy  will  per- 
tain to  records  which  are  "authorized  under  the  criteria  established 
by  an  Executive  order  to  be  kept  secret  in  the  interest  of  the  national 
defense  or  foreign  policy."  The  intent  is  that  the  court  may  look  at  the 
reasonableness  or  propriety  of  the  determination  to  classify  the  records 
under  the  terms  of  the  Executive  order. 


11 


Section  3  adds  a  new  provision  to  the  Act  requiring  a  range  of  in- 
formation in  annual  reports  to  specified  committees  of  Congress. 

Another  provision  in  section  3  of  the  bill  expands  the  definition  of 
"agency"  for  purposes  of  section  552,  title  5,  United  States  Code,  to 
insure  inclusion  of  Government  corporations,  Government  controlled 
corporations,  or  other  establishments  within  the  executive  branch. 

Section  4  provides  that  these  amendments  will  become  effective 
90  days  after  enactment  of  the  bill. 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted  is 
enclosed  in  black  brackets,  new  matter  is  printed  in  italics,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman) : 

TITLE  5,  UNITED  STATES  CODE 

Hi  :t!  *  t.  *  *  * 

Chapter  5 — Administrative  Procedure 
subchapter  ii — administrative  procedure 

*  *  *  *  *  *  « 


§  552.  Public  information ;  agency  rules,  opinions,  orders,  records, 
and  proceedings 

(a)  Each  agency  shall  make  available  to  the  pubUc  information  as 
follows : 

(1)  Each  agency  shall  separately  state  and  currently  publish  in 
the  Federal  Register  for  the  guidance  of  the  public — 

(A)  descriptions  of  its  central  and  field  organization  and 
the  established  places  at  which,  the  employees  (and  in  the 
case  of  a  uniformed  service,  the  members)  from  whom,  and 
the  methods  whereby,  the  public  may  obtain  information, 
make  submittals  or  requests,  or  obtain  decisions; 

(B)  statements  of  the  general  course  and  method  by  which 
its  functions  are  channeled  and  determined,  including  the 
nature  and  requirements  of  all  formal  and  informal  proce- 
dures available; 

(C)  rules  of  procedure,  descriptions  of  forms  available  or 
the  places  at  which  forms  may  be  obtained,  and  instructions 
as  to  the  scope  and  contents  of  all  papers,  reports,  or  exami- 
na,tions; 

(D)  substantive  rules  of  general  applicability  adopted  as 
authorized  hy  law,  and  statements  of  general  policj'^  or  inter- 
pretations of  general  applicability  formulated  and  adopted 
by  the  agency;  and 

(E)  each  amendment,  revision,  or  repeal  of  the  foregoing. 
Except  to  the  extent  that  a  person  has  actual  and  timely  notice  of 
the  terms  thereof,  a  person  may  not  in  any  manner  be  required  to 
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resort  to,  or  be  adversely  affected  by,  a  matter  required  to  be  pub- 
lished in  the  Federal  Register  and  not  so  published.  For  the  pur- 
pose of  this  paragraph,  matter  reasonably  available  to  the  class  of 
persons  affected  thereby  is  deemed  published  in  the  Federal  Regis- 
ter when  incorporated  by  reference  therein  with  the  approval  of 
the  Director  of  the  Federal  Register. 

(2)  Each  agency,  in  accordance  with  published  rules,  shall  make 
available  for  public  inspection  and  copying — 

(A)  final  opinions,  including  concurring  and  dissenting 
opinions,  as  well  as  orders,  made  in  the  adjudication  of  cases; 

(B)  those  statements  of  policy  and  interpretations  which 
have  been  adopted  by  the  agency  and  are  not  published  in  the 
Federal  Register;  and 

(C)  administrative  staff  manuals  and  instructions  to  staff 
that  affect  a  member  of  the  public ; 

unless  the  materials  are  promptly  published  and  copies  offered  for 
sale.  To  the  extent  required  to  prevent  a  clearly  unwarranted  in- 
vasion of  personal  privacy,  an  agency  may  delete  identifying  de- 
tails when  it  makes  available  or  publishes  an  opinion,  statement  of 
policy,  interpretation,  or  staff  manual  or  instruction.  However,  in 
each  case  the  justification  for  the  deletion  shall  be  explained  fully 
in  writing.  Each  agency  also  shall  maintain  [and  make  available 
for  public  inspection  and  copying],  promptly  publish,  and  dis- 
tribute [by  sale  or  otherwise)  copies  of  a  current  index  providing 
identifying  information  for  the  public  as  to  any  matter  issued, 
adopted,  or  promulgated  after  July  4,  1967,  and  required  by  this 
paragraph  to  be  made  available  or  published.  A  final  order,  opin- 
ion, statement  of  policy,  interpretation,  or  staff  manual  or  instruc- 
tion that  affects  a  member  of  the  public  may  be  relied  on,  used, 
or  cited  as  precedent  by  an  agency  against  a  party  other  than 
an  agency  onl}^  if — 

(i)  it  has  been  indexed  and  either  made  available  or  pub- 
lished as  provided  by  this  paragraph;  or 

(ii)  the  part}^  has  actual  and  timely  notice  of  the  terms 
thereof. 

(3)  Except  with  respect  to  the  records  made  available  under 
paragraphs  (1)  and  (2)  of  this  subsection,  each  agency,  [on 
request  for  identifiable  records  made  in  accordance  with  published 
rules  stating  the  time,  place,  fees  to  the  extent  authorized  by 
statute,  and  procedure  to  be  followed,]  upon  any  request  jor 
records  which  {A)  reasonably  describes  such  records,  and  (B)  is 
made  in  accordance  with  published  rules  stating  the  time,  place,  Jees 
to  the  extent  authorized  by  statute,  and  procedure  to  be  followed, 
shall  make  the  records  promptly  available  to  any  person.  On 
complaint,  the  district  court  of  the  United  States  in  the  district 
in  which  the  complainant  resides,  or  has  his  principal  place  of 
business,  or  in  which  the  agency  records  are  situated,  has  juris- 
diction to  enjoin  the  agency  from  withholding  agency  records 
and  to  order  the  production  of  any  agency  records  improperly 
withheld  from  the  complainant.  In  such  a  case  the  court  shall 
determine  the  matter  de  novo,  and  may  examine  the  contents  of 
any  agency  records  in  cam,era  to  determine  whether  such  records  or 
any  part  thereof  shall  be  loithheld  under  any  of  the  exemptions  set 
forth  in  subsection  (b),  and  the  burden  is  on  the  agency  to  sustain 


13 


its  action.  In  the  event  of  noncompliance  with  the  order  of  the 
court,  the  district  court  may  punish  for  contempt  the  responsible 
employee,  and  in  the  case  of  a  uniformed  service,  the  responsible 
member.  Except  as  to  causes  the  court  considers  of  greater 
importance,  proceedings  before  the  district  court,  as  authorized 
by  this  paragraph,  take  precedence  on  the  docket  over  all  other 
causes  and  shall  be  assigned  for  hearing  and  trial  at  the  earliest 
practicable  date  and  expedited  in  every  way.  Notwithstanding 
any  other  provision  of  law,  the  United  States  or  the  officer  or  agency 
thereo  f  against  whom  the  complaint  was  filed  shall  serve  a  responsive 
pleading  to  any  complaint  made  under  this  paragraph  within 
twenty  days  after  the  service  upon  the  United  States  attorney  of  the 
pleading  in  which  such  complaint  is  made,  unless  the  court  otherwise 
directs  for  good  cause  shown.  The  court  may  assess  against  the 
United  States  reasonable  attorney  fees  and  other  litigation  costs 
reasonably  incurred  in  any  case  under  this  section  in  which  the 
United  States  or  an  officer  or  agency  thereof,  as  litigant,  has  not 
prevailed. 

(4)  Each  agency  having  more  than  one  member  shall  maintain 
and  make  avaDable  for  public  inspection  a  record  of  the  final  votes 
of  each  member  in  every  agency  proceeding. 

(5)  Each  agency,  upon  receipt  of  any  request  for  records  made 
under  this  subsection,  shall — 

(A)  determine  within  ten  days  (excepting  Saturdays,  Sundays, 
and  legal  public  holidays)  after  the  date  of  such  receipt  whether 
to  comply  with  the  request  and  shall  immediately  notify  the 
person  making  the  request  of  such  determination  and  the 
reasons  therefor,  and  of  the  right  of  such  person  to  appeal  to 
the  head  of  the  agency  any  adverse  determination;  and 

(B)  make  a  determination  with  respect  to  such  appeal  within 
twenty  days  (excepting  Saturdays,  Sundays,  and  legal  public 
holidays)  after  the  date  of  receipt  of  such  appeal. 

Any  person  making  a  request  to  an  agency  for  records  under  this 
subsection  shall  be  deemed  to  have  exhausted  his  administrative 
remedies  with  respect  to  such  request  if  the  agency  fails  to  comply 
with  subparagraph  (A)  or  (B)  of  this  paragraph.  Upon  any  deter- 
mination by  an  agency  to  comply  with  a  request  for  records,  the 
records  shall  be  made  promptly  available  to  the  person  making  such 
request. 

(b)  This  section  does  not  apply  tp  matters  that  are — 

(1)  [specifically  required  by]|  authorized  under  criteria  estab- 
lished by  an  Executive  order  to  be  kept  secret  in  the  interest  of 
the  national  defense  or  foreign  policy ; 

(2)  related  solely  to  the  internal  personnel  rules  and  practices 
of  an  agency; 

(3)  specifically  exempted  from  disclosure  by  statute; 

(4)  trade  secrets  and  commercial  or  financial  information  ob- 
tained from  a  person  and  privileged  or  confidential; 

(5)  inter-agency  or  intra-agency  memorandums  or  letters  which 
would  not  be  available  by  law  to  a  party  other  than  an  agency  in 
litigation  with  the  agency ; 

(6)  personnel  and  medical  files  and  similar  files  the  disclosure 
of  which  would  constitute  a  clearly  umvarranted  invasion  of 
personal  privacy; 
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(7)  investigatory  files  compiled  for  law  enforcement  purposes 
except  to  the  extent  available  by  law  to  a  party  other  than  an 
agency; 

(8)  contained  in  or  related  to  examination,  operating,  or  con- 
dition reports  prepared  by,  on  behalf  of,  or  for  the  use  of  an 
agency  responsible  for  the  regulation  or  supervision  of  financial 
institutions;  or 

(9)  geological  and  geophysical  information  and  data,  includ- 
ing maps,  concerning  wells. 

(c)  This  section  does  not  authorize  withholding  of  information  or 
limit  the  availability  of  records  to  the  public,  except  as  specifically 
stated  in  this  section.  This  section  is  not  authority  to  withhold  infor- 
mation from  Congress. 

(d)  On  or  before  March  1  of  each  calendar  year,  each  agency  shall  sub- 
mit a  report  covering  the  preceding  calendar  year  to  the  Committee  on  Gov- 
ernment Operations  of  the  Hovse  oj  Representatives  and  the  Committee  on 
Government  Operations  and  the  Committee  on  the  Judiciary  of  the  Senate. 
The  report  shall  include — 

(1)  the  number  of  determinations  made  by  such  agency  not  to 
comply  with  requests  for  records  made  to  such  agency  under  sub- 
section (a)  and  the  reasons  for  each  srich  determination; 

(2)  the  number  of  appeals  made  by  persons  under  subsection 
{a){5){B),  the  result  of  such  appeals,  and  the  reason  for  the  action 
upon  each  appeal  thai  results  in  a  denial  of  information; 

(S)  a  copy  of  every  rule  made  by  such  agency  regarding  this 
section; 

(4)  OL  copy  of  the  fee  schedule  and  the  total  amount  of  fees  collected 
by  the  agency  for  making  records  available  under  this  section;  and 

(5)  such  other  information  as  indicates  erfforts  to  administer  fully 
this  section. 

(e)  Notwithstanding  section  661{1)  of  this  title,  for  purposes  of  this 
section,  the  term  "agency"  means  any  executive  department,  military 
department.  Government  corporation,  Government  controlled  corporation, 
or  other  establishment  in  the  executive  branch  of  the  Government  {including 
the  Executive  Office  of  the  President),  or  any  independent  regulatory 
agency. 


APPENDIXES 


Appendix  1. — ^Agency  Views 

Department  of  Justice, 
Washington,  D.C.,  February  20,  197 If. 

Hon.  Chet  Holifield, 

Chairman,  Committee  on  Government  Operations, 
House  oj  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman:  This  is  in  response  to  your  request  for  tne 
views  of  the  Department  of  Justice  on  H.R.  12471,  a  bill  "To  amend 
section  552  of  title  5,  United  States  Code,  known  as  the  Freedom  of 
Information  Act." 

H.R.  12471  is  designed  to  improve  the  administrative  procedures 
for  handling  requests  by  the  public  under  the  Freedom  of  Information 
Act  for  access  to  government  documents,  sets  rigid  time  limits  upon 
the  agencies  for  responding  to  information  requests,  shortens  substan- 
tially the  time  for  the  government  to  file  its  pleadings  in  Information 
Act  suits,  and  authorizes  the  award  of  attorneys'  fees  to  successful 
plaintiffs  in  such  suits.  In  addition,  each  agency  is  required  to  submit 
an  annual  report  to  Congress  evaluating  its  performance  in  adminis- 
tering the  Act  and  "agency"  is  defined  to  include  the  Executive  Office 
of  the  President. 

Department  spokesmen  have  repeatedly  agreed  that  administrative 
compliance  with  the  Act's  present  provisions  needs  improvement.  It  is 
our  view,  however,  that  H.R.  12471  as  now  drafted  is  far  too  inflexible 
in  application  to  be  of  significant  use  in  solving  many  of  these  admin- 
istrative problems.  Equally  important,  certain  aspects  of  the  bill 
present  serious  questions  of  constitutionality.  Before  turning  to  our 
specific  objections,  detailed  below,  we  believe  it  is  also  important  to 
note  that  our  Department  has  recently  initiated  a  comprehensive  study 
of  ways  to  improve  administrative  compliance  with  the  Act.  One  of  the 
principal  purposes  of  the  study  is  to  analyze  the  costs  of  implementing 
the  various  methods  suggested  for  improving  administration.  At  the 
present  time,  concrete  cost  evaluations  do  not  exist  and. only  the 
roughest  estimates  of  the  varying  cost  factors  can  be  made. 

Since  results  of  the  study,  from  which  constructive  and  concrete 
proposals  can  be  developed,  are  expected  next  year,  the  Department 
of  Justice  suggests  delay  of  extensive  amendment  of  the  Act  until  that 
evaluation  is  completed.  At  that  time,  we  would  be  in  a  better  position 
to  advise  Congress  on  the  feasibility,  cost,  and  desirability  of  proposals 
to  amend  the  Act. 

Apart  from  these  general  observations  on  the  utility  of  enacting 
legislation  such  as  H.R.  12471  at  this  time,  the  Department  has  the 
fol  lowing  specific  comments  and  recommendations  concerning  the 
provisions  of  the  bill. 
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1.  Section  1(a)  of  H.R.  12471  would  amend  the  indexing  provisions 
in  subsection  (a)(2)  of  the  Act.  This  provision  now  requires  every 
agency  to  maintain  and  make  available  for  public  inspection  and  copy- 
ing indexes  of  those  documents  having  precedential  significance.  The 
proposed  amendment  would  go  further  and  compel  all  agencies  to 
publish  and  distribute  such  indexes.  We  believe  that  imposition  of  this 
requirement  on  a  government-wide  basis  would  be  unduly  expensive 
and  essentially  unnecessary. 

Under  the  existing  indexing  scheme,  persons  who  ask  to  use  the 
indexes  are  permitted  to  do  so.  However,  a  large  segment  of  the  public 
may  never  have  the  interest  or  the  need  to  use  them.  Thus,  the 
considerable  expense  of  preparing  for  publication,  publishing,  and 
keeping  current  indexes  that  are  not  oriented  to  a  demonstrated  public 
need  would  be  unjustified.  Even  where  an  index  does  meet  a  need,  such 
as  a  card  catalogue  in  a  library,  it  does  not  appear  that  the  expense  of 
publishing  would  be  warranted. 

In  these  cases,  it  is  generally  more  practical,  economical,  and  satis- 
factory to  the  outside  person  seeking  information  to  give  him  direct 
personal  assistance  that  fits  his  existing  knowledge  and  information, 
rather  than  referring  him  to  some  index  which  may  be  largely  incom- 
prehensible because  it  was  compiled  by  specialists  for  their  own  use, 
or  to  tell  him  to  buy  a  published  index.  Moreover,  private  concerns 
publish  agency  materials  and  indexes  in  substantial  quantities.  For 
example.  Commerce  Clearing  House  and  Prentice-Hall  publish  fully 
indexed  tax  services.  To  require  the  government  to  index  and  publish 
the  same  material  would  be  an  inefficient  and  expensive  duplication  of 
function. 

In  this  respect,  two  additional  points  warrant  discussion.  First, 
compliance  with  this  provision  will  in  all  likelihood  require  agencies 
to  hire  indexing  specialists  not  only  to  index  the  voluminous  existing 
records,  but  also  to  establish  indexing  systems  for  future  use.  All  of 
this  will  cost  the  taxpayers  money.  Second,  before  the  indexing 
process  can  begin  it  is  essential  that  agencies  know  exactly  the  types 
of  records  the  Act  requires  to  be  indexed.  A  number  of  recent  court 
decisions  have  thrown  this  whole  area  of  indexing  into  great  confusion. 

We  recommend  that  this  amendment  not  be  adopted  until  all 
affected  agencies  have  had  an  opportunity  to  determine  its  probable 
impact  on  their  staffs  and  budgets  in  relation  to  estimated  public 
benefits,  or  until  possible  alternative  devices  which  may  be  more 
effective,  simpler  to  use,  more  easily  kept  up-to-date  and  less  costly 
have  been  considered. 

2.  Section  1  (b)  of  the  bill  would  amend  Subsection  a(3)  of  the  Act 
so  that  requests  for  records  would  no  longer  have  to  be  "for  identifiable 
records,"  requiring  instead  that  a  request  for  records  "reasonabh'" 
describes  such  records."  We  view  this  change  to  be  essentially  a 
matter  of  semantics  and  thus  unnecessary.  The  Senate  Report  in 
explaining  the  use  of  the  term  "identifiable"  in  the  present  Act,  stated: 
"records  must  be  identifiable  by  the  person  requestmg  them,  i.e.,  a  rea- 
sonable description  enabling  the  Government  employee  to  locate  the 
requested  records." 

Because  it  does  alter  the  "w^ording  of  the  statute,  this  amendment 
might  lead  to  confusion  as  well  as  to  unwarranted  withholding  of 
requested  records.  An  imsympathetic  official  might  reject  a  request 
which  would  have  to  be  processed  today,  on  the  new  ground  that  the 
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request  is  not  reasonably  descriptive.  Also,  this  amendment  could 
subject  agencies  to  severe  harassment,  as  where  a  requester  adequately 
described  the  Patent  Office  records  he  sought,  but  his  request  was  for 
about  5  million  records  scattered  through  over  3  million  files.  A  court, 
presumably  unable  to  accept  anything  so  unreasonable,  held  that  the 
request  was  not  for  "identifiable  records."  Irons  v.  Schuyler,  465  F,  2d 
608  (D.C.  Cir.  1972).  Accordingly,  we  conclude  that  this  change 
would  not  be  desirable  at  this  time. 

3.  Section  1(c)  of  the  bill  would  amend  the  Act  hy  imposing  time 
limits  of  10  working  days  for  an  agency  to  determine  whether  to  com- 
ply with  any  request  for  records,  and  20  working  days  to  decide  an 
appeal  from  any  denial.  The  purpose  of  imposing  these  deadlines  is 
to  expedite  agency  action  on  requests  for  information.  The  time  limits 
are  exact  and  no  extensions  are  permitted.  Certainly,  agencies  shoiild 
respond  to  such  requests  as  expeditiously  as  possible;  however,  this 
amendment  is  too  rigid  for  permanent  and  government-wide  applica- 
tion and  is  likely  to  be  counter-productive  to  the  ultimate  goal  of 
optimizing  disclosure  by  discouraging  the  careful  and  sympathetic 
processing  of  requests.  Accordingly,  we  strongly  oppose  enactment  of 
this  amendment. 

Often  files  cannot  be  obtained  within  ten  days  either  because  the 
filing  systems  are  impervious  to  the  description  of  the  information 
requested  or  because  the  files  are  located  in  centers  distantly  located 
from  the  office  receiving  the  request.  Occasionally  it  is  even  necessary 
for  an  agency  to  consult  other  agencies,  organizations,  or  foreign 
governments  in  order  to  determine  the  propriety  of  releasing  or  with- 
holding information.  Also,  man}"-  requests  are  complex  and  unique. 
Inflexible  deadlines  encourage,  indeed  compel,  hasty  denials  in  such 
cases.  No  agency  should  be  required  to  adhere  to  a  rigid  10  to  20  day 
limit  at  the  cost  of  denying  requests,  in  a  spirit  of  caution,  that  might 
with  more  study  and  time  be  granted  in  whole  or  part.  Finally,  there 
is  the  very  real  problem  of  spreading  available  resources  too  thin.  For 
example,  to  meet  the  deadlines  imposed  by  this  amendment,  it  may 
frequently  be  necessary  to  pull  personnel  off  matters  within  the  pri- 
mary mission  of  the  agency  to  handle  an  Information  Act  request. 
Strict  time  limits  ignore  considerations  of  priority.  For  example,  FBI 
personnel  should  not  be  required  to  process  every  request  within  the 
prescribed  time  limits  when  their  attention  is  urgently  needed  for  such 
things  as  investigating  hi-jackings  or  bombings  of  public  buildings  or 
other  emergencies. 

To  avoid  these  and  other  problems  inherent  in  rigid  time  constraints, 
3^et  provide  for  expeditious  treatment  of  information  requests,  we 
suggest  that  our  revised  departmental  regulations,  which  follow  the 
recommendations  of  the  Administrative  Conference,  serve  as  a  more 
practical  working  model.  Our  regulations  provide  for  10  and  20  day 
deadlines  but  permit  extension  of  time  under  prescribed  circumstances. 
We  use  the  term  "working  model"  advisedly,  for  even  within  our  own 
Department  an  exception  from  these  regulations  was  created  for  the 
Immigration  and  Naturalization  Service  because  of  the  voluminous 
nature  of  its  records,  and  we  are  rarely  able  to  process  an  appeal  within 
20  days.  Similar  exceptions  may  need  to  be  created,  or  some  may  be 
eliminated  as  more  experience  in  administering  the  Act  is  gained.  In 
any  event,  rigid  time  limits  for  all  agencies  would  be  impracticable 
and  would  serve  only  to  frustrate  the  purposes  of  the  Act. 
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4.  Section  1  (d)  of  H.R.  12471  deals  with  in  camera  inspection  by  the 
courts  of  agency  records.  It  provides  that  a  court  "may  examine  in 
camera  the  contents  of  any  agency  records  to  determine  whether 
such  records  should  be  withheld  in  whole  or  in  part  under  any  of  the 
exemptions  set  forth  in  the  Act."  With  respect  to  exemptions  2 
through  9  of  the  Act,  this  amendment  appears  only  to  codify  the  rule 
relating  to  in  camera  inspections  announced  by  the  Supreme  Court  in 
Environmental  Protection  Agency  v.  Mink,  93  S.Ct.  827  (1973).  There, 
the  Court  construed  the  Act  as  vesting  in  the  courts,  in  cases  other 
than  those  in  which  the  documents  are  classified,  the  discretion  to 
determine  whether  an  in  camera  inspection  is  necessary  to  the  resolu- 
tion of  the  case.  Accordingly,  we  have  no  objection  to  the  enactment 
of  this  measure  as  it  relates  to  cases  where  one  or  more  of  exemptions 
3  through  9  are  involved.  However,  we  oppose  any  legislative  attempt 
to  overrule  the  Supreme  Court's  decision  in  Mink  with  respect  to 
classified  (exemption  1)  documents. 

In  Mink,  the  Supreme  Court  found  that  judicial  review  did  not 
extend  to  "Executive  security  classifications  ...  at  the  insistence  of 
anyone  who  might  seek  to  question  them."  93  S.Ct.  at  833.  We  oppose 
this  overruling  attempt  simply  because  the  courts,  as  they  themselves 
have  recognized,  are  not  equipped  to  subject  to  judicial  scrutiny 
Executive  determinations  that  certain  documents  if  disclosed  would 
injure  our  foreign  relations  or  national  defense.  As  the  Court  of 
Appeals  said  in  Epstein  v.  Resor,  421  F.2d  930  (9th  Cir.  1970),  cert, 
denied,  398  U.S.  965  (1970),  "the  question  of  what  is  desirable  in  the 
interest  of  national  defense  and  foreign  policy  is  not  the  sort  of  question 
that  courts  are  designed  to  deal  with."  In  C.  &  S.  Air  Lines  v.  Water- 
man Corp.,  333  U.S.  103  (1948),  the  Supreme  Court  was  more  explicit: 

"[T]he  very  nature  of  executive  decisions  as  to  foreign  policy  is 
political,  not  judicial.  Such  decisions  are  wholly  confided  by  our  Con- 
stitution to  the  political  departments  of  the  government.  Executive 
and  Legislative.  Thej^  are  delicate,  complex,  and  involve  large  ele- 
ments of  prophecy.  They  are  and  should  be  undertaken  only  by  those 
directly  responsible  to  the  people  whose  welfare  they  advance  or  im- 
peril. They  are  decisions  of  a  kind  for  which  the  Judiciary  has  neither 
aptitude,  facilities  nor  responsibility  and  which  has  long  been  held  to 
belong  in  the  domain  of  political  power  not  subject  to  judicial  intru- 
sion or  inquiry." 

5.  Section  1(e)  would  reduce  the  present  60-day  period  which  the 
Government  normally  has  to  answer  complaints  against  it  in  federal 
court  to  20  days  for  all  suits  under  the  Act.  It  would  also  provide  for 
an  award  of  attorneys'  fees  to  the  plaintiff  in  any  such  suit  in  which 
the  government  "has  not  prevailed,"  leaving  it  unclear  what  might 
happen  in  cases  where  the  government  prevails  on  part  of  the  records 
in  issue  but  does  not  prevail  on  the  rest. 

We  oppose  both  features  of  this  section.  When  a  suit  is  filed  under 
the  Act,  the  local  U.S.  Attorney  ordinarily  consults  the  Department 
of  Justice.  The  Department  in  turn  must  consult  the  agencies  whose 
records  are  involved,  and  frequently  that  agency  must  coordinate 
interriaily  among  its  headquarters  components  or  its  field  ofllices,  and 
sometimes  externally  with  other  agencies.  Because  the  federal  govern- 
ment is  larger  and  more  complex,  and  bears  more  crucial  public 
interest  responsibilities  than  any  other  litigant,  it  needs  more  time 
to  develop  and  evaluate  its  positions,  especially  if  they  may  affect 
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agencies  other  than  the  one  sued.  A  20-day  rule  would  require  that 
decisions  be  made  without  ample  time  for  inquiry,  consultation,  and 
study,  and  consequently  the  incidence  of  positions  that  would  later 
be  reformulated  would  increase,  causing  unnecessary  work  for  the 
parties  on  both  sides  and  for  the  courts. 

Furthermore,  in  a  type  of  litigation  which  can  be  initiated  by  any- 
one without  the  customary  legal  requirements  of  standing  or  interest 
or  injury,  the  award  of  attorneys'  fees  is  particularly  inappropriate.  It 
is  difficult  to  understand  why  there  should  be  departure  in  this  area  of 
law  from  the  traditional  rule,  applied  in  virtually  every  other  field  of 
Government  litigation  that  attorneys'  fees  may  not  be  recovered 
against  the  Government. 

Although  the  Act  has  been  used  successfully  by  public  interest 
groups  to  vindicate  the  public's  right  to  know,  not  all  litigants  fit  that 
category.  Instead,  the  plaintiff  may  well  be  a  businessman  using  the 
Act  to  gain  information  about  a  competitor's  plans  or  operations.  Or 
he  may  be  someone  seeking  a  list  of  names  for  a  commercial  mailing 
list  venture.  In  all  such  cases,  the  obvious  end  result  if  attorneys' 
fees  were  awarded  would  be  that  the  taxpayers  would  pay  for  litigating 
both  sides  of  the  dispute.  This  expense  could  become  quite  substan- 
tial considering  that  well  over  200  suits  have  been  filed  to  date  and 
that  number  is  ever  increasing. 

6.  Section  2  of  the  bill  would  amend  section  552(b)(1)  of  the  Act 
to  exempt  from  disclosure  material  "authorized  under  criteria  estab- 
lished by  an  Executive  Order  to  be  kept  secret  in  the  interest  of  na- 
tional defense  or  foreign  policy".  Section  (b)(1)  presently  excepts 
material  specifically  required  by  Executive  Order  to  be  kept  secret 
in  the  interest  of  national  defense  or  foreign  policy.  This  provision  is 
intended  to  be  read  in  conjunction  with  the  in  camera  provisions  of 
section  1(d).  It  would,  in  effect,  transfer  the  decision  as  to  whether  a 
document  should  be  protected  in  the  interests  of  foreign  policy  or 
national  defense  from  the  Executive  Branch  to  the  courts.  While  we 
firmly  share  the  view  that  classification  abuses  cannot  be  tolerated, 
and  in  this  respect  it  is  important  to  note  that  the  existing  classifica- 
tion order  provides  for  sanctions  in  such  cases,  we  are  constrained  to 
oppose  this  amendment  for  the  same  reasons  noted  in  our  comments 
on  section  1  (d) . 

7.  Section  3  of  H.R.  12471  is  divided  into  two  parts.  The  first  part 
would  require  each  agency  to  submit  an  annual  report  to  Congress 
containing  a  statistical  evaluation  of  the  duties  executed  in  adminis- 
tering the  Act.  Congress  certainly  has  an  interest  and  responsibility 
to  keep  informed  on  how  the  Act  is  being  administered.  Accordingly, 
we  support  the  general  objectives  of  this  amendment.  Nevertheless, 
we  do  not  believe  that  legislation  is  necessary  to  accomplish  this  end. 
In  the  past,  agencies  have  appeared  before  committees  of  both  houses 
of  Congress  on  numerous  occasions  and  discussed  their  administrative 
operations.  Statements,  complete  with  statistical  information,  have 
been  submitted  on  those  occasions  for  congressional  review.  Similar 
information  as  that  proposed  to  be  included  in  the  annual  reports  was 
obtained  by  the  House  Committee  on  Government  Operations  in  1971 
by  means  of  a  questionnaire.  These  methods  have  the  obvious  advan- 
tage of  fiexibility  and  enable  Congress  to  receive  the  information  it 
needs  without  being  locked  into  a  fixed  system  of  reporting  require- 
ments. For  this  reason,  this  provision  seems  undesirable. 
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The  second  part  of  section  3  redefines  an  agency  for  purposes  of  the 
Act  to  include  executive  and  roihtary  departments,  Government 
owned  or  controlled  corporations,  any  independent  regulatory  agency, 
or  other  establishment  in  the  Executive  Branch  including  the  Execu- 
tive Office  of  the  President.  We  cannot  determine  from  this  language 
whether  or  not  the  Act  would  be  extended  to  include  groups  such  as: 
the  American  National  Red  Cross,  the  Girl  Scouts  of  America,  Na- 
tional Academy  of  Sciences,  the  Veterans  of  Foreign  Wars,  or  the 
Daughters  of  the  American  Revolution.  Some  clarification  would 
seem  appropriate. 

Moreover,  in  our  opinion,  the  last  provision  involves  a  direct  attack 
on  the  separation  of  powers  system  established  by  the  Constitution 
and  is  therefore  unconstitutional.  The  Executive  Office  of  the  President 
has  traditionally  included  elements  that  are  a  mere  extension  of  the 
President  himself.  Persons  performing  such  functions  are  among  a 
President's  most  trusted  advisors  and  the  need  for  those  persons 
to  speak  candidly  on  highly  confidential  matters  is  ob^dous.  Of  course, 
the  principle  of  separation  of  powers  does  not  preclude  the  promulga- 
tion of  freedom  of  information  regulations  applicable  to  particular 
units  within  the  Executive  Office.  But,  just  as  CongTess  has  seen  fit 
not  to  extend  the  Freedom  of  Information  Act  to  itself  or  its  staff 
on  the  ground  that  to  do  so  would  violate  its  constitutional  preroga- 
tives, neither  can  it  be  imposed  on  the  President's  staff. 

In  view  of  the  foregoing,  the  Department  of  Justice  recommends 
against  the  enactment  of  this  legislation  in  its  present  form. 

The  Office  of  Management  and  Budget  has  advised  that  there  is  no 
objection  to  the  submission  of  this  report  from  the  standpoint  of  the 
Administration's  program. 
Sincerely, 

Malcolm  D.  Hawk, 
Acting  Assistant  Attorney  General. 


General  Counsel  of  the  Department  of  Defense, 

Washington,  D.C.,  February  20,  1974. 

Hon.  Chet  Holifield, 

Chairman,  Committee  on  Government  Operations,  House  of  Representa- 
tives, Washington,  D.C. 

Dear  Mr.  Chairman:  Reference  is  made  to  your  recent  request  for 
the  views  of  the  Department  of  Defense  on  H.R.  12471,  93d  Congress, 
a  bUl  "To  amend  section  552  of  title  5,  United  States  Code,  known  as 
the  Freedom  of  Information  Act  (FOIA)." 

The  purpose  of  the  bill  is  to  require  Federal  agencies  to  adhere  to 
several  new  administrative  requirements  devised  to  enhance  respon- 
siveness to  FOIA  requests.  More  specifically,  the  bill  provides  for  the 
following : 

1.  That  the  current  index  of  opinions,  statements  of  policy,  and 
administrative  staff  manuals  be  published  and  distributed,  rather  than 
simply  made  available  for  public  inspection  and  copying. 

2.  "That  the  requirement  for  "identifiable  records"  be  modified  to 
a  requirement  for  a  reasonable  description  of  the  records  requested. 

3.  That  agencies  determine  the  availability  of  a  record  within  10 
days  after  receipt  of  an  initial  request,  and  make  determinations  for 
initially  denied  records  within  20  days  after  receipt  of  an  appeal. 
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4.  That  courts  be  given  authority  to  examine  in  camera  any  records 
which  the  agencies  have  denied  a  requester  who  has  brought  legal 
action  to  force  their  release. 

5.  That  the  United  States  file  a  responsive  pleading  in  litigation 
initiated  by  the  requester  of  a  record  within  20  days  after  service  upon 
the  United  States  Attorney  of  the  pleading  in  which  the  complaint 
is  made,  rather  than  the  current  60-day  period  for  responding  to  such 
pleadings. 

6.  That  the  Court  may  assess  against  the  United  States  reasonable 
attorney  fees  and  other  litigation  costs  where  the  Court  has  found 
against  the  United  States  in  its  efforts  to  withhold  the  record. 

7.  That  the  exemption  of  classified  information  shall  be  evaluated 
on  the  basis  of  the  criteria  established  by  the  Executive  Order. 

8.  That  each  agency  shall  file  with  the  Committee  on  Government 
Operations  of  the  House  of  Representatives  and  the  Committees  on 
Government  Operations  and  on  the  Judiciary  in  the  Senate,  a  detailed 
annual  report  concerning  denials  of  requests  for  agency  records, 
appeals  of  those  denials,  regulations  governing  FOIA  requests,  fee 
schedules  imposed  when  requesters  are  charged  for  records  provided, 
and  other  information  concerning  administration  of  the  FOIA. 

9.  That  the  term  "agency"  be  specifically  defined  in  section  552  of 
title  5,  United  States  Code,  by  indicating  the  kinds  of  organizations 
that  come  within  its  scope. 

First,  it  should  be  noted  that  H.R.  12471  is  a  vast  improvement 
over  some  of  the  earlier  bills  to  amend  the  FOIA  considered  by  the 
Subcommittee  on  Foreign  Operations  and  Government  Information 
of  the  Committee  on  Government  Operations.  On  May  8,  1973,  the 
former  General  Counsel  of  the  Department  of  Defense,  Mr.  J.  Fred 
Buzhardt,  testified  on  H.R.  5425  and  H.R.  4960,  both  of  which  con- 
tained a  number  of  provisions  which  he  found  highly  objectionable 
to  the  Department  of  Defense.  We  are  pleased  that  a  number  of  these 
problems  have  been  overcome  in  H.R.  12471.  Although  there  are 
other  provisions  of  H.R.  12471  that  we  do  not  consider  particularly 
desirable,  these  comments  are  confined  to  those  aspects  of  the  bill 
which  we  believe  will  create  serious  difiiculties  for  the  Department  of 
Defense. 

Our  single  greatest  problem  in  implementing  this  bill,  if  it  should 
pass,  would  relate  to  the  time  limitations  imposed  for  responding  to 
requests  for  records  and  in  providing  the  necessary  information  for 
responding  to  complaints  filed  in  court  as  a  result  of  the  denial  of 
records.  Although  it  may  be  possible  in  the  vast  majority  of  cases  to 
respond  mthin  10  days  to  an  initial  request  for  a  simple  record  that 
can  be  easily  located  and  readily  evaluated,  it  will  not  be  possible  in 
the  case  of  so-called  "categorical  requests"  for  voluminous  records, 
or  for  individual  records  which  cannot  be  located  and  evaluated 
readily.  In  an  agency  the  size  of  the  Department  of  Defense,  records 
are  located  all  over  the  world,  and  old  records  are  stored  in  warehouses 
where  their  exact  location  is  often  difficult  to  determine  in  a  short 
time.  Until  a  requested  record  is  located,  no  determination  can  be 
made  of  its  availability  to  the  requester,  or  whether  it  comes  within 
an  exemption  that  should  be  invoked  to  serve  a  legitimate  public 
interest. 
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Although  20  working  days  may  seem  an  adequate  time  for  evaluating 
appeals  of  denied  records,  this  may  not  be  true  in  cases  in  which  volu- 
minous or  complicated  records  must  be  forwarded  for  evaluation  by 
high-level  or  technically  specialized  officials  whose  time  must  be 
divided  between  a  multitude  of  competing  priorities.  If  additional 
staff  must  be  added  for  the  purpose  of  creating  a  capability  to  respond 
within  the  time  limit,  the  cost  of  this  provision  alone  may  go  into  the 
millions  of  dollars.  Even  additional  staff,  however,  cannot  eliminate 
demands  upon  the  time  of  expert  officials  who  must  respond  to  other 
priorities. 

Even  more  important,  however,  is  our  view  that  such  rigid  time 
limitations  may  prove  counterproductive  from  the  standpoint  of 
public  access.  It  is  often  true  that  records  which  technically  fall  within 
one  of  the  exemptions  of  the  Act  are  released  after  careful  evaluation 
by  responsible  officials  who  find  that  no  substantial  legitimate  purpose 
will  be  served  by  their  withholding.  If  there  is  inadequate  time  for 
these  evaluations,  denials  are  likely  to  be  more  frequent  and  requesters 
will  be  forced  to  resort  to  judicial  action  at  great  expense  to  themselves 
and  to  the  United  States.  Moreover,  it  should  be  noted  that  the 
court's  role  in  evaluating  a  complaint  based  on  the  denial  of  a  record  is 
to  determine  whether  an  exemption  applies.  If  so,  the  record  is  properly 
denied.  Thus,  records  that  might  otherwise  be  released  on  a  discretion- 
ary basis  may  be  denied  to  the  public  because  of  artificial  time  con- 
straints that  make  careful  agency  evaluation  impossible. 

In  this  regard,  we  would  commend  to  the  Committee's  attention  the 
views  of  the  Administrative  Conference  of  the  United  States  with 
respect  to  time  limitations  as  they  are  found  in  Recommendation  71-2 
(formerly  designated  Recommendation  Number  24),  dated  May  7, 
1971.  After  painstaking  study  and  evaluation  by  the  distinguished 
members  of  the  Administrative  Conference,  guidelines  were  prepared 
for  agency  implementation  to  set  forth  several  carefully  circumscribed 
bases  for  delaying  the  response  to  requests  for  agency  records  beyond 
the  normal  10  days  for  the  initial  determination  and  20  days  for  an 
appeal.  Such  delays  are  authorized  for  the  following  reasons: 

a.  The  requested  records  are  stored  in  whole  or  part  at  other  loca- 
tions than  the  office  having  charge  of  the  records  requested. 

b.  The  request  requires  the  collection  of  a  substantial  number  of 
specified  records. 

c.  The  request  is  couched  in  categorical  terms  and  requires  an 
extensive  search  for  the  records  responsive  to  it. 

d.  The  requested  records  have  not  been  located  in  the  course  of  a 
routine  search  and  additional  efforts  are  being  made  to  locate  them. 

e.  The  requested  records  require  examination  and  evaluation  by 
personnel  having  the  necessary  competence  and  discretion  to  deter- 
mine if  they  are:  (a)  exempt  from  disclosure  under  the  Freedom  of  In- 
formation Act  and  (b)  should  be  withheld  as  a  matter  of  sound  policy, 
or  revealed  only  with  appropriate  deletions. 

When  extensions  are  permitted  under  these  criteria,  the  agency  is 
required  to  acknowledge  the  request  in  writing  within  a  10-day  period 
following  initial  request  explaining  the  reasons  for  the  delay.  Further, 
on  appeal  from  an  initial  denial  failure  to  make  a  response  within  20 
days  can  be  justified  only  under  extraordinary  circumstances. 
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We  believe  that  the  Administrative  Conference  recommendation 
offers  a  reaUstic  approach  to  deahng  with  the  problem  of  undue  delay 
by  agencies  in  responding  to  requests  for  records  under  the  FOIA. 
Either  the  adoption  of  this  recommendation  in  legislative  form,  or 
better  yet,  a  simple  amendment  of  section  552  requires  that  agencies 
include  time  limitations  in  their  regulations  would  be  far  preferable 
to  the  present  inflexible  language  of  H.R.  12471.  A  comment  in  the 
report  on  a  bill  that  the  Administrative  Conference  model  should  be 
followed,  would  seem  to  be  sufficient  direction  to  the  agencies  if  a 
simple  requirement  for  time  limitations  in  the  agency  regulations  was 
imposed  by  the  statute. 

Under  the  language  of  H.R.  12471,  failure  by  an  agency  to  meet  the 
time  limit  for  response  to  a  request  for  a  record  is  deemed  an  exhaustion 
by  the  requester  of  his  administrative  remedies.  This  language  can 
be  read  as  meaning  that  an  agency's  fg-ilyre  to  .answer  the  initial 
inquiry  within  10  days  lays  suflScient  foundation  for  initiating  litiga- 
tion even  though  no  appeal  is  taken.  It  will,  therefore,  behoove  an 
agency  to  automatically  respond  with  a  letter  of  denial  for  am^  initial 
request  it  has  not  had  adequate  time  to  evaluate  and  thereby  preserve 
its  right  to  consider  further  the  request  at  an  appellate  level  within 
the  20  working  days  available.  This  will  cause  an  undue  escalation  of 
the  request  in  many  cases,  and  may  actually  delay  a  response  to  the 
requester.  If,  on  the  other  hand,  the  actual  intent  of  the  bill  is  simply 
to  permit  the  requester  to  have  the  option  of  making  a  final  appeal 
when  his  initial  request  has  not  been  ansAvered  within  10  days,  the 
language  of  the  bill  requires  clarification. 

From  the  standpoint  of  the  Department  of  Defense  the  20-day 
limit  on  the  Justice  Department  for  answering  complaints  is  extremely 
disturbing.  Learning  of  the  existence  of  litigation  in  the  large  number 
of  district  courts  in  which  such  litigation  may  be  initiated  under  the 
FOIA  is  often  a  problem  that  consumes  a  good  portion  of  the  20  daj-s. 
Present  experience  indicates  that  obtaining  expert  views  from  . com- 
petent sources  is  often  difficult  to  achieve  within  the  60-day  period 
now  available.  By  reducing  that  time  by  two-thirds,  the  task  of  supply- 
ing necessary  information  to  Justice  Department  representatives 
attempting  to  respond  intelligently  to  a  complaint  filed  under  the 
authority  of  5  United  States  Code  552  will  prove  almost  impossible. 
Yet,  there  is  no  assurance  that  despite  this  inadequate  time  for 
preparing  an  answer  to  the  complaint  that  the  plaintift'  will  receive 
prompt  consideration  of  that  complaint  by  the  court.  We,  therefore, 
strongly  recommend  that  this  requirement  for  the  filing  of  a  responsive 
pleading  within  20  days  be  deleted  from  the  bill. 

We  view  with  some  concern  the  effort  in  section  (d)  of  this  bill  to 
authorize  the  court  to  examine  in  camera  the  contents  of  any  agency 
records  to  determine  whether  an  exemption  has  been  properly  applied. 
This  could  prove  particularly  troublesome  if  it  is  interpreted  as  an 
encouragement  to  the  courts  to  second-guess  security  classification 
decisions  made  pursuant  to  an  Executive  Order.  We  urge  that  the 
report  on  this  bill  make  it  clear  that  it  is  the  intention  of  Congress 
to  simply  permit  the  court,  where  it  has  some  reason  to  doubt  the 
validity  of  an  affidavit  supporting  a  security  classification,  to  examine 
the  classified  record  solely  for  the  purpose  of  determining  that  the 
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authorized  official  of  the  Executive  Branch  has  exercised  his  classifica- 
tion authority  in  good  faith  and  in  basic  conformity  with  the  criteria 
of  the  Executive  Order.  No  system  of  security  classification  can  work 
satisfactorily  if  judges  are  going  to  substitute  their  interpretations  of 
what  should  be  given  a  security  classification  for  those  of  the  Govern- 
ment officials  responsible  for  the  program  requiring  classification. 

The  Office  of  Management  and  Budget  advised  that  from  the  stand- 
point of  the  administrative  program,  there  is  no  objection  of  the 
presentation  of  this  report  for  the  consideration  of  the  Committee. 
Sincerely  yours, 

L.  NiEDERLEHNER, 

Acting  General  Counsel. 
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Appendix  2. -Text  of  Bill 

—  H.  R.  12471 


IN  THE  HOUSE  OF  REPKESENTATIVES 

January  31, 1974 

Mr.  MooRHEAD  of  Pennsylvania  (for  liimself,  Ms.  Abzug,  Mr.  Alexander,  Mr. 
Erlexborn,  Mr.  Gudk,  Mr.  Hoiitox,  Mi:  McCloskey,  Mr.  Moss,  Mr. 
Regula,  Mr.  Jajiks  V.  Stanton,  Mr.  Tuo.nk,  and  Mr.  Wright)  introduced 
tlie  following  bill;  whidi  was  referred  to  the  Committee  on.  Government 
Operations 


A  BILL 

To  amend  section  552  of  title  5,  United  States  Code,  known  as 
the  Freedom  of  Information  Act. 

1  Be  it  enacted  by  the  Senate  and  House  of  Represenia- 

2  tives  of  the  United  Slates  of  America  in  Congress  assembled, 

3  Section  1.  (a)  The  fourth  sentence  of  section  522  (a) 

4  (2)  of  title  5,  United  States  Code,  is  amended  by  striking 

5  out  "and  make  available  for  public  inspection  and  copying" 

6  and  inserting  in  lieu  thereof      promptly  publish,  and  dis- 

7  tribute  (by  sale  or  otherwise)  copies  of". 

8  (b)  Section  552  (a)  (3)  of  title  5,  United  States  Code, 

9  is  amended  by  striking  out  "on  request  for  identifiable  records 
10   made  in  accordance  with  published  rules  stating  the  time, 
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J  place,  fees  to  the  extent  aiitliorizcd  by  statute,  and  procc- 

2  dure  to  be  followed,"  and  inserting  in  lieu  thereof  the 

J)  following:  "upon  any  request  for  records  which  (A)  rea- 

4  sonahly  describes  such  records,  and  (B)  is  made  in  ac- 

5  cordance  with  published  rules  stating  the  tirne,  place,  fees  to 
()  the  extent  authorized  by  statute,  and  procedure  to  he 

7  followed,", 

8  (c)  Section  552  (a)  of  title  5,  United  States  Code,  is 

9  amended  b}'  adding  at  the  end  thereof  the  following  new 

10  paragraph : 

11  "(5)  Each  agency,  upon  receipt  of  any  request  for 

12  records  made  under  this  subsection,  shall — 

13  "  (A)  detennine  within  ten  days  (excepting  Sat- 

14  urdays,  Sundays,  and  legal  puldic  holidays)  after  the 

15  date  of  such  receipt  whether  to  comply  with  the  request 

16  and  shall  immediately  notify  the  person  making  the  re- 

17  quest  of  such  detcnnination  and  the  reasons  therefor,  and 

18  of  the  right  of  such  person  to  appeal  to  the  head  of  the 

19  agency  any  adverse  determination ;  and 

20  "  (B)  make  a  determination  with  respect  to  such 

21  appeal  within  twenty  days  (excepting  Saturdays,  Sun- 

22  days,  and  legal  public  holidays)  after  the  date  of  receipt 

23  of  such  appeal. 

24  "An}'  person  making  a  request  to  an  agency  for  records 

25  under  this  subsection  shall  be  deemed  to  have  exhausted  his 
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1  administrative  remedies  with  respect  to  such  request  if  the 

2  agency  fails  to  comply  with  subparagraph  (A)  or  (B)  of 

3  this  paragraph.  Upon  any  determination  by  an  agency  to 

4  comply  with  a  request  for  records,  the  records  shall  be  made 

5  promptly  available  to  the  pei-son  making  such  request." 

6  (d)  The  third  sentence  of  section  552  (a)  (3)  of  title  5, 

7  United  States  Code,  is  amended  by  inserting  immediately 

8  after  "the  court  shall  determine  the  matter  de  novo"  the 

9  following:      and  may  examine  the  contents  of  any  agency 

10  records  in  camera  to  determine  whether  such  records  or  any 

11  part  thereof  shall  be  withheld  under  any  of  the  exemptions 

12  set  forth  in  subsection  (b) ,". 

13  (e)  Section  552(a)  (3)  of  title  5,  United  States  Code, 

14  is  amended  by  adding  at  the  end  thereof  the  following  new 

15  sentence:  "Notwithstanding  any  other  provision  of  law,  the 

16  United  States  or  the  officer  or  agency  thereof  against  whom 

17  the  complaint  was  filed  shall  serve  a  responsive  pleading  to 

18  any  complaint  made  under  this  paragraph  within  twenty  days 

19  after  the  service  upon  the  United  States  attorney  of  the 

20  pleading  in  which  such  complaint  is  made,  unless  the  court 

21  otherwise  directs  for  good  cause  shown.  The  court  may  assess 

22  against  the  United  States  reasonable  attorney  fees  and  other 

23  litigation  costs  reasonably  incurred  in  any  case  under  this 

24  section  in  which  the  United  States  or  an  officer  or  agency 

25  thereof,  as  litigant,  has  not  prevailed." 
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4. 

1  Slic.  2.  Section  552  (b)  (1)  of  litlc  5,  Uuilod  Stales 

2  Code,  is  aniciulecl  to  read  as  follows : 

3  "(0  autlioiized  under  ciiteria  cslahlished  by  an 

4  Executive  oi'dcr  to  be  kept  secret  in  the  interest  of  the 

5  national  defense  or  foreign  policy;". 

6  Sec.  3.  Section  552  of  title  5,  United  States  Code,  is 

7  amended  hy  adding  at  tbe  end  thereof  the  following  new 

8  subsections : 

9  "  (d)  On  or  before  ^March  1  of  each  calendar  year,  each 

10  agency  shall  submit  a  report  covering  the  preceding  calendar 

11  year  to  tbe  Committee  on  Government  Operations  of  the 

12  House  of  Eeprcsentatives  and  the  Committee  on  Government 

13  Operations  and  the  Committee  on  the  Judiciary  of  the 
34  Senate.  The  report  sljall  include — 

15  "(1)  the  number  of  determinations  made  by  such 

-,16  agency  not  to  comply  with  requests  for  records  made 

17  to  such  agency  under  subsection  (a)  and  the  reasons 

18  for  each  such  determination ; 

19  "  (2)  the  number  of  appeals  made  by  persons  under 

20  subsection  (a)  (5)  (B)  ,  the  result  of  such  appeals,  and 

21  the  reason  for  tbe  action  upon  each  appeal  that  results 

22  ill  a  denial  of  information ; 

23  "  (3)     copy  of  every  rale  made  by  such  agency  rc- 

24  garding  this  section; 

25  "(4)  a  copy  of  tlie  fee  schedule  and  the  total 
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1  amount  of  fees  collected  by  the  agency  for  making' 

2  records  available  under  this  section ;  and 

3  "(5)  such  other  information  as  indicates  efforts 

4  to  administer  fully  this  section. 

5  "(e)  Notwithstanding  section  551(1)  of  this  title,  for 
G   purposes  of  this  section,  the  term  'agency'  means  any  exec- 

7  utive  department,  military  department.  Government  cor- 

8  poration.   Government   controlled   corporation,    or  other 

9  establishment  in  the  executive  branch  of  the  Government  (in- 

10  eluding  the  Executive  Office  of  the  President) ,  or  any 

11  independent  regulatory  agency." 

12  Sec.  4.  The  amendments  made  by  this  Act  shall  take 

13  effect  on  the  ninetieth  day  beginning  after  enactment  of  this 

14  Act. 

o 


Union  Calendar  No.  396 

'~  H.  R.  12471 

[Report  No.  93-S76] 


IN  THE  HOUSE  OE  REPEESENTATIVES 

January  31, 1974 

Mr.  MooRHEAD  of  Pennsylvania  (for  himself,  Ms.  Abzug,  Mr.  Alexander,  Mr. 
Erlenborn,  Mr.  Gote,  Mr.  Horton,  Mr.  McCloskey,  Mr.  Moss,  Mr. 
Eegula,  Mr.  James  V.  Stanton,  Mr.  Thone,  and  Mr.  Wright)  introduced 
the  following  bill;  which  was  referred  to  the  Committee  on  Government 
Operations 

March  5,1974 

Committed  to  the  Committee  of  the  Whole  House  on  the  State  of  the  Union 

and  ordered  to  be  printed 

A  BILL 

To  amend  section  552  of  title  5,  United  States  Code,  known  as 
the  Ereedom  of  Information  Act. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  Section  1.  (a)  The  fourth  sentence  of  section  552  (a) 

4  (2)  of  title  5,  United  States  Code,  is  amended  by  striking 

5  out  "and  make  available  for  public  inspection  by  copying" 

6  and  inserting  in  lieu  thereof      promptly  publish,  and  dis- 

7  tribute  (by  sale  or  otherwise)  copies  of". 

8  (b)  Section  552  (a)  (3)  of  title  5,  United  States  Code, 

9  is  amended  by  striking  out  "on  request  for  identifiable  records 
10   made  in  accordance  with  published  rules  stating  the  time, 

I 
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1  place,  fees  to  the  extent  authorized  by  statute,  and  proce- 

2  dure  to  be  followed,"  and  inserting  in  lieu  thereof  the 

3  following:  "upon  any  request  for  records  which  (A)  rea- 

4  sonably  describes  such  records,  and  (B)  is  made  in  ao- 

5  cordance  with  published  rules  stating  the  time,  place,  fees  to 

6  the  extent  authorized  by  statute,  and  procedure  to  be 

7  followed,". 

8  (c)  Section  552  (a)  of  title  5,  United  States  Code,  is 

9  amended  by  adding  at  the  end  thereof  the  following  new 

10  paragraph : 

11  "  (5)  Each  agency,  upon  receipt  of  any  request  for 

12  records  made  under  this  subsection,  shall — 

13  "  (A)  determine  within  ten  days  (excepting  Sat- 

14  urdays,  Sundays,  and  legal  public  hoHdays)  after  the 

15  date  of  such  receipt  whether  to  comply  with  the  request 

16  and  shall  immediately  notify  the  person  making  the  re- 

17  quest  of  such  determination  and  the  reasons  therefor, 

18  and  of  the  right  of  such  person  to  appeal  to  the  head  of 

19  the  agency  any  adverse  determination ;  and 

20  "(B)  make  a  determination  with  respect  to  such 

21  appeal  within  twenty  days  (excepting  Saturdays,  Sun- 

22  days,  and  legal  public  holidays)  after  the  date  of  receipt 

23  of  such  appeal. 

24  "Any  person  making  a  request  to  an  agency  for  records 

25  under  this  subsection  shall  be  deemed  to  have  exhausted  his 
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1  administrative  remedies  with  respect  to  such  request  if  the 

2  agency  fails  to  comply  with  subparagraph  (A)  or  (B)  of 

3  this  paragraph.  Upon  any  determination  by  an  agency  to 

4  comply  with  a  request  for  records,  the  records  shall  be  made 

5  promptly  available  to  the  person  making  such  request." 

6  (d)  The  third  sentence  of  section  552  (a)  (3)  of  title  5, 

7  United  States  Code,  is  amended  by  inserting  immediately 

8  after  "the  court  shall  determine  the  matter  de  novo"  the 

9  following:      and  may  examine  the  contents  of  any  agency 

10  records  in  camera  to  determine  whether  such  records  or  any 

11  part  thereof  shall  be  withheld  under  any  of  the  exemptions 

12  set  forth  in  subsection  (b) ,". 

13  (e)  Section  552  (a)  (3)  of  title  5,  United  States  Code, 

14  is  amended  by  adding  at  the  end  thereof  the  following  new 

15  sentence:  "Notwithstanding  any  other  provision  of  law,  the 

16  United  States  or  the  officer  or  agency  thereof  against  whom 

17  the  complaint  was  filed  shall  serve  a  responsive  pleading  to 
J8  my  complaint  made  under  this  paragraph  within  twenty  days 

19  after  the  service  upon  the  United  States  attorney  of  the 

20  pleading  in  which  such  complaint  is  made,  unless  the  court 

21  otherwise  directs  for  good  cause  shown.  The  court  may  assess 

22  against  the  United  States  reasonable  attorney  fees  and  other 

23  litigation  costs  reasonably  incurred  in  any  case  under  thi3; 

24  section  in  which  the  United  States  or  an  officer  or  agency 

25  thereof,  as  litigant,  has  not  prevailed." 
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1  Sec.  2.  Section  552(b)  (1)  of  title  5,  United  States 

2  Code,  is  amended  to  read  as  follows: 

3  "  ( 1 )  authorized  under  criteria  established  by  an 

4  Executive  order  to  be  kept  secret  in  the  interest  of  the 

5  national  defense  or  foreign  policy;". 

6  Sec.  3.  Section  552  of  title  5,  United  States  Code,  is 

7  amended  by  adding  at  the  end  thereof  the  following  new 

8  subsections : 

9  "  (d)  On  or  before  March  1  of  each  calendar  year,  each 


10  agency  shall  submit  a  report  covering  the  preceding  calendar 

11  year  to  the  Committee  on  Government  Operations  of  the 

12  House  of  Representatives  and  the  Committee  on  Government 

13  Operations  and  the  Committee  on  the  Judiciary  of  the 

14  Senate.  The  report  shall  include — 


15  "  ( 1 )        number  of  determinations  made  by  such 

IQ  agency  not  to  comply  with  requests  for  records  made 

17  to  such  agency  under  subsection  (a)  and  the  reasons 

18  for  eacb  such  determination; 

19  (2)  the  number  of  appeals  made  by  persons  imder 

20  subsection  (a)  (6)  (B) ,  the  result  of  such  appeals,  and 

21  the  reason  for  the  action  upon  each  appeal  that  results 

22  in  a  denial  of  information ; 

23  "  (3)  a  copy  of  every  rule  made  by  such  agency  re- 

24  garding  this  section; 

25  "  (4)  a  copy  of  the  fee  schedule  and  the  total 
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1  amount  of  fees  collected  by  the  agency  for  making 

2  records  available  under  this  section ;  and 

3  "  (5)  such  other  information  as  indicates  efforts 

4  to  administer  fully  this  section. 

5  "(e)  Notwithstanding  section  551(1)  of  this  title,  for 

6  purposes  of  this  section,  the  term  'agency'  means  any  exeo- 

7  utive  department,  military  department,  Government  cor- 

8  poration.   Government  controlled  corporation,   or  other 

9  establishment  in  the  executive  branch  of  the  Government  (in- 

10  eluding  the  Executive  Office  of  the  President) ,  or  any 

11  independent  regulatory  agency." 

12  Seo.  4.  The  amendments  made  by  this  Act  shall  take 

13  effect  on  the  ninetieth  day  beginning  after  enactment  of  this 

14  Act. 
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93d  CONGMISS 

:2d  Session 


SENATE 


AMENDING  THE  FKEEDOM  OF  INFOEMATIOIsr  A,CT 


Mat  !l6,  1:974 


RiLr.  3KiEKN'E»T9  from  tbe  fOonuaifefeee  on  tke  Judiciary,  submitted  the 

REPOK'T 

.[To  accompany  S.  2543J 

Tihe  -Comnidttee  ©n  ihs,  Jiadiciary,  to  w<hich  was  referred  the  bill 
(S.  2543)  to  amend  section  652  of  title  5,  commonly  known  as  the 
Freedoina  of  Inf onmatdon  Act,  havdi^  considered  .the  same^  reports 
favorably  (theaeon,  with  amendment,  ajid  recommends  that  the  bill 
do  pass.  Committee  action  on  the  'bill  was  uimniwious. 

S.  2M8  "wiauM  amend  the  F-peedom  of  Information  Act  (FGIA)  to 
facilitate  freer  'aa^d  moire  'expeditious  pttbldc  access  to  government  in- 
formation, to  encourage  more  faithful  comrpHaJioe  with  the  iterms  and 
objectives  -of  the  FOIA,  to  sfcrengthea  the  ■citizen's  remedy  against 
agencies  mid  loflftcials  who  vi^aSbe  the  Act,  and  1®  provvide  f  w  closer 
congi-Bssional  oversight  ;®f  aigency  perf Grmance  under  the  Aot. 

The  conanaittBe  recognisses  that  the  ineaning  of  the  siibsta-ntive  ex- 
emptions in  eufeBection  (  b;)  ©f  Jfehe  FOIA  has  been  subject  to 'conflicting 
interpiTefcatdsons  and  may  not  fee  .altogether  icleao-,  fetrt  the  'caretmittee 
has  concluded  that  the  primary  obstacles  to  the  Acft^  ifaithf u;l  .imple- 
mentation by  the  executive  branch  have  been  |)rocedui:"al  rather  than 
substantive.  For  this  reason  S.  2543  does  not  amend  the  su'bBtajiaee  of 
the  exceptions  to  disclosure  spelled  out  in  subsection  (b)  of  section 
552,  which  have  been  clarified  substantially  through  immerous  re- 
ported court  decisions. 

Background 

Eecognition  of  the  people's  right  to  learn  what  their  government 
is  dt)ing  through  access  to  government  information  can  be  traced  back 
to  the  early  days  of  our  Nation.  Open  government  has  been  recognized 
as  the  best  insurance  that  government  is  being  conducted  in  the  public 
interest,  and  the  First  Amendment  reflects  the  commitment  of  the 

99-010 
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Founding  Fathers  that  the  public's  right  to  information  is  basic  to  the 
maintenance  of  a  popular  form  of  government.  Since  the  First  Amend- 
ment protects  not  only  the  right  of  citizens  to  speak  and  publish,  but 
also  to  receive  information,  freedom  of  information  legislation  can  be 
seen  as  an  affirmative  congressional  effort  to  give  meaningful  content 
to  constitutional  freedom  of  expression.  ISIoreover,  to  exercise  effec- 
tively all  their  First  Amendment  rights,  the  people  must  know  what 
their  government  is  doing. 

The  first  congressional  attempt  to  formulate  a  general  statutory  plan 
to  assist  free  access  to  government  information  was  contained  in  sec- 
tion 3  of  the  Administrative  Procedure  Act,  enacted  in  1946.  This 
section  provided  that  certain  information  shall  be  published  "except 
to  the  extent  that  there  is  included  (1)  any  function  of  the  United 
States  requiring  secrecy  in  the  public  interest  or  (2)  any  matter 
relating  solely  to  the  internal  management  of  an  agency."  Soon  after 
this  enactment,  however,  it  became  clear  that  despite  Congress'  original 
intent  to  promote  disclosure,  section  3 — ^along  with  the  federal  "house- 
keeping" statute  (5  U.S.C.  §  301)  allowing  each  agency  head  "to  pre- 
scribe regulations"  for  "the  custody,  use,  and  preservation  of  records, 
papers,  and  property  appertaining  to"  his  agency — was  becoming 
widely  used  as  a  basis  for  withholding  information. 

In  1958  the  federal  "housekeeping"  statute  was  amended  (P.L.  85- 
619)  to  provide  that  it  did  not  authorize  withholding  information  or 
records  from  the  public.  And  in  1966  Congress  enacted  the  Freedom 
of  Information  Act. 

The  specific  objectives  of  the  FOIA  were  set  out  by  this  committee 
in  its  Report  on  the  legislation  (S.  Rept.  No.  813,  89th  Congress,  1st 
Session,  October  4, 1965,  at  11  (hereinafter  1965  Senate  Rept.) ) : 

(1)  It  sets  up  workable  standards  for  what  records  should 
and  should  not  be  open  to  public  inspection.  In  particular,  it 
avoids  the  use  of  such  vague  phrases  as  ^'good  cause  found" 
and  replaces  them  with  specific  and  limited  types  of  informa- 
tion that  may  be  withheld. 

(2)  It  eliminates  the  test  of  who  shall  have  the  right  to 
different  information.  For  the  great  majority  of  different 
records,  the  public  as  a  whole  has  a  right  to  know  what  its 
Government  is  doing.  There  is,  of  course,  a  certain  need  for 
confidentiality  in  some  aspects  of  Government  operations  and 
these  are  protected  specifically;  but  outside  these  limited 
areas,  all  citizens  have  a  right  to  know. 

(3)  The  revised  section  3  gives  to  any  aggrieved  citizen  a 
remedy  in  court 

Although  the  Act  was  hailed  by  President  Johnson  in  1966  rs  de- 
riving from  the  essential  principle  that  "a  democracy  works  best  when 
the  people  have  all  the  information  that  the  security  of  the  Nation 
permits,"  many  observers  at  the  time  recognized  the  diflSculties  in  ad- 
ministering and  interpreting  the  new  law.  Courts  have  since  recog- 
nized deficiencies  in  the  legislation,  and  testimony  last  year  before 
the  Subcommittee  on  Administrative  Practice  and  Procedure  pointed 
out  clearly  a  number  of  areas  that  require  congressional  action  to 
insure  more  faithful  agency  compliance  with  the  law.  "Witnesses  sug- 
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gested  that  the  act  has  become  a  "freedom  from  information"  laAv, 
with  the  curtains  of  secrecy  still  tightly  drawn  around  the  business  of 
government. 

The  House  Foreign  Operations  and  Government  Information  Sub- 
committee lield  14  days  of  oversight  hearings  in  the  92nd  Congress  re- 
lating to  administration  of  the  Freedom  of  Information  Act  by  fed- 
eral agencies,  following  which  the  House  Subcommittee  identified  6 
"major  problem  areas" : 

1.  The  bureaucratic  delay  in  responding  to  an  individual's 
request  for  information- — major  Federal  agencies  took  an 
average  of  33  days  with  such  responses ;  and  when  acting  upon 
an  appeal  from  a  decision  to  deny  the  information,  major 
agencies  took  an  average  of  50  additional  days ; 

2.  The  abuses  in  fee  schedules  by  some  agencies  for  search- 
ing and  copying  of  documents  or  records  requested  by  indi- 
viduals ;  excessive  charges  for  such  services  have  been  an  effec- 
tive bureaucratic  tool  in  denying  information  to  individual 
requestors ; 

3.  The  cumbersome  and  costly  legal  remedy  under  tlie  act 
when  persons  denied  information  by  an  agency  choose  to  in- 
voke the  injunctive  procedures  to  obtain  access ;  although  the 
private  person  has  prevailed  over  the  Government  bureauc- 
racy a  majority  of  the  important  cases  under  the  act  that 
have  gone  to  the  Federal  courts,  the  time  it  takes,  the  invest- 
ment of  many  thousands  of  dollars  in  attorney  feess  and  court 
costs,  and  the  advantages  to  the  Government  in  such  cases 
makes  litigation  under  the  act  less  than  feasible  in  many 
situations ; 

4.  The  lack  of  involvement  in  the  decisionmaking  process 
by  public  information  officials  when  information  is  denied  to 
an  individual  making  a  request  under  the  act ;  most  agencies 
provide  for  little  or  no  input  from  public  information  splecial- 
ists  and  the  key  decisions  are  made  by  political  appointees- 
general  counsels,  assistant  secretaries,  or  other  top-echelbh 
officials ; 

5.  The  relative  lack  of  utilization  of  the  act  by  tjie  news 
media,  which  had  been  among  the  strongest  backers  of  the 
freedom  of  information  legislation  prior  to  its  enactment ;  the 
time  factor  is  a  significant  reason  because  of  the  more  urgent 
need  for  information  by  the  media  to  meet  news  deadlines. 
The  delaying  tactics  of  the  Federal  bureaucrats  are  a  major 
deterrent  to  more  widespread  use  of  the  act,  although  the  sub- 
committee did  receive  testimony  from  several  reporters  and 
editors  who  have  taken  cases  to  court  and  eventually  won  out 
over  the  secrecy -minded  Government  bureaucracy ;  and 

6.  The  lack  of  priority  given  by  top-level  administrators 
to  the  full  implementation  and  proper  enforcement  of  Free- 
dom of  Information  Act  policies  and  regulations;  a  more 
positive  attitude  in  support  of  "open  access"  from  the  top 
administrative  officials  is  needed  througjtiout  the  executive 
branch.  In  too  many  cases,  inforniation  is  withheld,  overclas- 
sified,  or  otherwise  hidden  from  the  public  to  avoid  admin- 
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istrative  mistakes,  waste  of  funds,  or  political  embarrassment. 
(H.R.  Rept.  No.  92-1419,  Administration  of  the  Freedom  of 
Information  Act.  Committee  on  Government  Operations,  p.  8 
(hereinafter  cited  House  Report).) 

In  March  1973  legislation  was  introduced  in  the  House  and  Senate, 
reflecting  the  findings  and  recommendations  of  the  House  Report. 
which  proposed  a  number  of  procedural  and  substantive  changes  in  the 
law.  These  bills  (S.  1142  and  H.R.  5425)  were  the  subject  of  hearings 
in  both  Hoi\ses  of  Congress.  Discussion  thus  moved  from  identifying 
problems  of  administering  the  FOIA  to  developing  appropriate  reme- 
dial legislation. 

During  the  spring  of  1973,  three  Senate  subcommittees  joined  to- 
gether to  take  an  intensive  look  at  various  aspects  of  government 
seci-ecy,  including  freedom  of  information,  executive  privilege,  and 
the  classification  sy^em.  The  three  subcommittees  were  the  Subcom- 
mittee on  Administrative  Practice  and  Procedure,  chaired  by  Senator 
Edward  M.  Kennedy;  the  S"ubcommittee  on  Separation  of  Powers, 
chaired  by  Senator  Sam  Ervin ;  and  the  Subcommittee  on  Intergovern- 
mental Relations  of  the  Committee  on  Government  Operations,  chaired 
by  Senator  Edmund  S.  Muskie.  The  subcommittees  conducted  11  days 
of  hearings,  heard  from  over  40  vntnessiK,  and  amassed  over  850  pages 
of  record.* 

Seven  of  the  11  days  of  joint  hearings  were  devoted  to  issues  involv- 
ing the  Freedom  ot  Information  Act.  Witnesses  representing  the 
media  (National  Newspaper  Association,  Radio-Television  News  Di- 
lectors  Association,  the  New  York  Times,  Joint  Media  Committee 
and  Sigma  Delta  Chi),  the  bar  (American  Bar  Association),  puWic 
interest  groups  (Center  for  Study  of  Responsive  Law,  Common 
Cause,  American  Civil  Liberties  Union,  Consumers  Union),  govem- 
ment  agencies  (Department  of  Agriculture,  Department  of  Defense, 
Department  of  Justice ) ,  and  labor  ( Oil,  Chemical  and  Atomic  Workers 
International  Union),  together  with  members  of  Congress  {Senator 
Chiles,  Congressman  Moorhead,  Congresswoman  Mink)  and  prac- 
ticing attorneys,  analyzed  the  shortcomings  of  the  present  law  and 
proposed  varying  solutions.  Reports  on  legislative  proposals  were 
received  from  23  government  agencies,  and  additional  views  were 
received  from  interested  parties.  S.  2543  reflects,  in  addition  to  the 
views  expressed  at  the  public  hearings,  extensive  analysis  of  the  agency 
practices  and  of  the  court  decisions  under  the  FOIA. 

The  committee  amended  S.  2543,  as  introduced,  and  unanimously 
voted  to  report  favorably  the  committee  amendment  on  May  8,  1974. 
The  committee  amendment  contains  various  changes  and  additions  to 
tlie  original  bilL  In  the  Explanation  portion  of  this  report  below,  "the 
bill"  and  "S.  2543"  are  used  for  simplicity  to  refer  to  the  committee 
amendment  as  reported. 


•Hearings  b^ore  the  Subcommittee  on  Intergovernmental  Relations  of  the  Committee  on 
Government  Operations  and  the  Subcommittees  on  Separation  of  Powers  and  Administra- 
tive Practice  and  Procedure  of  the  Committee  on  the  Judiciary,  vol.  I  (April  10,  11  12, 
May  8,  »,  10,  and  16,  1973),  and  vol.  II  (June  7.  8,  11,  and  26,  1973).  Witnesses  testified 
on  the  FOIA  proposals  on  April  11,  12,  May  9,  June  7,  8,  11,  and  26.  References  to  testi- 
mony are  cited  hereinafter  as  Jlearingt,  Volume  III  contains  secondary  materials  related 
to  the  Issues  considered  in  the  hearings.  Agency  reports  on  S.  1142  are  collected  in 
Hearings,  vol.  II  at  280-325. 
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In  1966  President  Johnson,  upon  signing  the  FOIA  into  law,  said 
"I  signed  this  measure  with  a  deep  sense  of  pride  that  the  United 
States  is  an  open  society  in  which  the  people's  l  ight  to  know  is  cher- 
ished and  guarded."  When  President  Nixon  issued  a  new  Executive 
Order  in  1972  governing  classification  and  declassification  of  govern- 
ment information  he  observed : 

Fundamental  to  our  way  of  life  is  the  belief  that  when  in- 
formation which  properly  belongs  to  the  public  is  system- 
atically withheld  by  those  in  power,  the  people  soon  become 
ignorant  of  their  own  affairs,  distrustful  of  those  who  man- 
age them,  and — eventually — ^incapable  of  determining  their 
own  destinies.  {Fed.  Reg.^  vol.  37,  No.  48,  March  10,  1972, 
p.  5209.) 

In  introducing  S.  2543,  the  bill's  sponsor,  Senator  Kennedy,  ob- 
served that  "secret  government  too  easily  advances  narrow  interests  at 
the  expense  of  the  public  interest,*'  and  re-emphasized  the  importance 
to  democracy  of  a  free  flow  of  information  from  the  government  to 
the  public : 

"We  should  keep  in  mind  that  it  does  not  take  marching 
armies  to  end  republics.  Superior  firepower  may  preserve 
tyrannies,  but  it  is  not  necessary  to  create  them.  If  the  people 
of  a  democratic  nation  do  not  faiow  what  decisions  their  gov- 
ernment is  making,  do  not  know  the  basis  on  which  those 
decisions  are  being  made,  then  their  rights  as  a  free  people 
may  gradually  slip  away,  silently  stolen  when  decisions  which 
affect  their  lives  are  made  under  the  cover  of  secrecy. 

Explanation 

The  Freedom  of  Information  Ajct  was  enacted  in  July  1966,  became 
effective  in  July  1967,  and  was  codifijed  in  June  1967  as  section  552  of 
title  5,  United  States  Code.  The  Act  contains  3  basic  subsections.  The 
first  (§  552(a))  sets  out  the  affirmative  obligation  of  each  agency  of 
the  federal  government  to  make  information  available  to  the  public, 
with  certain  information  required  to  be  published  and  other  informa- 
tion merely  required  to  be  made  available  for  public  inspection  or 
copying.  TTus  subsection  contains  remedies  for  noncompliance :  no  per- 
son may  be  adversely  affected  by  any  matter  {e.g.  regulations,  policies, 
decisions)  required  to  be  published  and  not  so  published,  and  any  per- 
son improperly  denied  information  requested  or  required  to  be  pub- 
lished under  the  section  may  go  to  court  to  require  its  production. 

The  second  subsection  of  the  FOIA  (§  552(b))  contains  the  so- 
called  "exemptions'^  to  the  general  rule  of  mandatory  disclosure  con- 
tained in  the  previous  subsection.  These  relate  to  matters  that  are : 

(1)  Specifically  required  by  Executive  Order  to  be  kept  secret 
in  the  interest  of  the  national  defense  or  foreign  policy ; 

(2)  Efelated  solely  to  the  internal  personnel  rules  and  practices 
of  an  agency ; 

(31  Specifically  exempted  from  disclosure  by  statute; 
(4)  Trade  secrets  and  commercial  or  financial  information  ob- 
tained from  a  person  and  privileged  or  confidential ; 
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(5)  Inter-agency  or  intra-agency  memorandums  or  letters 
which  would  not  be  available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency ; 

(6)  Personnel  and  medical  files  and  similar  files  the  disclosure 
of  which  would  constitute  a  clearly  vmwarranted  invasion  of  per- 
sonal privacy ; 

(7)  Investigatory  files  compiled  for  law  enforcement  purposes 
except  to  the  extent  available  by  law  to  a  party  other  than  an 
agency; 

(8)  Contained  in  or  related  to  examination,  operating  or  con- 
dition reports  prepared  by,  or  on  behalf  of,  or  for  the  use  of  an 
agency  responsible  for  the  regulation  or  supervision  of  financial 
institutions ;  or 

(9)  Geological  and  geophysical  information  and  data,  includ- 
ing maps,  concerning  wells. 

Congress  did  not  intend  the  exemptions  in  the  FOIA  to  be  used 
either  to  prohibit  disclosure  of  information  or  to  justify  automatic 
withholding  of  information.  Rather,  they  are  only  permissive.  They 
merely  mark  the  outer  limits  of  information  that  may  be  withheld 
where  the  agency  makes  a  specific  affirmative  determination  that  the 
public  interest  and  the  specific  circumstances  presented  dictate — as 
well  as  that  the  intent  of  the  exemption  relied  on  allows — that  the  in- 
formation slwuld  be  withheld.  The  Attorney  General  reemphasized 
the  point  in  his  memorandum  explaining  the  FOIA  to  government 
agencies : 

Agencies  should  also  keep  in  mind  that  in  some  instances 
the  public  interest  may  best  be  served  by  disclosing,  to  the 
extent  permitted  by  other  laws,  documents  which  they  would 
be  authorized  to  withhold  under  the  exemptions.  (Attorney 
General's  Memorandum  on  the  Public  Information  Section  of 
the  Administrative  Procedure  Act,  June  1967,  at  2-3  (here- 
inafter cited  as^.  G.  Memorandum).) 

A  number  of  agencies  have  by  regulation  adopted  this  position  that, 
notwith standing:  applicability  of  an  FOIA  exemption,  records  must 
be  disclosed  where  there  is  no  compelling  reason  for  withholding. 
{E.g.,  Interior— 43  C.F.E.  §  22;  HEW-^5  C.F.R.  §  5.70;  HUD— 24 
p.F.R.  8  15.21;  DOT— 49  C.F.R.  §7.51.)  This  approach  was  clearly 
intended  by  Congress  in  passing  the  FOIA. 

Finally,  the  third  subsection  (§  552(c))  provides  that  the  FOIA 
authorizes  only  the  withholding  "specifically  stated"  and  that  it  "is 
not  authority  to  withhold  information  from  Congress." 

One  commentator  has  observed  that  the  legislative  history  of  the 
Freedom  of  Information  Act  "is  even  more  confusing  than  the  act 
itself."  (Freedom  of  Information  Act :  Access  to  Law,  36  Fordham  L. 
Rev.  756,  767  (1968).)  In  the  first  commentary  on  the  FOIA,  Profes- 
sor Kenneth  Davis  pointed  to  numerous  ambiguities  and  inconsisten- 
cies in  the  language  of  the  new  law  and  the  committee  reports  on  it, 
and  courts  have  subsequently  grappled  with  this  language.  (Davis, 
Information  Act:  A  Preliminary  Analysis,  34  Chicago  L.  Rev.  761 
(1967).)  Most  of  the  problems  have  arisen  with  regard  to  the  nine 
exemptions  in  subsection  (b)  of  the  Act,  and  a  variety  of  proposals  to 
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amend  the  language  of  the  exemptions  was  considered  by  the  commit- 
tee. Some  witnesses  at  subcommittee  hearings  proposed  the  complete 
elimination  of  certain  exemptions,  while  others  advocated  expanding 
the  areas  in  which  information  may  be  withheld  from  disclosure. 

The  risk  that  newly  drawn  exemptions  might  increase  rather  than 
lessen  confusion  in  interpretation  of  the  FOIA,  and  the  increasing  ac- 
ceptance by  courts  of  interpretations  of  the  exemptions  favoring  the 
public  disclosure  originally  intended  by  Congress,  strongly  militated 
against  substantive  amendments  to  the  langiiage  of  the  exemptions. 
All  federal  agencies  have  promulgated  regulations  under  the  FOIA, 
many  of  which  attempt  to  clarify  the  meaning  of  the  exemptions,  and 
there  have  been  over  200  court  cases  involving  the  Act,  From  these 
cases  has  grown  a  full  body  of  case  law,  resolving  ambiguities  and 
settling  upon  interpretations  generally  consistent  with  the  spirit  of 
disclosure  reflected  by  the  passage  of  the  FOIA  and  with  the  specific 
intent  of  Congress  in  drafting  the  law.  The  substance  of  the  exemp- 
tions contained  in  the  Freedom  of  Information  Act  thus  remains  un- 
changed by  S.  2543,  although  by  leaving  it  unchanged  the  committee  is 
implying  acceptance  of  neither  agency  objections  to  the  specific 
changes  proposed  in  the  bills  being  considered,  nor  judicial  decisions 
which  unduly  constrict  the  application  of  the  Act. 

S.  2543  does,  however,  make  procedural  changes  in  the  statute.  Many 
of  these  procedural  changes  were  opposed  by  federal  agencies  in  their 
testimony  before  the  subcommittee  and  reports  on  similar  legislative 
proposals  on  the  grounds  that  these  changes  would  be  costly,  burden- 
some, and  inflexible  to  administer. 

The  committee  recognizes  that  procedural  requirements  of  any  kind 
are  subject  to  these  criticisms.  For  instance,  affording  due  process  of 
law  to  criminal  defendants  is  inevitably  going  to  add  to  governmental 
costs  and  burdens  in  criminal  prosecutions,  but  the  Bill  of  Eights 
clearly  resolves  the  conflict  between  administrative  convenience  and 
individual  rights  in  favor  of  the  latter.  By  the  same  token,  in  1966 
Congress  faced  the  problem  of  balancing  the  interest  of  the  govern- 
ment in  keeping  some  matters  confidential  and  in  maintaining  admin- 
istrative efficiency  with  the  interest  of  the  public  in  free  access  to 
government  information.  As  this  committee  observed  at  that  time, 
"Success  lies  in  providing  a  workable  formula  which  encompasses, 
balances,  and  protects  all  interests,  yet  places  emphasis  on  the  fullest 
responsible  disclosure."  {1965  Senate  Reft,  at  3.)  The  Freedom  of  In- 
formation Act  embodied  what  the  Congress  believed  to  be  a  workable 
formula.  The  committee  likewise  presently  believes  that  S.  2543  re- 
flects the  same  balancing  process,  emphasing  the  public's  need  for 
speedier,  freer  access  to  information  without  unduly  burdening 
agencies. 

It  should  be  remembered  that  the  agencies  and  officials  of  the  execu- 
tive branch  uniformly  opposed  the  Administrative  Procedure  Act  in 
the  1940's  and  the  Freedom  of  Information  Act  in  the  1960's.  But 
on  each  occasion  Congress  concluded  that  administrative  due  process 
and  public  access  to  information  outweighed  administrative  incon- 
venience, and  laws  were  passed  accordingly. 

As  an  illustration :  In  its  report  on  proposed  Freedom  of  Informa- 
tion legislation  in  1965,  the  Defense  Department  stated  that  in  order 
to  comply  with  the  public  information  requirements  (which  were  to 
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beeeme  the  FQIA  pxavisioiis)^  it.  would  be  necessary  in  each  com- 
ponent of  the  Department,  of  Defense  to  build  a  large  staff  whose  duty 
wourld  be  to  dfitesmine  the  availability  of  records  and  information, 
to  facilitate  its  coJleetion.  from  a  variety  of  storage  sites,  and  to  assist 
in.  defending  against  suits,  in  UvS^  district  courts  anywhere  in  the 
United  States..  Such  an  orpmizaitional  requirement  would  be  exceed- 
ingly costly.  (See  Hearings  before  the  Subcommittee  on  Administra- 
tive Practice,  and  Procedure  of  the  Committee  on  the  Judiciary,  U.S. 
Senate,  89th  Cong.,.  l5t  Sess.,  on  S.  U60,..  etc.,  May  12,  13,  14  and  21, 
1965',.at412-> 

Yet  ioL  responding  to  a  qjaestion  concerning  the  situation  at  DOD 
since  passage  of  the  FQIA.,,  a  departmental  representative  replied  that 
"the  net.  effect  ha&been  beneficial..'^  {Hecurings,  vol.  II  at  88.)  Similar 
statements  concerning,  benefi.ts  derived  from  the  FOIA  have  been 
made,  by  officials  of  other  agencies,,  notably  the  FTC,,  FDA,  and'  EPA. 
It  is  expected  that  despite  the  possible  additional  burdens  and  mar- 
ginal added  costs  which  S.  2543'  may  place  on  federal  agencies  in  car- 
rying out  their  public  information  responsibilities,  the  net  effect  will 
be  beneficial. 

PvhUeati&n  off!  Indexes- 

Subsection  1(b)  ©f  S'.  354^  is- designed  ft®  pirovide  greateor' asecessi- 
bility  to- each'  agen«y^a  im^dex.  Th^r.imi^x  pcovides- identifying  informa- 
tion  for  the>  public  regaitding^  masters  issued,  adopted:,,  m  pronmlgated 
by  the  agency  andi  req-uired  t®<  be  mad©'  pnatoldic  by  secteioii'  562 (a)  (2);  of 
the  Freediona  of  Inf  ormaii'sn;  Act.  Ihis-  niew  publication!  requirement  is 
neither  overly  burdensome  nor  expeHsive',  Wt  it  should  provide  the 
public' — especially  through'  institutions'  and  libraries — with  more 
readily  available  a-ccess  to.  what  it»  government  is  doing.  As. the  Com- 
mon Cause  spokesman  toM  the  S'ubeomaaiittee,  ""If  the  existence  of  a 
document  i»  unftnown,  disGloswre  of  its  contents-  will  never  be  re- 
quested." (■Mearin-g^,  vol.  I  at  1401)' 

A  pufeiiea*ioii'.  requirement  shwwld  als®  encourage  a^ncies  to  main- 
tain their  indteses  in  a  current  manner.  Some-  ageucieSv  like  the 
Fedtecal  CommnmiGations' ComradssioM,  sure  already  ire  Gonapiiance  with 
this:  requiTsment  amd;  have  experienced  do  apparent  proMems 'm  this 
regard^..  ^Beanngs,  vol.  II  ait  3©0i.) 

'.Sora©  augencies  (ei^t,.  RajilrErad!  Etetiremeisjfc  Board,  SHiall  Busiaasss 
AdnriBistratiea.)  ^psstioned  whethjer  there  wsfcs:  sufficient  interest  in 
their  indje-xes  to^  justify  mass  routiaae  piiblicatioriL  The  eoramittee  thus 
exicepted  from*  required  pafelicaition^  agerDcy  i>mlexes  whose  publication 
wouidi  be  bot!k  unnecessary  and  ira-pra-ctica.!;..  The  committee  believes 
that  photocopy  reprodiibction  of  iaidfexes-  will  constitute  ■  adeqaiate 
"^ubldGatiou"'  for  th«»s©  agencies;  for'  whom  there  is  rnsufficieni:  inter- 
est in  their  indexes  in  these  situations  to  justify  printing.  The  cost,, if 
any,  of  such  photocopied  indiexes  shfluld,  howe^r,.  reflect  not  the  actual 
cost  of  reppoduetio'tt  but  the  equivatent  per-item  cost  were  the  indexes 
printed  iin  quantity. 

To.  avwid;  possible  proMems  ia  interpretiag  a.  requirement  tiiat  such 
indexes-  be  eurrently^'  published,,  the-  new  publication  reqitirenaent 
would  require  only  a  "qraarlierliy  or  more  freqnently"  ptiblicatioE:  ©f 
these  indexes^ — a  modification  adopted  from  a  suggestion  of  the  Fed- 
eral Power'  Commission.  (^Mear'in^,  voL  H  at  312*. )  Publication  of 
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supplements  ratlier  than  rfepiablitabtion  of  the  entire  rndes  would  ful- 
fill this  requirement.  "Pufchcation  by  a  ctmrnierrcial  service,  suiih  as 
the  Commerce  Clearing  House,,  Prentice-Hall,  or  the  Bureau  X)f  Na- 
tional Affiairs,  would  fuffiU'Che  TequiTements  of  this'sedtion.  IDuplica- 
tive  publication  would  serve,  no  useful  purpose  and  is  certairf^  not 
intended  by  the  provision,  but  in  instances  "W^ere  agencies  rely  lEtti  com- 
mercial services,  those  agencies  would  be  expected  to  maintain  the 
commercial  services  at  the  agency  ierfRces  or  wading  >rooms  aaad  to  mSike 
them  available  for  public  insspedtion. 

Some  conf  usion  appears  to  ^persi-St  among  'gwernment  -agencies  con- 
cerning which  materials  are  sifbjedt  to  the  indearing  neqtaia-ement  of 
section  552(a)  (2)  and  concerning  Che  itype  'or  form  of  index  wiiich 
complies  with  congfressional  intent  'Under  that  secJtion.  The  <;®iiMniittee 
believes  that  a  comprehensive  review  otf  agency  indexing  practices 
under  flie  FOIA  is  desiraWe,  since  the  seifficacy  of  the  publication  re- 
quirement imposed  by  S.  2543  is  in  large  pait  dependent  on  the  )ade- 
qiiacy  of  existing  records-maintenanoe  -and  index ^comipiiation  prac- 
tices. The  committee  will  therefore  request  the  'Genera^l  Accourrting 
Office,  with  such  support  and  'assistance  from  the  General  ."Serviees 
Administration  as  the  ComptroWer  General  deems  appropriate,  to 
undertake  such  a  comprerhensive  review. 

Revision  of  Subsection  (a)  (S) 

Subsection  1  (b )  of  S.  2543  contains  a  number  of  amendments  to  sub- 
section (a)  (3)  of  the  Freedom  of  Information  Act  (5  U.S.C.  §  552(a) 
(3)).  Subsection  (a)(3)  has  lieen  divided  into  two  parts  with  the 
elements  of  each  placed  in  .separate  subparts.  This  is  intended  not 
only  for  clarity  but  to  emphasize  the  original  intent  of  Congress  in 
enacting  subsection  (a)  (3) — that  the  judicial  review  provisions  apply 
to  requests  for  information  under  subsections  (a)(1)  and  (a)  (2)  of 
section  552,  as  well  as  under  subsection  (a)  (3). 

On  occasion,  the  Department  of  Ju^ice  has  argued  in  litigation  that 
judicial  review  of  a  denial  of  informution  requested  under  subsections 
(a)(1)  and  (a)(2)  was  not  available  under  the  FOIA,  bat  courts 
have  unifonnajly  rejected  ithis  ar^guioaeaat.  .(See,  e^g^  Ameinecm  Mail 
LinB,  Ltd.  v.  Gfjdick^  411  F.2d  701  <1969) :  "OcmgresfflCHaal  dntent 
(  although  not  sjaeUed  out -directly  anywhere)  seems  to  .have  been  that 
judicial  review  wosuld  be  avsailafcie  ^for  a  violataon  »©f  laaiy  part  .e?f  the 
Act,  n^ot  merdy  for  subsection  ,(3)."')  In  one  rem arSkaMe  instance., ?bhe 
government  even  ■ccniitended  thaot  a>n  '^ency  ddterm-inatsicm  thatt  ma- 
teritil  sought  falls  within  lone  ©f  bbe  <esempti(Mi6'''  itn  s,nbseotion 
(bf)  "iprecludes  the  sbroad  judicial  ireview  uprov^ided  by  ^ubseotron  ((a) 
(3).^'  {Epstem  v.  M^eBor.-m.  ¥,M        982  This  >c€»iteotit>n 

was  properly  rejected  by  the  comrt. 

The  restructuiring  of  subsection  (a)  (3)  (should  lay  this  isstiie  to 
rest,  making  it  clear  that  de  novo  judici&l  review  is  a^vaiiktble  to  chal- 
lenge agency  withholding  oaimder  .-any  provision  in  seobion  552. 

Identi^aMe  'Records 

Presently  the  provisions  of  tlie  Freedom  of  Information  Act  are 
predicated  upon  "a  request  for  identifiable  records"  (section  552(a) 
( 3)  •) .  S.  2543  would  change  this  language  to  refer  simply  to  a  "request 
for  records  which  reasonably  describes  such,  records."  This  change 
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again  reflects  the  intent  of  the  original  drafters  of  the  FOIA,  for  in 
explaining  the  term  "identifiable,"  the  1965  Senate  Report  on  the  Act 
said : 

The  records  must  be  identifiable  by  the  person  requestmg 
them,  i.e.,  a  reasonable  description  enabling  the  Government 
ployee  to  locate  the  requested  records  {1966  Senate  Rept.  at 
8.) 

While  many  agencies  view  this  language  as  the  presently  operative 
interpretation  of  the  "identifiable"  requirement,  cases  nonetheless 
have  continued  to  arise  where  courts  have  felt  called  upon  to  chide 
the  government  for  attempting  to  use  the  identification  requirement 
as  an  excuse  for  withholding  documents.  {Bristol-Myers  Co.  v.  FTC^ 
424  F.2d  935  (D.C.  Cir.  1970) ;  National  Cable  Television  Ass'n  v.  FCC^ 
479  F.2d  183  (D.C.  Cir.  1973).)  In  one  case  the  government  had  the 
temerity  to  argue  that  the  request  being  resisted  was  not  for  "identi- 
fiable" records,  even  though  the  court  specifically  found  that  the 
agency  in  question  had  known  all  along  precisely  what  records  were 
being  requested.  {Legal  Aid  Society  of  Alameda  Cnty.  v.  Schulte, 
349  F.  Supp.  771, 778  (N.D.  Cal.  1972) .) 

"^Vhile  the  committee  does  not  intend  by  this  change  to  authorize 
broad  categorical  requests  where  it  is  impossible  for  the  agency  rea- 
sonably to  determine  what  is  sought  (see  Irons  v.  Schuyler,  465  F.2d 
608  (D.C.  Cir.  1972)),  it  nonetheless  believes  that  the  identification 
standard  in  the  FOIA  should  not  be  used  to  obstruct  public  access  to 
agency  records.  Agencies  should  continue  to  keep  in  mind,  as  specified 
in  the  A.  G.  Memorandum  (p.  24),  that  "their  superior  laiowledge  of 
the  contents  of  their  files  should  be  used  to  further  the  philosophy  of 
the  act  by  facilitating,  rather  than  hindering,  the  handling  of  requests 
for  records." 

Subsection  (b)(1)  of  S.  2543  makes  explicit  the  liberal  standard 
for  identification  that  Congress  intended  and  that  courts  have  adopted, 
and  should  thus  create  no  new  problems  of  interpretation. 

Search  and  Copy  Fees 

S.  2543  would  add  a  new  subsection  (4)  (A)  to  section  552(a)  re- 
quiring the  Office  of  Management  and  Budget  to  promulgate  regula- 
tions specifying  a  uniform  schedule  of  fees  applicable  to  all  FOIA 
requests,  and  setting  out  criteria  for  reduction  or  waiver  of  those  fees. 

Section  552(a)  (3)  of  the  FOIA  originally  provided  that  agencies 
could  by  published  rules  set  "fees  to  the  extent  authorized  by  statute" 
for  service  performed  in  complying  with  FOIA  requests — that  is,  for 
searching  and  copying  requested  documents.  5  U.S.C.  §  483(a)  author- 
izes agencies  to  charge  fees,  as  the  agency  head  determines  to  be  "fair 
and  equitable."  As  set  out  in  Circular  No.  A-25  of  the  Office  of  Man- 
agement and  Budget  concerning  "User  Charges,"  "where  a  service  (or 
privilege)  provides  special  benefits  to  an  identifiable  recipient  above 
and  beyond  those  which  accrue  to  the  public  at  large,  a  charge  should 
be  imposed  to  recover  the  full  cost  to  the  Federal  Government  of  ren- 
dering that  service."  {Hearings,  vol.  Ill  at  469.)  The  circular  outlines 
broad  guidelines  to  be  used  in  determining  the  costs  to  be  recovered, 
and  agencies  have  followed  by  setting  fee  schedules  for  search  and 
copying  in  response  to  FOIA  requests. 
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The  1972  House  Report  observed  the  "real  possibility  that  search 
fees  and  copying  charges  may  be  used  by  an  agency  to  effectively  deny 
public  access  to  agency  records,  and  witnesses  before  the  subcommittee 
illustrated  this  observation. 

Mr.  Harding  Bancroft  reported  a  demand  that  the  N.Y.  Times 
guarantee  fees  to  search  for  documents  that  might  not  be  released  even 
when  found,  and  observed  that  the  Times  finally  paid  for  search  and 
copying  of  documents  that  turned  out  to  be  classified  European  news- 
paper clippings.  {Hearings.,  vol.  I  at  160.) 

Mr.  Harrison  Wellford  suggested  that  fees  "have  become  toll  gates 
on  public  access  to  information."  He  described  how  he  had  been  put 
in  a  "Catch-22"  situation  by  the  Department  of  Agriculture: 

The  only  Avay  I  could  make  my  request  specific  was  to  get 
access  to  the  indexes  by  which  those  files  were  recorded.  When 
I  asked  for  access  to  the  indexes,  I  was  told  they  were  internal 
memoranda,  and  not  available  to  me.  Therefore,  I  had  to 
make  my  request  in  a  broad  fashion  and  they  came  back  with 
a  bill  for  $85,000  which  we  regretfully  had  to  turn  down. 
{Hearings,  vol.  II  at  97.) 

Mr.  Wellford  also  told  of  receiving  "frequent  complaints  from  citi- 
zens who  have  been  charged  search  fees  and  xeroxing  costs  for  infor- 
mation which  an  agency  made  freely  available  to  its  regular  clients." 
{Hearings,  vol.  II  at  103.) 

Finally,  Mr.  Ronald  Plesser  indicated  that  in  one  instance  FDA 
asked  a  requestor  to  make  a  prepayment  for  $20,000  just  for  a  pre- 
liminary search  without  even  knowing  which  documents  existed. 
{Hearings,  vol.  I  at  205.) 

The  Administrative  Conference  of  the  United  States  conducted  a 
study  on  agency  implementation  of  the  FOIA  and  found  that  copjang 
charges  ran  from  5  cents  a  page  at  the  Department  of  Agriculture  to 
$1  a  page  at  the  Selective  Service  System,  while  clerical  search  charges 
varied  from  $3  an  hour  at  the  Veterans'  Administartion  to  $7  an  hour 
at  the  Renegotiation  Board.  Similar  variations  were  found  in  a  study 
submitted  to  the  Subcommittee  by  Mr.  Ronald  Plesser.  {Hearings, 
vol.  I  at  205.) 

The  Administrative  Conference,  in  a  formal  recommendation,  pro- 
posed that  a  fair  and  equitable  fee  schedule  be  established  by  each 
agency.  "To  assist  agencies  in  this  endeavor,"  the  Administrative  Con- 
ference recommended  establishing  a  committee  which  was  to  include 
representatives  of  the  Office  of  Management  and  Budget,  the  Depart- 
ment of  Justice,  and  the  General  Services  Administration.  The  Office 
of  Management  and  Budget  was  prompted  by  this  recommendation 
to  initiate  a  study  of  the  possibility  of  uniform  charges  under  the 
Freedom  of  Information  Act,  but  this  study  was  dropped  before  com- 
pletion and  no  further  action  on  this  matter  has  been  undertaken. 
{Hearings,  vol.  I  at  204-6 ;  vol.  II  at  97.) 

S-  ^543  proposes  that  the  fee  schedule  to  be  set  "shall  be  limited  to 
reasonable  standard  charges  for  document  search  and  duplication." 
This  standard  would  provide  a  ceiling  and  prevent  agencies  from  using 
fees  as  barriers  to  the  disclosure  of  information  which  should  other- 
wise be  forthcoming,  Under  this  standard,  and  with  the  provisions  for 
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waiver  and  reduction  of  fees,  it  is  not  necessary  that  FOIA  seryices 
performed  hj  agencies  be  self-sustaining.  Recovery  of  only  direct 
costs  would  be  provided  for  searcb  and  copying,  while  no  costs  would 
be  assessed  for  professional  review  of  the  requested  documents  if  neces- 
sitated. 

With  respect  to  agency  records  maintained  in  computerized  form, 
the  term  "search"  would  include  services  functionally  analogous  to 
searches  for  records  that  are  maintained  in  conventional  form.  Difficul- 
ties may  sometimes  be  encountered  in  drawing  clear  distinctions  be- 
tween searches  and  other  services  involved  in  extracting  i-equested 
information  from  computerized  record  systems.  Nonetheless,  the  com- 
mittee believes  it  desirable  to  encourage  agencies  to  process  requests 
ior  computerized  information  even  if  doing  so  involves  performing 
sei'vices  which  the  agencies  are  not  required  to  provide — for  example^ 
xising  its  computer  to  identify'  records.  With  reference  to  computerized 
lecord  systems,  the  term  "search"  would  thus  not  be  limited  to  stand- 
ard record-finding,  and  in  these  situations  charges  would  be  permitted 
for  services  involving  the  use  of  computers  needed  to  locate  and  extract 
the  requested  information. 

Proposals  have  been  advanced  that  fees  receiA^ed  by  agencies  for 
FOIA  services  performed  be  allocated  to  each  agency  receiving  them 
and  not  ti-eated  as  general  revenue.  The  committee  believes  that  this 
could  unduly  encourage  the  charging  of  excessive  fees  by  agencies, 
effectively  taxing  public  access  even  more.  Since  the  fees  will  not  go 
to  the  agency  involved,  the  fee  charged  need  not  directly  i-elate  to  the 
agency's  actual  costs,  nor  should  the  public  pay  more  when  dealing 
with  an  inefficient  agency. 

Finally,  S.  2543  allows  documents  to  be  furnished  without  charge  or 
at  a  reduced  charge  where  the  public  interest  is  best  served  thereby. 
This  public-interest  standard  should  be  liberally  construed  by  the 
agencies ;  it  is  borrowed  from  regulations  in  effect  at  the  Departments 
of  Transportation  and  Justice.  In  addition  to  establishing  the  general 
rules,  the  amendment  specific  that  fees  shall  ordinarily  not  be  charged 
whenever  the  person  requesting  the  records  is  indigent,  when  the  ags- 
gregate  fee  would  amount  to  less  than  $3,  when  the  records  requested 
are  not  found,  or  when  the  records  located  are  withheld. 

Venue 

S.  2543  would  establish  venue  in  the  District  of  Columbia  concur- 
rent with  that  already  set  forth  in  the  Freedom  of  Information  Act 
*'in  the  district  in  which  the  complainant  resides,  or  has  his  principal 
place  of  business,  or  in  which  the  agency  records  are  situated." 

A  number  of  present  federal  statutes  provide  for  exclusive  venue 
in  the  United  States  District  Court  for  the  District  of  Columbia  (Vot- 
ing Rights  Act,  42  U.S.C.  §  ld1Z(c))  or  in  the  D.C  Circuit  Court  of 
Appeals  (FCC  Orders,  47  I7.S.C.  §  402(b) ;  Clean  Air  Act  of  1970, 
42  U.S.C.  §  1857  (h)— 5(b)  (1 ) ;  Noise  Control  Act  of  1972,  42  U-S.C. 
§4915  (a)).  Others  provide  for  alternate  or  concurrent  venue  in  the 
District  of  Columbia  federal, courts.  (Consumer  Product  Safety  Act 
of  1972, 15  U.S.C.  §  2060  (a) ;  Hobbs  Act,  28  U.S.C  §  2343:  review  of 
FCC  orders— 15  U.S.C.  717  (r),  NLRB— 29  U.S.C.  §  160 (^f),  SEC— 
15  U.S.C.  §§77(i),  78(y),  CAB-49  U.S.C.  §  1486(b).)  Over  one- 
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third  of  reported  FOIA  eases  have  thus  far  been  brought  in  the  Dis- 
trict of  Columbiaj,  and  the  courts  of  that  district  have  gained  sub- 
stantial expertise  in  this  area.  Since  attorneys  in  the  Justice  Etepart- 
ment  in  Washingfon^  D.C.  will  have  been  involved  in  initial  FOIA 
determinations  at  the  administrative  level  {Hearinffs^  vol.  II  at  217 ; 
38  Fed-  Re^.  19123^  July  18,.  1973) ,  defense  of  litigation  in  the  District 
of  Columbia  would  be  more  convenient  from  the  govemmenfs  van- 
tage point. 

District  of  Columbia  venue  would  not  be  exclusive  but  only  as  an 
alternative^  at  the  complainant's  option.  Concurrent  venue  will  remain 
where  he  resides  or  has  his  business  or  where  the  agency  records  are 
situated. 

Expedition,  on  Ajrpeal 

The'  Freedom  of  Information  Act  presently  provides  that  proceed- 
ings brought  under  the  Act  in  the  district  court  shall  "take  precedence 
on  the  docket"  and  '*be  exj)edited  in  every  way."  (5  U.SvC.  §  552(a) 
(3) .)  While  the  D.C.  Circuit  Court  of  Appeals  has  adopted  this  man- 
date aindi  has  usually  given  appea/ls  of  FOIA  cases  precedence,  other 
circuits  have  apparently  not  yet  followed  suit  S.  2543^  would  make 
this  practice  of  expediting  FOIA  cases  on  appeal  as  well  as  in  the 
trial  couirt  uniform  throughout  the  federal  courts  of  appeals,  reflect- 
ing congressional  intent  to  have  FOIA  cases  decided  with  the  least 
possible  delay. 

One  example  of  extraordinary  delay  which  eame  to  the  eommittee's 
attention  involved  the  case  of  Morgan  v.  FDA  (D.C.  Cir.  No.  17- 
1709),  where  the  plaintiff  sued  to  obtain  FDA  disclosure  of  cer- 
tain clinical  and  toxilogical  tests  submitted  to  the  agency  in  connec- 
tion with  applications  for  approval  of  ne'vr  drugs.  The  appeal  was 
docketed  September  2, 1971 ;  Appellants  reply  brief  was  fried  Septem- 
ber 28, 1972  ;  the  case  was  argued  February  22, 1973 ;  and  as  of  May  1, 
1974  no  decision  had  been  handed  down.  Wliile  one  of  first  impres- 
sion, thiis  case  has  far-reaching  rnrplications  for  both  l3ie  public  and 
tfie  dtug  industry,  as  well  as  for  the  agency,  aaid  the  FDA  fois  post- 
poned' raializing  hew  FOIA  regulations^  pending  a  final  decision  in 
the  case. 

It  should  be  noted  that  expedition  of  FOIA  cases  on  ^(peal  as  well 
as  at  the  trral  levef  may  well  work  to  the  advantage  or  the  govern- 
ment.. For  the  Supreme  Court,  although  not  applying-  its  conclusion 
to  the  ca-se  before  it,  held  that  the  FOIA  confers  jurisdiction  on  the 
courts  to  enjoin  administrative  proceedings;  pending  a  judicial  deter- 
mination of  tlie  applicability  of  the  Act  to  documents  involved  in  those 
proceedings:  {Renegotiation  Ed.  v.  Bannercmft  Clothing  Co.^  415 
U.S. —  (1974')-.)  Thus  additional  delays  in  related  administrative  pro- 
ceedings may  be  avoided  by  expedition  of  judicial  determinations  in 
FOIA  cases. 

Ln  Gam&va'lmp6Gtim.  amd  D.&Movo.B&vie'm 

Pcesantly  when  ncBoefe  Fteedxam  cp&  Information  Act  eases  reach  the 
fedearalv  district:  courti^.  the  j^dge  has  authority  to  examine  the  re- 
queatiBd;  docaments^in  order  to  ascertain  the  propri'ety  o^  agency  with- 
holding. This  prfflcedure  hsts  n©t,.hawefver  j  been  held*  tO'  apply  t®  records 
withheldiuiHierthe  first  exemption  of  the  Act — subsection  §52(;b)'(l). 
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\\\  Environmental  Protection  Agency  y.  Mink  (410  U.S.  73  (1973)) 
Cohjri-esswoman  Patsy  Mink  attempted  to  obtain  documents  relating  to 
the  projected  effect  of  the  underground  atomic  test  at  Amchitka  from 
the  Environmental  Protection  Agency.  The  Supreme  Court  held  that 
in  all  cases  except  those  dealing  with  information  which  is  claimed  to 
be  specifically  required  by  executive  order  to  be  kept  secret  in  the  inter- 
est of  national  defense  and  foreign  policy,  de  novo  review  by  the  dis- 
trict court-^ae  provided  for  in  the  FOIA — allows  an  in  camera  inspec- 
tion of  the  records  requested.  The  Court  ruled  that  in  that  inspection, 
the  court  is  to  determine  whether  claimed  exemptions  apply  in  fact  and 
whether  rion-exenipt  materials  can  be  severed  from  exempt  materials 
and  be  released. 

AVhile  legislative  proposals  have  been  made  to  require  automatic 
in  camera  examination  of  disputed  records  in  every  case,  the  Supreme 
Court  observed : 

Plainly,  in  some  situations,  in  camera  inspection  will  be 
necessary  and  appropriate.  But  it  need  not  be  automatic.  An 
agency  should  be  given  the  opportunity,  by  means  of  detailed 
affidavits  or  oral  testimony,  to  establish  to  the  satisfaction 
of  the  District  Court  that  the  documents  sought  fall  clearly 
beyond  the  range  of  material  [not  exempt  from  disclosure]. 
The  burden  is,  of  course,  on  the  agency  resisting  disclosure, 
5  use  §  552(a)  (3),  and  if  it  fails  to  meet  its  burden  without 
in  camera  inspection,  the  District  Court  may  order  such  in- 
spection. (410  U.S.  at  93.) 

One  proposal  considered  by  the  committee  (in  S.  1142)  would  have 
Tegiured  in  camera  inspection  of  records  in  FOIA  cases^  Wliile  the 
court  should  be  able  to  require  submission  of  documents  for'in  camera 
inspection  when  it  determines  such  procedure  to  be  desirable  and  ap- 
propriate, the  court  should  also,  in  the  testimony  of  the  American  Bar 
Association  spokesman  John  Miller,  "be  enabled  to  reach  a  decision 
with  respect  to  whether  or  not  a  particular  record  has  been  lawfully 
withheld  under  the  Freedom  of  Information  Act  in.  any  manner  that 
it  chooses,  including  through  the  use  of  affidavits  or  oral  testimony." 
{Hearings^  vol.  II  at  156.) 

Thus  to  the  extent  that  a  judge  can  rule  on  the  government's  claim 
that  material  requested  is  exempt  from  disclosure  under  the  FOIA 
lolthout  an  in  camera  inspection  of  that  material,  such  an  examination 
is  not  mandated.  This  approach  was  preferred  by  the  Attorney  Gen- 
eral in  his  testimony.  {Hearings,  vol.  II  at  218.) 

There  is,  of  course,  an  inherent  disadvantage  placed  upon  the  com- 
plainant when  material  is  submitted  for  in  camera  examination,  since 
the  court's  decision  will  not  be  the  product  of  an  adversary  process. 
Private  attorneys  with  experience  in  litigating  FOIA  suits  have 
emphasized  this  disadvantage.  One  testified  that  in  one  case  an  agree- 
ment was  reached  where  he  was  permitted  full  access  to  Treasury  De- 
partment files  under  an  agreement  that  only  information  ultimately 
ordered  disclosed  by  the  court  would  be  publicly  revealed.  ( Hearings, 
vol.  II  at  117.)  Another  indicated  that  in  every  FOIA  case  he  filed  he 
requested  the  court  to  require  the  government  to  file  a  memorandum 
explaining  why  withheld  materials  were  exempt,  so  that  he  could  re- 
spond to  the  explanation.  {Hearings,  vol.  II  at  100.)  These  types  of 
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procedures  providing  for  the  utilization  of  the  adversary  process  in 
in  camera  proceedings  are  to  be  encouraged  whenever  possible.  (See 
Hearings,  vol.  II  at  127, 142.) 

On  August  20,  1973,  the  D.C.  Circuit  Court  of  Appeals  observed 
that  in  cases  in  which  in  camera  examination  is  warranted : 

[I]t  is  anomalous  but  obviously  inevitable  that  the  party 
with  the  greatest  interest  in  obtaining  disclosure  is  at  a  loss 
to  argue  with  desirable  legal  precision  for  the  revelation  of 
the  concealed  information.  Obviously  the  party  seeking  dis- 
closure cannot  know  the  precise  contents  of  the  documents 
sought.  ...  In  a  very  real  sense,  only  one  side  of  the  con- 
troversy (the  side  opposing  disclosure)  is  in  a  position  con- 
fidently to  make  statements  categorizing  information.  .  .  . 

[T]he  present  method  of  resolving  FOIA  disputes  actually 
encourages  the  Government  to  contend  that  large  masses  of 
information  are  exempt,  when  in  fact  part  of  the  information 
should  be  disclosed.  {Vaughn  v.  Rosen,  484  F.2d  820,  823, 
826  (D.C.  Cir.  1973).) 

The  court  ordered  that,  in  those  situations  calling  for  in  camera 
inspection,  the  government  must  provide  a  detailed  analysis  of  the 
withheld  information  and  the  justifications  for  withholding  it,  and 
must  formulate  a  system  of  itemizing  and  indexing  those  documents 
that  would  correlate  statements  by  the  government  with  the  actual 
portions  of  each  document.  The  committee  supports  this  approach 
which,  with  the  use  of  a  special  master  where  voluminous  material  is 
involved,  was  intended  by  the  court  to  "sharply  stimulate  what  must 
be  in  the  final  analysis  the  simplest  and  most  effective  solution — for 
agencies  voluntarily  to  disclose  as  much  information  as  possible  and 
to  create  internal  procedures  that  will  assure  that  disclosable  informa- 
tion can  be  easily  separated  from  that  which  is  exempt."  {Vaughn  v. 
Rosen,  484  F.2d  820, 828  (1973).) 

The  Supreme  Court  in  Mink,  however,  held  that  the  FOIA  does  not 
permit  an  attack  on  the  merits  of  an  executive  decision  to  classify 
information.  Since  the  fact  of  classification  was  not  in  issue,  in  camera 
examination  could  serve  no  purpose.  The  practical  result  of  this  de- 
cision is  that  in  camera  inspection  of  documents  withheld  under  ex- 
emption (b)(1)  will  generally  be  precluded  in  cases  brought  under 
the  FOIA.  S.  2543  would  amend  the  Act  to  permit  such  in  camei'a 
examination. 

The  bill  does  establish  some  specific  procedures  governing  the 
handling  of  in  camera  inspection  of  documents  withheld  under  the 
authority  of  exemption  (b)(1) — that  is,  documents  specifically  re- 
quired by  an  Executive  order  or  statute  to  be  kept  secret  in  the  interest 
of  national  defense  or  foreign  policy.  In  these  cases  the  court  must 
determine,  under  the  language  of  exemption  (b)  (1)  as  amended  by 
this  bill,  whether  the  documents  in  question  are  in  fact  covered  by  the 
Executive  order  or  statute  involved. 

In  making  this  factual  determination,  the  court  must  first  attempt 
to  resolve  the  matter  "on  the  basis  of  affidavits  and  other  information 
submitted  by  the  parties."  If  it  does  decide  to  examine  the  contested 
records  in  camera,  the  court  may  consider  further  argument  by  both 
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parties,  may  take  furtKer  expert  testimony,  and  may  in  some  cases 
of  a  particularly  sensitive  nature  dficide  to  entertain  an  ex  parte  show- 
ing by  the  government. 

Duiiaig.  the  pendency,  oi  a.  case  invol-wihg  documents  claimed  to  be 
exempt  uiuiier  section;  52.(;b)  (I),  the  agency  is  entitled' to  a  protective 
order  sealing  the  contested  documents  and  such  supporting  material 
as  the  joi'dge  shall  determine.  Upon  ffna;!  decision  all'  documents  ordered 
sealed  by  the  court  slteuM  be  retTirned^by  t'he' cou-rte- t!0'th>e  agency. 

If  an-  a-ffidavrt  by  the  heaxi  of  ffhe  agency  is  fited  with  the  court,  the 
affidavit  ^otM  specify  which  informatim-  is  reqitiredf  to- be- kept  secret 
in  th-e  interest  of  national-  defen-se-  or  foreign'  policy  and  expTaan  the 
reasons  for  this  concliasion-.  The  court  may  allow  this  particulariza- 
tion  or  part  thereof  to  be  provided*  ia  camera. 

Where  the  head  of  the  agency  has  certified  by  affidavit  his  personal 
determination  that  the  documents  should  be  withheld  undter  the  cri- 
teria estabWshed*  by  a  statute  or  Executive  ordter,  then  the  court  must 
resolve  whether,  in  its  -vi-ew^  the-  determmnatixm  by  the  agency  head 
is  in  fact  a  reasonable  or  unreasonable  d'eterminatixm  -within  the  au- 
thority granted  by  the  applicable  statute  or  Executive  ord«r.  The 
criteria  referred  to  inckcde.  both  substaBiiv©  and  pTwcesdurail-  criteria. 

This  standard  of  review  does;  not  allow  the  com±  t®  substitute  its 
judgment  for  that  of  the  agency — as  undfer  a  de  novo>  review — but 
nei^er  doesitrecpudxe  tlie  cowmt  twdefec  to  the'^dascretdon:  of  the;- agency, 
even  if  it  finds  the  dieteTm;rnafer0n  not  arbitrary  or  cj^rreioTss.  Only  if 
the  court  finds  th«  withhoiding  to«be' wid:h«ut  a;  reasonable  basis  uxtder 
the  applicable  Executive  order  or  statute  may  iir  order  the  documents 
releajsedi 

Where  pa^rticularly  sensitive  mafcerial'  is  iinvolived?  aaid:  so  idientified 
by  the-  agency,  the  court  should)  considter  limiting  aieeess:  by  comt  per- 
semnel- 1©  those  obtaiiring-  approprrate-  seewrity-  cleuranjces.  The  court, 
where- it  deems  appropriate,  may  apporint  a*  special' m>astier  who  may  be 
required  by  the  court  to  obtain  such,  security  cfeacaniGe  as;  had  been 
previousl-y  reqxiired  f  or  aeccess  to  the  contested?  dociMnffrits^  The  govern- 
ment should  expedite  any  basck^oand;  in-vestigation:  necessary  to  the 
award  of  such-  clear  ancesv 

By  statute  certaim  special;  cartegeriest  o:f  sensifeEwe  iiifi!Jrma;tioa; — Ee^ 
strictedf  Da^a  (-42^  U.S'.G'.  §  216^),.  Cbmnaunica^ioEt  Inteliigence  (18 
F.S;.€.  §"JJ98-)-,  and  Intellig«nm  Sourires- and  Methods  (50  U.S..e.  §-403 
(d')  (3')'  and  (g)) — m-ust  be  given;  special;  protection'  from  unaiiihor- 
ized  disclosure.  These  categories  of  information  have  beexi  exempted 
from,  public  inspectim  under  section  552'(b)''(3;),  "specifically  ex- 
empted^  fvom  disclosure  by  statute,"  and;  (b>):(l)'.,  "speeifieally  re«puired 
by  Executi've  Ordter  to  be  kept  secret  in-  the  interest?  of  the-  na;tional 
defense  ©t  foreign'  peldcy."  The  Committee  believes  that  these  caite^ 
gories  of  information  will  be  ad'equatey  protected-  under  S.  2543.  If 
such  infopraation  is  ever-  subjeiet  to*  eo-urt  ueview,  the*  review  will  be 
conducted'  in  camera  under-  the-  proeedJiresi  established,  in;  the  bill  for 
information  exempt  under  section  552(b')  (1),  which  has  been  amended 
to'  inclfudfe-  matters  spefcifi^ally  reqniired  tei  be-  ke-ptt  SRcret  "^by  an  Ex- 
ecutive Otder  o**  statwte'.''^  Itis-a<ls©iespe«tedlthat  in  siieh  casesitbe-eourt 
will'  recogni^  that  such  inf  ormaMon  in  inherentJy  semsiti've  ssnd.  that 
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the  latitude  for  discretion  permitted  under  ExecutiA^e  Order  11652 
does  not  apply  to  such  information. 

The  specific  procedures  delineated  in  section  552(a)  (4)  (B)  (ii)  ap- 
ply only  to  cases  where  exemption  (b)  (1)  is  invoked. 

It  should  be  noted  that  on  at  least  two  occasions,  however,  the  gov- 
ernment has  taken  the  position  that  the  seventh  exemption  (subsection 
(b)  (7)  relating  to  disclosure  of  investigatory  files  also  represents  a 
blanket  exemption  where  in  camera  inspection  is  unwarranted  and  in- 
appropriate under  the  statute.  {Stern  v.  Richardson^  No.  179-73,  D.C. 
Cir.,  Sept.  25,  1973 ;  Weisherg  v.  Department  of  Justice,  No.  71-1026, 
D.C.  Cir.,  reargued  en  banc.)  By  expressly  providing  for  in  camera  in- 
spection regardless  of  the  exemption  invoked  by  the  government.  S. 
2543  would  make  clear  the  congressional  intent— implied  but  not  ex- 
pressed in  the  original  FOIA — as  to  the  availability  of  in  camera  ex- 
amination in  all  FOIA  cases.  This  examination  would  apply  not  just 
to  the  labeling  but  to  the  substance  of  the  records  involved. 

S.  2543  also  indicates  that  the  court  shall  make  its  determination 
whether  the  requested  records  or  files  "or  any  part  thereof  may  be 
withheld  under  any  of  the  exemptions."  The  spokesman  for  the  Ameri- 
can Bar  Association  suggested  in  the  hearings  that  "it  would  also  be 
useful  to  amend  the  statute  so  as  to  make  it  clear  that  agencies  are 
required  to  separate  exempt  from  non-exempt  information  in  a  par- 
ticidar  record,  and  make  available  the  non-exempt  information."  The 
committee  be^^eves  that  this  requirement  is  understood  in  the  basic 
FOIA,  and  the  inclusion  of  this  amendment  provides  authority  for 
the  court  during  judicial  review  to  undertake  such  separation  if  the 
agency  has  not.  (See  also  page  Pr:  presently  p.  29  (new  §  beginning 
'''•Deletion  of  segregahle  .  .  .")  below,  concerning  the  government's  re- 
sponsibility to  release  documents  after  deletion  of  segregable  exempt 
portions.) 

Assessment  of  Attorneifs  Fees  and  Costs 

S.  2543  would  permit  the  courts  to  assess  reasonable  attorneys'  fees 
and  other  litigation  costs  against  the  United  States  in  cases  where  the 
complainant  has  substantially  prevailed.  (These  fees  and  costs  would 
be  payable  from  the  budget  of  the  agency  involved  as  party  to  the  liti- 
gation.) Such  a  provision  was  seen  by  many  witnesses  as  crucial  to 
effectuating  the  original  congressional  intent  that  judicial  review  be 
available  to  reverse  agency  refusals  to  adhere  strictly  to  the  Act's 
mandates.  Too  often  the  barriers  presented  by  court  costs  and  attor- 
neys' fees  are  insumountable  for  the  average  person  requesting  infor- 
mation, allowing  the  government  to  escape  compliance  with  the  law. 
"If  the  government  had  to  pay  legal  fees  each  time  it  lost  a  case," 
observed  one  witness,  "it  would  be  much  more  careful  to  oppose  only 
those  areas  that  it  had  a  strong  chance  of  winning."  {Hearings,  vol.  I 
at  211.) 

The  obstacle  presented  by  litigation  costs  can  be  acute  even  when 
the  press  is  involved.  As  stated  by  the  National  Newspaper  Association : 

An  overriding  factor  in  the  failure  of  our  segment  of  the 
Press  to  use  the  existing  Act  is  the  expense  connected  with 
litigating  FOIA  matters  in  the  courts  once  an  agency  has 
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decided  against  making  information  available.  This  is  prob- 
ably the  most  undermining  aspect  of  existing  law  and  severely 
limits  the  use  of  the  FOI  Act  by  all  media,  but  especially 
smaller  sized  newspapers.  The  financial  expense  involved, 
coupled  with  the  inherent  delay  in  obtaining  the  information 
means  that  very  few  community  newspapers  are  ever  going  to 
be  able  to  make  use  of  the  Act  unless  changes  are  initiated  by 
the  Committee.  {HeaHngs,  vol.  II  at  34.) 

The  necessity  to  bear  attorneys'  fees  and  court  costs  can  thus  present 
barriers  to  the  effective  implementation  of  national  policies  expressed 
by  the  Congress  in  legislation. 

The  Supreme  Court  has  recognized  the  role  of  statutory  allowance 
of  attorneys'  fees  to  plaintiffs  in  encouraging  individuals  "to  seek 
judicial  relief"  for  the  purpose  of  "vindicating  national  policy." 
(Northc7'oss  v.  Memphis  Board  of  Education,  412  U.S_.  427  (1973).) 
Congress  has  in  fact  included  in  past  legislation  specific  provisions 
allowina:  the  award  of  attornev's  fees  to  the  prevailing  party  in  litiga- 
tion. (Civil  Rights  Act  of  1964,  42  U.S.C.  §§2000a-3(b)  and  2000e- 
6(k) ;  Emergencv  School  Aid  Act  of  1972,  20  U.S.C.  §  1617;  Clean  Air 
Act  of  1970,  42  U.S.C.  §  1857(h)-2(d)  ;  Fair  Housing  Act  of  1968,  42 
U.S.C.  §  3612(c) ;  Triith  in  Lending  Act,  15  U.S.C.  ^  1640.) 

In  one  case  involving  the  nonstatutory  award  of  attorneys'  fees 
against  the  federal  government,  the  judge  observed  that  "  'a  private 
attorney  general'  should  be  awarded  attorneys'  fees  when  he  has  effec- 
tuated a  strong  Congressional  policy  which  has  benefitted  a  large  class 
of  people,  and  where  further  the  necessity  and  financial  burden  of 
private  enforcement  are  such  as  to  make  the  award  essential."  (La 
Basa  Unida  v.  Volpe,  57  R.F.D.  94  (N.D.  Calif.  1972).)  Nonetheless, 
it  is  generally  held  that  attorneys'  fees  may  not  be  awarded  against  the 
government  absent  explicit  statutory  authority.  (See  28  U.S.C.  §  2312; 
West  Central  Mo.  Rural  Dev.  Corp.  v.  Phillips,  358  F.  Supp.  60 
(D.D.C.  1973).) 

Congress  has  established  in  the  FOIA  a  national  policy  of  disclosure 
of  government  information,  and  the  committee  finds  it  appropriate 
and  desirable,  in  order  to  effectuate  that  policy,  to  provide  for  the 
assessment  of  attorneys'  fees  against  the  government  where  the  plain- 
tiff prevails  in  FOIA  litigation.  Further,  as  observed  by  Senator 
Thurmond : 

We  must  insure  that  the  average  citizen  can  take  advantage 
of  the  laAY  to  the  same  extent  as  tlie  giant  corporations  with 
large  legal  sta.ffs.  Often  the  average  citizen  has  foregone  the 
legal  remedies  supplied  by  the  Act  because  he  has  had  neither 
the  financial  nor  legal  resources  to  pursue  litigation  when  his 
Administrative  remedies  have  been  exhausted.  (Hearinqs. 
vol.  I  at  175.) 

Even  the  simplest  FOIA  case,  according  to  testimonv,  involves 
legal  expenses  of  over  $1,000  {Hearings,  vol.  I  at  211;  vol  TI  at  90.) 
"Only  the  most  affluent  orcranizations  might  decide  to  challenge  the 
Government  in  courts,"  said  Theodore  Koop  of  the  Radio-Television 
News  Directors  Association.  {Hearings,  vol.  II  at  24.) 
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The  bill  allows  for  judicial  discretion  to  determine  the  reasonable- 
ness of  the  fees  requested.  Genei-aUy,  if  a  complainant  has  been  suc- 
cessful in  proving  that  a  government  official  has  wrongfully  withheld 
information,  he  has  acted  as  a  private  attorney  general  m  vmdicatmg 
an  important  public  policy.  In  such  cases  it  would  seem  tantamount 
to  a  penalty  to  require  the  wronged  citizen  to  pay  his  attorneys  fee 
to  make  the  government  comply  with  the  law.  However,  the  bill 
specifies  four  criteria  to  be  considered  by  the  court  in  exercising  its 
discretion:  (1)  "The  benefit  to  the  public,  if  any  deriving  from  the 
case"-  (2)  "the  commercial  benefit  to  the  complainant";  (3)  "the 
nature  of"  the  complainant's  "interest  in  the  records  sought";  and 
(4)  "whether  the  government's  withholding  of  the  records  sought  had 
a  reasonable  basis  in  law." 

Under  the  first  criterion  a  court  would  ordinarily  award  fees,  for 
example,  where  a  newsman  was  seeking  information  to  be  used  in  a 
publication  or  a  public  interest  group  was  seeking  information  to 
further  a  project  benefitting  the  general  public,  but  it  would  not  award 
fees  if  a  business  was  using  the  FOIA  to  obtain  data  relating  to  a 
competitor  or  as  a  substitute  for  discovery  in  private  litigation  with 
the  government. 

Under  the  second  criterion  a  court  would  usually  allow  recovery 
of  fees  where  the  complainant  was  indigent  or  a  nonprofit  public 
interest  group  versus  but  would  not  if  it  was  a  large  corporate  interest 
(or  a  representative  of  such  an  interest).  For  the  purposes  of  applying 
this  criterion,  news  interests  should  not  be  considered  commercial 
interests. 

Under  the  third  criterion  a  court  would  generally  award  fees  if  the 
complainant's  interest  in  the  information  sought  was  scholarly  or 
journalistic  or  public-interest  oriented,  but  would  not  do  so  if  his 
interest  was  of  a  frivolous  or  purely  commercial  nature. 

Finally,  under  the  fourth  criterion  a  court  would  not  award  fees 
where  the  government's  withholding  had  a  colorable  basis  in  law  but 
would  ordinarily  award  them  if  the  withholding ,  appeared  to  be 
merely  to  avoid  embarrassment  or  to  frustrate  the  requester.  Whether 
the  case  involved  a  return  to  court  by  the  same  complainant  seeking 
the  §ame  or  similar  documents  a  second  time  should  be  considered  by 
the  court  under  this  criterion. 

In  the  above  situations  there  will  seldom  be  an  award  of  attorneys' 
fees  when  the  suit  is  to  advance  the  private  commercial  interests  of  the 
complainant.  In  these  cases  there  is  usually  no  need  to  award  at- 
torneys' fees  to  insure  that  the  action  will  be  brought.  The  private  self- 
interest  motive  of,  and  often  pecuniary  benefit  to,  the  complainant  Avill 
be  sufficient  to  insure  the  vindication  of  the  rights  given  in  the  FOIA. 
The  court  should  not  ordinarily  award  fees  under  this  situation  unless 
the  government  officials  have  been  recalcitrant  in  their  opposition  to 
a  valid  claim  or  have  been  otherwise  engaged  in  obdurate  behavior. 

It  should  be  noted  that  the  criteria  set  out  in  this  subsection  are  in- 
tended to  provide  guidance  and  direction — not  airtight  standards— for 
courts  to  use  in  determining  awards  of  fees.  Each  criterion  should  be 
considered  independently,  so  that,  for  example,  newsmen  would  ordi- 
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narily  recover  fees  even  where  the  government's  defense  had  a  reason- 
able basis  in  law,  while  corporate  interests  might  recover  where  the 
witliholding  was  without  such  basis. 

Courts  have  assumed  inherent  equitable  powers  to  award  fees  and 
costs  to  the  defendant  if  a  lawsuit  is  determined  to  be  frivolous  and 
brought  for  harassment  purposes;  this  principle  would  continue,  as 
before,  to  apply  to  FOIA  cases. 
Answer  Time  in  Court 

Section  1(b)  (2)  would  give  the  government  40  days  to  answer  in 
court  a  complaint  which  challenged  the  withholding  of  information 
contrary  to  the  Freedom  of  Information  Act.  The  Act  recognizes  the 
importance  of  the  time  element  to  the  public  seeking  information,  and 
requires  that  FOIA  litigation  take  precedence  on  court  dockfets  and 
be  expedited.  The  Act  specifies : 

Except  as  to  causes  the  court  considers  of  greater  impor- 
tance, proceedings  before  the  district  court,  as  authorized  by 
this  paragraph,  take  precedence  on  the  docket  over  all  other 
causes  and  shall  be  assigned  for  hearing  and  trial  at  the  earli- 
est practicable  date  and  expedited  in  every  way.  (5  U.S.C. 
§  552(a) (3).) 

In  normal  litigation  in  the  federal  courts,  the  defendant  is  given 
20  days  to  answer  the  complaint.  (Fed.  Rules  Civ.  Proc.,  Rule  12.) 
Under  present  rules,  however,  the  federal  government  is  given  60  days 
to  answer.  Although  many  of  the  answers  in  FOIA  suits  are  per- 
emptory, the  hearings  indicated  that  the  government  often  obtains 
extensions  beyond  the  60-day  period  and  on  occasion  has  taken  over 
twice  the  time  to  respond  to  a  complaint.  (See  Hearings,  vol.  II  at 
121.) 

Before  any  FOIA  case  reaches  court,  the  agency  from  which  the 
records  were  first  requested  would  already  have  had  time — both  ini- 
tially and  in  an  administrative  appeal — to  determine  the  legal  and 
pradical  implications  of  its  withholding.  (Section  1(c)  of  the  bill 
would  provide  specific  time  periods  for  the  initial  agency  re- 
sponse and  administrative  appeal  consideration.)  One  attorney  who 
has  participated  in  FOIA  cases,  Mr.  Peter  Schuck,  observed  that  "the 
le^'al  positions  are  very  clear  hj  the  time  that  the  matter  emerged  from 
the  agency."  {Hearings,  vol.  II  at  60.)  Another  FOIA  litigator,  Mr. 
Robert  Ackerly,  agreed : 

The  Government  does  not  need  60  days  to  answer  one  of 
these  cases.  The  request  has  to  be  made  to  the  agency  and  an 
appeal  taken.  The  agency  has  their  file  on  the  case.  They  shift 
it  to  the  Department  of  Justice  and  an  answer  can  be  filed 
promptly.  In  addition  the  Department  habitually  files  a  gen- 
eral denial.  They  don't  even  need  to  see  the  documents.  They 
come  in  and  admit  jurisdiction  and  deny  everything  else.  It 
is  hard  to  get  the  case  at  issue..  We  do  file  motions  for  in- 
camera  inspection  but  the  Government  objects  to  that  because 
they  want  time  to  answer. 
{Hearings,  vol.  II  at  109.) 
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Furthermore,  under  an  order  recently  promulgated  hj  the  Attor- 
ney General,  the  Justice  Department  will  be  consulted  bexore  any  final 
denial  of  a  request  for  information  is  issued  by  any  agency.  (38  Fed. 
Eeg.  19123,  July  18,  1973.)  Thus  the  40-day  requirement  should  not 
constitute  an  undue  burden  on  the  government.  In  special  circum- 
stances, the  court  could  direct,  for  good  cause,  an  extension  of  time 
beyond  40  days  for  the  government's  answer. 

Sanction  for  Violation 

There  are  numerous  provisions  in  federal  law  containing  sanc- 
tions against  unauthorized  disclosure  of  certain  kinds  of  informa- 
tion to  the  public.  For  example,  18  U.S.C.  §  1905  makes  it  a  federal 
crime  for  government  employees  to  reveal  trade  secrets.  Numerous 
other  laws  and  regulations  prohibit  disclosure  of  financial  or  medical 
information,  tax  returns,  census  data,  or  various  applications  for  gov- 
ernment assistance.  {E.g.^  42  U.S.C.  §  1306 :  crime  to  disclose  informa- 
tion in  files  of  Social  Security  Administration ;  18  U.S.C.  §  798  :  crime 
to  disclose  classified  information;  13  U.S.C.  §214:  prohibits  census 
employees  from  divulging  census  information;  42  U.S.C.  §  2000(e) -5: 
crime  to  make  information  public  in  violation  of  Equal  Employment 
Opportunities  Act. ) 

But  nowhere  in  the  federal  law  are  there  effective  sanctions  for 
government  employees  who  violate  the  law  by  withholding  informa- 
tion. Although  general  administrative  sanctions  are  available  against 
government  employees  who  violate  classification  requirements  {e.g. 
E.G.  11652,  sec.  13;  5  Foreign  Aff.  Man.  §  992.1^),  Congressman 
Moorhead  reported  that  his  investigation  of  the  numerous  sanctions 
against  employees  for  disclosure  of  classified  matter  revealed  that 
"not  one  case  in  2,500  involved  discipline  for  overclassification." 
{Hearings.,  vol.  I  at  187.) 

The  new  subsection  552(a)  (4)  (F)  added  by  S.  2543  includes  a  pro- 
cedure for  a  judicial  determination  whether  the  federal  employee  re- 
sponsible for  wrongfully  withholding  information  from  the  public 
has  acted  without  a  reasonable  basis  in  law.  If  the  court  so  deter- 
mines, it  is  authorized  to  order  the  responsible  employee's  appropri- 
ate supervisor  to  suspend  him  for  a  period  up  to  60  days  or  take  other 
disciplinary  or  corrective  action.  Provisions  are  included  elsewhere 
in  the  bill  (section  3)  for  identifying  those  individuals  responsible  for 
the  decision  to  withhold  information  requested  under  the  Act. 

Before  any  sanction  could  be  imposed  against  the  responsible  em- 
ployee under  S.  2543,  he  must  be  served  with  notice  and  be  given  an 
opportunity  to  appear  before  the  court,  and  the  court  must  find  that 
his  action  in  withholding  the  documents  in  question  was  "without  rea- 
sonable basis  in  law."  The  committee  does  not  intend  this  standard 
to  imply  that  a  responsible  ^vemment  employee  will  be  held  lialble 
under  this  section  in  the  ordmary  case  where,  for  example,  advice  of 
counsel  is  sought  and  followed  and  where  there  may  be  a  reasonable 
difference  of  opinion  on  application  of  the  law  to  the  material  sought. 
The  standard  would  apply  to  extraordinary  and  egregious  cases 
where  an  official  ignored  or  refused  to  follow  the  mandates  of  the  law. 

The  "reasonable  basis  in  law"  standard  is,  as  thus  explained,  neither 
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vague  nor  uncertain.  In  fact,  it  is  substantially  more  specific  than 
language  presently  in  the  law  and  regulations  governing  the  conduct 
•of  employees  and  officials  of  the  executive  branch.  For  example,  Ex- 
ecutive Order  11222,  section  202(c)  provides  that: 

It  is  the  intent  of  this  section  that  employees  avoid  any 
action,  whether  or  not  specifically  prohibited  by  subsection  a, 
which  might  result  in  or  create  the  appearance  of  (1)  using 
public  office  for  private  gain;  (2)  giving  preferential  treat- 
ment to  any  organization  or  person  ;  (3)  impeding  govern- 
ment efficiency  or  economy;  (4)  losing  complete  independ- 
ence or  impartiality  of  action;  (5)  making  a  government 
decision  outside  official  channels;  or  (6)  affecting  adversely 
the  confidence  of  the  public  in  the  integrity  of  government. 
"(See  also  5  C.F.R.  §  735.201a.) 

Also  prohibited  by  Civil  Service  Commission  Regulations  is  an 
employee's  engaging  in  "criminal,  infamous,  dishonest,  immoral  or 
notoriously  disgraceful  conduct,  or  other  conduct  prejudicial  to  the 
government."  (5  C.F.R.  §  735.209.)  Surely  withholding  of  informa- 
tion from  the  public  in  violation  of  the  FOIA  and  without  a  "rea- 
sonable basis  in  law"  is  more  precise  and  identifiable  conduct  than 
"affecting  adversely  the  confidence  of  the  public  in  the  integrity  of 
the  government"  or  engaging  in  "conduct  prejudicial  to  the  govern- 
ment." Under  existing  law,  violation  of  these  prohibitions  opens  an 
employee  to  liability  up  to  permanent  dismissal  from  government 
service. 

Under  the  proposed  sanction  provision  the  court,  before  imposing 
the  sanctions  required,  would  have  an  opportunity  to  consider  the 
recommendation  of  an  appropriate  official  of  the  agency  involved  in 
the  case.  This  recommendation  could  include  reference  to  comparable 
Civil  Service  sanctions  possible  in  similar  situations.  This  recommen- 
dation should  be  given  considerable  weight  but  would  not,  however, 
be  binding  on  the  court. 

know  be  guaranteed.  {Hearings^  vol.  II  at  175.) 

The  need  for  statutory  incentive  against  secrecy  was  spelled  out  by 
one  witness  before  the  subcommittee: 

One  major  reason  the  bureaucratic  attitude  "when  in  doubt, 
withhold"  is  so  entrenched  is  that  it  is  rooted  in  legal  self- 
protection.  An  official  is  held  individually  accountable  under 
criminal  statutes  for  releasing  trade  secrets  or  other  confiden- 
tial information  but  faces  no  sanction  at  all  if  he  illegally 
withholds  information  from  the  public.  {Hearings^  vol.  11 
at  105.) 

Mr.  Ralph  Nader  testified  that  "The  great  failure  of  the  Freedom 
of  Information  Act  has  been  that  it  does  not  hold  federal  officials  ac- 
countable for  not  disclosing  information."  {Hearings,  vol.  I  at  209.) 
"There  is  presently  no  incentive  whatever  in  the  act  to  comply,"  said 
another  witness.  {Hearings,  vol.  II  at  59.)  Mr.  Nader  told  the  sub- 
committee of  an  employee  of  the  Office  of  Economic  Opportunity  who 
was  suspended  because  he  had  released  allegedly  confidential  informa- 
tion. OEO  later  released  that  same  information  when  sued  under  the 
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Freedom  of  Information  Act,  but  it  still  refused  to  lift  its  suspension 
of  the  employee.  (Hearings,  vol.  I  at  209.) 
Mr.  Eonald  Plesser,  referring  to  this  same  example,  said : 

If  the  government  can  suspend  or  terminate  an  individual 
for  releasmg  information,  then  it  must  be  compelled  to  bring 
similar  action  against  an  employee  for  not  disclosing  public 
information.  Only  after  federal  employees  are  held  account- 
able for  their  action  under  this  law  will  the  people's  right  to 
know  be  guaranteed  {Hearings,  vol.  II  at  175.) 

The  inclusion  of  a  sanction  for  violation  of  the  Freedom  of  Infor- 
mation Act  would  clearly  indicate  Congress'  commitment  to  openness, 
not  secrecy,  on  the  part  of  every  officer  and  employee  in  the  federal 
government. 

A  number  of  states  have  enacted  freedom  of  information  statutes 
which  include  penalty  provisions  for  violation  of  those  statutes.  Re- 
moval from  office  is  provided  in  two  states  (Fla.  Stat.  Ann.,  ch.  119, 
sec.  02;  Kans.  Stat.  Ann.,  sec.  45-203),  and  others  impose  fines  and 
even  jail  terms.  A  comprehensive  list  of  the  relevant  state  statutory 
provisions  and  language  is  contained  in  the  Appendix.  The  sanction 
proposed  in  S.  2543  is  more  precise  and,  in  fact,  more  lenient  than 
these  state  statutes. 

Administrative  Deadlines 

Section  1(c)  would  establish  time  deadlines  for  the  administrative 
handling  of  requests  for  information  under  the  FOIA.  It  would  re- 
quire the  agency  to  determine  within  10  days  after  the  receipt  of  any 
request  whether  to  comply  with  that  request,  and  would  give  the 
agency  an  additional  20  days  to  respond  to  an  appeal  of  its  initial 
denial.  Agencies  could,  by  regulation,  shift  time  from  the  appeal  to 
the  initial  reply  period.  With  each  notification  of  denial  to  the  re- 
quester, the  agency  would  have  to  outline  clearly  the  subsequent  steps 
that  could  be  taken  to  challenge  the  denial. 

The  study  by  the  Administrative  Conference,  testimony  by  govern- 
ment witnesses,  and  the  pattern  set  by  present  agency  regulations 
suggest  flexibility  in  responding  to  requests  for  information,  even 
where  specific  time  deadlines  are  set.  Proposals  by  governmental  wit- 
nesses have  been  made  that  this  matter  be  left  entirely  to  each  agency's 
regulations,  so  that  the  agency  could  determine  the  flexibility  and  dis- 
cretion it  needed  to  deal  with  requests.  (Hearings,  vol.  II  at  82,  217- 

Witnesses  from  the  public  sector,  however,  uniformly  decried  delays 
in  agency  responses  to  requests  as  being  of  epidemic  proportion,  often 
tending  to  be  tantamount  to  refusal  to  provide  the  information.  Media 
representatives,  in  particular,  identified  delay  as  the  major  obstacle 
to  use  of  the  FOIA  by  the  press  and  urged  strict  guidelines  for  agency 
responses.  {Hearings,  vol.  II  at  23,  27.  Too  often  agencies  realize  that 
a  delay  in  responding  to  a  press  request  for  records  can  often  moot  the 
story  being  investigated  and  will  ultimately  blunt  the  reporter's  desire 
to  utilize  the  provisions  of  the  Act :  "In  the  journalistic  field,  stories 
that  cannot  be  run  when  they  are  newsworthy  often  cannot  be  run  at 
all,"  observed  New  York  Times  Vice  President  Harding  Bancroft. 
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"Keluctant  officials  are  all  too  aware  of  this."  {Hewringa,  vol.  I  at  162.) 

Senator  Chiles,  testifying  before  the  subcommittee,  pointed  out  the 
findings  of  a  special  Library  of  Congress  study  that  found: 

That  the  major  Government  agencies  took  an  average  of 
33  days  to  even  respond  to  a  request  for  public  record  under 
the  Freedom  of  Information  Act.  And  an  average  of  50  days 
to  respond  when  the  initial  decision  to  withhold  information 
was  appealed  by  someone  looking  for  the  facts.  {Hearmga^ 
vol.  IIatl4r-15.) 

Almost  every  public  witness  at  the  hearmgs  brought  out  specific 
examples  of  inordinate  delays  encountered  following  initial  requests 
for  information.  Senator  Thurmond  observed  in  his  opening  state- 
ment, "often  the  lapse  of  time  or  unjustified  delay  renders  the  infor- 
mation useless."  {Bearings,  vol.  I  at  176.)  And  Mr.  Ralph  Nader  told 
the  subcommittee  that  "Above  all  else,  time  delay  and  the  frequent 
need  to  use  agency  appeal  procedures  make  the  public's  right  to  know, 
as  "established  by  the  Freedom  of  Information  Act,  a  hollow  right." 
(Hearings,  vol.  I  at  210.)  And  one  commentator  noted,  "delay  is  the 
agency's  one  predictable  defense  to  a  request  which  it  doesn't  wish  to 
honor."  (Elias  &  Rucker,  "Knowledge  is  Power:  Poverty  Law  and 
the  Freedom  of  Information  Act,"  Legal  Serv.  Clearinghouse,  May 
1972,  reprinted  in  120  Con.  Rec.  5834,  Jan.  30, 1974,  daily  ed. ) 

Mr.  Anthony  Mazzocchi,  representing  the  Oil,  Chemical  and  Atomic 
Workers  International  Union,  placed  a  compelling  perspective  on 
agency  delays  in  responding  to  requests  for  information  relating  to 
health  and  safety  of  workers.  He  testified : 

Now,  a  great  deal  of  the  time  we  find  not  outright  refusal, 
just  dilatory  tactics  being  used  where  we  don't  hear  for  many 
months  or  they  don't  answer  our  request  for  this  information. 
It  is  left  hanging  so  to  speak.  ...  In  those  cases  where  we 
have  been  successful  in  securing  the  [inspector's]  report,  the 
average  delay  from  the  issuance  of  the  citation  to  receipt  of 
the  report  has  been  3  months.  .  .  . 

Obviously,  when  dealing  with  information  that  is  vital  to 
the  health  of  workers,  such  delays  and  denial^  are  unconscion- 
able. .  .  .  So  to  be  dilatory  on  an  antitrust  action  is  an  incon- 
venience but  to  be  dilatory  where  health  is  concerned  may 
doom  an  individual  to  early  death.  (Hearings,  vol.  II  at  67, 
69.) 

Frequent  instances  of  agencies'  failing  to  follow  their  own  regula- 
tions militate  against  allowing  them  to  govern  their  own  performance. 
For  example,  on  August  2,  1972,  a  request  was  made  to  tlie  Depart- 
ment of  Justice  for  certain  business  review  letters  issued  by  the  Anti- 
trust Division.  The  initial  denial  was  dated  November  24, 1972 — over 
three  months  after  the  initial  request — from  which  an  appeal  was 
taken  to  the  Attorney  General  on  December  6.  Although  the  requestor 
filed  suit  on  February  21,  1973,  the  final  agency  response  was  not 
forthcoming  until  April  19.  That  response  denied  access  to  the  docu- 
ments under  longstanding  departmental  policy.  Thus,  a  period  of  over 
4  months  elapsed  before  the  administrative  appeal  was  decided. 
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{Hearings,  vol.  I  at  210;  vol.  II  at  165,  172.)  And,  ironically,  m  the 
interim  the  Department  proposed  regulations  effective  March  1st 
under  which  the  responsible  agency  official  will  respond  to  any  request 
for  information  within  ten  days,  and  under  which  the  "Attorney  Gen- 
eral will  act  upon  the  appeal  within  20  working  days."  (38  Fed.  Reg. 
4391,Feb.  14, 1973.) 

Mr.  John  Shattuck,  testifying  for  the  American  Civil  Liberties 
Union,  provided  further  examples  involving  requests  to  the  Justice 
Department : 

In  one  ACLU  case,  we  made  a  request  by  letter  to  the 
Justice  Department's  Internal  Security  Division.  Two 
months  after  we  requested  information  by  letter  we  were  in- 
formed that  we  had  to  complete  the  proper  form.  After  Ave 
sent  a  completed  form,  more  than  two  additional  months 
elapsed  before  we  were  informed  that  the  record  we  requested 
did  not  exist.  In  another  case,  involving  the  United  States 
Parole  Board,  more  than  two  months  passed  after  we  had 
made  several  telephone  requests  for  a  new  set  of  parole 
criteria  being  used  by  the  Board  before  we  were  orally  in- 
formed that  we  would  not  receive  the  criteria.  A  demand 
letter  was  sent  to  the  Board's  counsel,  threatening  suit  if  we 
did  not  receive  the  information  within  twenty  days.  On  the 
twentieth  day,  the  Board's  counsel  by  telephone  informed  us 
that  he  was  almost  certain  we  would  be  provided  with  a  copy, 
but  that  he  needed  a  eouple  of  more  weeks  to  clear  release 
with  others  in  the  agency.  Among  the  "reasons"  given  for  this 
delay,  the  counsel  stated  that  the  Department  of  Justice  was 
having  difficulty  deciding  which  office  should  handle  our  re- 
quest, since  it  did  not  wish  to  concede  that  the  Parole  Board 
was  an  "agency"  within  the  meaning  of  the  Act.  {Hearings, 
vol.  II  at  53.) 

Added  another  witness :  "If  'Justice  delayed  is  justice  denied,'  how 
much  more  pernicious  is  the  denial  when  Justice  does  the  delaying." 
{Hearings,  vol.  II  at  63.) 

It  should  be  obvious  that  most  persons  requesting  information 
from  the  government  ordinarily  will  not  go  to  court  if  their  requests 
are  not  answered  within  the  short  time  provided  in  this  subsection, 
As  Mr.  Robert  Ackerly  responded  to  a  question  whether  attorneys  will 
run  into  court  before  agencies  have  been  found  the  records  requested : 

That  rarely  happens.  We  have  made  that  implied  threat  to 
the  agencies  saying,  look,  it  has  been  a  month  or  6  weeks  and 
if  we  don't  get  a  positive  response  we  will  treat  it  as  a  denial. 
But  it  if  you  are  really  interested  in  getting  the  information 
and  if  you  believe  that  the  agency  tells  you  they  are  trying  to 
locate  it,  you  will  work  with  the  agency  to  try  to  get  the  in- 
formation. 

I  don't  think  these  suits  have  been  brought  for  the  fun  of 
bringing  law  suits  or  for  practice.  I  think  most  people  are  sin- 
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cere  in  their  requests.  And  we  want  to  get  the  documents  and 
not  litigation. 

So  I  think,  I  don't  know  what  the  agency's  experience  is  but 
my  experience  is  that  we  wOrk  with  the  agencies  and  I  have 
not  yet  brought  a  suit  without  a  final  denial  although  I  may 
have  one  wiui  EPA  now  because  I  am  losing  patience  with 
them.  (Hearings^  vol.  II  at  112.) 
On  the  other  hand,  an  agency  with  records  in  hand  should  not  be 
able  to  use  interminable  delays  to  avoid  embarrassment,  to  delay  the 
impact  of  disclosure,  or  to  wear  down  and  discourage  the  requester. 
Therefore,  the  time  limits  set  in  section  1(c)  of  S.  2543  will  mark  the 
exhaustion  of  administrative  remedies,  allowing  the  filing  of  lawsuits 
after  a  specified  period  of  time,  even  if  the  agency  has  not  yet  reached 
a  determination  whether  to  release  the  information  requested.  Where 
there  are  "exceptional  circumstances,"  the  court  may  retain  jurisdic- 
tion and  allow  the  agency  additional  time  to  complete  its  review  of  the 
records.  Such  "exceptional  circumstances"  will  not  be  found  where  the 
agency  had  not,  during  the  period  before  administrative  remedies  had 
been  exhausted,  committed  all  appropriate  and  available  personnel  to 
the  review  and  deliberation  process.  This  final  court-supervised  exten- 
sion of  time  is  to  be  allowed  where  the  agency  is  clearly  making  a 
diligent,  good-faith  effort  to  complete  its  review  of  requested  records 
but  could  not  practically  meet  the  time  deadlines  set  pursuant  to 
S.  2o43. 

For  those  agencies  which  believe  that  10-day  deadlines  are  simply 
unworkable,  the  recent  address  by  Federal  Energy  Office  Adminis- 
trator William  Simon  to  the  National  Press  Club  should  be  instruc- 
tive. Despite  the  extraordinary  number  of  inquiries  received  by  his 
office,  Mr.  Simon  told  journalists : 

Within  24  hours  of  our  receiving  your  requests  for  infor- 
mation, we  will  issue  an  acknowledgment ,  or  grant  the 
request.  Within  ten  working  days,  I  personally  guarantee 
that  you  will  get  the  information  you  seek,  or  have  the 
opportunity  to  appeal.  Appeals  will  be  ruled  upon  within  no 
more  than  ten  days. 

A  10-day  limit  for  the  initial  response  to  an  information  request 
is  also  provided  by  regulation  for  the  Defense  Supply  Agency.  (32 
C.F.E.  §1260.6 (b)"(3).) 

The  committee  has  added  a  novel  certification  provision  to  the  sec- 
tion on  administrative  time  deadlines  to  take  care  of  a  small  class  of 
special  and  rare  situations  where  the  agency  finds — and  the  Attorney 
General  agrees — that  an  initial  response  time  of  10  days  is  generally 
inadequate  to  locate  documents  and  where  transfer  of  time  from  the 
appeal  period  to  the  initial  response  period  would  leave  the  agency 
with  insufficient  appeal  time  to  adequately  review  an  initial  denial. 
The  Immigration  and  Naturalization  Service  provides  an  example  of 
this  specialized  situation.  The  INS  processes  an  average  of  90,000  for- 
mal requests  for  records  each  year,  most  of  which  seek  access  to  one  or 
more  of  the  12  million  individual  files  dispersed  among  and  frequently 
transferred  between  57  widely  scattered  Service  offices  and  10  Federal 
Kecords  Centers.  When  the  justice  Department  early  in  1973  reWsed 
its  FOIA  regulations  and  imposed  a  10-day  time  limit  on  initial 
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responses  by  other  parts  of  the  Department,  the  Immigration  Service 
indicated  that  the  proposed  limit  would  be  frequently  unattainable, 
pointing  out  that  in  addition  to  the  factors  described  above,  the  files 
follow  the  subjects,  who  often  move  from  one  immigration  district  to 
another,  and  that  there  are  often  inaccuracies  in  the  information  fur- 
nished by  the  requester.  The  certification  provision  would  allow  the 
Service,  or  parts  of  other  agencies  demonstrating  an  exceptional  situa- 
tion similar  to  that  of  the  Service,  to  take  up  to  30  days  to  respond  to 
an  initial  request.  Agencies  that  simply  processed  large  volumes  of 
requests  or  frequently  faced  novel  questions  of  legal  interpretation 
could  not  avail  themselves  of  this  procedure.  Nor  could  agencies  or 
parts  of  agencies  utilize  this  certification  procedure  simply  because 
they  had  been  unable  to  regularly  meet  standard  deadlines,  without 
a  showing  of  the  geographical  and  other  concrete  obstacles  to  the  loca- 
tion of  files  or  records  present  in  the  INS  example. 

Under  subsection  (a)(6)(C)  an  agency  may,  by  notifying  the 
requester,  obtain  a  limited  extension  of  the  10-  or  20-day  time  limits 
prescribed  in  subsection  (a)  (6)  (A).  If  the  agency  has,  for  the  class  of 
records  sought,  certified  a  longer  period  of  time  for  its  initial  response 
under  the  provisions  of  subsection  (a)(6)(B)-,  however,  no  further 
extension  of  time  may  be  obtained  for  the  initial  response. 

AVhere  an  extension  of  time  is  obtained  for  the  initial  response  to  a 
request,  no  further  extension  will  be  available  on  appeal.  And  in  no 
circumstance  will  the  extension  of  time  exceed  10  days. 

Furthermore,  extensions  up  to  10  days  will  be  allowed  only  in  four 
defined  types  of  "unusual  circumstances,"  and  only  to  the  extent  "reas- 
onably necessary  to  the  proper  processing  of  the  particular  request." 
The  need  to  research  for  and  collect  records  from  field  facilities  or 
"other  establishments  that  are  separate  from  the  office  processing  the 
request"  does  not  permit  an  extension  while  such  an  office  obtains  the 
records  from  the  agency's  own  file,  records,  or  administrative  division 
when  located  in  the  same  city  as  the  processing  office.  Rather,  this  is 
intended  to  cover  the  collection  of  records  from  other  cities,  or  from  a 
federal  records  center  or  other  facility  which  is  not  part  of  the  agency. 

The  need  for  consultation  does  not  permit  an  extension  for  routine 
intra-agency  consultation  between  the  involved  operating  unit,  the 
legal  unit,  and  the  public  information  unit,  since  any  such  consulta- 
tion that  may  be  needed  should  occur  within  the  basic  time  limits. 
"While  it  would  permit  necessary  consultation  between  two  operating 
units  of  an  agency  Avith  difi^erent  functions,  routine  clearances  among 
various  units  with  a  possible  interest  in  the  record — such  as  occur  on 
almost  every  request  processed  by  the  Internal  Revenue  Service — 
would  not  provide  a  basis  for  extensions  of  time. 

Consultation  outside  the  agency  is  intended  to  include  situations 
where  the  request  is  of  substantial  subject -matter  or  policy  concern  to 
another  agency,  for  example,  a  request  for  records  of  the  Justice  De- 
partment's Antitrust  Division  on  particular  international  business 
matters  that  are  of  concern  to  the  State  Department.  It  does  not  in- 
clude, however,  cases  where  an  agency  contemplating  denial  of  an 
administrative  appeal  needs  the  time  to  consult  the  Justice  Depart- 
men.t's  Freedom  of  Information  Committee,  since  it  is  expected  that 
such  consultation  will  be  completed  within  the  prescribed  time  limits. 
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The  House  Report  observed  that  "Very  few  of  the  agencies  make  an 
effort,  to  inform  requestors  that  they  can  appeal  the  initial  decision 
.  .  .  Thus,  in  most  agencies  the  regulations  state  that  an  initial  refusal 
may  be  appealed  to  a  top  official  in  the  agency,  but  agencies  seldom 
make  a  point  of  its  appellate  procedure  in  the  letters  denying  the  ini- 
tial request."  Section  1(c)  of  S.  2543  therefore  adds  to  the  FOIA  the 
requirement  that  upon  an  initial  denial  of  a  request  for  information 
the  agency  shall  notify  the  person  making  the  request  "of  the  right  of 
such  person  to  appeal  to  the  head  of  the  agency  any  adverse  deter- 
mination." Likewise,  when  a  denial  is  upheld  on  appeal  the  agency 
"shall  notify  the  person  making  such  request  of  the  provisions  for 
judicial  review  of  that  determination."  Intermediate  appeals  are. not 
contemplated  under  S.  2543,  nor  would  the  administrative  time  limita- 
tions make  such  appeals  practicable. 

During  the  subcommittee  hearings  Senator  Kennedy  proposed  that 
"administrative  appeals  from  information  denials  not  go  through  the 
agency  initially  refusing  access,  where  egos  and  self-protective  in- 
stincts remain  in  full  force,  but  to  an  independent  agency  with  special 
expertise."  {Hearings^  vol.  II  at  2.)  A  similar  suggestion  was  made  by 
a  spokesman  for  the  Consumers  Union.  {Id.  at  58.)  A  form  of  this 
proposal  was  instituted  administratively  by  the  Attorney  General, 
when  he  announced  at  the  hearings : 

I  will  immediately  remind  all  federal  agencies  of  the  De- 
partment's standing  request  that  they  consult  our  Freedom  of 
Information  Committee  before  issuing  final  denials  of  re- 
quests under  the  Act. 

In  this  connection  I  will  order  our  litigating  divisions  not 
to  defend  freedom  of  information  lawsuits  against  the  agen- 
cies unless  the  committee  has  been  consulted.  And  I  will  in- 
struct the  committee  to  make  every  possible  effort  to  advance 
the  objective  of  the  fullest  responsible  disclosure.  {Hearings, 
vol.  II  at  217.) 

This  procedure  has  been  written  into  departmental  regulations.  (38 
Fed.  Reg.  19123,  July  18, 1973.)  The  committee  supports  this  step  and 
believes  that  data  should  be  developed  regarding  its  effectiveness  be- 
fore legislative  action  is  taken  to  legislate  mandatory  outside  consul- 
tation. 

Exemption  {b)  {1) 

One  change  in  the  exemption  language  having  primarily  procedural 
implications  is  proposed  in  section  2(a)  of  S.  2543 :  Subsection  (b)  (1) 
of  section  552  is  changed  to  except  from  the  disclosure  provision  mat- 
ters that  not  only  are  on  their  face  "specifically  required  by  an  Ex- 
ecutive Order" — or  statute —  "to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy,"  but  also  matters  that  are  in  fact 
found  to  be  within  such  an  executive  order  or  statute.  This  change  is 
responsive  to  the  invitation  of  the  Supreme  Court  in  the  Mink  case 
(410  U.S.  732)  that  Congress  clearly  state  its  intentions  concerning 

i'udicial  review  and  in  camera  inspection  of  records  claimed  exempt 
ly  virtue  of  statute  or  executive  order  under  section  552(b)  (1). 

Before  January  23,  1973,  it  was  generally  believed  that  the  de  novo 
review  required  in  section  552(a)  (3)  applied  to  documents  withheld 
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under  all  nine  exemptions  of  the  Freedom  of  Information  Act — ^that 
is,  that  documents  withheld  under  any  exemption  could  be  examined 
by  a  court  in  camera.  But  on  that  day  the  Supreme  Court,  in  the  Mmk 
case,  ruled  6  to  3  (Justice  Eehnquist  not  participating)  that  any 
information  specifically  classified  pursuant  to  executive  order  and 
withheld  under  section  552(b)  (1)  is  exempt  from  disclosure  whether 
or  not  it  should  have  been  classified  under  the  relevant  standards,  and 
that  courts  are  not  entitled  to  review  the  propriety  of  the  agency  de- 
cision to  classify  the  information.  Given  the  extensive  abuses  of  the 
classification  system  that  have  come  to  light  in  recent  years  (see,  e.g.^ 
Executive  Classification  of  Information,  H.R.  Kept.  93-221,  Com- 
mittee on  Government  Operations,  93rd  Cong.,  1st  Sess.,  May  22, 1973, 
p.  40)  the  courts  at  the  least  should  be  vested  with  authority  to  re- 
view security  classification  where  an  agency  acted  without  reasonable 
grounds  to  assign  a  classification  to  a  particular  document.  The  pro- 
posed amendment  to  section  552(b)  (1)  is  designed  to  give  the  courts 
that  authority  by  permitting  them  to  examine  the  documents  in  light 
of  the  Executive  order  or  statute  cited  to  justify  withholding. 

The  Supreme  Court  indicated  that  the  existing  language  of  exemp- 
tion (b)  (1)  does  not  permit  in  camera  inspection  of  withheld  docu- 
ments, if  classified,  even  to  sift  out  "nonsecret  components."  The  court 
then  observed : 

Obviously  this  test  was  not  the  only  alternative  available. 
But  Congress  chose  to  follow  the  Executive's  determination 
in  these  matters  and  that  choice  must  be  honored.  (410  U.S. 
at  81.) 

In  concurring  with  the  majority  decision  in  Mink,  Justice  Potter 
Stewart  stated  that  Congress  "has  built  into  the  Freedom  of  Infor- 
mation Act  an  exemption  that  provides  no  means  to  question  an  execu- 
tive decision  to  stamp  a  document  'secret',  however  cynical,  myopic,  or 
even  corrupt  that  decision  might  have  been."  He  said  further  that 
Congress  "in  enacting  section  552(b)  (1)  chose  ...  to  decree  blind  ac- 
ceptance of  executive  fiat."  (410  U.S.  at  95.)  As  Congresswoman  Mink 
observed  in  her  testimony  before  the  subcommittee,  "Under  the  slip- 
shod and  illicit  procedures  devised  by  the  executive  to  withhold  in- 
formation under  the  national  defense  exemption,  an  army  of  bureau- 
crats have  been  allowed  to  classify  and  withhold  information  at  will." 
{Hearings,  vol.  I  at  370.) 

New  York  Times  vice  president  Harding  Bancroft  put  the  position 
of  the  press  thusly : 

It  is  of  fundamental  importance  that  a  court  have  the 
power  to  review  the  contents  of  records  sought  by  newspaper 
reporters  and  that  courts  not  be  bound  by  a  security  classifi- 
cation placed  upon  documents  up  to  30  years  ago  by  a  cau- 
tious civil  servant — let  alone  a  "cynical,  myopic,  or  even 
corrupt"  one.  {Hearings,  vol.  I  at  162.) 

Other  witnesses,  including  Senator  Harold  Hughes,  retired  Air 
Force  analyst  William  Florence,  Professor  Earl  Callen,  and  Dr. 
Daniel  Ellsberg,  also  attacked  existing  practices  as  harmful  both  to 
public  knowledge  of  government  policy  and  to  expert  inquiry  into 
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scientific  matters.  {Hearings,  vol.  I  at  259-68,  285-308,  421-70.)  And 
as  Congressman  Moorhead  said,  "In  our  many  days  of  hearings  on 
classification  we  saw  many  cases  where  the  use  of  the  classification 
stamp  was  simply  ridiculous."  {Id.  at  180.) 

Such  abuse  of  security  rationales  to  forestall  or  prevent  disclosure 
was  not  the  intent  of  the  authors  of  the  FOIA  in  1966,  and  S.  2543 
makes  it  clear  that  such  is  not  the  intent  now.  The  addition  of  the 
words  "and  are  in  fact  covered  by  such  order  or  statute"  to  the  present 
language  of  section  652(b)  (1)  will  necessitate  a  court  to  inquire  dur- 
ing de  novo  review  not  only  into  the  superficial  evidence — a  "Secret" 
stamp  on  a  document  or  set  of  records — but  also  into  the  inherent 
justification  for  the  use  of  such  a  stamp.  Thus  a  government  affidavit 
certifying  the  classification  of  material  pursuant  to  executive  order 
will  no  longer  ring  the  curtain  down  on  an  applicant's  effort  to  bring 
such  material  to  public  light. 

Some  proposals  that  have  been  made  to  amend  subsection  (b)  (1) 
would  require  the  court  to  analyze  whether  the  document  withheld 
would,  if  disclosed,  endanger  the  national  defense  or  interfere  with 
foreign  policy.  Under  this  approach,  any  classification  of  the  docu- 
ment under  an  Executive  order  or  statute  would  be  irrelevant.  Con- 
gress could  leave  ultimate  classification  decisions  to  the  courts,  under 
only  a  general  national-defense  or  foreign-policy  standard,  but  the 
committee  prefers  to  rely  on  de  novo  judicial  review  under  standards 
set  out  in  Executive  orders  or  statutes. 

The  courts,  in  order  to  determine  that  the  information  actually  is 
"covered"  by  the  order  or  statute,  will  ordinarily  be  obliged  by  S.  2543 
to  inspect  the  material  in  question  and,  from  such  an  inspection,  to 
determine  whether  or  not  the  classification  was  imposed  by  an  official 
authorized  to  impose  it  and  in  accordance  with  the  standards  set  forth 
in  the  applicable  executive  order.  Moreover,  courts  facing  a  (b)  (1) 
exemption  claim  will  have  to  decide  whether  or  not  a  classification 
imposed  some  time  in  the  past  continues  to  be  justified. 

A  Department  of  Defense  witness  told  the  subcommittee : 

I  do  not  believe  that  the  Department  of  Defense  would  ob- 
ject to  permitting  the  judge  in  some  circumstances,  rare  cir- 
cumstances, I  would  hope,  to  examine  such  a  document  should 
he  have  reason  to  believe,  grounds  to  believe,  or  probable 
cause  to  believe,  that  there  may  have  been  an  improper  classi- 
fication, but  we  would  think  that  it  would  be  in  the  court's 
interests  as  well  as  in  the  interests  of  everyone,  including  the 
executive  branch,  not  to  involve  the  courts  in  a  wholesale 
review  of  classified  documents.  {Hearings,  vol.  II  at  87.) 

The  American  Civil  Liberities  Union  spokesman  observed  on  this 
point : 

I  dont  think  there  is  a  danger  the  courts  will  be  flooded 
with  litigation.  To  the  contrary,  what  this  statute  would  do, 
I  think,  together  with  Congress'  movement  in  the  classifica- 
tion area  in  general,  would  be  to  place  a  realistic  deterrent  on 
over-classification.  Those  few  litigants  who  were  able  to  go 
into  court  and  demonstrate  that  a  document  was  improperly 
classified  should  be  entitled  to  compel  its  release,  but  I  don't 
think  you  will  have  a  flood  of  persons  going  in.  {Hearings, 
vol.  II  at  37.) 
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The  committee  realizes  that  such  an  examination  of  sensitive,  and 
quite  probably,  complex  material  may  impose  an  additional  burden 
on  judges.  And  the  committee  would  expect  judges,  in  such  circum- 
stances, to  give  consideration  to  any  classification  review  of  the  ma- 
terial being  sought  already  conducted  within  the  executive  branch. 
An  interagency  committee  to  conduct  such  reviews  has  been  estab- 
lished pursuant  to  Executive  Order  11652  of  March  8, 1972,  and  courts 
judging  the  propriety  of  classification  in  a  given  case  should  be 
able  to  accord  the  deliberations  of  that  committee — ^to  which  requests 
for  declassification  are  supposed  to  be  appealed — appropriate 
consideration. 

It  is  essential,  however,  to  the  proper  workings  of  the  Freedom  of 
Information  Act  that  any  executive  branch  review,  itself,  be  review- 
able outside  the  executive  branch.  And  the  courts — when  necessary, 
using  special  masters  or  expert  consultants  of  their  own  choosing  to 
help  in  such  sophisticated  determinations — are  the  only  forums  now 
available  in  which  such  review  can  properly  be  conducted. 

The  judgments  involved  may  often  be  delicate  and  difficult  ones, 
but  someone  other  than  interested  parties — officials  with  power  to 
classify  and  conceal  information — must  be  empowered  to  make  them. 
It  is  the  committee's  conclusion  that  the  courts  are  qualified  to  make 
such  judgments.  Unless  they  do,  citizens  cannot  be  assured  that  the 
system  for  classifying  information  is  not,  as  Justice  Stewart  suggested 
it  could  be,  "cynical,  myopic  or  even  corrupt." 

Deletion  of  Segregable  Portions  of  Record 

A  new  paragraph  is  proposed  to  be  added  to  section  552(b)  requir- 
ing that  where  only  a  portion  of  a  record  is  determined  to  be  exempt 
from  disclosure,  the  record  must  be  disclosed  with  the  exempt  portion 
deleted.  The  direction  expressed  by  the  paragraph  is  consistent  with 
one  of  the  recommendations  of  the  Administration  Conference  and 
with  court  interpretations  of  the  FOIA. 

"It  is  a  violation  of  the  Act  to  withhold  documents  on  the  ground 
that  parts  are  exempt  and  parts  nonexempt."  In  that  event,  "suitable 
deletion  may  be  made,"  observed  one  court.  {Welford  v.  Hardin,  315  F. 
Supp.  768, 770  (D.D.C.  1970).)  "The  statutory  history  does  not  indicate 
.  .  .  that  Congress  intended  to  exempt  an  entire  document  merely  be- 
cause it  contained  some  confidential  information,"  said  another. 
{Grumman  Aircraft  Engineering  Corp.  v.  Renegotiation  Bd.,  425  F. 
2d  578,  580  (D.C.  Cir  1970).)  And  again:  "The  court  may  well  con- 
clude that  portions  of  the  requested  material  are  protected,  and  it  may 
be  that  identifying  details  or  secret  matters  can  be  deleted  from  a 
document  to  render  it  subject  to  disclosure."  {Bristol  Meyers  Co.  v. 
FTC,  424  F.2d  935, 939  (D.D.C.  1968) .) 

Some  agency  regulations  also  require  severability  of  exempt  infor- 
mation. For  example,  HEW  regulations  provide : 

In  the  event  that  any  record  contains  both  information 
which  is  discloseable  and  that  which  is  not  discloseable  under 
this  regulation,  the  undiscloseable  information  will  be  de- 
leted and  the  balance  of  the  record  disclosed.  (38  Fed.  Eeg. 
22232,  Aug.  17,  1973.) 

Under  HEWs  regulations  "Disclosure  will  be  made  whether  or 
•not  the  balance  of  the  record  is  intelligible."  {Id.  at  22231.)  This  same 
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approach  should  be  taken  under  the  language  of  the  new  amendment. 

la  light  of  this  new  provision  courts  will  have  to  look  beneath  the 
label  on  a  file  or  record  when  the  withholding  of  information  is  chal- 
lenged. Courts  have  already  held  that  where  intra-agency  memoranda 
are  requested,  opinion  must  be  severed  from  purely  factual  material, 
with  the  latter  being  discloseable.  (Environmental  Protection  Agency 
V.  Mink,  410  U.S.  73,  89,  91  (1973).) 

The  FOIA  itself  directs  that  "To  the  extent  required  to  prevent 
a  clearly  unwarranted  invasion  of  personal  privacy,  an  agency  may 
delete  identifying  details"  when  it  makes  information  public.  (§  552 
(a)(2);  see  Roses  v.  Department  of  the  Air  Force,  —  F.2d  —  (2d  Cir., 
March  29,  1974,  No.  73-1264).)  So  also  where  files  are  involved  will 
courts  have  to  examine  the  records  themselves  and  require  disclosure 
of  portions  to  which  the  purposes  of  the  exemption  under  which  they 
are  withheld  does  not  apply. 

This  provision  would  apply  if,  for  example,  there  were  a  request  for 
a  record  in  a  file  that  had  been  opened  in  the  course  of  an  investigation 
that  had  long  since  been  closed,  but  which  file  contained  the  name  of 
an  informer  or  raw  data  on  innocent  persons  or  confidential  investiga- 
tive techniques.  Section  2(b)  emphasizes  what  is  presently  understood 
by  most  courts  but  has  gone  unheeded  by  agencies;  it  would  not  be 
enough  for  the  government  to  refuse  disclosure  of  the  record  merely 
because  it  or  the  file  it  was  in  contained  such  exempt  information,  since 
deletion  of  that  information  would  provide  full  protection  for  the 
purposes  to  be  served  by  the  exemption.  Thus,  the  government  could 
not  refuse  to  disclose  the  requested  records  merely  because  it  finds  in 
those  records  some  portions  which  may  be  exempt. 

The  language  originally  proposed  in  S.  2543  as  introduced  provided 
that  "if  the  deletion  of  names  or  other  identifying  characteristics  of 
individuals  would  prevent  an  inhibition  of  informers,  agents,  or  other 
sources  of  investigatory  or  intelligence  information,  then  records  other- 
wise exempt  under  clauses  (1)  and  (7)  of  this  subsection,  unless  ex- 
empt for  some  other  reason  under  this  subsection,  shall  be  made  avail- 
able with  such  deletions."  The  amended  language  is  intended  to  en- 
compass the  scope  of  this  original  proposal  but  apply  the  deletion 
priiiciple  to  all  exemptions. 

Reporting  Requirements 

Section  3  of  S.  2543  contains  certain  reporting  provisions  designed 
to  facilitate  congressional  oversight  of  agency  administration  of  the 
Freedom  of  Information  Act. 

A  number  of  witnesses  at  the  hearings  indicated  that  a  primary  prob- 
lem with  agency  compliance  with  the  FOIA  is  the  absence  of  signifi- 
cant continuing  pressures  towards  liberal  disclosure  of  information. 
At  the  same  time  there  is  a  tendency  for  bureaucratic  self-preservation 
that  strongly  leans  toward  oversecrecy.  Almost  all  witnesses  suggested 
the  importance  of  congressional  oversight  in  keeping  agencies  in  com- 
pliance with  the  directions  of  the  FOIA> 

Periodically,  but  irregularly,  over  the  past  six  years  the  Subcom- 
mittee on  Administrative  Practice  and  Procedure  has  asked  for  re- 
ports by  agencies  on  denials  of  information  under  the  FOIA.  {E.g., 
The  Freedom  of  Information  Act :  Ten  Months  Review,  Senate  Sub- 
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committee  on  Administrative  Practice  and  Procedure,  May  1968.)  The 
committee  believes  that  the  collection  and  analysis  of  these  reports, 
providing  the  occasion  for  the  Congress  to  identify  recalcitrant  agen- 
cies, recurring  misinterpretations  of  the  mandates  of  the  FOIA,  and 
undue  delays  can  go  a  long  way  toward  encouraging  adherence  to  the 
Act.  The  committee  thus  concludes  that  reporting  should  be  regular- 
ized. 

A  requirement  that  the  government  officials  responsible  for  denying 
FOIA  requests  should  be  identified  on  the  record  is  included  in  section 
3.  This  was  proposed  at  the  hearings  by  Senator  Kennedy,  who  sug- 
gested 

that  every  Government  official  involved  in  deliberations  lead- 
ing to  a  denial  of  information  be  identified  on  the  public 
record.  Just  as  the  proposed  legislation's  requirement  that  de- 
nials be  collected  allows  for  an  assessment  of  an  agency's 
responsiveness  to  Freedom  of  Information  Act  requests,  so 
also  should  the  track  record  of  each  individual  official  at  every 
level  be  open  to  public  evaluation.  {Hearings^  vol.  II  at  2.) 

The  reporting  requirement  also  implies  a  specific  role  that  the  Justice 
Department  should  play  in  monitoring  and  encouraging  agency  com- 
pliance with  the  FOIA  by  requiring  the  Attorney  General  to  submit 
an  annual  report  including  "a  listing  of  the  number  of  cases  arising" 
under  the  FOIA,  "the  exemption  involved  in  each  case,  the  disposi- 
tion of  such  case,  and  the  cost,  fees,  and  penalties  assessed." 

In  testimony  before  the  subcommittee  the  Attorney  General  agreed 
that  "there  are  some  steps  that  the  Justice  Department  can  take  im- 
mediately to  encourage  better  administration  of  the  act."  {Hearings^ 
vol.  II  at  216.)  S.  2543  thus  requires  the  Attorney  General  to  include  in 
his  report  "a  description  of  the  efforts  undertaken  by  the  Department 
of  Justice  to  encourage  agency  compliance  with  this  section." 

Expanded  Definition  of  Agency 

Section  3  expands  on  the  definition  of  agency  as  provided  in  section 
551(1)  of  title  5.  That  section  defines  "agency"  as  "each  authority 
(whether  or  not  within  or  subject  to  review  by  another  agency)  of  the 
Government  of  the  United  States  other  than  Congress,  the  courts,  or 
the  governments  of  the  possessions,  territories,  or  the  I)istrict  of  Co- 
lumbia." This  definition  has  been  broadly  interpreted  by  the  courts  as 
including  "any  administrative  unit  with  the  substantial  independent 
authority  in  the  exercise  of  specific  functions,"  which  in  one  case  was 
held  to  include  the  Office  of  Science  and  Technology.  {Soucie  v.  David, 
44  F.2d  1067, 1073  (1971).) 

Nonetheless,  the  U.S.  Postal  Service  has  taken  the  position  that 
without  specific  inclusionary  language,  amendnients  to  the  FOIA 
"would  not  apply  to  the  Postal  Service."  {Hearings,  vol.  II  at  323.) 
To  assure  FOIA  application  to  the  Postal  Service  and  also  to  include 
publicly  funded  corporations  established  under  the  authority  of  the 
United  States,  like  the  National  Railroad  Passenger  Corporation  (45 
U.S.C.  §  541 ) ,  section  3  incorporates  an  expanded  definition  of  agency 
to  apply  under  the  FOIA. 
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Authorization  for  Appropriations 

The  authorization  for  appropriations  in  section  4  is  not  for  such 
sums  as  may  be  necessary  to  carry  out  the  purposes  of  the  bill  and  the 
Act  which  it  amends,  but  is  rather  for  such  sums  as  may  be  neces- 
sary "to  assist  in"  carrying  out  those  purposes.  This  language  is  used 
advisedly,  to  assure  that  no  agency  can  cite  a  failure  to  receive  funds 
which  the  bill  authorizes  as  an  excuse  for  not  complying  with  the  letter 
of  the  FOIA  in  every  respect. 

Since  its  enactment,  the  processing  of  requests  under  the  FOIA  has 
been  charged  against  an  agency's  funds  for  general  salaries  and  ex- 
penses. This  arrangement  is  intended  basically  to  continue,  despite 
increases  in  workload,  because  most  of  the  personnel,  units,  and  facil- 
ities involved  in  administering  the  Act  are  the  same  as  those  involved 
in  performing  other  agency  functions.  Such  commingling  is  largely 
inevitable  since  all  parts  of  agencies  maintain  records  which  may  be 
the  subject  of  requests  under  the  FOIA. 

The  objectives  of  the  FOIA  call  for  making  available  supplementary 
resources  to  agencies  which  may  experience  special  problems  under  its 
mandates.  These  supplementary  resources  might  be  for  special  serv- 
ices involving  research,  training,  coordination  and  review,  internal 
audit,  planning,  and  coping  with  unusual  surges  in  agency  request 
processing  workloads.  These  services  would  typically  be  performed 
by  personnel  assigned  full  time,  nearly  full  time,  or  for  large  portions 
of  their  time,  in  contrast  to  the  generally  irregular  or  infrequent  in- 
volvement in  Freedom  of  Information  work  of  other  agency  per- 
sonnel, although  it  is  contemplated  that  agencies  will  generally  con- 
tinue to  administer  the  Act  adequately  with  resources  made  available 
on  the  same  basis  as  in  the  past. 

Many  agencies  have  in  the  past  allocated  funds  appropriated  for 
public  information  activities  to  public-relations  type  programs.  Thus 
the  public  may  be  deluged  by  unwanted  agency-sponsored  puffery, 
while  specific  requests  for  information  go  unheeded  by  the  agency. 
Agencies  can  therefore  expect  congressional  scrutiny  of  their  public 
information  and  publicity-related  budgets  as  a  precedent  to  appropri- 
ation of  funds  under  this  authorization. 

Ejfective  Date 

The  amendments  to  the  Freedom  of  Information  Act  contained 
in  S.  2543  are  to  be  become  effective  on  the  ninetieth  day  after  the  date 
of  enactment. 

Congressional  Access  to  Information 

The  Freedom  of  Information  Act  presently  states  that  the  Act  shall 
not  be  used  as  "authority  to  withhold  information  from  Congress." 
This  basically  restates  the  fact  that  the  FOIA,  which  controls  public 
access  to  government  information,  has  absolutely  no  effect  upon  con- 
gi'essional  access  to  government  information. 

As  clear  as  this  section  may  seem,  the  Act  has  incredibly  been  cited 
in  correspondence  from  federal  agencies  to  congressional  committees 
as  a  basis  for  denying  certain  information  to  those  committees.  In 
recent  months  both  the  Internal  Revenue  Service  and  the  Federal 
Power  Commission  have  purported  to  rely  on  the  FOIA  to  refuse 
congressional  access  to  information. 
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Proposals  have  been  made  to  expand  section  552(c)  to  impose  on 
the  executive  branch  an  affirmative  obligation  to  respond  to  the  con- 
gressional requests  for  information.  The  committee  believes  that  the 
nonapplicability  of  the  FOIA  to  Congress  cannot  be  overstated ;  at  the 
same  time,  however,  the  committee  prefers  to  see  legislation  relating 
to  executive  privilege  developed  independently  from  any  revision  of 
the  FOIA.  In  fact,  during  the  first  session  of  the  93rd  Congress  the 
Senate  passed  legislation  (S.  2432,  S.  Kept.  No.  93-612;  S.  Con.  Res. 
30,  S.  Kept.  No.  93-613)  dealing  with  executive  privilege,  making  in- 
clusion of  provisions  relating  thereto  in  S.  2543  imnecessary. 

Changes  in  Existing  Law 

In  compliance  with  subsection  (4)  of  rule  XXIX  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  Taw  proposed  to  be  omitted  is 
enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  and  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman) : 

UNITED  STATES  CODE 

Title  5. — Government  Organization  and  Employees 

*  *  *  *  *  *  * 
Chapter  5. — Administrative  Procedure 

*  *****  * 
Subchapter  II. — Administrative  Procedure 

******* 

§  552.  Public  information;  agency  rules,  opinions,  orders,  records, 
and  proceedings 

(a)  Each  agency  shall  make  available  to  the  public  information  as 
follows : 

******* 

(2)  Each  agency  J  in  accordance  with  published  rules,  shall  make 
available  for  public  inspection  and  copying — 

(A)  final  opinions,  including  concurring  and  dissenting  opin- 
ions, as  well  as  orders,  made  in  the  adjudication  of  cases ; 

(B)  those  statements  of  policy  and  interpretations  which  have 
been  adopted  by  the  agency  and  are  not  published  in  the  Federal 
Register;  and 

(C)  administrative  staff  manuals  and  instructions  to  staff  that 
affect  a  member  of  the  public ; 

unless  the  materials  are  promptly  published  and  copies  offered  for 
sale.  To  the  extent  required  to  prevent  a  clearly  unwarranted  invasion 
of  personal  privacy,  an  agency  may  delete  identifying  details  when  it 
makes  available  or  publishes  an  opinion,  statement  of  policy,  inter- 
pretation, or  staff  manual  or  instruction.  However,  in  each  case  the 
justification  for  the  deletion  shall  be  explained  fully  in  writings  [Each 
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agency  also  shall  maintain  and  make  available  for  public  inspection 
and  copying  a  current  index  providing  identifying  information  for  the 
public  as  to  any  matter  issued,  adopted,  or  promulgated  after  July  4, 
1967,  and  required  by  this  paragraph  to  be  made  available  or  pub- 
lished.] Each  agency  shall  maintain  and  make  available  for  public 
inspection  and  copying  current  indexes  providing  identifying  infor- 
mation for  the  public  as  to  any  matter  issued,  adopted,  or  promulgated 
after  July  4,  ';)(57,  and  required  by  this  paragraph  to  be  made  avail- 
able or  published.  Each  agency  shall  publish,  quarterly  or  more  fre- 
quently, each  index  unless  it  determines  by  order  published  in  the  Fed- 
eral Register  that  the  publication  would  be  unnecessary  and  imprac- 
ticable, in  which  case  the  agency  shall  nonetheless  provide  copies  of 
such  index  on  request  at  a  cost  comparable  to  that  charged  had  the 
index  been  published.  A  final  order,  opinion,  statement  of  policy,  inter- 
pretation, or  staff  manual  or  instruction  that  affects  a  member  of  the 
public  may  be  relied  on,  used,  or  cited  as  precedent  by  an  agency 
against  a  party  other  than  an  agency  only  if — 

(i)  it  lias  been  indexed  and  either  made  available  or  published 
as  provided  by  this  paragraph ;  or 

(ii)  the  party  has  actual  and  timely  notice  of  the  terms  thereof. 
[(3)  Except  with  respect  to  the  records  made  available  under  para- 
graphs (1)  and  (2)  of  this  subsection,  each  agency,  on  request  for 
identifiable  records  made  in  accordance  with  published  rules  stating 
the  time,  place,  fees  to  the  extent  authorized  by  statutej  and  proce- 
dure to  be  followed,  shall  make  the  records  promptly  available  to  any 
person.] 

(3)  Except  with  respect  to  the  records  made  available  wnder  para- 
graphs (1)  and  (2)  of  this  subsection,  each  agency,  upon  any  request 
for  records  which  reasonably  describes  such  records  and  which  is  made 
in  accordance  with  published  rules  stating  the  time,  place,  fees,  and 
procedures  to  be  followed,  shall  make  the  records  promptly  available 
to  any  person. 

{^){A)  In  order  to  carry  out  the  provisions  of  this  section,  the  Di- 
rector of  the  Office  of  Management  and  Budget  shall  promulgate  regu- 
lations, pursuant  to  notice  and  receipt  of  public  comlment,  specifying  a 
uniform  sched.vle  of  fees  applicable  to  all  agencies.  Such  fees  shall  be 
limited  to  rea.'ionabJe  stamlard  charges  for  document  search  and  dupli- 
cation and  pr-ovide  recovery  of  only  the  direct  costs  of  search  and 
duplication.  Documents  mmj  be  furnished  loithout  charge  or  at  a 
reduced,  charge  where  the  agency  determine.s  that  loaiver  or  redvxition 
of  the  fee  is  in  the  public  interest  because  furnishing  the  information 
can  be  comidered  as  primarily  benefiting  the  general  public.  But  such 
fees  shall  ordinarily  not  be  charged  whenever — 

(i)  the  person  requesting  the  records  is  am,  indigent  indiwidual; 

(ii)  such  fees  would  amount,  in  the  aggregate,  for  a  request  or 
series  of  related  requests,  to  less  than  $3; 

(iii)  the  records  requested  are  not  found;  or 

(iv)  the  records  located  are  determined  by  the  agency  to  be  ex- 
empt from  disclosure  under  subsection  (b). 

POn  complaint,  the  district  court  of  the  United  States  in  the  district 
m  which  the  complainant  resides,  or  has  his  principal  place  of  busi- 
ness, or  in  which  the  agency  records  are  situated,  has  jurisdiction  to 
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enjoin  the  agency  from  withholding  agency  records  and  to  order  the 
production  of  any  agency  records  improperly  withheld  from  the 
complainant.  In  such  a  case  the  court  shall  determine  the  matter  de 
novo  and  the  burden  is  on  the  agency  to  sustain  its  action.  In  the 
event  of  noncompliance  with  the  order  of  the  court,  the  district  court 
may  punish  for  contempt  the  responsible  employee,  and  in  the  case 
of  a  uniformed  service,  the  responsible  member.] 

{B)  {i)  On  complaint,  the  district  court  of  the  United  States  in  the 
district  in  which  the  complainant  resides,  or  has  his  principle  place  of 
husiness,  or  in  which  the  agency  records  are  situated,  or  in  the  District 
of  Columbia,  has  jurisdiction  to  enjoin  the  agency  from  withholding 
agency  records  arid  to  order  the  production  of  any  agency  records  im- 
properly withheld  from  tlie  complairumt.  In  such  a  case  the  court 
shall  consider  the  case  de  novo,  with  such  in  camera  examination  of 
the  requested  records  as  it  finds  appropriate  to  determine  whether 
such  records  or  any  part  thereof  may  he  withheld  under  any  of  the 
exemptions  set  forth  in  subsection  (b)  of  this  section,  and  the  burden 
is  on  the  agency  to  sustain  its  action. 

(ii)  In  determining  whether  a  document  is  in  fact  specifiGcdly  re- 
quired by  an  Executive  order  or  statute  to  be  kept  secret  in  the,  interest 
of  national  defense  or  foreign  policy,  a  court  may  review  the  contested 
document  in  ca,mera  if  it  is  unable  to  resolve  the  matter  on  the  basis 
of  affidavits  and  other  information  submitted  by  the  parties.  In  con- 
jumction  with  its  in  camera  examdnation,  the  court  may  consider 
further  argum/^nt.  or  an  ex  parte  shotving  by  the  government,  in 
explanation  of  the  withholding.  If  there  has  been  filed  in  the  record 
an  affidavit  by  the  head  of  the  agency  certifying  that  he  has  personally 
exarnined  the  documents  toithheld  and  has  determined  after  such 
examination  that  they  should  be  withheld  under  the  criteria  estab- 
lished by  a  statute  or  Executive  order  referred  to  in  subsection 
(h)  (1)  of  this  section,  the  court  shall  sustain  such  withholding  u/rdess, 
following  its  in  camera  examination,  it  finds  the  withholding  is  with- 
out a  reasonable  basis  under  such  criteria. 

(C)  Notwithstanding  any  other  provision  of  law,  the  defendant 
shall  serve  an  ansiver  or  otlierwise  plead  to  any  complaint  made  under 
this  subsection  within  forty  days  after  the  service  upon  the  United 
States  attorney  of  the  pleading  in  which  such  complaint  is  made,  u/n- 
less  the  court  othei'wise  directs  for  good  cause  shown. 

[Except  as  to  causes  the  court  considers  of  greater  importance, 
proceedings  before  the  district  court,  as  authorized  by  this  paragraph, 
take  precedence  on  the  docket  over  all  other  causes  and  shall  be  as- 
signed for  hearing  and  trial  at  the  earliest  practicable  date  and  ex- 
pedited in  every  way.] 

(Z>)  Except  as  to  causes  the  court  considers  of  greater  importance, 
proceedings  before  the  district  court,  as  authorized  by  this  subsection, 
<md  appeals  therefrom,  take  precedence  on  the  docket  over  aU  causes 
and.  shall  be  assigned  for  hearing  and  trial  or  for  argument  at  the 
earliest  practicable  date  and  expedited  in  every  way. 

{E)  The  court  may  assess  against  the  United  States  reasonable  at- 
torney fees  and  other  litigation  costs  reasonably  irwurred  in  any  case 
under  this  section  in  tvhich  the  complainant  has  substantially  pre- 
vailed. In  exercising  its  discretion  under  this  paragraph,  the  court 
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shall  consider  the  lenep  to  the  puUic.  if  any,  deriving  from  the 
case,  the  commercial  heneft  to  the  complaivmd  and  the  nature  of  his 
interest  in  the  records  sought,  and  whether  the  goyernm.enfs  with- 
holding of  the  records  sought  had  a  reasonahle  basis  in  law. 

(F)  Whevever  records  are  ordered  by  the  court  to  he  made  avail- 
ahle  vmder  this  section,  the  court  shall  on  motion  by  the  complainant 
find  whether  the  withholding  of  such  records  was  witliout  reasonable 
basis  in  latv  and  which  federal  officer  or  employee  was  responsible 
for  the  withholding.  Before  such  findings  are  rnade,  any  officers  or 
employees  na.med  in  the  complmnanfs  motion  shall  be  personally 
served  a  copy  of  such  motion  and  shall  have  20  days  in  which  to 
respond  tliereto.  and  shall  be  afforded  an  opportunity  to  be  heard 
by  the  court.  If  such  findings  are  made,  the  court  sh-all,  upon  con- 
sideration of  the  recommendation  of  the  agency,  direct  that  an  app^'o- 
priate  official  of  the  agency  which  employs  such  responsibl-e  officer 
or  employee  suspend  such  officer  or  employee  without  pay  for  a  period 
of  not  more  than  60  days  or  take  other  appropriate  disciplinai^y  or 
corrective  action  against  him. 

{G)  In  the  event  of  noncompliance  with  the  order  of  the  court,  the 
district  court  may  punish  for  contempt  the  responsible  employee,  and 
in  the  case  of  a  uniformed  service,  the  responsible  member. 

C(4)3  {5)  Each  agency  having  more  than  one  member  shall  main- 
tain and  make  available  for  public  inspection  a  record  of  the  final  votes 
of  each  member  in  every  agency  proceeding. 

[6)  {A)  Each  agency,  upon  any  request  for  records  made  under 
paragraph  {!),  {2),  or  (3)  of  this  subsection,  shall — 

(i)  determine  within  ten  days  {excepting  Saturdays,  Sundays^ 
and  legal  public  holidays)  after  the  receipt  of  any  such  request 
whether  to  comply  with  such  request  and  shall  immediately  noti- 
fy the  person  making  such  request  of  such  determination  and 
the  reasons  therefor,  and  of  the  right  of  such  person  to  appeal  to 
the  head  of  the  agency  cmy  adverse  determination;  and 

(ii)  make  a  determination  with  respect  to  such  appeal  within 
twenty  days  {excepting  Saturdays.  Sundays,  and  legal  public 
holidays)  after  the  receipt  of  such  appeal.  If  on  appeal  the  denial 
of  the  request  for  records  is  in  lohole  or  part  upheld,  the  agency 
shall  notify  the  person  making  such  request  of  tlie  provisions  for 
judicial  review  of  that  determination  under  paragraph  {3)  of 
this  subsection. 

{B)  Upon  the  wj-itten  certification  by  the  head  of  an  agency 
setting  forth  in  detail  his  personal  findings  that  a  regulation  of  the 
kind  specified  in  this  paragraph  is  necessitated  by  such  factors  as  the 
volume  of  requests,  the  volume  of  records  involved,  and  the  disj^er- 
sion  and  transfer  of  such  records,  and  icith  the  approval  in  writing 
of  the  Attorney  General,  the  time  limit  prescribed  in  clause  (?)  for 
initial  deter-minations  may  by  regulation  be  extended  with  respect  to 
specified  types  of  records  of  specified  components  of  such  agencjf  so 
as  not  to  exceed  thirty  working  days.  Any  such  certification  shall  be 
effective  only  for  periods  of  fifteen  months  folloxoing  publication 
thereof  in  the  Federal  Register. 

{€)  In  unusual  circumstances  as  specif ed  in  this  paragraph,  the 
time  limits  prescribed  in  clauses  {i)  or  {ii),  but  not  those  prescribed 
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pursuant  to  subfaragra'ph  (B),  may  he  extended  by  written  notice  to 
the  requester  setting  forth  the  reasons  for  such  extension  and  the  date 
on  which  a  determination  is  expected  to  he  dispatched.  No  such  notice 
shall  specify  a  date  that  would  result  in  an  extension  for  more  than 
10  days.  As  used  in  this  subparagraph.,  '''•unusual  circumstances"'' 
means.,  hut  only  to  the  extent  reasonably  necessary  to  the  proper  proc- 
essing of  the  particular  request — 

(^)  the  need  to  search  for  and  collect  the  requested  records  from 
field  facilities  or  other  establishments  that  are  separate  from  the  office 
processing  the  request; 

(ii)  the  need  to  assign  professional  or  managerial  personnel  with 
sufficient  experience  to  assist  in  efforts  to  locate  records  that  have  been 
requested  in  categorical  terms.,  or  with  sufficient  competence  and  dis- 
cretion to  aid  in  determining  by  examination  of  large  numbers  of  rec- 
ords whether  they  are  exempt  from  compulsory  disclosure  under  this 
section  and  if  so,  whether  they  shoidd  nevertheless  be  made  available 
as  a  matter  of  sound  policy  with  or  xoithout  appropriate  deletions; 

(Hi)  the  need  for  consultation,  which  shall  be  conducted  with  all 
practicable  speed,  with  another  agency  having  a  substantial  interest 
in  the  determination  of  the  request,  or  among  two  or  more  components 
of  the  agency  having  substantial  subject-matter  interests  therein,  in 
order  to  resolve  novel  arid  difficult  questions  of  law  or  policy ;  and 

(iv)  the  death,  resignation,  illness,  or  unavailability  due  to  excep- 
tional circumstances  that  the  agency  coidd  not  reasonably  foresee  and 
control,  of  key  personnel  whose  assistance  is  required  in  processing  the 
request  and  loho  wmdd  ordinarily  be  readily  available  for  such  duties. 

(D)  Whenever  practicable,  requests  and  appeals  shall  be  processed 
more  rapidly  tlian  required  by  the  tims  periods  specified  under  (?) 
and  {ii)  of  subparagraph  {A)  and  paragra,phs  (B)  and  (C).  Upon 
receipt  of  a  request  for  specially  expedited  processing  accompanied 
by  a  substantial  showing  of  a  puMic  interest  in  a  priority  determina- 
tion of  the  request,  including  but  not  limited.,  to  requests  made  for 
use  of  amy  person  engaged  in  the  collection  and  dissemination  of  netvs, 
an  agency  m,ay  by  regulation  or  otherwise  provide  for  special  pro- 
cedures or  the  waiver  of  regular  procedures. 

{E)  An  agency  may  by  regulation  transfer  part  of  the  number  of 
days  of  the  time  limit  prescribed,  in  {A)  [ii)  to  the  time  limit  pre- 
scribed in  {A)  (i).  In  the  event  of  such  a  transfer,  the  provi.nons  of 
paragraph  (C)  shall  apply  to  the  time  limits  prescribed  under  such 
clauses  as  modified  by  stich  transfer. 

Any  person  making  a  request  to  any  agency  for  records  under  para- 
graph {!),  {2),  or  (3)  of  this  subsection  shall  be  deemed  to  have 
exhausted  his  administrative  remedies  with  respect  to  such  request 
if  the  agency  fails  to  comply  with  the  applicable  time  limit  provisions 
of  this  paragraph.  If  the  government  can  show  exceptional  circum- 
stances exist  and  that  the  agency  is  exercising  due  diligence  in  re- 
sponding to  the  request,  the  court  may  retain  jurisdiction  and  allow 
the  agency  additional  time  to  complete  its  revieiv  of  the  records.  Upon 
any  determination  by  an  agency  to  comply  with  a  request  for  records, 
the  records  shall  be  made  promptly  available  to  such  person  making 
such  request.  Any  notification  of  denial  of  any  request  for  records 
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under  this  subsection  shall  set  forth  the  names  and  titles  or  positions 
of  each  person  responsible  for  the  denial  of  such  request. 

(b)  This  section  does  not  apply  to  matters  that  are — 

(1)  specifically  required  by  an  Executive  order  or  statute  to 
be  kept  secret  in  the  interest  of  [the]  national  defense  or  foreign 
policy  and  are  in  fact  covered  by  such  order  or  statute; 

(2)  related  solely  to  the  internal  personnel  rules  and  practices 
of  an  agency; 

(3)  specifically  exempted  from  disclosure  by  statute; 

(4)  trade  secrets  and  commercial  or  financial  information  ob- 
tained from  a  person  and  privileged  or  confidential; 

(5)  inter-agency  or  intra-agehcy  memorandums  or  letters 
which  would  not  be  available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency; 

(6)  personnel  and  medical  files  and  similar  files  the  disclosure 
of  which  would  constitute  a  clearly  unwarranted  invasion  of  per- 
sonal privacy ; 

(7)  investigatorj'^  files  compiled  for  law  enforcement  purposes 
except  to  the  extent  available  by  law  to  a  party  other  than  an 
agency; 

(8)  contained  in  or  related  to  examination,  operating,  or  con- 
dition reports  prepared  by,  on  behalf  of,  or  for  the  use  of  an 
agency  responsible  for  the  regulation  or  supervision  of  financial 
institutions;  or 

(9)  geological  and  geophysical  information  and  data,  includ- 
ing maps,  concerning  wells. 

Any  reasonably  segregable  portion  of  a  record  shall  be  provided  to 
any  person  requesting  such  record  after  deletion  of  those  portions 
which  are  exempt  under  this  subsection. 

(c)  This  section  does  not  authorize  withholding  of  information 
or  limit  the  availability  of  records  to  the  public,  except  as  specifi- 
cally stated  in  this  section.  This  section  is  not  authority  to  withhold 
information  from  Congress. 

{d)  On  or  before  March  1  of  each  calendar  year,  each  agency  shall 
submit  a  report  covering  the  preceding  calendar  year  to  the  Com- 
mitteee  on  th  Judiciary  of  the  Senate  and  the  Committee  on  Govern- 
ment Operations  of  the  House  of  Representatives,  which  shall  in- 
clude— 

(1 )  the  number  of  determinations  made  by  such  agency  not  to 
comply  with  requests  for  records  made  to  such  agency  under  sub- 
sectton  (a)  and  the  reasons  for  each  such  determination; 

(2)  the  number  of  appeals  made  by  perso^is  under  subsection 
(a)  (6),  the  result  of  such  appeals,  and  the  reason  for  the  action 
upon  each  appeal  that  results  in  a  denial  of  information; 

(3)  the  names  and  titles  or  positions  of  each  person  responsi- 
ble for  the  denial  of  records  requested  under  this  section,  and  the 
number  of  instances  of  participation  for  each; 

{Ji)  a  copy  of  every  rule  made  by  such  agency  regarding  this 
section; 

(5)  the  total  amount  of  fees  collected  by  the  agency  for  making 
records  available  under  this  section;  and 
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(6)  a  copy  of  every  certification  promulgated  hy  such  agency 
under  subsection  (a)  (6)  (B)  of  this  section;  and 

(7)  such  other  information  as  indicates  efforts  to  administer 
fully  this  section. 

The  Attorney  General  shall  submit  an  anrvaal  report  on  or  before 
March  1  of  each  calendar  year  which  shall  include  for  the  prior  calen- 
dar year  a  listing  of  the  number  of  cases  arising  under  this  section.,  the 
exemption  vnvolved  in  each  case.,  the  disposition  of  such  case,  a/ad  the 
cost.,  fees.,  and  penalties  assessed  under  subsections  {a){3){E),  (F) 
and  {G).  Such  report  shall  also  include  a  description  of  the  efforts 
undertak&n  by  the  Department  of  Justice  to  encourage  agency  com- 
pliance with  this  section. 

(e)  For  purposes  of  this  section.,  the  term  '■'■agency'''  meam  any 
agency  defined  in  section  551  {1)  of  this  title,  and  in  addition  includes 
the  United  States  Postal  Service.,  the  Postal  Rate  Commission,  and 
any  other  authority  of  the  Government  of  the  United  States  which  is 
a  corporation  and  which  receives  any  appropriated  funds. 

Cost 

Passage  of  S.  2543  would  entail  some  additional  cost  to  the  federal 
government  through  the  imposition  of  attorneys  fees  and  court  costs 
where  the  complainant  substantially  prevails  in  court  and  where  the 
judge  makes  such  findings  on  the  criteria  stated  in  the  new  section 
552(a)  (4)  (E)  as  he  deemed  requisite  to  the  award  of  these  fees  to 
the  complainant.  Some  additional  administrative  and  salary  expenses 
may  also  ensue  from  the  index  publication,  time  deadline,  and  annual 
report  requirements  of  the  proposed  legislation.  It  is  expected  that  for 
the  most  part  the  cost  of  these  items  can  be  absorbed  by  the  agencies' 
present  operating  budgets.  Some  supplemental  cost  may  be  incurred 
by  the  J ustice  Department  in  its  expanded  role,  as  conten^plated  under 
the  bill.  No  estimate  has  been  provided  the  committee  by  the  Depart- 
ment on  this  item,  however. 

It  is  impossible  to  estimate  the  cost  of  assessing  attorneys'  fees 
against  the  government  because  of  the  variable  factors.  Data  show 
that  the  numbers  of  FOIA  cases  decided  for  the  past  four  vears  are 
approximately:  1970—8;  1971—20;  1972—28;  1973—16.  (BeWeen  30 
and  40  FOIA  cases  were  filed  in  1973. )  Manv  of  these  cases  are  dis- 
missed on  motions  or  summary  judgments.  The  government,  of  course, 
prevails  in  a  number  of  cases.  Some  go  to  the  appellate  courts  for  final 
decision.  Many  cases  involve  corporate  plaintiffs  seeking  information 
relating  to  negotiations  or  a  competitor.  And  the  government  may 
likely  disclose  more  information  to  avoid  suits  in  the  first  place 
(offsetting  the  additional  suits  that  may  be  filed  by  complainants  v/ho 
previously  could  not  afford  to  litigate ) . 

Projecting  an  average  of  30-iO  cases  decided  in  one  year,  assuming 
that  in  every  case  an  indigent  public-interest  plaintiff  substantially 
prevails  (clearly  an  unwarranted  assumption  but  giving  maximum- 
impact  results) ,  and  multiplying  this  by  the  basic  cost  involved  in  a 
FOIA  case — estimated  by  private  attorneys  to  be  $1,000  (see  Hear- 
ings, vol.  I  at  211,  vol.  II  at  96)— the  total  maximum  projected  cost 
of  S.  2543  would  be  $40,000  per  year. 
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APPENDIX 


State  Statutory  Sanctions  Against  Violation  of  Freedom  op 
Information  Provisions 

Alabama. — Code  of  Alabama,  title  41,  section  146  (1945).  "Any 
public  officer,  having  charge  of  any  book  or  record,  who  shall  refuse 
to  allow  any  person  to  examine  such  record  free  of  charge,  must, 
on  conviction,  be  fined  not  less  than  fifty  dollars." 

Arkansas. — Arkansas  Statute  Annotated,  section  12-2807  (1947). 
"Any  person  who  wilfully  and  knowingly  violates  any  of  the  pro- 
visions of  this  Act  shall  be  guilty  of  a  misdemeanor  and  shall  be 
punished  by  a  fine  of  not  more  than  $200,  or  30  days  in  jail,  or  both." 

Colorado. — ^^Colorado  Revised  Statutes,  chapter  113,  article  2,  section 
6  (1963).  "Any  person  who  wilfully  and  knowingly  violates  the  pro- 
visions of  this  article  shall  be  guilty  of  a  misdemeanor  and,  upon 
conviction  thereof,  shall  be  punished  by  a  fine  not  to  exceed  one 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  to  exceed 
ninety  days,  or  by  both  such  fine  and  imprisonment." 

Florida. — Florida  Statute  Annotated,  chapter  119,  section  .02 
(1972).  "Any  official  who  shall  violate  the  provisions  of  §  119.01  shall 
be  subject  to  removal  or  impeachment  and  m  addition  shall  be  guilty 
of  a  misdemeanor  of  the  second  degree,  punishable  as  provided  in 
§  775.082  or  §  775.083." 

Illinois. — Illinois  Revised  Statute,  chapter  116,  section  43.27,  (1972) . 
"Any  officer  or  employee  who  violates  the  provisions  of  Section  3  of 
this  Act  is  guilty  of  a  Class  B  misdemeanor." 

Indiana. — Burns  Indiana  Statute  Annotated,  chapter  6,  title  57, 
section  606  (1970  Supplement).  "Any  public  official  or  the  state,  or  of 
any  political  subdivision  thereof,  who  denies  to  any  citizen  the  rights 
guaranteed  to  such  citizen  under  the  provisions  of  section (s)  3  and  4 
of  this  chapter,  .  .  .  shall  be  guilty  of  a  misdemeanor,  and  shall,  upon 
conviction  thereof,  he  fined  not  less  than  fifty  dollars  ($50.00)  nor 
more  than  five  hundred  dollars  ($500.00)  to  which  may  be  added  im- 
prisonment in  the  county  jail  for  a  term  not  to  exceed  thirty  (30) 
days." 

Kansas. — Kansas  Statute  Annotated,  section  45-203  (1957).  "Any 
official  who  shall  violate  the  provisions  of  this  act  shall  be  subject  to 
removal  from  office  and  in  addition  shall  be  deemed  guilty  of  a 
misdemeanor." 

Louisiana. — Louisiana  Revised  Statute,  title  44,  section  37,  (1950). 
"Any  person  having  custody  or  control  of  a  public  record,  who  violates 
any  of  the  provisions  of  this  Chapter,  or  any  person  .  .  .  who  .  .  . 
hinders  or  attempts  to  hinder  the  inspection  of  any  public  records 
declared  by  this  Chapter  to  be  subject  to  inspection,  shall  upon  first 
conviction  be  fined  not  less  than  one  hundred  dollars,  and  not  more 
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than  one  thousand  dollars,  or  shall  be  imprisoned  for  not  less  than 
one  month,  nor  more  than  six  months.  Upon  any  subsequent  con- 
viction he  shall  be  fined  not  less  than  two  hundred  fifty  dollars,  and 
not  more  than  two  thousand  dollars,  or  imprisoned  for  not  less  than 
two  months,  nor  more  than  six  months, -or  both." 

Maine. — Maine  Revised  Statute  Annotated,  title  1,  chapter  13,  sec- 
tion 406  (1964).  "A  violation  of  any  of  the  provisions  of  this  subchap- 
ter OT  the  "wrongful  exclusion  of  any  person  or  persons  from  any  meet- 
ings for  which  provision  is  made  snail  be  punishable  by  a  fine  of  not 
more  than  $500  or  by  imprisonment  for  less  than  one  year." 

Maryland. — Annotated  Code  of  Maryland^  article  T6A,  secftion  5 
(Supplement  1972-).  Any  person  who  willfiilly  and  ^knowingly  vio- 
lates the  provisions  of  this  article  shall  be ^itty  of  a  misdemeanor  and, 
upon  conviction  thereof.  slvaW 'be  punished  T)y  a  ^ine  not  to  exceed  one 
hundred  dollars  ($100.00;)." 

Nebraska. — lievised  Statute  xsi  Nebraska,  -chapter  B4,  BetStiDn  712.'03 
(1967).^ Any  official  whoshull  vidaJteiaiB  provisions  of  sections  84-:7l2 
to  84r-7l2.'03  ^hali  ^be  subject  to  removal  xsv  Tmpeadiment  and  in  addi- 
tion shaH  be  tieemed  guilty  of  a  misdemeanor  aniTl  ifell  upon  convic- 
tion thereof,  be  fined  not  exceeding  one  htrndred  dtdlars,  or  be  im- 
prisoned in  ^e  -county  jail  not  exceeding  three  mraifths." 

Nmtxdia. — Nevada  Revised 'Statutes.'title  19,  chapter  29S,rsectim  .010 
(19'67').  "Any 'officer itavTnglJhe  custody  tjf  any  t)f  the ptlbnc -books B,nd 
public  records  described  in  sufbsection  1  w^ho  Tefuses  -any  person  the 
right  to  inspect  -such  bodks  and  records  as  p-mvided  m  subsection  1  is 
guilty  -of  a  misdemeanor."" 

Nmo  M-exicd.—'N^'w  Mexico  'Statutes  Annotated,  1'958,  chapter  71, 
article  5,  section  3.  "-If  -amy  -effioer  having  the  custody  of  -mij  <state, 
county,  school,  city  or  town  records  in  this  state  <^bafi  refuse  to  any 
citizen  of  tliis 'state  the  Tight  t©  inspeot  -my  public  records^f  this  State, 
as  provided  in  this  act  '(^-5-1  to  Vl-^5-;-3) ,  such  ofRoer  ^aH  be  .gui'tty 
of  a  misdemeanor  and  shall,  upon  'convidtitm  thereof,  be  fined  net  less 
than  two  hundired  >and  fifty  dollars  ($2S0.00)  nor  more  tJhan  five  ?win- 
dred  ^dollars  ;('$50O.00  ),<rrm  «ei<tenoed  to  mot  tess  than  sixty  (W)  days 
nor  more  than  "six  (6)  moirths  in  jail  or  'both  such  fine  and  imprisan- 
ment  lor  each  separate  vitsyljetion.*' 

Ohio.— (Mo  Revised  0©de  Annotated,  (Page's  1969)  section  149i99. 
"Whoever  folates  section  149.43  cir  149;^1  -(MdM.l)  tjf  the  iievised 
Code^^iall  forfeit  mot  more  than  one  hundred  dodlars  for -each  offense 
to  the  state.  The:att©mey  genesrai  shaill  collect  the 'same 'by  civil  action."" 

Tennessee. — Tennessee  Code  Annotated,  title  15,  section  306,  cumula- 
tive supplement  1970,  ^' Any  -oifficial  who  -^aJl  vicfhite  t^ie  provisions  -of 
§§  15-t304 — 15-307  shall  be  deemed -giai'lty  of  ainisiilemeanor.*' 
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IN  THE  SENATE  OE  THE  UNITED  STATES 

October  8,1973 

Mr.  Kennedy  introduced  the  following  bill ;  which  was  read  twice  and  referred 
to  the  Committee  on  the  Judiciary 

May  16, 1974 
Reported  by  Mr.  Kennedy,  with  an  amendment 
[Strike  out  all  after  the  enacting  clause  and  insert  the  part  printed  in  italic] 


A  BILL 

To  amend  section  552  of  title  5,  United  States  Code,  commonly 
known  as  the  Ereedom  of  Information  Act. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  -faf  the  fourth  sentence  of  section  552  (a)  (2)  of  title 

4  §7  United  States  Code,  is  amended  fey  inserting  after  '^copy 

5  ffig^  the  following :  ^'and  shall  publish  quarterly  of  more 

6  frequently^  an4  distribute  -(hy  sale      otherwise)  copies 

7  (b)(1)  Section  552(a)  (3)  ef  title  ^  United  States 

8  Code,  is  amended  to  fead  as  follows : 

9  --f^  Except  with  respect  te  the  records  made  avail 

10  able  i«i4ef  paragraphs  -fif  and  -(#)-  ef  this  subsection,  eaeh 

11  agency^  upon  aiiy  ^quest  fof  records  w^hich  reasonably  de- 

ll 
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1  DcribcB  sfteb  records  afi4  wfeiefe  is  fsttde  ift  accordaiiGe  wkb 

2  published  rules  statkif  ^  time,  place,  fecsj  aed  procedures 

3  te  fee  followed,  sfeaH  ms^  records  promptly  available 

4  te  a»y  person/'. 

5  -(^  Section  #52  (a)  ef  suck  title  &  is  amended  hf  redes- 

6  ignating  paragraph  -(4)-  as  pa^a^apb  -(#)-  aaad  hf  inserting 

7  immediately  after  paragraph  -f8)-  the  following  aew  para 

8  gi-aph : 

9  "  (4)  (A)  Ift  order  te  carry  e«t  the  pre¥isieft9  ef  this 

10  section,  the  ©ireeter  ef  the  Office  ef  Management  and  Budget 

11  shail  promulgate  regaktieftSj  parsaaftt  t-e  notice  aed  receipt 

12  ef  pttbhe  eemmcnt,  specifying  a  uftiferm  schedule  ef  fees  &^ 

13  plicablc  te  ail  ageftciesr  Such  fees  sh^tH  net  exceed  t-he  average 

14  actual  direct  eest  fer  all  a^Reies  ef  duplicatieft  er  searehr 

15  Documents  may  DC  rumisned  ^'^itnout  ciiai  go  e?  at  a  rcQuccd 

16  charge  where  the  agency  determines  that  waiver  er  reduc 
l'^  tie»  ef  the  fee  is  in  the  public  interest  because  furnishing  the 
1^  informatieft  can  be  €ensidere4  as  primai41y  benefiting  the 

19  general  public.  Eut  such  fees  shah  ordinarily  net  be  charged 

20  whenever — 

21  i^-(i)-  the  person  re^^^iestiftg  the  records  is  an  indigent 

22  individual; 

23  *'^ii)-  sdeh  fees  weald  amoimtj  in  the  aggregatej  for 

24  ft  fe^^ttest  or  series  ef  rek-ted  re^jtiestsj  te  less  than  $oi 

25  "  (iii)  reeerds  requested  are  net  feuftd7  er 
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■j^  "  (iv)  tbe  records  located  are  determined  fey  tfee 

2  agency  to  fee  exempt  from  disdosm'e  under  subGcction 

3  iH^ 

4  -(B)  Ofi  complai-aty  tfee  district  court  ^  tfee  United 

5  States  ki  tfee  district  in  which  the  complainant  residco,  ej? 
g  has  bis  penei^le  plaee  el  business,      in  which  the  agency 
rj  records  are  si:tttate4y  or  in  the  ©istri^     €olumbi%  has  juris 
g  diction  to  enjoin  the  agency  from  withholding  agency  records 
9  to  order  the  production  ef  any  agency  records  improperly 

20  withheld  trena  the  eemplainantr  In  sneh  a  ease  the  court  shati 

■^^  eonsider  the  ease  4e  novo,  with  sneh  in  camera  examination 

■^2  ^  the  re^este4  reeerds  as  it  finds  appropriate  te  dctermino 
whether  sueh  records  er  any  part  thereof  may  fee  withheld 

14  under  any  el  the  ejccmptions  set  forth  in  subsection  -ffef  ef 

15  this  seetionj  and  the  burden  is  en  the  agency  te  sustain  its 

16  action. 

17  Notwithstanding  any  other  provision  ef  la^wy  the 

18  defendant  shatt  serve  an  answer  er  otherwise  plead  te  any 

19  complaint  made  under  this  subsection  within  twenty  deys 

20  after  the  sers^icc  upon  the  United  States  attorney  ef  the 

21  pleading  in  which  sneh  complaint  is  made,  unless  the  court 

22  otherwise  directs  for  geed  cause  shown. 

23  "  (D)  Except  as  te  causes  the  eeurt  considers  ef  greater 

24  importance,  proceeding  before  the  distriet  court,  as  author 

25  i«ed  fey  this  subsection^  and  appeals  therefrom,  taise  prccc 
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1  dcncc  eft  tbe  docket  e^ef  ail  eauacs  aft4  skall  he  aGaigncd  fef 

2  hearing  aed  4*iai     for  argument  at  the  earliest  practicable 

3  date  and  expedited  ia  every  way. 

4  (E)  Sie  eettft  ftiay  assess  against  the  United  States 

5  reasonable  attorney  fees  aed  other  litigation  costs  reasonably 

6  incurred  ift  any  case  under  this  section  in  which  the  com 

7  plainant  has  substantially  prevailed. 

8  "  (F)  Whenever  records  afe  ordered  by  the  court  to  be 

9  available  imder  this  section,  the  court  shall  eft  motion  by  the 

10  complainant  decide  whether  the  aet  ef  withholding  s«eh  fee- 

11  ords  was  wdthout  reasonable  basis  ie  lawr  M  the  court  so 

12  decides,  the  court  shah  access  a  fine  ef  net  less  ^aft  $100 

13  aad  net  to  exceed  f^jOOO  against  afty  employee  within  afty 
14 

agency,  of  member  ift  the        ef  a  uniformed  service,  w^hom 

15  ^  court  deems  responsible  fof  the  withholding  ef  sueh 

16  records. 

1'^  ^H^f  ^  ^  event  ef  noncompliance  with  the  order  ef 

18  the  eevt¥^  the  district  eeurt  may  punish  fof  contempt  the 

J-*-'  1 uuiiui UiU  LXii  i/it:/  V  {.'{jy  ctTTTx  TiT  iinj  t:n.i3t?  trr  tt  LLiiii ui iiiuu.  o^JJ  >  tcv^ 

20  the  responsible  member.". 

21  -{ef  Sectieft  552(a)  i4  thle  ^  United  States  Gede^  is 

22  amended  by  adding  at  the  eftd  thereof  the  followi  '  "g  ncW" 

23  paragraph : 

24  (6)  Each  agency,  upon  affy  request  fei'  fev»t:F4s  made 

25  under  paragraph  -(4-)-  -(^  ef  -f3)-  ef  this  subsection,-  shall  - 
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1  (A)   determine  within  fifteen  days  (excepting 

2  Saturdays,  Sundays,  attd  legal  public  holidays)  after  the 

3  receipt  ef  any  such  request  whether     comply  with  such 

4  fequest  and  shati  immediately  notify  the  person  making 

5  sueb  request  ef  sttch  determination  a»d  the  reasons  there- 

6  fofj  and  ef  the  right  ef  sueh  person  te  appeal  te  the  head 

7  ef  the  agency  any  adverse  determination ;  and 

8  (B)  make  a  determination  with  respect  te  Stteb 

9  appeal  within  fifteen  days  (excepting  Saturdays,  SttB- 

10  days,  a»d  legai  pubHc  hoUdays)  after  the  receipt  ef  sueh 

11  appeal.  If  en  appeal  the  denial  ef  the  request  fer  records 

12  is  ift  whole  er  pa#t  upheld,  the  agency  shaH  notify  the 

13  person  making  sueh  request  ef  the  provisions  fer  judicial 

14  rc\dew  ef  that  determination  under  paragraph  -{%)•  ef 

15  this  subsection. 

16  Afty  person  making  a  request  te  any  agency  fer  records 

17  under  paragraph  -(4)7         er  -(^  ef  this  subsection  shail 

18  be  deemed  te  have  exhausted  his  administrative  remedies 

19  wi^  respect  te  sweh  request  if  the  agency  fails  te  comply 

20  with  subparagraph  -(A)-  e*  subparagraph  -(B)-  ef  ^iis  para 

21  graph.  Upon  ceiy  determination  by  aa  agency  te  comply 

22  with  a  request  fe¥  records,  ^  records  shati  fee  made  prompt 

23  ly  available  te  sueh  person  making  s«eb  request.  Any  seti- 

24  fication  ef  denial  ef  any  request  fef  records  under  this  Sttb- 

25  section  shatt  set  forth  ^  names  a»d  titles  ef  positions  ^ 
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1  every  officer      employee  e^  mf  agency  wfee  participated 

2  substantively  in  tbe  agency^  4e€isien  to  deny  mek  request/'. 

3  Seo^  ^  -{ar)-  Section  mSr{\d)~{^  of  ti^  §7  United  States 

4  Code,  is  amended  to  read  as  follows : 

5  (1)  speei^aHy  required  fey  an  Executive  order 

6  e¥  statute  to  fee  kept  secret  in  tfee  interest  el  national 

7  defense  of  foreign  poliey  and  are  in  faet  covered  fey  suefe 

8  ofder  or  statute 

9  -(fef  Section  #§&-(fe)-  of  title  §j  United  States  Code,  is 

10  amended  fey  adding  a^t  tfee  end  tfee  foUovring-j  ^  tfee  delc- 

11  tion  of  names  or  other  identifying  efearacteristics'  of  individ- 

12  ftais  would  prevent  an  infeifeitioft  of  informers^  agentsj  or  other 

13  sources  of  investigatory  or  intelligence  information,  then  ree- 

14  ords  otherwise  exempt  under  clauses  -f4^  and  -{^  of  this 

15  sufesection,  unless  exempt  for  some  other  reason  under  this 

16  subsection,  sfeaH  fee  made  available  ^fe  suefe  deletions/'. 

1"^  SeGt  ^7  Section        of  title  ^  United  States  Code,  is 

18  amended       adding  at  tfee  end  thereof  tfee  foUovving  new 

19  subsections : 

20  "  (d)  On  or  before  March  i  of  eaefe  calendar  year,  each 

21  agency  sfeaH  submit  a  report  covering  tfee  preceding  calen 

22  dar  year  to  tfee  Committee  on  ^  ^fadiciary  of  tfee  Senate 

23  aaad  tfee  Committee  on  Government  Operations  of  tfee  House 

24  of  Erepresentatives,  wfeicfe  sfeaH  include — 

25  "  (1)  tfee  number  of  determinations  made  fey  saefe 
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1  ftgeaey  set  to  eomply  wi-^  revests  fef  records  made 

reasons  fof 

3  eftefe  SH-efer  detemtination ; 

4  -^-S^      mHftbep  of  appeals  made  fej^  persons  under 

5  Sttl9seetk)ft  -faf -f5|7  4ie  resttU      swefe  appeafey  and  tfee 

6  feaseft  ler  tke  aefei-eft  wpen  eaeii  appeal  tltat  results  ie  a 

7  dem-a-l  ef  ii^fei-matioft-j 

8  -~f§^  ti^*^  names  of  officers  aed  employees  of  #te 

9  ageeey  wfeo  partiei^ated  m  deRials  el  records  requested 

10  under  tfeis  seetienj  and  tfee  mjmfeer  el  instances  el  par- 

11  ticipation  for  cacli  j 

12  *  ^  e^ery  rule  made  fey  suefe  agency 

13  rega^M-ag  t-Ms  section ; 

14  ^H^-  amount  el  lees  collected  fey  tfee 

15  agency  lor  making  records  a-vailable  under  tins  section) 

1'^  etfeer  inlormatien  as  indicates  efforts  te 

18  administer  lully  tbis  section. 

19  ¥ke  A-ttemey  Oene-ral  slwill  sufenait  an  annual  report  en  ^ 

20  feelere  ^4ar{4i  i  el  eaek  calendar  ■¥ear  wliicli  shall  include  for 

21  tfee  prier  ca-]en^lar  year  a  listing  el  tlie  number  el  easjes 

22  arising  mifkr  t=l-iis  seetienj  tbe  esemptien  in¥ol¥e4  in  each 

23  eascy  ^  disposition  ol  suefe  easey  and  tfee  ees^  leesy  a^id 

24  penalties  assessed-  under  sul:)sections  (a)  (3)  -(5^  and  -fG)? 

25  Such  report  shaH  also  include  a  description  ol  the  efforts 
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1  undertaken  fey  tfee  Department  ef  J usticc  te  encourage 

2  agency  compliance  mth  tfek  section. 

3  "  (e)  ¥^  purposes  ef  tfeis  sectio&j  tbe  teeft  'agency' 

4  means  any  agency  defined  in  section  551  (1)  ef  ^eos  title, 

5  a«4  in  addition  includes  tfee  United  States  Postal  Scrv^icc, 

6  ^  Postal  Eatc  Commission,  aed  any  other  authority  ef 

7  the  Government  ef  the  United  States  which  is  a  corporation 

8  and  which  receives       appropriated  funds/'. 

9  SbGt  4t  The  amendments  mode  fey  this  Aet  shatt  tefee 

10  effect  ee  ^  ninetieth  day  beginning  aftef  the  date  ef  enact 

11  ment  ef  this  Aetr 

12  That  ( a)  the  fourth  sentence  of  section  552  (a)(2)  of  title 

13  5,  United  States  Code,  is  deleted  and  the  following  substi- 

14  tuted  in  lieu  thereof:  "Each  agency  shall  maintain  and  make 

15  available  for  public  inspection  and  copying  current  indexes 

16  providing  identifying  information  for  the  public  as  to  any 

17  matter  issued,  adopted,  or  promulgated  after  July  4,  1967, 

18  and  required  by  this  paragraph  to  be  made  available  or  pub- 

19  lished.  Each  agency  shall  publish,  quarterly  or  more  fre- 

20  quently,  each  index  unless  it  determines  by  order  published 

21  in  the  Federal  Register  that  the  publication  would  be  unneces- 

22  sary  and  impracticable,  in  which  case  the  agency  shall  none- 

23  theless  provide  copies  of  such  index  on  request  at  a  cost 

24  comparable  to  that  charged  had  the  index  been  published." 
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1  (h)(1)  Section  552(a)(3)  of  title  5,  United  States 

2  Code,  is  amended  to  read  as  follows: 

3  "(3)  Except  with  respect  to  the  records  made  avail- 

4  able  under  parafj)'aj)hs  (1 )  and  (2)  of  tliis  subsection,  each 

5  a/jencf/,  upon  ant/  re(iuesf  for  recoi'ds  which  reason(d)h)  dc- 

6  scribes  such  records  and  which  is  made  in  accordance  with 

7  published  rules  staiina  the  time,  place,  fees,  and  procedures 

8  to  be  followed,  shall  mal'e  the  records  promptly  available 

9  to  ami  person.''. 

10  (2)  Section  ~)52(a)  of  such  title  o  is  amended  by  redes- 

11  ignaiiny  paragraph  (4)  as  paragraph  (5)  and  by  inserting 

12  immediately  after  paragraph  (3)  the  following  neiv  para- 

13  graph: 

l-i  "(4)  (A)  In  order  to  carry  out  the  prorisions  of  this 

15  section,  the  Director  of  the  Office  of  Management  and  Budget 

16  67m//  promulgate  regulations,  pursuant  to  notice  and  receipt 
^'^  of  public  comment,  specifying  a.  uniform  schedule  of  fees  ap- 
1^  plicable  to  all  agencies.  Such  fees  shall  be  limited  to  reason- 

19  able  standard  charges  for  document  search  and  duplication 

20  and  provide  recovery  of  only  the  direct  costs  of  such  search 

21  and  dupliccdion.  Documents  may  be  furnisJied  without  charge 

22  or  at  a  reduced  charge  where  the  agency  detern}ines  that 

23  nKm)er  or  reduction  of  the  fee  is  in  the  j)ublic  info'cst  because 

24  furnishing  the  information  can  be  considered  as  primarily 
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1  benefiting  the  general  public.  But  such  fees  shall  ordinarily 

2  not  be  charged  lohenever — 

3  'Y'V  flic  person  requesting  the  records  is  an  indigent 

4  individual ; 

5  ''(ii)  such  fees  would  amount,  in  the  aggregate,  for 

6  a  request  or  series  of  related  requests,  to  less  than  $3; 

7  ^^(iii)  the  records  requested  are  not  found;  or 

8  ^^(iv)  the  records  located  are  determined  by  the 

9  agency  to  be  e.cempt  from  disclosure  under  subsection 

10  (h). 

11  "(B)  (i)  On  complaint,  the  district  court  of  the  United 

12  States  in  the  district  in  which  the  complainant  resides,  or 

13  has  his  principal  place  of  business,  or  in  rrhicli  the  agency 
records  are  situated,  or  in  the  District  of  Columbia,  has  juris- 
diction  to  enjoin  the  agency  from  withholding  agency  records 
and  to  order  the  production  of  any  agency  records  improperly 

17 

withheld  from  the  complainant.  In  such  a  case  the  court  shall 
consider  the  case  de  novo,  with  such  in  camera  examination 
of  the  1'equested  records  as  it  finds  appropriate  to  determine 
whether  such  records  or  any  part  thereof  may  be  withheld 
under  any  of  the  exemptions  set  forth  in  subsection  (b)  of 

22 

this  section,  and  the  burden  is  on  the  agency  to  su,stain  its 

23 

action. 

24 

"(ii)  In  determining  whether  a  document  is  in  fact  spe- 

25 

cifically  required  by  an  Executive  order  or  statute  to  be  kept 
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1  secret  in  the  interest  of  national  defense  or  foreign  policy, 

2  a  court  may  revieiv  the  contested  document  in  camera  if  it  is 

3  unable  to  resolve  the  matter  on  the  basis  of  affidavits  and,  other 

4  information  submitted  by  the  parties.  In  conjunction  with 

5  its  in  camera  examination,  the  court  may  consider  further 

6  argument,  or  an  ex  parte  showing  by  the  Government,  in  ex- 

7  planation  of  the  withholding.  If  there  has  been  filed  in  the 

8  record  an  affidavit  by  the  head  of  the  agency  certifying  that 

9  he  has  personally  examined  the  documents  withheld  and  has 

10  determined  after  such  examination  that  they  should  be  with- 

11  held  under  the  criteria  established  by  a  statute  or  Executive 

12  order  referred  to  in  subsection  (b)(1)  of  this  section,  the 

13  court  shall  ^sustain  such  withholding  unless,  following  its  in 

14  camera  examination,  it  finds  the  unthholding  is  without  a  rea- 

15  sonable  basis  under  such  criteria. 

16  '  (C)  Notwithstanding  any  other  provision  of  law,  the 

17  defendant  shall  serve  an  answer  or  otherwise  plead  to  any 

18  complaint  made  under  this  subsection  within  forty  days 

19  after  the  service  upon  the  United  States  attorney  of  the 

20  pleading  in  which  such  complaint  is  made,  unless  the  court 

21  otherwise  directs  for  good  cause  shown. 

22  ^^(D)  Except  as  to  causes  the  court  considers  of  greater 

23  importance,  proceedings  before  the  district  court,  as  author- 

24  ized  by  this  subsection,  and  appeals  therefrom,  take  prece- 

25  dence  on  the  docket  over  all  causes  and  shall  be  assigned  for 
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1  Iwarimj  and  trial  or  for  argument  at  the  earliest  pradicahJe 

2  date  and  expedited  in  every  way. 

3  'Y^j  The  court  may  assess  against  the  United  States 

4  reasonable  attorney  fees  and  other  litigation  costs  reasonably 

5  incurred  in  any  case  under  this  section  in  which  the  com- 

6  plainant  has  substantially  prevailed.  In  exercising  its  discre- 

7  tioii  under  this  paragraph,  the  court  shall  consider  the  benefit 

8  !o  the  public,  if  anif,  deriving  from  the  case,  the  commercial 

9  benefit  to  the  complainant  and  the  nature  of  his  interest  in  the 

10  records  sought,  and  whether  the  Government's  vnthholding  of 

11  the  records  sought  had  a  reasonable  basis  in  lair. 

12  ^^(I^)  Whenever  records  are  ordered  by  the  court  to  be 

13  made  available  uiider  this  section,  the  court  shall  on  motion 

14  by  the  complainant  find  ivhether  the  withholding  of  such  rec- 

15  ords  was  without  reasonable  basis  in  law  and  which  federal 

16  officer  or  employee  u:as  responsible  for  the  withholding.  Be- 
1"^  fore  such  findings  are  made,  any  officers  or  employees  named 

18  in  the  complainant's  motion  shall  be  personally  served  a  copy 

19  of  such  motion  and  shall  have  20  days  in  ivhich  to  respond 

20  thereto,  and  shall  be  afforded  an  opportunity  to  be  heard  by 

21  the  court.  If  such  findings  are  made,  the  court  shall,  upon 

22  consideration  of  the  recommendation  of  the  agency,  direct 

23  that  an  appropriate  official  of  the  agency  ivhich  employs  such 

24  responsible  officer  or  employee  suspend  such  officer  or  em- 

25  ployee  without  pay  for  a  period  of  not  more  than  60  days 
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1  or  take  other  appropriate  disciplinary  or  corrective  action 

2  against  him. 

3  "(G)  In  the  event  of  noncompliance  with  the  order  of 

4  the  court,  the  district  court  may  punish  for  contempt  the 

5  responsible  employee,  and  in  the  case  of  a  uniformed  service, 

6  the  responsible  member  y . 

7  (c)  Section  552(a)  of  title  5,  United  States  Code,  is 

8  amended  by  adding  at  the  end  thereof  the  following  new 

9  paragraph: 

10  "(6)(^)  Each  agency,  upon  any  request  for  records 

11  made  under  paragraph  (1),  (2),  or  (3)  of  this  subsection, 

12  shall — 

13  "(i)  determine  within  ten  days  (excepting  Satur- 

14  days,  Sunday,  and  legal  public  holidays)  after  the 

15  receipt  of  any  such  request  whether  to  comply  with  such 

16  request  and  shall  immediately  notify  the  person  making 

17  such  request  of  such  determination  and  the  reasons  there- 
in for,  and  of  the  right  of  such  person  to  appeal  to  the  head 

19  of  the  agency  any  adverse  determination;  and 

20  'YwV  make  a  determination  with  respect  to  such 

21  appeal  within  twenty  days  (excepting  Saturdays,  Sun- 

22  days,  and  legal  public  holidays)  after  the  receipt  of  such 

23  appeal.  If  on  appeal  the  denial  of  the  request  for  records 

24  is  in  whole  or  part  upheld,  the  agency  shall  notify  the 

25  person  making  such  request  of  the  provisions  for  judicial 
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1  review  of  that  determination  under  paragraph  (4)  of 

2  this  subsection. 

3  "(B)  Upon  the  written  certification  by  the  head  of  an 

4  agency  setting  forth  in  detail  his  personal  findings  that  a 

5  regulation  of  the  kind  specified  hi  this  paragraph  is  necessi- 

6  tated  by  such  factors  as  the  volume  of  requests,  the  volume  of 

7  records  involved,  and  the  dispersion  and  transfer  of  such 

8  records,  and  with  the  approval  in  writing  of  the  Attorney 

9  General,  the  time  limit  prescribed  in  clause  (i)  for  initial 

10  determinations  may  by  regulation  be  extended  with  respect 

11  to  specified  types  of  records  of  specified  components  of  such 

12  agency  so  as  not  to  exceed  thirty  ivorking  days.  Any  such 

13  certification  shall  be  effective  only  for  periods  of  fifteen 

14  months  following  publication  thereof  in  the  Federal  Register. 

15  "(C)  In  unusual  circumstances  as  specified  in  this  sub- 

16  paragraph,  the  time  limits  prescribed  in  clauses  (i)  or  (ii) 

17  of  subparagraph  (A),  but  not  those  prescribed  pursuant  to 

18  subparagraph  (B),  may  be  extended  by  written  notice  to  the 

19  requester  setting  forth  the  reasons  for  such  extension  and  the 

20  date  on  which  a  determination  is  expected  to  be  dispatched.  No 

21  such  notice  shall  specify  a  date  that  would  result  in  an  exten- 

22  tion  for  more  than  10  days.  As  used  in  this  subparagraph, 

23  'unusual  circumstances^  means,  but  only  to  the  extent  reason- 

24  ably  necessary  to  the  proper  processing  of  the  particular 

25  request — 
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1  "(i)  the  need  to  search  for  and  collect  the  requested 

2  records  from  field  facilities  or  other  establishments  that 

3  are  separate  from  the  office  processing  the  request; 

4  ^^(ii)  the  need  to  assign  professional  or  managerial 

5  personnel  with  sufficient  experience  to  assist  in  efforts  to 

6  locate  records  that  have  been  requested  in  categorical 

7  terms,  or  with  sufficient  competence  and  discretion  to  aid 

8  in  determining  by  examination  of  large  numbers  of  rec- 

9  ords  whether  they  are  exempt  from  compulsory  disclosure 

10  under  this  section  and  if  so,  whether  they  should  never- 

11  theless  be  made  available  as  a  matter  of  sound  policy 

12  with  or  without  appropriate  deletions; 

13  ^^(iii)  the  need  for  consultation,  which  shall  be  con- 
ducted  with  all  practicable  speed,  with  another  agency 
having  a  substantial  interest  in  the  determination  of  the 
request  or  among  two  or  more  components  of  the  agency 
having  substantial  subject-matter  interest  therein,  in 

-J  Q 

order  to  resolve  novel  and  difficult  questions  of  law  or 
policy;  and 

^^(iv)  the  death,  resignation,  illness,  or  unavailability 
due  to  exceptional  circumstances  that  the  agency  could 
not  reasonably  foresee  and  control,  of  key  personnel 
whose  assistance  is  required  in  processing  the  request  and 
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1  "(D)  Whenever  'practicable,  requests  and  appeals  shall 

2  he  processed  more  rapidly  than  required  by  the  time  periods 

3  specified  under  (i)  and  (ii)  of  subparagraph  (A)  and  paror 

4  graphs  (B)  and  (C).  Upon  receipt  of  a  request  for  specially 

5  expedited  processing  accompanied  by  a  substantial  showing 

6  of  a  public  interest  in  a  priority  determination  of  the  request, 

7  including  but  not  limited,  to  requests  made  for  use  of  any 

8  person  engaged  in  the  collection  and  dissemination  of  news, 

9  an  agency  may  by  regulation  or  otherwise  provide  for  special 

10  procedures  or  the  waiver  of  regular  procedures. 

11  "(E)  An  agency  may  by  regulation  transfer  part  of  the 

12  number  of  days  of  the  time  limit  prescribed  in  (A)  ( ii)  to 

13  the  time  limit  prescribed  in  (A)(i).  In  the  event  of  such  a 
transfer,  the  provisions  of  paragraph  (C)  shall  apply  to 
the  time  limits  prescribed  under  such  clauses  as  modified  by 
such  transfer. 

Any  person  making  a  request  to  any  agency  for  records 
under  paragraph  (1),  (2),  or  (3)  of  this  subsection  shall 
be  deemed  to  have  exhausted  his  administrative  remedies 
with  respect  to  such  request  if  the  agency  fails  to  comply 
with  the  applicable  time  limit  provisions  of  this  para- 
graph.  If  the  Government  can  show  exceptional  circumstances 
exist  and  that  the  agency  is  exercising  due  diligence  in  re- 
sponding  to  the  request,  the  court  may  retain  jurisdiction 
and  allow  the  agency  additional  time  to  complete  its  review  of 
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1  the  records.  Upon  any  determination  by  an  agency  to  comply 

2  with  a  request  for  records,  the  records  shall  be  made  prompt- 

3  ly  available  to  such  person  making  such  request.  Any  noti- 

4  fication  of  denial  of  any  request  for  records  under  this  sub- 

5  section  shall  set  forth  the  names  and  titles  or  positions  of 
(3  each  person  responsible  for  the  denial  of  such  request.''. 

7  Sec.  2.  ( a)  Section  552(b)  (1)  of  title  5,  United  States 

8  Code,  is  amended  to  read  as  follows: 

9  ''(i)  specifically  required  by  an  Executive  order 
IQ  or  statute  to  be  kept  secret  in  the  interest  of  national 

11  defense  or  foreign  policy  and  are  in  fact  covered  by  such 

12  order  or  statute;" . 

13  (^)  Section  552(b)  of  title  5,  United  States  Code,  is 

14  amended  by  adding  at  the  end  the  following  "Any  reason- 

15  ably  segregable  portion  of  a  record  shall  be  provided  to  any 

16  person  requesting  such  record  after  deletion  of  the  portions 

17  which  are  exempt  under  this  subsection." . 

18  Sec.  3.  Section  552  of  title  5,  United  States  Code,  is 

19  amended  by  adding  at  the  end  thereof  the  following  new 

20  subsections : 

21  '^(d)  On  or  before  March  1  of  each  calendar  year,  each 

22  agency  shall  submit  a  report  covering  the  preceding  calen- 

23  dar  year  to  the  Committee  on  the  Judiciary  of  Jhe  Senate 

24  cind  the  Committee  on  Government  Operations  of  the  House 

25  of  Representatives,  which  shall  include — 
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1  ''(1)  tJie  number  of  determinations  made  by  such 

2  agency  not  to  comply  with  requests  for  records  made  to 

3  such  agency  under  subsection  (a)  and  the  reasons  for 

4  each  such  determination; 

5  "(2)  the  number  of  appeals  made  by  persons  under 

6  subsection  (a)(6),  the  result  of  such  appeals,  and  the 

7  reason  for  the  action  upon  each  appeal  that  results  in  a 

8  denial  of  information; 

9  "(3)  the  names  and  titles  or  positions  of  each  person 

10  responsible  for  the  denial  of  records  requested  under  this 

11  section,  and  the  number  of  instances  of  participation 

12  for  each; 

13  "(4)  a  copy  of  every  rule  made  by  such  agency 

14  regarding  this  section; 

15  "(^)   the  total  amount  of  fees  collected  by  the 

16  agency  for  making  records  available  under  this  section; 

17  "(6)  a  copy  of  every  certification  promulgated  by 

18  such  agency  under  subsection  (a)(6)(B)  of  this  sec- 

19  tion;  and 

20  "C^)  such  other  information  as  indicates  efforts  to 

21  administer  fully  this  section. 


22  The  Attorney  General  shall  submit  an  annual  report  on  or 

23  before,  March  1  of  each  calendar  year  which  shall  include  for 

24  the  prior  calendar  year  a  listing  of  the  number  of  cases 

25  arising  under  this  section,  the  exemption  involved  in  each 
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2  case,  the  disposition  of  such  case,  and  the  cost,  fees,  and 

2  penalties  assessed  under  subsections  (a)(3)  (E),  (F)  and 

3  (G).  Such  report  shall  also  include  a  description  of  the  efforts 

4  undertaken  by  the  Department  of  Justice  to  encourage 

5  agency  compliance  with  this  section. 

g          ''(e)  For  purposes  of  this  section,  the  term  'agency 

7  means  any  agency  defined  in  section  551(1)  of  this  title, 

8  and  in  addition  includes  the  United  States  Postal  Service, 

9  the  Postal  Rate  Commission,  and  any  other  authority  of 

10  Government  of  the  United  States  which  is  a  corporation 

11  and  which  receives  any  appropriated  funds.". 

12  Sec.  4.  There  is  hereby  authorized  to  be  appropriated 

13  such  sums  as  may  be  necessary  to  assist  in  carrying  out  the 

14  purposes  of  this  Act  and  of  section  552  of  title  5,  United 

15  States  Code. 

16  Sec.  5.  The  amendments  made  by  this  Act  shall  take 

17  effect  on  the  ninetieth  day  beginning  after  the  date  of  enact- 

18  ment  of  this  Act. 
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IN  THE  SENATE  OF  THE  UNITED  STATES 

March  19,1974 
Received 

May  30,1974 
Considered,  amended,  read  the  third  time,  and  passed 
[Strike  out  all  after  the  enacting  clause  and  insert  the  part  printed  in  italic] 


AN  ACT 

To  amend  section  552  of  title  5,  United  States  Code,  known  as 
the  Freedom  of  Information  Act. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  Section  ir  -fet)-  Tfee  fourth  sentence  ef  section  552  (a) 

4  -f2)-  ef  title  ^  United  States  Code,  is  amended  hf  striking 

5  ettt  ^^and  make  available  fer  public  inspection  by  copying'' 

ctlTTT    llinUl  tillg    TTT    IIUU.    tilUl  llTuT       J    UJ.  Ulll  U  LI  V      UllUliCIll^    ttJiTtT  U.1W 

8  -(bf  Section  552(a)  (3)  ef  title  ^  United  States  Cede^ 

9  is  amended  by  striking  eut       request  fe^  identifiable  records 

10  made  in  accordance  wi^  published  rules  stating  the  time, 

11  place,  fees  te  the  extent  authorized  by  statute,  aiid  proce 

n 


2 

1  4ttfe  to  fee  followed/'  aft4  inserting  m  thereof  tke 

2  following :  ^^upon  a*iy  request  fof  records  wliieh  -{A^  fea- 

3  sonably  describes  sweb  records,  aft4  -(B)-  is  made  m  accord 

4  aftce  witb  published  rules  stating  tbe  time,  place,  fees  to 

5  the  extent  authorized  by  statute,  ae4  procedure  be 

6  followed,". 

7  -(ef  Section  552  (a)  ef  title  ^  United  States  Code,  is 

8  amended  by  adding  €bt  ike  end  thereof  the  following  &ew 

9  paragraph : 

10  "  (5)  Each  agency,  upon  receipt  ei  ftfty  request  fe^ 

11  records  made  under  this  subsection,  sfeail — 

12  (A)  determine  withui  tee  4ftys  (excepting  Sat- 

13  urdays,  Sundays,  and  legal  public  holidays)  ■  after  the 

14  dfbte  of  s«eh  receipt  whether  to  comply  with  ^  request 

15  «Hi4  shail  immediately  notify  the  person  making  the 

16  request  ef  sueh  determination  aad  the  reasons  therefor, 

17  and  ef  the  right  ef  person  te  appeal  te  the  head  el 

18  the  agency  eaiy  adverse  determination ;  aed 

19  (B)  make  a  determination  with  respect  te  sueh 

20  appeal  within  twenty  days  (excepting  Saturdays,  Sun- 

21  days,  a*i4  legai  public  hoUdays)  aftef  ^  date  ef  receipt 

22  ^  9«eh  appeal. 

23  "Any  person  making  a  request  te  as  agency  fe?  records 

24  under  this  subsection  shaH  be  deemed  te  ha¥e  exhausted  his 

25  administrative  remedies  with  respect  te  stieh  request  if  ^ 
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1  agency  fails  to  comply  with  subparagraph  -{A)-  or 

trrrtry   u iii      i  iiu 1 1 .  TTjJUii  Mil  v    u.utviiiiiiiMLiuii   u  y   rtrt  Mi'  uiiu  V  vry 

3  comply  wife  a  request  le¥  records,  the  records  skati  fee  made 

4  promptly  available  to  tfee  person  making  suefe  request.'' 

5  -(4)-  The  third  sentence  ef  seetion  552  (a)  (Sf  of  title  §7 

6  United  States  Code,  is  amended  fey  inserting  immediately 

7  altef  ^^tbe  court  shall  determine  the  matter  de  novo"  the 

8  following^  ^  a»d  may  examine  the  contents  ef  aey  agency 

9  records  in  eamern  to  determine  whether  sueh  records  Of  any 

10  part  thereof  shall  fee  withheld  under  any  ef  the  exemptions 

11  set  forth  in  subsection  -fb) 

12  -(e)-  Section  552(a)  (3)  ef  title  §7  United  States  Oedej 

13  is  amended  fey  adding  at  the  end  thereof  the  following  new 

14  sentence :  ' ' Notmthstanding  any  other  provision  ef  lawj  the 

15  United  States  ef  the  effieer  er  agency  thereof  against  whom 

16  the  complaint  was  filed  shall  serve  a  responsive  pleading  te 
l'^  any  complaint  made  under  this  paragraph  within  twenty 

18  days  after  the  service  upon  the  Uftite4  States  attorney  ef  the 

19  pleading  in  which  sueh  complaint  is  made,  unless  fee  court 

20  otherwise  directs  for  good  cause  shown.  ¥he  court  naay 

21  assess  against  the  United  States  reasonable  attorney  fees  and 

22  other  litigation  costs  fcasonably  incurred  in  any  ease  under 

23  feig  section  in  which  the  United  States  oi'  an  olHcftf  Of 

24  agency  thereof,  as  htigant^  has  not  pj 
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1  Si^Gt  ^  Section  §52  (b)  (1)  of  title  #7  ¥ftite4  States 

2  Code,  is  amended  to  teftd  €bs  follows : 

3  (1)-  autliofige4  under  efttetia  established  by  as 

4  Executive  e^e?  te  be  ke^  seeret  in:  tbe  interest  ef  the 

5  natienal  defense  of  foreign  policy;". 

6  SeGt  ^  Seetien  ef  title  §7  United  States  Code,  h 

7  amended  by  adding  at  tke  end  thereof  the  following  new 

8  subsections : 

9  -  (d)  On     before  March  i  ef  each  calendai*  year,  eaeb 

10  agency  shall  submit  a  fepeft  covering  the  preceding  calendar 

11  yeaf  te  the  Speaker  ef  the  House  and  the  President  ef  the 

12  Senate  fe¥  referral  te  the  appropriate  committees  ef  the  Con 

13  gross.  ¥h  report  shaU  include — 

14  "  (1  j  numbef  ef  detcmiinations  made  by  sueh 
1^  agency  net  te  comply  with  requests  fer  records  made 

te  sueh  agency  under  subsection  -fa}-  asd  the  reasons 

■^^  fef  eaeh  sneh  determinatiefrj 

■^^  "  (2)-  the  number  ef  appeals  made  by  persons  under 

19  subsection  -(a)  (5)  (B)  ,  tiie  result  ef  sueh  appeals,  and 

20  the  reasen  fef  the  action  upon  eaeh  appeai  that  results 

21  in  a  denial  ef  informatien-f 

22  -H^-  ft  copy  ef  every  fule  made  by  sneh  agency 

23  regarding  this  section ; 

ef  the  fee  schedule  and  the  total 
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1  i4  fees  hy  ^  ftgetify  ti)¥  mi^'m^ 

3  -"{^         e^^¥  infoniifttie-H      iii4H'H4^H  t4?«i4H  4e 

ttttlllllfl(3LCr  1  Lilly  tJlllis  f5tr"l'lUll. 

5  ^^l"  ^ot\¥klisteft4iftg  m^ieft  551  (1)  of  tins  titley  fe^ 

6  purposes  el  tbis  scctioftj  tke  te^m  %^iiey--  moans  ftfiy  oxceii- 

7  tive  4epartmcnt,  fnili^ai-y  4epartmcnt7  Gewmmcnt  eefpora 

tlUllj    Xt\J  V  vl  lllllC  11 1   CUllll  Ul IL  tt    LUl  UtiTttTlUll j    tJr   t7Lllt  r    I.  hlttlJlli^ll  " 

9    me«t  iii  tke  executive  t)rancli  of  tke  Government  (inelu4iftg 

10  tke  feeetvtive  Offiee  ef  tke  President) ,  f>¥  fmy  i«4epe«4eirt 

11  fegulatefy  ageney^ 

12  gBer  4t  Tke  amendments  made  fey  tkis  Aet  skaU  take 

13  e&et  en  tke  ninetieth  4ay  feeginniftg  after  enactment  el 
tins  A,ct  • 

■^^    27i«^  fourth  sentence  of  section  552(a)(2)  of  title 

"^^  5,  United  States  Code,  is  deleted  and  the  following  substi- 
tilted  in  lieu  thereof:  ''Each  agency  shall  maintain  and  make 
acailable  for  public  inspection  and  copying  current  indejes 
19  providing  identifying  information  for  tJie  public  as  to  any 
2^  matter  issued,  adopted,  or  promulgated  after  July  4,  1967, 
and  required  by  this  paragraph  to  be  made  arailable  or  pub- 
lished.  Each  agency  shall  publish,  quarterly  or  more  fre- 
quently,  each  index  unless  it  determines  by  order  published 
in  the  Federal  Begisfer  that  the  publication  would  be  unneces- 
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1  sary  and  impracticable,  in  which  case  the  agency  shall  none- 

2  theless  provide  copies  of  such  index  on  request  at  a  cost 

3  comparable  to  that  charged  had  the  index  been  published." 

4  (b)(1)  Section  552(a)(3)  of  title  5,  United  States 

5  Code,  is  amended  to  read  as  follows: 

6  '^(3)  Except  with  respect  to  the  records  made  avail- 

7  able  under  paragraphs  (1)  and  (2)  of  this  subsection,  each 

8  agency,  upon  any  request  for  records  which  reasonably  de- 

9  scribes  such  records  and  which  is  made  in  accordance  with 

10  published  rules  stating  the  time,  place,  fees,  and  procedures 

11  to  be  followed,  shall  make  the  records  promptly  available 

12  to  any  person.  When  such  records  are  made  available  under 

13  this  section  in  matters  which  the  person  seeking  those  records 

14  can  demonstrate  to  be  of  general  public  concern,  the  agency 

15  complying  with  the  request  for  the  records  shall  make  them 

16  available  for  public  inspection  and  purchase  in  accordance 

17  with  the  provisions  of  this  Act,  unless  the  agency  can  de- 

18  monstrate  that  such  records  coidd  subsequently  be  denied  to 

19  another  individual  under  the  exceptions  provided  for  in  sub- 

20  section  (b)  of  this  Act.". 

21  (^)  Section  552(a)  of  such  title  5  is  amended  by  redes- 

22  ignating  paragraph  (4)  as  paragraph  (5)  and  by  inserting 

23  immediately  after  paragraph  (3)  the  following  new  para- 

24  graph : 

2'1  ''(4)  (A)  Jn  order  to  carry  out  the  jn-omsions  of  this 


1  section,  the  Director  of  the  Office  of  Management  and  Budget 

2  shall  promulgate  regulations,  pursuant  to  notice  and  receipt 

3  of  public  comment,  specifying  a  uniform  schedule  of  fees  ap- 

4  pUcable  to  all  agencies.  Such  fees  shall  be  limited  to  reason- 

5  able  standard  charges  for  document  search  and  duplication 

6  and  provide  recovery  of  only  the  direct  costs  of  such  search 

7  and  duplication.  Documents  may  be  furnished  ivifhout  charge 

8  or  at  a  reduced  charge  where  the  agency  determines  that 

9  waiver  or  reduction  of  the  fee  is  in  the  public  interest  because 

10  furnishing  the  information  can  be  considered  as  primarily 

11  benefiting  the  general  public.  But  such  fees  shall  ordinarily 

12  not  be  charged  whenever — 

13  "fij  the  person  requesting  the  records  is  an  indiqent 

14  individual; 

1^  ^^(ii)  such  fees  would  amount,  in  the  aggregate,  for 
a  request  or  series  of  related  requests,  to  less  than  $3; 

1'^  ^'(iii)  the  records  requested  are  not  found;  or 

18  ^^(iv)  the  records  located  are  determined  by  the 

19  agency  to  be  exempt  from  disclosure  under  subsection 

20  (h). 

21  "(B)  On  complaint,  the  district  court  of  the  United 

22  States  in  the  district  in  which  the  complainant  resides,  or 

23  has  his  principal  place  of  business,  or  in  which  the  agency 

24  records  are  situated,  or  in  the  District  of  Columbia,  has 
2^  jurisdiction  to  enjoin  the  agency  from  withholding  agency 
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1  records  and  to  order  the  production  of  any  agency  records 

2  improperly  withheld  from  the  complainant.  In  such  a  case 

3  the  court  shall  consider  the  case  de  novo,  with  such  in  camera 

4  examination  of  the  requested  records  as  it  find  appropriate 

5  to  determine  whether  such  records  or  any  part  thereof  may 

6  he  withheld  under  any  of  the  exemptions  set  forth  in  suhsec- 

7  tion  (b)  of  this  section,  and  the  burden  is  on  the  agency  to 

8  sustain  its  action. 

9  "(C)  Notwithstanding  any  other  provision  of  law,  the 

10  defendant  shall  serve  an  answer  or  otherwise  plead,  to  any 

11  complaint  made  under  this  subsection  within  forty  days 

12  after  the  service  upon  the  United  States  attorney  of  the 

13  pleading  in  which  such  complaint  is  made,  unless  the  court 

14  otherwise  directs  for  good  cause  shown. 

15  "(D)  Except  as  to  causes  the  court  considers  of  greater 

16  importance,  proceedings  before  the  district  court,  as  authov- 
l'^  ized  by  this  subsection,  ajid  appeals  therefrom,  take  prece- 

18  dence  on  the  docket  over  all  causes  and  shall  be  assigned  for 

19  hearing  and  trial  or  for  argument  at  the  earliest  practicable 

20  date  and  expedited  in  every  way. 

21  ^^(E)  The  court  may  assess  against  the  United  States 

22  reasonable  attorney  fees  and  other  litigation  costs  reasonably 

23  incurred  in  any  case  under  this  section  in  which  the  com- 

24  plainant  has  substantially  prevailed.  In  exercising  its  discre- 

25  tion  under  this  paragraph,  the  court  shall  consider  the  benefit 
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1  to  the  public,  if  any,  deriving  from  the  case,  the  commercial 

2  benefit  to  the  complainant  and  the  nature  of  his  interest  in  the 

3  records  sought,  and  whether  the  Government's  withholding  of 

4  the  records  sought  had  a  reasonable  basis  in  law. 

5  ''(F)  Whenever  records  are  ordered  by  the  court  to  be 

6  made  available  under  this  section,  the  court  shall  on  motion 

7  by  the  complainant  find  whether  the  withholding  of  such  rec- 

8  ords  was  without  reasonable  basis  in  law  and  which  Federal 

9  officer  or  employee  was  responsible  for  the  withholding.  Be- 

10  fore  such  findings  are  made,  any  officers  or  employees  named 

11  in  the  complainant's  motion  shall  be  personally  served  a  copy 

12  of  such  motion  and  shall  have  20  days  in  which  to  respond 

13  thereto,  and  shall  be  afforded  an  opportunity  to  be  heard  by 
the  court.  If  such  findings  are  made,  the  court  shall,  upon 
consideration  of  the  recommendation  of  the  agency,  direct 
that  an  appropriate  official  of  the  agency  which  employs  such 
responsible  officer  or  employee  suspend  such  officer  or  em- 
ployee  without  pay  for  a  period  of  not  more  than  60  days 
or  take  other  appropriate  disciplinary  or  corrective  action 

20  against  him. 

2^  "(G)  In  the  event  of  noncompliance  with  the  order  of 
2^   the  court,  the  district  court  may  punish  for  contempt  the 

responsible  employee,  and  in  the  case  of  a  uniformed  service, 
the  responsible  member.''. 
H.R.  12471  2 
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1  (S)  Section  552(h)(7)  is  amended  to  read  as  follows: 

2  '^Investigatory  records  compiled  for  law  enforcement  pur- 

3  poses,  but  only  to  the  extent  that  the  production  of  such 

4  records  would  (A)  interfere  with  enforcement  proceedings, 

5  (B)  deprive  a  person  of  a  right  to  a  fair  trial  or  an  impartial 

6  adjudication  or  constitute  a  clearly  unwarranted  invasion  of 

7  personal  privacy,  (C)  disclose  the  identity  of  an  informer, 

8  or  (D)  disclose  investigative  techniques  and  procedures.^'. 

9  (c)  Section  55.2(a)  of  title  5,  United  States  Code,  is 

10  amended  by  adding  at  the  end  thereof  the  following  new 

11  paragraph: 

12  ''(6)  (A)  Each  agency,  upon  any  request  for  records 

13  made  under  paragraph  (1),  (2),  or  (3)  of  this  subsection, 

14  shall— 

15  ''(i)  determine  within  ten  days  (excepting  Satur- 

16  days,  Sunday,  and  legal  public  holidays)   after  the 

17  receipt  of  any  such  request  whether  to  comply  with  such 

18  request  and  shall  immediately  notify  the  person  making 

19  such  request  of  such  determination  and  the  reasons  there- 

20  for,  and  of  the  right  of  such  person  to  appeal  to  the  head 

21  of  the  agency  any  adverse  determination;  and 

22  ''(ii)  make  a  determination  with  respect  to  such 

23  appeal  within  twenty  days  (excepting  Saturdays,  Sun- 

24  days,  and  legal  public  holidays)  after  the  receipt  of  such 

25  appeal.  If  on  appeal  the  denial  of  the  request  for  records 
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1  is  in  whole  or  part  upheld,  the  agency  shall  notify  the 

2  person  making  such  request  of  the  provisions  for  judicial 

3  review  of  that  determination  under  paragraph  (4)  of 

4  this  subsection. 

5  '^(B)  Upon  the  written  certification  by  the  head  of  an 

6  agency  setting  forth  in  detail  his  personal  findings  that  a 

7  regulation  of  the  kind  specified  in  this  paragraph  is  necessi- 

8  tated  by  such  factors  as  the  volume  of  requests,  the  volume  of 

9  records  involved,  and  the  dispersion  and  transfer  of  such 

10  records,  and  with  the  approval  in  writing  of  the  Attorney 

11  General,  the  time  limit  prescribed  in  clause  (i)  for  initial 

12  determinations  7nay  by  regulation  be  extended  with  respect 

13  to  specified  types  of  records  of  specified  components  of  such 

14  agency  so  as  not  to  exceed  thirty  working  days.  Any  such 

15  certification  shall  be  effective  only  for  periods  of  fifteen 

16  months  following  publication  thereof  in  the  Federal  Register. 

17  '^(C)  In  unusual  circumstances  as  specified  in  this  sub- 

18  paragraph,  the  time  limits  prescribed  in  clauses  (i)  or  (ii) 

19  of  subparagraph  (A),  but  not  those  prescribed  pursuant  to 

20  subparagraph  (B),  may  be  extended  by  written  notice  to  the 

21  requester  setting  forth  the  reasons  for  such  extension  and  the 

22  date  on  which  a  determination  is  expected  to  be  dispatched.  No 

23  such  notice  shall  specify  a  date  that  would  result  in  an  exten- 

24  sion  for  more  than  ten  working  days.  As  used  in  this  subpara- 
2'^  graph,  'unusual  circumstances'  means,  but  only  to  the  extent 
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1  reasonably  necessary  to  the  proper  processing  of  the  partic- 

2  ular  request — 


3  "(i)  the  need  to  search  for  and  collect  the  requested 

4  records  from  field  facilities  or  other  establishments  that 

5  are  separate  from  the  office  processing  the  request; 

6  ''(ii)  the  need  to  assign  professional  or  managerial 

7  personnel  with  sufficient  experience  to  assist  in  efforts  to 

8  locate  records  that  have  been  requested  in  categorical 

9  terms,  or  with  sufficient  competence  and  discretion  to  aid 

10  in  determining  by  examination  of  large  numbers  of  rec- 

11  ords  whether  they  are  exempt  from  compulsory  disclosure 

12  under  this  section  and  if  so,  whether  they  should  never- 

13  theless  be  made  available  as  a  matter  of  sound  policy 

14  with  or  without  appropriate  deletions; 

15  "(Hi)  the  need  for  consultation,  which  shall  be  con- 

16  ducted  with  all  practicable  speed,  with  another  agency 

17  having  a  substantial  interest  in  the  determination  of  the 

18  request  or  among  two  or  more  components  of  the  agency 

19  having  substantial  subject-matter  interest  therein,  in  order 

20  to  resolve  novel  and  difficult  questions  of  law  or  policy; 

21  and 

22  *^(iv)  the  death,  resignation,  illness,  or  unavailability 

23  due  to  exceptional  circumstances  that  the  agency  could 

24  not  reasonably  foresee  and  control,  of  key  personnel 

25  whose  assistance  is  required  in  processing  the  request  and 
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1  who  would  ordinarily  be  readily  available  for  such 

2  duties. 

3  "(D)  Whenever  practicable,  requests  and  appeals  shall 

4  be  processed  more  rapidly  than  required  by  the  time  periods 

5  specified  under  (i)  and  (ii)  of  subparagraph  (A)  and  para- 

6  graphs  (B)  and  ( C).  Upon  receipt  of  a  request  for  specially 

7  expedited  processing  accompanied  by  a  substantial  showing 

8  of  a  public  interest  in  a  priority  determination  of  the  request, 

9  including  but  not  limited,  to  requests  made  for  use  of  any 

10  person  engaged  in  the  collection  and  dissemination  of  news, 

11  an  agency  may  by  regulation  or  otherwise  provide  for  special 

12  procedures  or  the  waiver  of  regular  procedures. 

13  "(E)  An  agency  may  by  regidation  transfer  part  of  the 

14  number  of  days  of  the  time  limit  prescribed  in  (A)(ii)  to 

15  the  time  limit  prescribed  in  (A)(i).  In  the  event  of  such  a 

16  transfer,  the  provisions  of  paragraph  (C)  shall  apply  to 

17  the  time  limits  prescribed  under  such  clauses  as  modified  by 

18  such  transfer.  Aiiy  person  maldng  a  request  to  any  agency  for 

19  records  under  paragraph  (1) ,  (2),  or  (3)  of  this  subsection 

20  shall  be  deemed  to  have  exhausted  his  administrative  remedies 

21  with  respect  to  such  request  if  the  agency  fails  to  comply 

22  with  the  applicable  time  limit  provisions  of  this  para- 

23  graph.  If  the  Government  can  show  exceptional  circumstances 

24  exist  and  that  the  agency  is  exercising  due  diligence  in  re- 

25  sponding  to  the  request,  the  court  may  retain  jurisdiction 
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1  and  allow  the  agency  additional  time  to  complete  its  review  of 

2  the  records.  Upon  any  determination  by  an  agency  to  comply 

3  with  a  request  for  records,  the  records  shall  be  made  prompt- 

4  ly  available  to  such  person  making  such  request.  Any  noti- 

5  fication  of  denial  of  any  request  for  records  under  this  sub- 
Q  section  shall  set  forth  the  names  and  titles  or  positions  of 

7  each  person  responsible  for  the  denial  of  such  request.^ \ 

8  Sec.  2.  (a)  Section  552(b)(1)  of  title  5,  United  States 

9  Code,  is  amended  to  read  as  follows: 

10  ^^(1)  specifically  required  by  an  Executive  order 

11  or  statute  to  be  kept  secret  in  the  interest  of  national 

12  defense  or  foreign  policy  and  are  in  fact  covered  by  such 

13  order  or  statute 

14  (b)  Section  552(b)  of  title  5,  United  States  Code,  is 

15  amended  by  adding  at  the  end  the  following  ''Any  reason- 
^6  ably  segregable  portion  of  a  record  shall  be  provided  to  any 

17  person  requesting  such  record  after  deletion  of  the  portions 

18  which  are  exempt  under  this  subsection.^'. 

19  Sec.  3.  Section  552  of  title  5,  United  States  Code,  is 

20  amended  by  adding  at  the  end  thereof  the  following  new 

21  subsections: 

22  ''(d)  On  or  before  March  1  of  each  calendar  year,  each 

23  agency  shall  submit  a  report  covering  the  preceding  calen- 

24  dar  year  to  the  Committee  on  the  Judiciary  of  the  Senate 
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1  and  the  Committee  on  Government  Operations  of  the  House 

2  of  Representatives,  which  shall  include — 


3  "(1)  the  number  of  determinations  made  by  such 

4  agency  not  to  comply  with  requests  for  records  made  to 

5  such  agency  under  subsection  (a)  and  the  reasons  for 
Q  each  such  determination; 

7  "(2)  the  number  of  appeals  made  by  persons  under 

8  subsection  (a)(6),  the  result  of  such  appeals,  and  the 

9  reason  for  the  action  upon  each  appeal  that  results  in  a 

10  denial  of  information; 

11  "(3)  the  names  and  titles  or  positions  of  each  person 

12  responsible  for  the  denial  of  records  requested  under  this 

13  section,  and  the  number  of  instances  of  participation 

14  for  each; 

15  *'(4)  a  copy  of  every  rule  made  by  such  agency 

16  regarding  this  section; 

17  "(^)  the  total  amount  of  fees  collected  by  the 

18  agency  for  making  records  available  under  this  section; 

19  *'(6)  a  copy  of  every  certification  promulgated  by 

20  such  agency  under  subsection  (a)(6)(B)  of  this  sec- 

21  Hon;  and 

22  *'(7)  such  other  information  as  indicates  efforts  to 

23  administer  fully  this  section. 


24  The  Attorney  General  shall  submit  an  annual  report  on  or 

25  before  March  1  of  each  calendar  year  which  shall  include  for 
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1  the  prior  calendar  year  a  listing  of  the  number  of  cases 

2  arimig  under  this  section,  the  exemption  involved  in  each 

3  case,  the  disposition  of  such  case,  and  the  cost,  fees,  and 

4  penalties  assessed  under  subsections  (a)(3)  (E),  (F)  and 

5  (G).  Such  report  shall  also  include  a  description  of  the 

6  efforts  underfaken  by  the  Department  of  Justice  to  encourage 

7  agency  compliance  with  this  section. 

8  "(e)  For  purposes  of  this  section,  the  term  'agency^ 

9  means  any  agency  defined  in  section  551(1)  of  this  title, 

10  and  in  addition  includes  the  United  States  Postal  Service, 

11  the  Postal  Rate  Commission,  and  any  other  authority  of 

12  the  Government  of  the  United  States  which  is  a  corporation 

13  and  which  receives  any  appropriated  funds.'\ 

■^^         Sec.  4.  There  is  hereby  authorized  to  be  appropriated. 


15 
16 


such  sums  as  may  be  necessary  to  assist  in  carrying  out  the 
purposes  of  this  Act  and  of  section  552  of  title  5,  United 


1 7 

States  Code. 

18 

Sec.  5.  The  amendments  made  by  this  Act  shall  take 

19 


20 


effect  on  the  ninetieth  day  beginning  after  the  date  of  enact- 
ment of  this  Act. 

Passed  the  House  of  Eepresentatives  March  14,  1974. 

Attest:  W.  PAT  JENNINGS, 

Clerk. 

Passed  the  Senate  May  80,  1974. 

Attest:  FRANCIS  K  VALEO, 

Secretary. 
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93d  Congress 

2d  Session 


SENATE 


Report 
No.  93-1200 


FREEDOM  OF  INFORMATION  ACT  AMENDMENTS 


The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  Senate  to  the  bill  (H.R.  12471)  to 
amend  section  552  of  title  5,  United  States  Code,  known  as  the 
Freedom  of  Information  Act,  having  met,  after  full  and  free  confer- 
ence, have  agreed  to  recommend  and  do  recommend  to  their  respective 
Houses  as  follows : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  and  agree  to  the  same  with  an  amendment  as  follows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate  amend- 
ment insert  the  following : 

That  (a)  the  fourth  sentence  of  section  552{a)  {2)  of  title  5,  United 
States  Code,  is  amended  to  read  as  follows:  '•'■Each  agency  shall  also 
maintain  and  make  available  for  public  inspection  and  copying  cur- 
rent indexes  providing  identifying  information  for  the  public  as  to 
any  matter  issued,  adopted,  or  promulgated  after  July  4, 1967,  and  re- 
quired by  this  paragraph  to  be  made  available  or  published.  Each 
agency  shall  promptly  publish,  quarterly  or  more  frequently,  and 
distribute  (by  sale  or  otherwise)  copies  of  each  index  or  supplements 
thereto  unless  it  determines  by  order  published  in  the  Federal  Reg- 
ister that  the  publication  would  be  unnecessary  and  impracticable,  in 
which  case  the  agency  shall  nonetheless  provide  copies  of  such  index 
on  request  at  a  cost  not  to  exceed  the  direct  cost  of  duplication.''\ 

{b){l)  Section  552(a)(3)  of  title  5,  United  States  Code,  is 
amended  to  read  as  follows  : 

"(5)  Except  with  respect  to  the  records  made  available  under  para- 
graphs (1)  and  (2)  of  this  subsection,  each  agency,  upon  any  request 
for  records  which  (A)  reasonably  describes  such  records  and  (B)  is 
made  in  accordance  with  published  rules  stating  the  time,  place,  fees 


October  1,  1974. — Ordered  to  be  printed 


Mr.  Kennedy,  from  the  committee  of  conference, 
submitted  the  following 
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38-010  0 


2 


{if  any),  and  procedures  to  he  folloxoed,  shall  make  the  records 
promptly  available  to  any  person.'''' 

{2)  Section  652(a)  of  title  5,  United  States  Code,  is  amended  hy 
redesignating  paragraph  (^),  and  all  references  thereto,  as  paragraph 
(5)  and  by  inserting  immediately  after  paragraph  (3)  the  following 
new  paragraph : 

"(^)  (A)  In  order  to  carry  out  the  provisions  of  this  section,  each 
agency  shall  promulgate  regulations,  pursuant  to  notice  and  receipt 
of  public  comment,  specifying  a  uniform  schedule  of  fees  applicable  to 
all  constituent  units  of  such  agency.  Such  fees  shall  be  limited  to 
reasonable  standard  charges  for  document  search  and  duplication  and 
provide  for  recovery  of  ordy  the  direct  costs  of  such  search  and  dup- 
lication. Documents  shall  be  furnished  loithout  charge  or  at  a  reduced 
charge  where  the  agency  determines  that  waiver  or  reduction  of  the 
fee  is  in  the  public  interest  because  furnishing  the  information  can  be 
considered  as  primarily  benefiting  the  general,  public. 

"(5)  On  complaint,  the  district  court  of  the  United  States  in  the 
district  in  which  the  complainant  resides,  or  has  his  principal  place  of 
business,  or  in  which  the  agervcy  records  are  situated,  or  in  the  District 
of  Columbia,  has  jurisdiction  to  enjoin  the  agency  from  withholding 
agency  records  and  to  order  the  production  of  any  agency  records  im- 
properly withheld  from  the  complainant.  In  such  a  case  the  court  shall 
determine  the  matter  de  novo,  a/nd  may  examine  the  contents  of  such 
agency  records  in  camera  to  determine  whether  such  records  or  any 
part  thereof  shall  be  withheld  under  any  of  the  exemptions  set  forth 
in  subsection  (b)  of  this  section,  and  the  burden  is  on  the  agency  to 
sustain  its  action. 

"((7)  Notwithstanding  any  other  provision  of  law,  the  defendant 
shall  serve  an  answer  or  otherwise  plead  to  any  complaint  made  under 
this  subsection  within  thirty  days  after  service  upon  the  defendant  of 
the  pleading  in  which  such  complaint  is  made,  wnless  the  court  other- 
wise directs  for  good  cause  shown. 

"(Z>)  Except  as  to  cases  the  court  considers  of  greater  importance, 
proceedings  before  the  district  court,  as  authorized  by  this  subsection, 
and  appeals  therefrom,  take  precedence  on  the  docket  over  all  cases 
and  shall  be  assigned  for  hearing  and  trial  or  for  argument  at  the 
earliest  practicable  date  and  expedited  in  every  way. 

"(^)  The  court  may  assess  against  the  United  States  reasonable 
attorney  fees  and  other  litigation  costs  reasonably  incurred  in  any  case 
under  this  section  in  which  the  complainant  has  substantially 
prevailed. 

^^(F)  Whenever  the  court  orders  the  production  of  any  agency 
records  improperly  withheld  from  the  complainant  and  assesses 
against  the  United  States  reasonable  attorney  fees  and  other  litigation 
costs,  and  the  court  additionally  issues  a  written  finding  that  the  cir- 
cumstances surrounding  the  withh/)lding  raise  questions  whether 
agency  personnel  acted  arbitrarily  or  capriciously  with  respect^  to  the 
withholding,  the  Civil  Service  Commission  shall  promptly  initiate  a 
proceeding  to  determine  whether  disciplinary  action  is  warranted 
against  the  officer  or  employee  who  was  primarily  responsible  for  the 
withholding.  The  Commission,  after  investigation  and  consideration 
of  the  evidence  submitted,  shall  submit  its  findings  arvd  recommenda- 
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Hons  to  the  administrative  authority  to  the  agency  concerned  and  shall 
send  copies  of  the  findings  and  recommendations  to  the  officer  or  em- 
ployee or  his  representative.  The  administrative  authority  shall  take 
the  corrective  action  that  the  Commission  recommends. 

"  ((?)  In  the  event  of  noncompliance  with  the  order  of  the  courts  the 
district  court  may  punish  for  contempt  the  responsible  employee.,  and 
in  the  case  of  a  uniformed  service,  the  responsible  member. ''\ 

(c)  Section  562 {a)  of  title  5,  United  States  Code,  is  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph  : 

"(^)(^)  Each  agency,  upon  any  request  for  records  made  under 
paragraph  (7),  {2),  or  {3)  of  this  subsection,  shall — 

"(^■)  determine  within  ten  days  {excepting  Saturdays,  Sundays, 
and  legal  public  holidays)  after  the  receipt  of  any  such  request 
whether  to  comply  with  such  request  and  shall  immediately  notify 
the  person  making  such  request  of  such  determination  and  the  rea- 
sons therefor,  and  of  the  right  of  such  person  to  appeal  to  the  head 
of  the  agency  any  adverse  determination ;  and 

^^(ii)  make  a  determination  with  respect  to  any  appeal  within 
twenty  days  {excepting  Saturdays,  Sundays,  and  legal  public  holi- 
days) after  the  receipt  of  such  appeal.  If  on  appeal  the  denial  of 
the  request  for  records  is  in  whole  or  in  part  upheld,  the  agency 
shall  notify  the  person  making  such  request  of  the  provisions  for 
judicial  review  of  that  determination  under  paragraph  (^)  of  this 
subsection. 

"(5)  In  unusual  circumstances  as  specified  in  this  subparagraph, 
the  time  limits  prescribed  in  either  clause  {i)  or  clause  {ii)  of  sub- 
paragraph {A)  may  be  extended  by  written  iwtice  to  the  person  mak- 
ing such  request  setting  forth  the  reasons  for  such  extension  and  the 
date  on  which  a  deteivnination  is  expected  to  be  dispatched.  No  such 
notice  shall  specify  a.  date  that  loould  result  in  an  extension  for  more 
than  ten  working  days.  As  used  in  this  subparagraph,  ''unusual  cir- 
cumstances'^ means,  but  only  to  the  extent  reasonably  necessary  to  the 
proper  processing  of  the  particular  request — 

"  (?')  the  need  to  search  for  and  collect  the  requested  records  from 
field  facilities  or  other  establishments  that  are  separate  from  the 
office  processing  the  request; 

^^{ii)  the  need  to  search  for,  collect,  and  appropriately  examine 
a  voluminous  amount  of  separate  and  distinct  records  which  are 
demanded  in  a  single  request;  or 

'^{iii)  the  need  for  consultation,  which  shall  be  conducted  with 
all  practicable  speed.,  xoith  another  agency  having  a  substantial  in- 
terest in  the  determination  of  the  request  or  among  two  or  more 
components  of  the  agertcy  having  substantial  subject-matter  inter- 
est therein. 

"({7)  Any  person  making  a  request  to  any  agency  for  records  under 
paragraph  (/),  (£),  or  (-?)  of  this  siibsection  shall  be  deemed  to  have 
exhausted  his  administrative  remedies  toith  respect  to  such  request  if 
the  agency  fails  to  com,ply  with  the  applicable  time  limit  provisions  of 
this  paragraph.  If  the  Government  can.  shoio  exceptional  circumstances 
exist  and  that  the  agency  is  exercising  due  diligence  in  responding  to 
the  request,  the  court  may  retain  jurisdiction  and  allow  the  agency 
additional  time  to  complete  its  revieto  of  the  records.  Upon  any  deter- 
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mination  hy  an  agency  to  comply  with  a  request  for  records^  the  rec- 
ords shall  he  made  promptly  available  to  such  person  making  such 
request.  Any  notification  of  denial  of  any  request  for  records  under 
this  subsection  shall  set  forth  the  names  and  titles  or  positions  of  each 
person  responsible  for  the  denial  of  such  request.''"' 

Sec.  2.  {a)  Section  552(b)(1)  of  title  5,  United  States  Code,  is 
amended  to  read  as  follows  : 

"  (7 )  ( J. )  specifically  authorized  under  criteria  established  by  an 
Executive  order  to  be  kept  secret  in  the  interest  of  national  de- 
fense or  foreign  policy  and  (B)  are  in  fact  properly  classified 
pursuant  to  such  Executive  order;'''' 

(b)  Section  552(b)  (7)  of  title  5,  United  States  Code,  is  amended  to 
read  as  follows: 

"(7)  investigatory  records  compiled  for  law  enforcement  pur- 
poses, but  only  to  the  extent  that  the  production  of  such  records 
would  (A)  interfere  with  enforcement  proceedings,  (B)  deprive 
a  person  of  a  right  to  a  fair  trial  or  an  impartial  adjudication, 
(C)  constitute  an  umoarranted  invasion  of  personal  privacy,  (D) 
disclose  the  identity  of  a  confidential  source  and,  in  the  case  of  a 
record  compiled  by  a  criminal  law  enforcement  authority  in  the 
course  of  a  criminal  investigation,  or  by  an  agency  conducting  a 
lawful  national  security  intelligence  investigation,  confidential 
information  furnished  only  by  the  confidential  source,  (E)  dis- 
close investigative  techniques  and  procedures,  or  (F)  endanger  the 
life  or  physical  safety  of  law  enforcement  personnel;'''' 

(c)  Section  552(b)  of  title  5,  United  States  Code,  is  amended  by 
adding  at  the  end  the  following :  '•'•Any  reasonably  segregable  portion 
of  a  record  shall  be  provided  to  any  person  requesting  such  record 
after  deletion  of  the  portions  tohich  are  exempt  under  this  subsection.^\ 

Sec.  3.  Section  562  of  title  5.  United  States  Code,  is  amended  by 
adding  at  the  end  thereof  the  following  neiv  subsections  : 

"(c?)  On  or  before  March  1  of  each  calendar  year,  each  agency  shall 
submit  a  report  covering  the  preceding  calendar  year  to  the  Speaker  of 
the  House  of  Representatives  and  President  of  the  Senate  for  referral 
to  the  appropriate  committees  of  the  Congress.  The  report  shall 
include — 

"  (1)  the  number  of  determinations  made  by  such  agency  not  to 
comply  with  requests  for  records  made  to  such  agency  under  sub- 
section (a)  and  the  reasons  for  each  such  determination; 

''H2)  the  number  of  appeals  mude  by  persons  under  subsection 
(a)  (6),  the  result  of  such  appeals,  and  the  reason  for  the  action 
upon  each  appeal  that  results  in  a  denial  of  information; 

"(5)  the  names  a/nd  titles  or  positions  of  each  person  responsible 
for  the  denial  of  records  requested  under  this  section,  and  the 
number  of  instances  of  participation  for  each; 

"(j^)  the  results  of  each  proceeding  conducted  pursuant  to  sub- 
section (d)(4)(F),  including  a  report  of  the  disciplinary  action 
taken  against  the  officer  or  employee  who  was  primarily  responsi- 
ble for  improperly  toithholding  records  or  an  explanation  of  why 
disciplinary  action  was  not  taken; 

"(5)  a  copy  of  every  nde  w.ade  by  such  agency  regarding  this 
section; 
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"(^)  a  copy  of  the  fee  schedule  and  the  total  amount  of  fees 
collected  hy  the  agency  for  making  records  available  under  this 
section;  and 

"(7)  such  other  infoi'mation  as  indicates  efforts  to  administer 
fully  this  section. 

Tlie  Attorney  General  shall  submit  an  annual  report  on  or  before 
March  1  of  each  calendar  year  which  shall  include  for  the  prior  calen- 
dar year  a  listing  of  the  number  of  cases  arising  under  this  section., 
the  exemption  involved  in  each  case,  the  disposition  of  such  case,  and 
the  cost,  fees,  and  penalties  assessed  under  subsections  {a){4){E), 
(F),  and  (G).  Such  report  shall  also  include  a  description  of  the 
efforts  undertaJcen  by  the  Department  of  Justice  to  encourage  agency 
compliance  xf  ith  this  section. 

"(e)  Fo)'  purposes  of  this  section,  the  term  ''agency''  as  defined 
in  section  561  {!)  of  this  title  includes  any  executive  departrnent,  mili- 
tary department.  Government  corporation,  Government  controlled 
corporation,  or  other  establishment  in  the  executive  branch  of  the 
Govemnnent  {including  the  Executive  Office  of  the  President),  or  any 
independent  regulatory  agency.'''' 

S/cc.  4.  The  amendments  made  by  this  Act  shall  take  effect  on  the 
ninetieth  day  beginning  after  the  date  of  enactment  of  this  Act. 

And  tlie  House  agree  to  the  same. 

Edward  Kennedy, 
Philip  A.  Hart, 
Birch  Bayh, 
quentin  burdick, 
John  Tunney, 
Charles  McC.  Mathias,  Jr., 
Managers  on  the  Part  of  the  Senate. 
Chet  Holifield, 
William  S.  Moorhead, 
John  E.  Moss, 
Bill  Alexander, 
Frank  Horton 
John  N.  Erlenborn, 
Paul  McCloskey, 
M anagers  on  the  Part  of  the  House. 


JOINT  EXPLANATORY  STATEMENT  OF  THE  COMMITTEE 
OF  CONFERENCE 

The  managers  on  the  part  of  the  House  and  the  Senate  at  the  confer- 
ence on  the  disagreeing  votes  of  the  two  Houses  on  the  amendment  of 
the  Senate  to  the  bill  (H.R.  12471)  to  amend  section  552  of  title  5, 
United  States  Code,  known  as  the  Freedom  of  Information  Act,  sub- 
mit the  following  joint  statement  to  the  House  and  the  Senate  in 
explanation  of  the  effect  of  the  action  agreed  upon  by  the  managers 
and  recommended  in  the  accompanying  conference  report : 

The  Senate  amendment  struck  out  all  of  the  House  bill  after  the 
enacting  clause  and  inserted  a  substitute  text. 

The  House  recedes  from  its  disagreement  to  the  amendment  of  the 
Senate  with  an  amendment  which  is  a  substitute  for  the  House  bill 
and  the  Senate  amendment.  The  differences  between  the  House  bill, 
the  Senate  amendment,  and  the  substitute  agreed  to  in  conference  are 
noted  below,  except  for  clerical  corrections,  conforming  changes  made 
necessary  by  agreements  reached  by  the  conferees,  and  minor  drafting 
and  clarifying  changes. 

INDEX  FUBLICATION 

The  House  bill  added  language  to  the  present  Freedom  of  Infor- 
mation law  to  require  the  publication  and  distribution  (by  sale  or 
otherwise)  of  agency  indexes  identifying  information  for  the  public 
as  to  any  matter  issued,  adopted,  or  promulgated  after  July  4,  1967, 
which  is  required  by  5  U.S.C.  §  552(a)  (2)  to  be  made  available  or 
published.  This  includes  final  opinions,  orders,  agency  statements  of 
policy  and  interpretations  not  published  in  the  Federal  Register^  and 
administrative  staff  manuals  and  agency  staff  instructions  that  affect 
the  public  imless  they  are  otherwise  published  and  copies  offered  for 
sale  to  the  public.  Such  published  indexes  would  be  required  for  the 
July  4,  1967,  period  to  date.  Where  agency  indexes  are  now  published 
by  commercial  firms,  as  they  are  in  some  instances,  such  publication 
would  satisfy  the  requirements  of  this  amendment  so  long  as  they  are 
made  readily  available  for  public  use  by  the  agency. 

The  Senate  amendment  contained  similar  provisions,  indicating  that 
the  publication  of  indexes  should  be  on  a  quarterly  or  more  frequent 
basis,  but  provided  that  if  an  agency  determined  by  an  order  published 
in  the  Federal  Register  that  its  publication  of  any  index  would  be 
"unnecessary  and  impracticable,"  it  would  not  actually  be  required  to 
publish  the  index.  However,  it  would  nonetheless  be  required  to  pro- 
vide copies  of  such  index  on  request  at  a  cost  comparable  to  that 
charged  had  the  index  been  published. 

The  conference  substitute  follows  the  Senate  amendment,  except 
that  if  the  agency  determines  not  to  publish  its  index,  it  shall  pro- 
vide copies  on  request  to  any  person  at  a  cost  not  to  exceed  the  direct 
cost  of  duplication. 

(7) 
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IDENTIFIABLE  RECORDS 

Present  law  requires  that  a  request  for  information  from  an  agency 
be  for  "identifiable  records."  The  House  bill  provided  that  the  request 
only  "reasonably  describe"  the  records  being  sought. 

The  Senate  amendment  contained  similar  language,  but  added  a 
provision  that  when  agency  records  fui-nished  a  person  are  demon- 
strated to  be  of  "general  public  concern,"  the  agency  shall  also  make 
them,  available  for  public  inspection  and  purchase,  imless  the  agency 
can  demonstrate  that  they  could  subsequently  be  denied  to  another 
individual  under  exemptions  contained  in  subsection  (b)  of  the  Free- 
dom of  Information  Act. 

The  conference  substitute  follows  the  House  bill.  AVith  respect  to 
the  Senate  proviso  dealing  with  agency  records  of  "general  public 
interest,"  the  conferees  wish  to  make  clear  such  language  was  elimi- 
nated only  because  they  conclude  that  all  agencies  are  presently  obli- 
gated under  the  Freedom  of  Information  Act  to  pursue  such  a  policy 
and  that  all  agencies  should  effect  this  policy  through  regulation. 

SEARCH  AND  COPYING  FEES 

The  Senate  amendment  contained  a  provision,  not  included  in  the 
House  bill,  directing  the  Director  of  the  Office  of  Management  and 
Budget  to  promulgate  regulations  establishing  a  uniform  schedule 
of  fees  for  agency  search  and  copying  of  records  made  available  to 
a  person  upon  request  under  the  law.  It  also  provided  that  an  agency 
could  furnish  the  records  requested  without  charge  or  at  a  reduced 
charge  if  it  determined  that  such  action  would  be  in  the  public  interest. 
It  further  provided  that  no  fees  should  ordinarily  be  charged  if  the 
person  requesting  the  records  was  an  indigent,  if  such  fees  would 
amount  to  less  than  $3.  if  the  records  were  not  located  by  the  agency, 
or  if  they  were  determined  to  be  exempt  from  disclosure  under  sub- 
section (b)  of  the  law. 

The  conference  substitute  follows  the  Senate  amendment,  except 
that  each  agency  would  be  required  to  issue  its  own  regulations  for 
the  recovery  of  only  the  direct  costs  of  search  and  duplication — not 
including  examination  or  review  of  records — instead  of  having  such 
regulations  promulgated  by  the  Office  of  ^Management  and  Budget. 
In  addition,  the  conference  substitute  retains  the  agency's  discretionary 
public-interest  waiver  authority  but  eliminates  the  specific  categories 
of  situations  where  fees  should  not  be  charged. 

By  eliminating  the  list  of  specific  categories,  the  conferees  do  not 
intend  to  imply  that  agencies  should  actually  charge  fees  in  those 
categories.  Rather,  they  felt,  such  matters  are  properly  the  subject  for 
individual  agency  determination  in  regulations  implementing  the 
Freedom  of  Information  law.  The  conferees  intend  that  fees  should 
not  be  used  for  the  purpose  of  discouraging  requests  for  information 
or  as  obstacles  to  disclosure  of  requested  information. 

COURT  REVIEW 

The  House  bill  clarifies  the  present  Freedom  of  Information  law 
with  respect  to  de  novo  review  requirements  by  Federal  courts  under 
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section  552(a)  (3)  by  specifically  authorizing  the  court  to  examine  in 
camera  any  requested  records  in  dispute  to  determine  whether  the 
records  are — as  claimed  by  an  agency — exempt  from  mandatory  dis- 
closure under  any  of  the  nine  categories  of  section  552(b)  of  the  law. 

The  Senate  amendment  contained  a  similar  provision  authorizing 
in  camera  review  by  Federal  courts  and  added  another  provision,  not 
contained  in  the  House  bill,  to  authorize  Freedom  of  Information  suits 
to  be  brought  in  the  Federal  courts  in  the  District  of  Columbia,  even 
in  cases  where  the  agency  records  were  located  elsewhere. 

The  conference  substitute  follows  the  Senate  amendment,  providing 
that  in  determining  de  novo  whether  agency  records  have  been  prop- 
erly withheld,  the  court  may  examine  records  in  camera  in  making  its 
determination  under  any  of  the  nine  categories  of  exemptions  under 
section  552(b)  of  the  law.  In  Environmental  Protection  Agency  v. 
Mink,  et  al.,  410  U.S.  73  (1973),  the  Supreme  Court  ruled  that  in 
camera  inspection  of  documents  withheld  under  section  552(b)  (1)  of 
the  law,  authorizing  the  withholding  of  classified  information,  would 
ordinarily  be  precluded  in  Freedom  of  Information  cases,  unless  Con- 
gress directed  otherwise.  H.R.  12471  amends  the  present  law  to  permit 
such  in  camera  examination  at  the  discretion  of  the  court.  While  in 
camera  examination  need  not  be  automatic,  in  many  situations  it  will 
plainly  be  necessary  and  appropriate.  Before  the  court  orders  in 
camera  inspection,  the  Government  should  be  given  the  opportunity 
to  establish  by  means  of  testimony  or  detailed  affidavits  that  the  docu- 
ments are  clearly  exempt  from  disclosure.  The  burden  remains  on  the 
Government  under  this  law. 

RESPONSE  TO  COMPLAINTS 

The  House  bill  required  that  the  defendant  to  a  complaint  under 
the  Freedom  of  Information  law  serve  a  responsive  pleading  within 
20  days  after  service,  unless  the  court  directed  otherwise  for  good 
cause  shown. 

The  Senate  amendment  contained  a  similar  provision,  except  that 
it  would  give  the  defendant  40  days  to  file  an  answer. 

The  conference  substitute  would  give  the  defendant  30  days  to  re- 
spond, unless  the  court  directs  otherwise  for  good  cause  shown. 

EXPEDITED  APPEALS 

The  Senate  amendment  included  a  provision,  not  contained  in  the 
House  bill,  to  give  precedence  on  appeal  to  cases  brought  under  the 
Freedom  of  Information  law,  except  as  to  cases  on  the  docket  which 
the  court  considers  of  greater  importance. 

The  conference  substitute  follows  the  Senate  amendment. 

ASSESSMENT  OF  ATTORNEY  FEES  AND  COSTS 

The  House  bill  provided  that  a  Federal  court  may,  in  its  discretion, 
assess  reasonable  attorney  fees  and  other  litigation  costs  reasonably 
incurred  by  the  complainant  in  Freedom  of  Information  cases  in  which 
the  Federal  Government  had  not  prevailed. 

The  Senate  amendment  also  contained  a  similar  provision  applying 
to  cases  in  which  the  complainant  had  "substantially  prevailed,"  but 
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added  certain  criteria  for  consideration  by  the  court  in  making  such 
awards,  including  the  benefit  to  the  public  deriving  from  the  case,  the 
commercial  benefit  to  the  complainant  and  the  nature  of  his  interest 
in  the  Federal  records  sought,  and  whether  the  Government's  with- 
holding of  the  records  sought  had  "a  reasonable  basis  in  law." 

The  conference  substitute  follows  the  Senate  amendment,  except 
that  the  statutory  criteria  for  court  award  of  attorney  fees  and  litiga- 
tion costs  were  eliminated.  By  eliminating  these  criteria,  the  conferees 
do  not  intend  to  make  the  award  of  attorney  fees  automatic  or  to  pre- 
clude the  courts,  in  exercising  their  discretion  as  to  awarding  such 
fees,  to  take  into  consideration  such  criteria.  Instead,  the  conferees 
believe  that  because  the  existing  body  of  law  on  the  award  of  attorney 
fees  recognizes  such  factors,  a  statement  of  the  criteria  may  be  too 
delimiting  and  is  unnecessary. 

SANCTION 

The  Senate  amendment  contained  a  provision,  not  included  in  the 
House  bill,  authorizing  the  court  in  Freedom  of  Information  Act  cases 
to  impose  a  sanction  of  up  to  60  days  suspension  from  employment 
against  a  Federal  employee  or  official  who  the  court  foimd  to  have 
been  responsible  for  withholding  the  requested  records  without  reason- 
able basis  in  law. 

The  conference  substitute  follows  the  Senate  amendment,  except 
that  the  court  is  authorized  to  make  a  finding  whether  the  circum- 
stances surrounding  the  withholding  raise  questions  whether  agency 
personnel  acted  arbitrarily  or  capriciously  with  respect  to  the  with- 
holding. If  the  court  so  finds,  the  Civil  Service  Commission  must 
promptly  initiate  a  proceeding  to  determine  whether  disciplinary 
action  is  warranted  against  the  responsible  officer  or  employee.  The 
Commission's  findings  and  recommendations  are  to  be  submitted  to 
the  appropriate  administrative  authority  of  the  agency  concerned  and 
to  the  responsible  official  or  employee,  and  the  administrative  author- 
ity shall  promptly  take  the  disciplinary  action  recommended  by  the 
Commission.  This  section  applies  to  all  persons  employed  by  agencies 
under  this  law. 

ADMINISTRATIVE  DEADLINES 

The  House  bill  required  that  an  agency  make  a  determination 
Avhether  or  not  to  comply  with  a  request  for  records  within  10  days 
(excepting  Saturdays,  Sundays,  and  legal  public  holidays)  and  to 
notify  the  person  making  the  request  of  such  determination  and  the 
reasons  therefor,  and  the  right  of  such  person  to  appeal  any  adverse 
determination  to  the  head  of  the  agency.  It  also  required  that  agencies 
make  a  final  determination  on  any  appeal  of  an  adverse  determination 
within  20  days  (excepting  Saturdays,  Sundays,  and  legal  public  holi- 
days) after  the  date  of  receipt  of  the  appeal  by  the  agency.  Further, 
any  person  would  be  deemed  to  have  exhausted  his  administrative 
remedies  if  the  agency  fails  to  comply  with  either  of  the  two  time 
deadlines. 

The  Senate  amendment  contained  similar  provisions  but  authorized 
certain  other  administrative  actions  to  extend  these  deadlines  for  an- 
other 30  working  days  under  specified  types  of  situations,  if  requested 
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by  an  agency  head  and  approved  by  the  Attorney  General.  It  also 
would  grant  an  agency,  under  specified  "unusual  circumstances,"  a 
10-working-day  extension  upon  notification  to  the  pei-son  requesting 
the  records.  In  addition,  an  agency  could  transfer  part  of  the  number 
of  days  from  one  category  to  another  and  authorize  the  court  to  allow 
still  additional  time  for  the  agency  to  respond  to  the  request.  The  Sen- 
ate amendment  also  provided  that  any  agency's  notification  of  denial 
of  any  request  for  records  set  forth  the  names  and  titles  or  positions  of 
each  pei"son  responsible  for  the  denial.  It  further  allowed  the  court,  in 
a  Freedom  of  Information  action,  to  allow  the  government  additional 
time  if  "exceptional  circumstances"  were  present  and  if  the  agency 
was  exercising  "due  diligence  in  responding  to  the  request." 

The  conference  substitute  generally  adopts  the  10-  and  20-day  ad- 
ministrative time  deadlines  of  the  House  bill  but  also  incorporates  the 
10-working-day  extension  of  the  Senate  amendment  for  "unusual 
circumstances"  in  situations  where  the  agency  must  search  for  and 
collect  the  requested  records  from  field  facilities  separate  from  the 
office  processing  the  recjuest,  where  the  agency  must  search  for,  collect, 
and.  examine  a  voluminous  amount  of  separate  and  distinct  records 
demanded  in  a  single  request,  or  where  the  agency  has  a  need  to  consult 
with  another  agency  or  agency  unit  having  a  substantial  interest  in  the 
determination  because  of  the  subject  matter.  This  10-day  extension 
may  be  invoked  by  the  agency  only  once — either  during  initial  review 
of  the  request  or  during  appellate  review. 

The  30-working-day  certification  provision  of  the  Senate  amend- 
ment has  been  eliminated,  but  the  conference  substitute  retains  the 
Senate  language  requiring  that  any  agency's  notification  to  a  person  of 
the  denial  of  any  request  for  records  set  forth  the  names  and  titles 
or  positions  of  each  person  responsible  for  the  denial.  The  conferees 
intend  that  this  listing  include  those  persons  responsible  for  the  origi- 
nal, as  well  as  the  appellate,  determination  to  deny  the  information 
requested.  The  conferees  intend  that  consultations  between  an  agency 
unit  and  the  agency's  legal  staflF,  the  public  information  staff,  or  the 
Department  of  Justice  should  not  be  considered  the  basis  for  an 
extension  under  this  subsection. 

The  conference  substitute  also  retains  the  Senate  language  giving 
the  court  authority  to  allow  the  agency  additional  time  to  examine 
requested  records  in  exceptional  circumstances  where  the  agency  was 
exercising  due  diligence  m  responding  to  the  request  and  had  been 
since  the  request  was  received. 

NATIONAL  DEFENSE  AND  FOREIGN  POLICY  EXEMPTION  (B)(1) 

The  House  bill  amended  subsection  (b)  (1)  of  the  Freedom  of  In- 
formation law  to  permit  the  withholding  of  information  "authorized 
under  the  criteria  established  by  an  Executive  order  to  be  kept  secret 
in  the  interest  of  the  national  defense  or  foreign  policy." 

The  Senate  amendment  contained  similar  language  but  added 
"statute"  to  the  exemption  provision. 

The  conference  substitute  combines  language  of  both  House  and 
Senate  bills  to  permit  the  withholding  of  information  where  it  is 
"specifically  authorized  under  criteria  established  by  an  Executive 
order  to  be  kept  secret  in  the  interest  of  national  defense  or  foreign 
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policy"  and  is  "in  fact,  properly  classified"  pursuant  to  both  procedural 
a^ilsubstantive  criteria  contained  in  such  Executive  order. 

When  linked  with  the  authority  conferred  upon  the  Federal  courts 
m  this  conference  substitute  for  in  camera  examination  of  contested 
records  as  part  of  their  de  novo  determination  in  Freedom  of  Informa- 
tion cases,  this  clarifies  Congressional  intent  to  override  the  Supreme 
Court  s  holding  m  the  case  of  E.P.A.  v.  Mink,  et  al,  supra,  with  respect 
to  tn  camera  review  of  classified  documents. 

However,  the  conferees  recognize  that  the  Executive  departments 
responsible  for  national  defense  and  forei)?n  policy  matters  have 
unique  insights  into  what  adverse  affects  might  occur  as  a  result  of 
public  disclosure  of  a  particular  classified  record.  Accordingly,  the 
conferees  expect  that  Federal  courts,  in  making  de  novo  determina- 
tions in  section  552(b)  (1)  cases  under  the  Freedom  of  Information 
law,  will  accord  substantial  weight  to  an  agency's  affidavit  concerning 
the  details  of  the  classified  status  of  the  disputed  record. 

Restricted  Data  (42  U.S.C.  2162),  communication  information  (18 
U.S.C.  798),  and  intelligence  sources  and  methods  (50  U.S.C.  403 
(d)  (3)  and  (g) ),  for  example,  may  be  classified  and  exempted  under 
section  562(b)(3)  of  the  Freedom  of  Information  Act.  When  such 
information  is  subjected  to  court  review,  the  court  should  recognize 
that  if  such  information  is  classified  pursuant  to  one  of  the  above 
statutes,  it  shall  be  exempted  under  this  law. 

INVESTIGATORY  RECORDS 

The  Senate  amendment  contained  an  amendment  to  subsection 
(b)  (7)  of  the  Freedom  of  Information  law,  not  included  in  the  House 
bill,  that  would  clarify  Congressional  intent  disapproving  certain 
court  interpretations  which  have  tended  to  expand  the  scope  of  agency 
authority  to  withhold  certain  "investigatory  files  compiled  for  law 
enforcement  purposes."  The  Senate  amendment  would  permit  an 
agency  to  withhold  investigatory  records  compiled  for  law  enforce- 
ment purposes  only  to  the  extent  that  the  production  of  such  records 
would  interfere  with  enforcement  proceedings,  deprive  a  person  of  a 
right  to  a  fair  trial  or  an  impartial  adjudication,  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy,  disclose  the  identity  of  an 
informer,  or  disclose  investigative  techniques  and  procedures. 

The  conference  substitute  follows  the  Senate  amendment  except  for 
the  substitution  of  "confidential  source"  for  "informer,"  the  addition 
of  language  protecting  information  compiled  by  a  criminal  law  en- 
forcement authority  from  a  confidential  source  in  the  course  of  a 
criminal  investigation  or  by  an  agency  conducting  a  lawful  national 
security  intelligence  investigation,  the  deletion  of  the  word  "clearly" 
relating  to  avoidance  of  an  "unwarranted  invasion  of  personal 
privacy,"  and  the  addition  of  a  category  allowing  withholding  of 
information  whose  disclosure  "would  endanger  the  life  or  physical 
safety  of  law  enforcement  personnel." 

The  conferees  wish  to  make  clear  that  the  scope  of  this  exception 
against  disclosure  of  "investigative  techniques  and  procedures"  should 
not  be  interpreted  to  include  routine  techniques  and  procedures  al- 
ready well  known  to  the  public,  such  as  ballistics  tests,  fingerprinting, 
and  other  scientific  tests  or  commonly  known  techniques.  Nor  is  this 
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exemption  intended  to  include  records  falling  within  the  scope  of 
subsection  552(a)(2)  of  the  Freedom  of  Information  law,  such  as 
administrative  staff  manuals  and  instructions  to  staff  that  affect 
a  member  of  the  public. 

The  substitution  of  the  term  "confidential  source"  in  section  552 
(b)  (7)  (D)  is  to  make  clear  that  the  identity  of  a  person  other  than 
a  paid  informer  may  be  protected  if  the  person  provided  information 
under  an  express  assurance  of  confidentiality  or  in  circumstances  from 
which  such  an  assurance  could  be  reasonably  inferred.  Under  this 
category,  in  every  case  where  the  investigatory  records  sought  were 
compiled  for  law  enforcement  purposes — either  civil  or  criminal  in 
nature — the  agency  can  withhold  the  names,  addresses,  and  other 
information  that  would  reveal  the  identity  of  a  confidential  source 
who  furnished  the  information.  However,  where  the  records  are  com- 
piled by  a  criminal  law  enforcement  authority,  all  of  the  informa- 
tion furnished  only  by  a  confidential  source  may  be  withheld  if  the 
information  was  compiled  in  the  course  of  a  criminal  investigation. 
In  addition,  where  the  records  are  compiled  b}'  an  agency  conducting 
a  lawful  national  security  intelligence  investigation,  all  of  the  infor- 
mation furnished  only  by  a  confidential  source  may  also  be  withheld. 
The  conferees  intend  the  term  "criminal  law  enforcement  authority" 
to  be  narrowly  construed  to  include  the  Federal  Bureau  of  Investiga- 
tion and  similar  investigative  authorities.  Likewise,  "national  secur- 
ity" is  to  be  strictly  construed  to  refer  to  military  security,  national 
defense,  or  foreign  policy.  The  term  "intelligence"  in  section  552(b) 
(7)  (D)  is  intended  to  apply  to  positive  intelligence-gathering  activi- 
ties, counter-intelligence  activities,  and  background  security  investi- 
gations by  governmental  units  which  have  authority  to  conduct  such 
functions.  By  "an  agency"  the  conferees  intend  to  include  criminal 
law  enforcement  authorities  as  well  as  other  agencies.  Personnel, 
regulatory,  and  civil  enforcement  investigations  are  covered  by  the 
first  clause  authorizing  withholding  of  information  that  would  reveal 
the  identity  of  a  confidential  source  but  are  not  encompassed  by  the 
second  clause  authorizing  withholding  of  all  confidential  information 
under  the  specified  circumstances. 

The  conferees  also  wish  to  make  clear  that  disclosure  of  information 
about  a  person  to  that  person  does  not  constitute  an  invasion  of  his 
privacy.  Finally,  the  conferees  express  approval  of  the  present  Justice 
Department  policy  waiving  legal  exemptions  for  withholding  historic 
investigatoi-y  records  over  15  years  old,  and  they  encourage  its  con- 
tinuation. 

SEGREGABLE  PORTIONS  OF  RECORDS 

The  Senate  amendment  contained  a  provision,  not  included  in  the 
House  bill,  providing  that  any  reasonably  segregable  portion  of  a  rec- 
ord shall  be  provided  to  any  person  requevSting  such  record  after  the 
deletion  of  portions  which  may  be  exempted  under  subsection  (b)  of 
the  Freedom  of  Information  law. 

The  conference  substitute  follows  the  Senate  amendment. 

ANNUAL  REPORTS  BY  AGENCIES 

The  House  bill  provided  that  each  agency  submit  an  annual  report, 
on  or  before  March  1  of  each  calendar  year,  to  the  Speaker  of  the  House 
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and  the  President  of  the  Senate,  for  referral  to  the  appropriate  com- 
mittees of  the  Congress.  Such  report  shall  include  statistical  informa- 
tion on  the  number  of  agency  determinations  to  withhold  information 
requested  under  the  Freedom  of  Information  law;  the  reasons  for 
such  withholding ;  the  number  of  appeals  of  such  adverse  determina- 
tions with  the  result  and  reasons  for  each ;  a  copy  of  every  rule  made 
by  the  agency  in  connection  with  this  law ;  a  copy  of  the  agency  fee 
schedule  with  the  total  amount  of  fees  collected  by  the  agency  during 
the  year ;  and  other  information  indicating  efforts  to  properly  admin- 
ister the  Freedom  of  Information  law. 

The  Senate  amendment  contained  similar  provisions  and  added  two 
requirements  not  contained  in  the  House  bill,  (1)  that  each  agency  re- 
port list  those  officials  responsible  for  each  denial  of  records  and  the 
numbers  of  cases  in  which  each  participated  during  the  year  and  (2) 
that  the  Attorney  General  also  submit  a  separate  annual  report  on  or 
before  March  1  of  each  calendar  year  listing  the  number  of  cases  aris- 
ing under  the  Freedom  of  Information  law,  the  exemption  involved 
in  each  such  case,  the  disposition  of  the  case,  and  the  costs,  fees,  and 
penalties  assessed  under  the  law.  The  Attorney  General's  report  shall 
also  include  a  description  of  Justice  Department  efforts  to  encourage 
agency  compliance  with  the  law. 

The  conference  substitute  incorporates  the  major  provisions  of  the 
House  bill  and  two  Senate  amendments.  With  respect  to  the  annual 
reporting  by  each  agency  of  the  names  and  titles  or  positions  of  each 
person  responsible  for  the  denial  of  records  requested  under  the  Free- 
dom of  Information  law  and  the  number  of  instances  of  participation 
for  each,  the  conferees  wish  to  make  clear  that  such  listing  include 
those  persons  responsible  for  the  original  determination  to  deny  the 
information  requested  in  each  case  as  well  as  all  other  agency  employ- 
ees or  officials  who  were  responsible  for  determinations  at  subsequent 
stages  in  the  decision. 

EXPANSION   OF  AGENCY  DEFINITION 

The  House  bill  extends  the  applicability  of  the  Freedom  of  Infor- 
mation law  to  include  any  executive  department,  military  department. 
Government  corporation,  Government-controlled  corporation,  or  other 
establishment  in  the  executive  branch  of  Government  (including  the 
Executive  Office  of  the  President),  or  any  independent  regulatory 
agency. 

The  Senate  amendment  provided  that  for  purposes  of  the  Freedom 
of  Information  law  the  term  agency  included  any  agency  defined  in 
section  551(1)  of  title  5,  United  States  Code,  and  in  addition  included 
the  United  States  Postal  Service,  the  Postal  Rate  Commission,  and 
any  other  authority  of  the  Government  of  the  United  States  which  is 
a  corporation  and  which  receives  any  appropriated  funds. 

The  conference  substitute  follows  the  House  bill.  The  conferees 
state  that  they  intend  to  include  within  the  definition  of  "agency" 
those  entities  encompassed  by  5  U.S.C.  551  and  other  entities  includ- 
ing the  United  States  Postal  Service,  the  Postal  Rate  Commission, 
and  government  corporations  or  government-controlled  corporations 
now  in  existence  or  which  may  be  created  in  the  future.  They  do  not 
intend  to  include  corporations  which  receive  appropriated  funds  but 
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aro  neitlier  chartered  b}'  the  Federal  Government  nor  controlled  by  it, 
snch  as  the  Corporation  for  Public  Broadcasting.  Expansion  of  the 
definition  of  "a<rency"  in  this  subsection  is  intended  to  broaden  appli- 
cability of  the  Freedom  of  Information  Act  but  it  is  not  intended  that 
the  term  "agency"'  be  applied  to  subdivisions,  offices  or  units  within  an 
agency. 

With  respect  to  the  meaning  of  the  term  "Executive  Office  of  the 
President"  the  conferees  intend  the  result  reached  in  Soucie  v.  David.^ 
448  F.  2d.  1067  (C.A.D.C  1971).  The  term  is  not  to  be  interpreted  as 
including  the  President's  immediate  personal  staff  or  imits  in  the 
Executive  Office  whose  sole  function  is  to  advise  and  assist  the 
President. 

EFFECTIVE  DATE 

Both  the  House  bill  and  the  Senate  amendment  provided  for  an 
effective  date  of  90  days  after  the  date  of  enactment  of  these  amend- 
ments to  the  Freedom  of  Information  law. 

The  conference  substitute  adopts  the  language  of  the  Senate 
amendment. 

Edward  Kennedy, 
Philip  A.  Hart, 
Birch  Bath, 
quentin  n.  burdick, 
John  Tunney, 
Charles  McC.  Mathias, 

Managers  on  the  Part  of  the  Senate. 
Chet  Holifield, 
William  S.  Moorhead, 
John  E.  Moss, 
Bill  Alexander, 
Frank  Horton, 
John  N.  Erlenborn, 
Paul  McCloskey, 

Managers  on  the  Part  of  the  Home. 
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To  the  House  of  Representatives : 

I  am  returning  herewith  without  my  approval  H.R.  12471,  a  bill  to 
amend  the  public  access  to  documents  provisions  of  the  Administra- 
tive Procedures  Act.  In  August,  I  transmitted  a  letter  to  the  conferees 
expressing  my  support  for  the  direction  of  this  legislation  and  present- 
ing my  concern  with  some  of  its  provisions.  Although  I  am  gratified 
by  the  Congressional  response  in  amending  several  of  these  provisions, 
sigaificant  problems  have  not  been  resolved. 

Tirst,  I  remain  concerned  that  our  military  or  intelligence  secrets 
and  diplomatic  relations  could  be  adversely  affected  by  this  bill.  This 
provision  remains  unaltered  following  my  earlier  letter. 

I  am  prepared  to  accept  those  aspects  of  the  provision  which  would 
enable  courts  to  inspect  classified  documents  and  review  the  justifica- 
tion for  their  classification.  However,  the  courts  should  not  be  forced 
to  make  what  amounts  to  the  initial  classification  decision  in  sensitive 
and  complex  areas  where  they  have  no  particular  expertise.  As  the 
legislation  now  stands,  a  determination  by  the  Secretary  of  Defense 
that  disclosure  of  a  document  would  endanger  our  national  security 
would,  even  though  reasonable,  have  to  be  overturned  by  a  district 
judge  who  thought  the  plaintiff's  position  just  as  reasonable.  Such  a 
provision  would  violate  constitutional  principles,  and  give  less  weight 
before  the  courts  to  an  executive  determination  involving  the  protec- 
tion of  our  most  vital  national  defense  interests  than  is  accorded  deter- 
minations involving  routine  regulatory  matters. 

I  propose,  therefore,  that  where  classified  documents  are  requested 
the  courts  could  review  the  classification,  but  would  have  to  uphold 
the  classification  if  there  is  a  reasonable  basis  to  support  it.  In  deter- 
mining the  reasonableness  of  the  classification,  the  courts  would  con- 
sider all  attendant  evidence  prior  to  resorting  to  an  in  camera  exam- 
ination of  the  document. 

Second,  I  believe  that  confidentiality  would  not  be  maintained  if 
many  millions  of  pages  of  FBI  and  other  investigatory  law  enforce- 
ment files  would  be  subject  to  compulsory  disclosure  at  the  behest  of 
any  person  unless  the  Government  could  prove  to  a  court — separately 
for  each  paragraph  of  each  document — that  disclosure  "would"  cause 
a  type  of  harm  specified  in  the  amendment.  Our  law  enforcement 
agencies  do  not  have,  and  could  not  obtain,  the  large  number  of  trained 
and  knowledgeable  personnel  that  would  be  needed  to  make  such  a 
line-by-line  examination  of  information  requests  that  sometimes  in- 
volve hundreds  of  thousands  of  documents,  within  the  time  constraints 
added  to  current  law  by  this  bill. 

Therefore,  I  propose  that  more  flexible  criteria  govern  the  re- 
sponses to  requests  for  particularly  lengthy  investigatory  records  to 
mitigate  the  burden  which  these  amendments  would  otherwise  impose, 
in  order  not  to  dilute  the  primary  responsibilities  of  these  law  en- 
forcement activities. 

(nz) 
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Finally,  the  ten  days  afforded  an  agency  to  determine  whether  to 
furnish  a  requested  document  and  the  twenty  days  afforded  for  de- 
terminations on  appeal  are,  despite  the  provision  concerning  un- 
usual circumstances,  simply  unrealistic  in  some  cases.  It  is  essential 
that  additional  latitude  be  provided. 

I  shall  submit  shortly  language  which  would  dispel  my  concerns 
regarding  the  manner  of  judicial  review  of  classified  material  and  for 
mitigating  the  administrative  burden  placed  on  the  agencies,  espe- 
cially our  law  enforcement  agencies,  by  the  bill  as  presently  enrolled. 
It  is  only  my  conviction  that  the  bill  as  enrolled  is  unconstitutional 
and  unworkable  that  would  cause  me  to  return  the  bill  without  my 
approval.  I  sincerely  hope  that  this  legislation,  which  has  come  so 
far  toward  realizing  its  laudable  goals,  will  be  reenacted  with  the 
changes  I  propose  and  returned  to  me  for  signature  during  this  ses- 
sion of  Congress. 

Gerald  R.  Ford. 

The  White  House,  October  17,  1974.. 
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H.  R.  12471 

Binttg'third  Congress  of  the  United  States  of  America 

AT  THE  SECOND  SESSION 

Beffin  and  held  at  the  City  of  Washington  on  Monday,  the  twenty-first  day  of  January^ 
one  thousand  nine  hundred  and  seventy-four 

9in  act 

To  amend  section       of  title  6,  United  States  Code,  Icnown  as  the  Freedom  of 

Information  Act. 

Be  it  enacted  by  the  Senate  and  House  of  liepresentativeg  of  the 
United  /States  of  America  in  Congress  assembled^  That  (a)  the  fourth 
sentence  of  section  552  (a)  (2)  of  title  5,  United  States  Code,  is  amended 
to  read  as  follows :  "Each  agency  shall  also  maintain  and  make  avail- 
able for  public  inspection  and  copying  current  indexes  providing 
identify  in  information  for  the  public  as  to  any  matter  issued,  adopte<i, 
or  |>roinul;{at«(l  after  .Inly  4,  1!)G7,  and  I'equired  by  tliis  paragraiih  to 
bo  made  available  or  published.  Each  agency  shall  promptly  puolish, 
<iuaiteily  or  more  frequently,  and  distribute  (by  sale  or  otherwise) 
copies  of  each  index  or  supplements  thereto  unless  it  determines  by 
order  pul>lishcd  in  the  Federal  Register  that  the  publication  would 
1m)  unnecessary  and  impracticable,  in  which  case  the  agency  shall  none- 
theless provide  copies  of  such  index  on  request  at  a  cost  not  to  exceed 
the  direct  cost  of  duplication.". 

(b)(1)  Section  552(a)  (3)  of  title  5,  United  States  Code,  is  amended 
to  read  as  follows : 

"(3)  Except  with  respect  to  the  records  made  available  under  para- 
graphs (1)  and  (2)  of  this  subsection,  each  agency,  upon  any  request 
for  records  which  (A)  reasonably  describes  such  records  and  (B) 
is  made  in  accordance  with  published  rules  stating  the  time,  place, 
fees  (if  any) J  and  procedures  to  be  followed,  shall  make  the  records 
promptly  available  to  any  person.". 

(2)  Section  552(a)  of  title  5,  United  States  Code,  is  amended  by 
i-edcsignating  paragraph  (4),  and  all  references  thereto,  as  paragraph 
(5)  and  by  inserting  immediately  after  paragraph  (3)  the  following 
new  paragraph : 

"(4)  (A)  In  order  to  carry  out  the  provisions  of  this  section,  each 
agency  shall  promulgate  regulations,  pursuant  to  notice  and  receipt 
oi  public  comment,  specifying  a  uniform  schedule  of  fees  applicable 
to  all  constituent  units  of  such  agency.  Such  fees  shall  be  liniited  to 
reasonable  standard  charges  for  document  search  and  duplication  and 
provide  for  recovery  of  only  the  direct  costs  of  such  search  and  dupli- 
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cation.  Documents  shall  be  furnished  without  charge  or  at  a  reduced 
charge  where  the  agency  determines  that  waiver  or  reduction  of  the 
fee  is  in  tlie  public  interest  because  furnishing  the  information  can 
be  considered  as  primarily  benefiting  the  senerat  public. 

"(B)  On  complaint,  the  district  court  of  the  United  States  in  the 
district  in  which  the  complainant  resides,  or  has  his  principal  place 
of  business,  or  in  which  the  agency  records  are  situated,  or  in  the 
District  of  Columbia,  has  jurisdiction  to  enjoin  the  agency  {rom  with- 
holding agency  records  and  to  order  the  production  or  any  agency 
records  improperly  withheld  from  the  complainant.  In  such 
the  court  shall  determine  the  matter  do  novo,  and  may  examine  the 
contents  of  such  agency  records  in  camera  to  determine  whether  such 
records  or  any  part  thereof  shall  be  withheld  under  anv  of  the  exemp- 
tions set  forth  in  subsection  (b)  of  this  section,  and  the  burden  is  on 
the  agency  to  sustain  its  action. 

"(C)  Notwithstanding  any  other  provision  of  law,  the  defendant 
shall  serve  an  answer  or  otherwise  plead  to  any  complaint  made 
under  this  subsection  within  thirty  days  after  service  upon  the 
defendant  of  the  pleading  in  which  such  complaint  is  made,  unless  the 
court  otherwise  directs  for  good  cause  shown. 

"(D)  Except  as  to  cases~Oie  couit  considers  of  greater  importance, 
proceedings  before  the  district  court,  as  authorized  by  this  subsection, 
and  appeals  therefrom,  take  precedence  on  the  docket  over  all  cases 
and  shall  be  assigned  for  hearing  and  trial  or  for  argument  at  the 
earliest  practicable  date  and  expedited  in  every  way. 

"(E)  The  couit  may  assess  against  the  United  States  reasonable 
attorney  fees  and  other  litigation  costs  reasonably  incurred  in  any 
case  under  this  section  in  which  the  complainant  has  substantially 
prevailed. 

"(F)  Whenever  the  court  orders  the  production  of  any  agency 
records  improperly  withheld  from  the  complainant  and  assesses 
against  the  Unit«d  States  reasonable  attorney  fees  and  other  litigation 
costs,  and  the  court  additionally  issues  a  written  finding  that  the  cir- 
cumstances suirounding  the  withholding  raise  questions  whether 
agency  personnel  acted  arbitrai'ily  or  capriciously  with  respect  to  the 
witliliolding,  tlio  Civil  Service  Conimissioin. shall  promptly  initiate  a 
pnKUM'diiig  to  (U^t-ermino  whctlier  disciplinary  action  is  warnintcd 
against  the  olliccr  or  employ w,  who  was  primarily  responsil>le  for  the 
withholding,  'i'he  Commission,  aft-cr  investigation  and  consideration 
of  the  ovidenco  submitted,  shall  submit  its  findings  and  recomir>onda- 
tions  to  the  administrative  authoritv  of  the  agency  concerned  and 
shall  send  copies  of  the  findings  ana  recommendations  to  the  officer 
or  employee  or  hi^  representative.  The  administrative  authority  shall 
take  the  corrective  action  that  the  Commission  recommends. 

"(G)  In  the  event  of  noncompliance  with  the  order  of  the  court, 
the  district  coui-t  may  punish  for  contempt  the  responsible  employee, 
and  in  the  case  of  a  uniformed  service,  the  responsible  member.". 

(c)  Section  552(a)  of  title  5,  United  States  Code,  is  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph: 

"(6)  (A)  Each  agency,  upon  any  request  for  records  made  under 
paragraph  (1),  (2)  ,  or  (3^  of  this  subsection,  shall — 

"(i)  determine  witnin  ten  days  (excepting  Satui-days,  Sundays, 
and  legal  public  holidays)  after  the  receipt  of  any  such  request 
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whether  to  comply  with  such  request  and  shall  immediately  notify 
the  person  making  such  request  of  such  determination  and  the 
reasons  therefor,  and  of  the  right  of  such  person  to  appeal  to  the 
head  of  the  agency  any  adverse  determination;  ana 

"(ii)  make  a  determination  with  respect  to  any  appeal  within 
twenty  days  (excepting  Saturdays,  Sundays,  and  legal  public 
holidays)  after  the  receipt  of  such  appeal.  If  on  appeal  the  denial 
of  the  request  for  records  is  in  whole  or  in  part  upheld,  the  agency 
shall  notify  the  person  making  such  request  of  the  provisions 
for  judicial  review  of  that  determination  under  paragraph  (4) 
of  this  subsection. 
"(B)  In  unusual  circumstances  as  specified  in  this  subparagraph, 
the  time  limits  prescribed  in  either  clause  (i)  or  clause  (ii)  of  sub- 
paragraph (A)  may  be  extended  by  written  notice  to  the  person 
making  such  reaucst  setting  forth  the  reasons  for  such  extension  and 
the  date  on  whicn  a  determination  is  expected  to  be  dispatched.  No  such 
notice  shall  specify  a  date  that  would  result  in  an  extension  for  more 
than  ten  working  days.  As  used  in  this  subparagraph,  'unusual  cir- 
cumstances' means,  but  only  to  the  extent  reasonably  necessary  to 
the  proper  processing  of  the  particular  request — 

"(i)  the  need  to  search  for  and  collect  the  requested  records  from 
field  facilities  or  other  establishments  that  are  separate  from  the 
office  processing  the  request ; 

"(ii)  the  neea  to  search  for,  collect,  and  appropriately  examine 
a  voluminous  amount  of  separate  and  distinct  records  which  are 
demanded  in  a  single  request;  or 

"(iii)  the  need  for  consultation,  which  shall  be  conducted  with 
all  practicable  speed,  with  another  agency  having  a  substantial 
interest  in  the  determination  of  the  request  or  among  two  or  more 
components  of  the  agency  having  substantial  subject-matter 
interest  therein. 

"(C)  Any  person  making  a  request  to  any  agency  for  records  under 
paragraph  (1),  (2),  or  (3)  of  this  subsection  shall  be  deemed  to  have 
exhausted  his  auministrative  remedies  with  respect  to  such  request 
if  the  agency  fails  to  comply  with  the  applicable  time  limit  provisions 
of  this  paragraph.  If  the  Government  can  show  exceptional  circum- 
stances exist  and  that  the  agency  is  exercising  duo  diligence  in 
responding  to  tlic  request,  the  couit  may  retain  jurisdiction  and  allow 
the  agency  additional  time  to  complete  its  review  of  the  records.  Upon 
any  determination  by  an  agency  to  comply  with  a  request  for  records, 
the  records  shall  Iks  made  promptly  available  to  such  person  making 
such  re(|iicRt.  Any  notification  of  denial  of  any  ivqupst  for  m'.onis 
under  this  snbstu'tion  sluill  set  forth  tlio  names  an<l  titles  or  positions 
of  eacli  person  resixHisible  for  the  denial  of  such  request.". 

Sk<!.  2.  (a)  Section  r)r)2(b)(l)  of  title  5,  Unitwl  SUiUis  Code,  is 
Hnieiidcdio  read  as  follows  : 

"(1)(A)  Hpeciiically  authori%e4  under  crite.ria  established  by 
an  Executive  order  to  bo  kei>t  secret  in  the  interest  of  national 
defense  or  foi-eign  policy  and  (B)  are  in  fact  properly  classified 
pursuant  to  stich  Executive  order:", 
(b)  Section  552(b)  (7)  of  title  5,  United  States  Code,  is  amended 
to  read  as  follows : 

"(7)  investigatory  records  compiled  for  law  enforcement  pur- 


4 


poses,  but  only  to  the  extent  that  the  production  of  such  records 
would  (A)  interfere  with  enforcement  proceedings,  (B)  deprive 
a  person  of  a  right  to  a  fair  trial  or  an  impartial  adjudication, 
(C)  constitute  an  unwarranted  invasion  of  personal  privacy,  (D) 
disclose  the  identity  of  a  conAdential  source  and,  in  the  case  of 
a  record  compiled  by  a  criminal  law  enforcement  authority  in  the 
course  of  a  criminal  investigation,  or  by  an  agency  conducting  a 
lawful  national  security  intelligence  investigation,  confidential 
information  furnished  only  by  the  confidential  source,  (E)  dis- 
close investigative  techniques  and  procedures,  or  (F)  endanger 
the  life  or  physical  safety  of  law  enforcement  personnel;", 
(c)  Section  552(b)  of  title  5,  United  States  Code,  is  amended  by 
adding  at  the  end  the  following :  "Any  reasonably  segregable  portion 
of  a  record  shall  be  provided  to  any  person  requesting  such  record 
after  deletion  of  the  portions  which  are  exempt  under  this  subsection.". 

Src.  3.  Section  552  of  title  5,  United  States  Code,  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsections : 

"(d)  On  or  before  March  1  of  each  calendar  year,  each  agency  shall 
submit  a  report  covering  the  preceding  calendar  year  to  the  Speaker 
of  the  House  of  Representatives  ana  President  of  the  Senate  for 
referral  to  the  appropriate  committees  of  the  Congress.  The  report 
shall  include — 

"(1)  the  number  of  determinations  made  by  such  agency  not 
to  comply  with  requests  for  records  made  to  such  agency  imdcr 
subsection  (a)  and  the  reasons  for  each  such  determination; 

"^2)  the  number  of  appeals  made  by  persons  under  subsection 
(a)  (6),  the  result  of  such  appeals,  and  the  reason  for  the  action 
upon  each  appeal  that  results  in  a  denial  of  information ; 

"(3)  the  names  and  titles  or  positions  of  each  person  respon- 
sible for  the  denial  of  records  requested  under  this  section,  and 
the  number  of  instances  of  participation  for  each ; 

"(4)  the  results  of  each  proceeding  conducted  pursuant  to 
subsection  (a)(4^(F).  incluaing  a  report  of  the  disciplinary 
action  taken  against  tne  officer  or  employee  who  was  primarily 
responsible  for  improperly  withholding  records  or  an  explanation 
of  why  disciplinary  action  was  not  taken ; 

"(5)  a  copy  of  every  rule  made  by  such  agency  regarding  tliis 
section ; 

"(6)  a  copy  of  the  fee  schedule  and  the  total  amount  of  fees 
collected  by  the  agency  for  making  records  available  under  this 
section;  and 

"(7)  such  other  information  as  indicates  efforts  to  administer 
fully  this  section. 

The  Attorney  General  shall  submit  an  annual  report  on  or  before 
March  1  of  each  calendar  year  which  shall  include  for  the  prior 
calendar  year  a  listing  of  the  number  of  cases  arising  under  this  sec- 
tion, the  exemption  involved  in  each  case,  the  disposition  of  such  case, 
and  the  cost,  fvcs,  and  penalties  assessed  under  sul>sections  (a)(4) 
(10),  (F),  and  (G).  Such  report  sliall  also  include  a  description  of 
the  efforts  undertaken  by  the  Department  of  Justice  to  encourage 
agoncy  compliance  with  this  soction. 

"(e)  Kor  i)uri)oS(5s  of  this  section,  the  (enn  'ag<Micy'  as  <le(in«nl  in 
section  551(1)  of  this  title  includes  any  exe-cutive  (U»-i>artment,  military 
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d^^I)lll•tlncnt,  GovoninicJit  corporation,  (Joveinnu'iit  controlled  corpo- 
ration, or  other  establishment  in  the  executive  branch  of  the  Govern- 
ment (including?  the  Executive  Office  of  the  President),  or  any 
independent  regulatory  agency.". 

Sec.  4.  The  amendments  made  by  this  Act  shall  take  effect  on  tho 
ninetieth  day  beginning  after  the  date  of  enactment  of  this  Act. 


Carl  Axbert, 

Speaker  of  the  House  of  Representatives. 


James  O.  Eastland, 
President  of  the  Senate  pro  tempore. 


I  certify  that  this  Act  originated  in  the  House  of  Representatives. 


W.  Pat  Jennings, 

Clerk. 

By  W.  Raymond  Collet. 


Public  Law  93-502 
93rd  Congress,  H.  R.  12471 
November  21,  1974 


an  3ct 

To  amend  section  552  of  title  5,  United  States  Code,  known  as  the  Freedom  of 

Information  Act. 


Public  infor- 
mation. 
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Records,  avail- 
ability to 
public. 


Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  (a)  the  fourth 
sentence  of  section  552  (a)  (2)  of  title  5,  United  States  Code,  is  amended 
to  read  as  follows :  "Each  agency  shall  also  maintain  and  make  avail- 
able for  public  inspection  and  copying  current  indexes  pioviding 
identifying  information  for  the  public  as  to  any  matter  issued,  adopted, 
or  promulgated  after  July  4,  1967,  and  required  by  this  paragraph  to 
be  made  available  or  published.  Each  agency  shall  promptly  publish, 
quarterly  or  more  frequently,  and  distribute  (by  sale  or  otherwise) 
copies  of  each  index  or  supplements  thereto  unless  it  determines  by 
order  published  in  the  Federal  Register  that  the  publication  would 
be  unnecessary  and  impracticable,  in  which  case  the  agency  shall  none- 
theless provide  copies  of  such  index  on  request  at  a  cost  not  to  exceed 
the  direct  cost  of  duplication.". 

(b)(1)  Section  552(a)  (3)  of  title  5,  United  States  Code,  is  amended 
to  read  as  follows : 

"(3)  Except  with  respect  to  the  records  made  available  under  para- 
graphs (1)  and  (2)  of  this  subsection,  each  agency,  upon  any  request 
for  records  which  (A)  reasonably  describes  sucii  records  and  (B) 
is  made  in  accordance  with  published  rules  stating  the  time,  place, 
fees  (if  any),  and  procedures  to  be  followed,  shall  make  the  records 
promptly  available  to  any  person.". 

(2)  Section  552(a)  of  title  5,  United  States  Code,  is  amended  by 
redesignating  paragraph  (4),  and  all  references  thereto,  as  paragraph 
(5)  and  by  inserting  immediately  after  paragraph  (3)  the  following 
new  paragraph : 

"(4)  (A)  In  order  to  carry  out  the  provisions  of  this  section,  each 
agency  shall  promulgate  regulations,  pursuant  to  notice  and  receipt 
of  public  comment,  specifying  a  uniform  schedule  of  fees  applicable 
to  all  constituent  units  of  such  agency.  Such  fees  shall  be  limited  to 
reasonable  standard  charges  for  document  search  and  duplication  and 
provide  for  recovery  of  only  the  direct  costs  of  such  search  and  dupli- 
cation. Documents  shall  be  furnished  without  charge  or  at  a  reduced 
charge  where  the  agency  determines  that  waiver  or  reduction  of  the 
fee  is  in  the  public  interest  because  furnishing  the  information  can  /i 

be  considered  as  primarily  benefiting  the  general  public.  / 

"(B)  On  complaint,  the  district  court  of  the  United  States  in  the  Withheld  agency 
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district  in  which  the  complainant  resides,  or  has  his  principal  place 
of  business,  or  in  which  the  agency  records  are  situated,  or  in  the 
District  of  Columbia,  has  jurisdiction  to  enjoin  the  agency  from  with- 
holding agency  records  and  to  order  the  production  of  any  agency 
records  improperly  withheld  from  the  complainant.  In  such  a  case 
the  court  shall  determine  the  matter  do  novo,  and  may  examine  the 
contents  of  such  agency  records  in  camera  to  determine  whether  such 
records  or  any  part  thereof  shall  be  withheld  under  any  of  the  exemp- 
tions set  forth  in  subsection  (b)  of  this  section,  and  the  burden  is  on 
the  agency  to  sustain  its  action. 

"(C)  Notwithstanding  any  other  provision  of  law,  the  defendant 
shall  serve  an  answer  or  otherwise  plead  to  any  complaint  made 
under  this  subsection  within  thirty  days  after  service  upon  the 
defendant  of  the  pleading  in  which  such  complaint  is  made,  unless  the 
court  otherwise  directs  for  good  cause  shown. 
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"(D)  Except  as  to  cases  the  court  considers  of  greater  importance, 
proceedings  before  the  district  court,  as  authorized  by  this  subsection, 
and  appeals  therefrom,  take  precedence  on  the  docket  over  all  cases 
and  shall  be  assigned  for  hearing  and  trial  or  for  argument  at  the 
earliest  practicable  date  and  expedited  in  every  way. 
Attornay  fees  "(E)  The  court  may  assess  against  the  United  States  reasonable 
and  oorts.  attorney  fees  and  other  litigation  costs  reasonably  incurred  in  any 

case  under  this  section  in  which  the  complainant  has  substantially 
prevailed. 

CSC  proceeding  "(F)  Whenever  the  court  orders  the  production  of  any  agency 
•g&lnrt  officer  records  improperly  withheld  from  the  complainant  and  assesses 
or  enployee.  against  the  United  States  reasonable  attorney  fees  and  other  litigation 
costs,  and  the  court  additionally  issues  a  written  finding  that  the  cir- 
cumstances surrounding  the  withholding  raise  questions  whether 
agency  personnel  acted  arbitrarily  or  capriciously  with  respect  to  the 
withholding,  the  Civil  Service  Commission  shall  promptly  initiate  a 
proceeding  to  determine  whether  disciplinary  action  is  warranted 
against  the  officer  or  employee  who  was  primarily  responsible  for  the 
withholding.  The  Commission,  after  investigation  and  consideration 
of  the  evidence  submitted,  shall  submit  its  findings  and  recommenda- 
tions to  the  administrative  authority  of  the  agency  concerned  and 
shall  send  copies  of  the  findings  and  recommendations  to  the  officer 
or  employee  or  his  representative.  The  administrative  authority  shall 
take  the  corrective  action  that  the  Commission  recommends. 

"(G)  In  the  event  of  noncompliance  with  the  order  of  the  court, 
the  district  court  may  punish  for  contempt  the  responsible  employee, 
and  in  the  case  of  a  uniformed  service,  the  responsible  member.". 

(c)  Section  552(a)  of  title  5,  United  States  Code,  is  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph : 

"(6)  (A)  Each  agency,  upon  any  request  for  records  made  under 
paragraph  (1),  (2)  ,  or  (3)  of  this  subsection,  shall — 

"(i)  determine  within  ten  days  (excepting  Saturdays,  Sundays, 
and  legal  public  holidays)  after  the  receipt  of  any  such  request 
whether  to  comply  with  such  request  and  shall  immediately  notify 
the  person  making  such  request  of  such  determination  and  the 
reasons  therefor,  and  of  the  right  of  such  person  to  appeal  to  the 
head  of  the  agency  any  adverse  determination;  and 

"(ii)  make  a  determination  with  respect  to  any  appeal  within 
twenty  days  (excepting  Saturdays,  Sundays,  and  legal  public 
holidays)  after  the  receipt  of  such  appeal.  If  on  appeal  the  denial 
of  the  re<][uest  for  records  is  in  whole  or  in  part  upheld,  the  agency 
shall  notify  the  person  making  such  request  of  the  provisions 
for  judicial  review  of  that  determination  under  paragraph  (4) 
86  STATi  1??2   of  this  subsection. 
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86  STAT,  1563  "(B)  In  unusual  circumstances  as  specified  in  this  subparagraph, 
the  time  limits  prescribed  in  either  clause  (i)  or  clause  (ii)  of  sub- 
paragraph (A)  may  be  extended  by  written  notice  to  the  person 
making  such  request  setting  forth  the  reasons  for  such  extension  and 
the  date  on  which  a  determination  is  expected  to  be  dispatched.  No  such 
notice  shall  specify  a  date  that  would  result  in  an  extension  for  more 
'•Uhuaual  oir-  than  ten  working  days.  As  used  in  this  subparagraph,  'unusual  cir- 
oumstwioes."  cumstances'  means,  but  only  to  the  extent  reasonably  necessary  to 
the  proper  processing  of  the  particular  request — 

"  (i)  the  need  to  search  for  and  collect  the  requested  records  from 
field  facilities  or  other  establishments  that  are  separate  from  the 
office  processing  the  request ; 

"(ii)  the  need  to  search  fbr,  collect,  and  appropriately  examine 
a  voluminous  amount  of  separate  and  distinct  records  which  are 
demanded  in  a  single  request;  or 
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"(iii)  the  need  for  consultation,  which  shall  be  conducted  with 
all  practicable  speed,  with  another  agency  having  a  substantial 
interest  in  the  determination  of  the  request  or  among  two  or  more 
components  of  the  agency  having  substantial  subject-matter 
interest  therein. 

"(C)  Any  person  making  a  request  to  any  agency  for  records  under 
paragraph  (1),  (2),  or  (3)  of  this  subsection  shall  be  deemed  to  have 
exhausted  his  administrative  remedies  with  respect  to  such  request 
if  the  agency  fails  to  comply  with  the  applicable  time  limit  provisions 
of  this  paragraph.  If  the  Government  can  show  exceptional  circum- 
stances exist  and  that  the  agency  is  exercising  due  diligence  in 
responding  to  the  request,  the  court  may  retain  jurisdiction  and  allow 
the  agency  additional  time  to  complete  its  review  of  the  records.  Upon 
any  determination  by  an  agency  to  comply  with  a  request  for  records, 
the  records  shall  be  made  promptly  available  to  such  person  making 
such  request.  Any  notification  of  denial  of  any  request  for  records 
under  this  subsection  shall  set  forth  the  names  and  titles  or  positions 
of  each  person  responsible  for  the  denial  of  such  request.". 

Sec.  2.  (a)  Section  552(b)(1)  of  title  5,  United  States  Code,  is 
amended  to  read  as  follows : 

"(1)(A)  specifically  authorized  under  criteria  established  by 
an  Executive  order  to  be  kept  secret  in  the  interest  of  national 
defense  or  foreign  policy  and  (B)  are  in  fact  properly  classified 
pursuant  to  such  Executive  order ;". 

(b)  Section  552(b)  (7)  of  title  5,  United  States  Code,  is  amended 
to  read  as  follows : 

"(7)  investigatory  records  compiled  for  law  enforcement  pur- 
poses, but  only  to  the  extent  that  the  production  of  such  records 
would  (A)  interfere  with  enforcement  proceedings,  (B)  deprive 
a  person  of  a  right  to  a  fair  trial  or  an  impartial  adjudication, 
(C)  constitute  an  unwarranted  invasion  of  personal  privacy,  (D) 
disclose  the  identity  of  a  confidential  source  and,  in  the  case  of 
a  record  compiled  by  a  criminal  law  enforcement  authority  in  the 
course  of  a  criminal  investigation,  or  by  an  agency  conducting  a 
lawful  national  security  intelligence  investigation,  confidential 
information  furnished  only  by  the  confidential  source,  (E)  dis- 
close investigative  techniques  and  procedures,  or  (F)* endanger 
the  life  or  physical  safety  of  law  enforcement  personnel;". 

(c)  Section  552(b)  of  title  5,  United  States  Code,  is  amended  by 
adding  at  the  end  the  following :  "Any  reasonably  segregable  portion 
of  a  record  shall  be  provided  to  any  person  requesting  such  record 
after  deletion  of  the  portions  which  are  exempt  under  this  subsection.". 

Sec.  3.  Section  552  of  title  5,  United  States  Code,  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsections : 

"(d)  On  or  before  March  1  of  each  calendar  year,  each  agency  shall 
submit  a  report  covering  the  preceding  calendar  year  to  the  Speaker 
of  the  House  of  Representatives  and  President  of  the  Senate  for 
referral  to  the  appropriate  committees  of  the  Congress.  The  report 
shall  include — 

"(1)  the  number  of  determinations  made  by  such  agency  not 
to  comply  with  requests  for  records  made  to  such  agency  under 
subsection  (a)  and  the  reasons  for  each  such  determination; 

"(2)  the  number  of  appeals  made  by  persons  under  subsection 
(a)  (6),  the  result  of  such  appeals,  and  the  reason  for  the  action 
upon  each  appeal  that  results  in  a  denial  of  information ; 

"(3)  the  names  and  titles  or  positions  of  each  person  respon- 
sible for  the  denial  of  records  requested  under  this  section,  and 
the  number  of  instances  of  participation  for  each ; 
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"(4)  the  results  of  each  proceeding  conducted  puisuant  to 
subsection  (a)(4)(F),  including  a  report  of  the  disciplinary 
action  taken  against  the  officer  or  employee  who  was  primarily 
responsible  for  improperly  withholding  records  or  an  explanation 
of  why  disciplinary  action  was  not  taken ; 

"(5)  a  copy  of  every  rule  made  by  such  agency  regarding  this 
section ; 

"(6)  a  copy  of  the  fee  schedule  and  the  total  amount  of  fees 
collected  by  the  agency  for  making  records  available  under  this 
section;  and 

"(7)  such  other  information  as  indicates  efforts  to  administer 
fully  this  section. 

The  Attorney  General  shall  submit  an  annual  report  on  or  before 
March  1  of  each  calendar  year  which  shall  include  for  the  prior 
calendar  year  a  listing  of  the  number  of  cases  arising  under  this  sec- 
tion, the  exemption  involved  in  each  case,  the  disposition  of  such  case, 
and  the  cost,  fees,  and  penalties  assessed  under  subsections  (a)  (4) 
(E),  (F),  and  (G).  Such  report  shall  also  include  a  description  of 
the  efforts  undertaken  by  the  Department  of  Justice  to  encourage 
agency  compliance  with  this  section. 

"(e)  For  purposes  of  this  section,  the  term  'agency'  as  defined  in 
section  551  (1)  of  this  title  includes  any  executive  department,  military 
department,  Government  corporation.  Government  controlled  corpo- 
ration, or  other  establishment  in  the  executive  branch  of  the  Govern- 
ment (including  the  Executive  Office  of  the  President),  or  any 
independent  regulatory  agency.". 

Sec.  4.  The  amendments  made  by  this  Act  shall  take  effect  on  the 
ninetieth  day  beginning  after  the  date  of  enactment  of  this  Act. 


Carl  Albert 

Speaker  of  the  House  of  Representatives. 

James  0.  Eastland 
President  of  the  Senate  pro  tempore. 

88  STAT.  1564  
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IN  THE  HOUSE  OF  REPRESENTATIVES,  U.S., 

November  20,  1974. 

The  House  of  Representatives  having  proceeded  to  reconsider  the  bill  (H.R. 
12471)  entitled  "An  Act  to  amend  section  552  of  title  5,  United  States  Code, 
known  as  the  Freedom  of  Information  Act",  returned  by  the  President  of  the 
United  States  with  his  objections,  to  the  House  of  Representatives,  in  which  it 
originated,  it  was 

Resolved,  That  the  said  bill  pass,  two-thirds  of  the  House  of  Representatives 
agreeing  to  pass  the  same. 
Attest: 

W.  Pat  Jennings 

Clerk. 


Annual  report. 
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I  certify  that  this  Act  originated  in  the  House  of  Representatives. 

W.  Pat  Jennings 

Clerk. 

By  W .  Raymond  Colley 

IN  THE  SENATE  OF  THE  UNITED  STATES, 

November  21,  1974. 

The  Senate  having  proceeded  to  reconsider  the  bill  (H.  R.  12471)  entitled 
"An  Act  to  amend  section  552  of  title  5,  United  States  Code,  known  as  the 
Freedom  of  Information  Act",  returned  by  the  President  of  the  United  States 
with  his  objections  to  the  House  of  Representatives,  in  which  it  originated,  it 
was 

Resolved,  That  the  said  bill  pass,  two-thirds  of  the  Senators  present  having 
voted  in  the  affirmative. 
Attest: 

Francis  R.Valeo 

Secretary. 
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FREEDOM  OF  INFORMATION  ACT  AMENDMENTS 


To  Administrative  and 
Supervisory  Employees 

On  November  20,   1974,  the  House  of  Representatives  overrode  President  Ford's 
veto  of  H.R.  12471,  a  bill  to  amend  the  Freedom  of  Information  Act   (section  552 
of  title  5,  United  States  Code),  and  on  November  21,   the  Senate  followed  suit. 
Thus,   the  bill  became  law  (P.L.  93-502)  and  its  provisions  will  be  effective 
February  19,   1975   (90  days  after  enactment). 

The  Freedom  of  Information  Act,  enacted  in  1966,  requires  each  Federal  agency 
to  make  available  to  the  public  information  on  its  organization,  functions, 
procedures,   final  opinions,  and  statements  of  policy.     The  act  provides  for 
nine  exemptions,   including  information  on  national  defense  or  foreign  policy, 
matters  of  individual  privacy,  and  investigatory  files. 

The  new  law: 

Provides  that  each  Federal  agency  shall,  quarterly  or  more  frequently, 
publish  and  distribute  indexes  providing  identifying  information  on 
matters  required  to  be  open  to  the  public.     If  the  agency  decides  that 
publication  of  an  index  would  be  unnecessary  or  impractical,   it  must 
publish  such  decision  in  the  Federal  Register  and  still  must,  upon  re- 
quest, provide  copies  of  the  index.     Prior  law  required  agencies  only 
to  make  such  indexes  available  for  public  inspection  and  copying. 

Directs  each  agency  to  publish  a  uniform  set  of  fees  for  providing  docu- 
ments. Fees  can  be  waived  or  reduced  if  to  do  so  is  considered  to  be  in 
the  public  interest. 

Empowers  Federal  district  courts  to  order  agencies  to  produce  improperly 
withheld  documents  and  to  examine  the  contested  material  in  secret 
session  to  determine  if  they  were  properly  exempted  under  one  of  the 
nine  exempted  categories.     This  amendment  gives  courts  the  power  to  hold 
that  a  document  has  been  improperly  classified  and  therefore  should  be 
released.     The  burden  of  proof  that  contested  material  has  been  properly 
classified  is  on  the  agency. 

Sets,   for  agency  responses  to  requests,   time  limits  of  10  working  days 
for  an  initial  request  and  20  working  days  for  an  appeal  from  an  initial 
refusal  to  produce  documents.     (An  extension  of  up  to  10  working  days 
can  be  granted,  but  only  once  in  a  single  case.) 


Sets  a  30-day  time  limit  for  an  agency  response  to  a  complaint  filed  in 
court  under  the  act;  provides  that  such  cases  should  be  given  priority 


attention  by  the  courts  at  the  appeals,  as  well  as  at  trial,  level. 
The  original  Freedom  of  Information  Act  contained  no  such  time  limit; 
agencies  were  subject  to  the  regular  60-day  limit  of  the  Federal  Rules 
of  Civil  Procedure. 

Allows  courts  to  order  the  Government  to  pay  attorneys'   fees  and  court 
costs  for  persons  winning  suits  against  it  under  the  act. 

Authorizes  a  court  to  find  that  an  agency  employee  acted  capriciously 
or  arbitrarily  in  withholding  information.     Such  a  finding  sets  into 
action  Civil  Service  Commission  proceedings  to  determine  the  need  for 
disciplinary  action.     If  the  Commission  finds  such  a  need,  the  relevant 
agency  takes  the  disciplinary  action  which  the  Commission  recommended. 

Amends  the  national  defense  and  national  security  exemption  in  the  act 
to  make  it  clear  that  it  applies  only  to  information  properly  classi- 
fied as  national  defense  or  national  security  records,  and  provides  for 
judicial  review  of  an  agency's  determination  that  a  particular  record 
should  be  so  classified. 

Amends  the  law  enforcement  exemption  of  the  act  to  allow  the  withholding 
of  information  only  if  disclosure  interferes  with  enforcement  proceedings, 
deprives  someone  of  a  fair  trial  or  hearing,   invades  personal  privacy  in 
an  unwarranted  way,  discloses  the  identity  of  a  confidential  source,  dis- 
closes investigative  techniques,  or  endangers  law  enforcement  personnel. 
Tlie  amendment  also  protects  from  disclosure  all  information  from  a  con- 
fidential source  obtained  by  a  criminal  law  enforcement  agency  or  by  an 
agency  conducting  a  lawful  national  security  investigation. 

Provides  that  segregable  nonexempt  portions  of  requested  material  be 
released  after  deletion  of  the  exempt  portions. 

Requires  an  annual  report  by  each  agency  to  the  Congress  of  all  agency 
decisions  to  withhold  information  requested  under  the  act,  the  reasons, 
the  appeals,  the  results,  all  relevant  rules,  the  fee  schedule  and  the 
names  of  officials  responsible  for  each  denial  of  information. 

Requires  an  annual  report  from  the  Attorney  General  to  the  Congress 
listing  the  number  of  cases  arising  under  the  act,  the  exemption 
involved  in  each,  the  disposition,  costs,   fees  and  penalties  of  each. 

The  Office  of  Public  Affairs  is  now  analyzing  the  effect  of  the  act  on  the 
Social  Security  Administration's  operations.     You  may  expect  to  receive  further 
information  and  instructions  shortly. 


James  E.  Marquis 
Assistant  Commissioner  for 
Program  Evaluation  and  Planning 
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Mr.  Ervin,  from  the  Committee  on  Government  Operations, 
submitted  the  following 

REPOET 

[To  accompany  S.  3418] 

The  Committee  on  Government  Operations,  to  which  was  referred 
the  bill  (S.  3418)  to  establish  a  Federal  Privacy  Board  to  oversee  the 
gathering  and  disclosure  of  information  concerning  individuals,  to 
provide  management  systems  in  Federal  agencies,  State  and  local 
governments,  and  other  organizations  regarding  such  information,  and 
for  other  purposes,  having  considered  the  same,  reports  favorably 
thereon  with  an  amendment  in  the  nature  of  a  substitute  and  an 
amended  title  and  recommends  that  the  bill  as  amended  do  pass. 

Purpose 

The  purpose  of  S.  3418,  as  amended,  is  to  promote  governmental 
respect  for  the  privacy  of  citizens  by  requiring  all  departments  and 
agencies  of  the  executive  branch  and  their  employees  to  observe  cer- 
tain constitutional  rules  in  the  computerization,  collection,  manage- 
ment, use,  and  disclosure  of  personal  information  about  individuals. 

It  is  to  promote  accountability,  responsibility,  legislative  oversight, 
and  open  government  with  respect  to  the  use  of  computer  technology 
in  the  personal  information  systems  and  data  banks  of  the  Federal 
Government  and  with  respect  to  all  of  its  other  manual  or  mecha- 
nized files. 

It  is  designed  to  prevent  the  kind  of  illegal,  unwise,  overbroad, 
investigation  and  record  surveillance  of  law-abiding  citizens  produced 
in  recent  years  from  actions  of  some  over-zealous  investigators,  and 
the  curiosity  of  some  government  administrators,  or  the  wi'ongful 
disclosure  and  use,  in  some  cases,  of  personal  files  held  by  Federal 
agencies. 
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It  is  to  prevent  the  secret  gathering  of  information  on  people  or  the 
creation  of  secret  information  systems  or  data  banks  on  Americans 
by  employees  of  the  departments  and  agencies  of  the  executive  branch. 

It  is  designed  to  set  in  motion  for  long-overdue  evaluation  of  the 
needs  of  the  Federal  Government  to  acquire  and  retain  personal 
information  on  Americans,  by  requiring  stricter  review  within  agencies 
of  criteria  for  collection  and  retention. 

It  is  also  to  promote  observance  of  valued  principles  of  fairness  and 
individual  privacy  by  those  who  develop,  operate,  and  administer 
other  major  institutional  and  organizational  data  banks  of  govern- 
ment and  society. 

S.  3418  Accomplishes  These  Purposes  in  Five  Major  Ways 

First,  it  requires  agencies  to  give  detailed  notice  of  the  nature  and 
uses  of  their  personal  data  banks  and  information  systems  and  their 
computer  resources.  It  requires  a  new  Privacy  Commission  to  main- 
tain and  publish  an  information  directory  for  the  public,  to  examine 
executive  branch  proposals  for  new  personal  data  banks  and  systems, 
and  to  report  to  Congress  and  the  President  if  they  adversely  affect 
privacy  and  individual  rights.  It  penalizes  those  who  keep  secret  such 
a  personal  information  system  or  data  bank. 

Second,  the  bill  establishes  certain  minimum  information-gathering 
standards  for  all  agencies  to  protect  the  privacy  and  due  process 
rights  of  the  individual  and  to  assure  that  surrender  of  personal  infor- 
mation is  made  with  informed  consent  or  with  some  guarantees  of 
the  uses  and  confidentiality  of  the  information.  To  this  end,  it  charges 
agencies : 

To  collect,  solicit  and  maintain  only  personal  information  that 
is  relevant  and  necessary  for  a  statutory  purpose  of  the  agency; 

To  prevent  hearsay  and  inaccuracies  by  collecting  information 
directly  from  the  person  involved  as  far  as  practicable; 

To  inform  people  requested  or  required  to  reveal  information 
about  themselves  whether  their  disclosure  is  mandatory  or  volun- 
tary, what  uses  and  penalties  are  involved,  and  what  confiden- 
tiality guarantees  surround  the  data  once  government  acquires 
it;  and 

To  establish  no  program  for  collecting  or  maintaining  infor- 
mation on  how  people  exercise  First  Amendment  rights  without 
a  strict  reviewing  process. 

Third,  the  bill  establishes  certain  minimum  standards  for  handling 
and  processing  personal  information  maintained  in  the  data  banks 
and  systems  of  the  executive  branch,  for  preserving  the  security  of 
the  computerized  or  manual  system,  and  for  safeguarding  the  con- 
fidentiality of  the  information.  To  this  end,  it  requires  ever}'-  depart- 
ment and  agency  to  insure,  by  whatever  steps  they  deem  necessary: 

That  the  information  they  keep,  disclose,  or  circulate  about 
citizens  is  as  accurate,  complete,  timel}^,  and  relevant  to  the 
agency's  needs  as  possible ; 

That  the}^  refrain  from  disclosing  it  unless  necessary  for  em- 
plo^ee  duties,  or  from  making  it  available  outside  the  agency 
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without  the  consent  of  the  individual  and  proper  guarantees, 
unless  pursuant  to  open  records  laws,  or  unless  it  is  for  certain 
law  enforcement  or  other  purposes; 

That  they  take  certain  administrative  actions  to  keep  account 
of  the  employees  and  people  and  organizations  who  have  access 
to  the  system  or  file,  and  to  keep  account  of  the  disclosures  and 
uses  made  of  the  information; 

That  they  establish  rules  of  conduct  with  regard  to  theiethical 
and  legal  obligations  in  developing  and  operating  a  computerized 
or  other  data  system  and  in  handling  personal  data,  and  take 
action  to  instruct  all  employees  of  such  duties; 

That  they  not  sell  or  rent  the  names  and  addresses  of  people 
whose  files  they  hold ;  and 

That  they  issue  appropriate  administrative  orders,  provide 
personnel  sanctions,  and  establish  appropriate  technical  and 
physical  safeguards  to  insure  the  security  of  the  information  sys- 
tem and  the  confidentiality  of  the  data. 

Fourth^  to  aid  in  the  enforcement  of  these  legislative  restraints,  the 
bill  provides  administrative  and  judicial  machinery  for  oversight  and 
for  civil  remedy  of  violations.  To  this  end,  the  bill: 

Gives  the  individual  the  right,  with  certain  exceptions,  to  be 
told  upon  request  whether  or  not  there  is  a  government  record  on 
him  or  her,  to  have  access  to  it,  and  to  challenge  it  with  a  hearing 
upon  request,  and  with  judicial  review  in  Federal  Court; 

Establishes  an  independent  Privacy  Protection  Commission 
with  subpoena  power  and  authority  to  receive  and  investigate 
charges  of  violations  of  the  Act  and  report  them  to  the  proper 
officials ;  to  develop  model  guidelines  and  assist  agencies  in  imple- 
menting the  Act;  and  to  alert  the  President  and  Congress  to 
proposed  Federal  information  programs  and  data  banks  which 
deviate  from  the  standards  and  requirements  of  the  Act ;  and 

Judicial  remedies  allow  the  enforcement  of  the  act  through  the 
courts  by  individuals  and  organizations  in  civil  actions  challenging 
denial  of  access  to  personal  information  or  through  suits  by  the 
Attorney  General  or  any  aggrieved  person  to  enjoin  violations  or 
threatened  violations  of  the  Act. 

Fijth,  the  bill  requires  the  Commission  to  make  a  stud}'  of  the 
major  data  banks  and  computerized  information  systems  of  other 
governmental  agencies  and  of  private  organizations  and  to  recommend 
any  needed  changes  in  the  law  governing  their  practices  or  the  ap- 
plication of  all  or  part  of  this  legislation  in  order  to  protect  the  privacj'' 
of  the  individual. 

Background 

The  Committee  on  Government  Operations'  ad  hoc  Subcommittee 
on  Privacy  and  Information  Systems  condvicted  hearings  on  June  18, 
19,  and  20,  1974,  to  consider  S.  3418,  cosponsored  hy  Senators  Ervin, 
Percy,  Muskie,  and  Ribicoff.  The  hearings  were  held  jointly  with  the 
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Judiciary  Committee's  Subcommittee  on  Constitutional  Rights  which 
was  considering  the  following  legislation  on  related  issues : 

S.  2810,  introduced  by  Senator  Goldwater,  to  protect  the  constitu- 
tional right  of  privacy  of  individuals  concerning  whom  identifying 
numbers  or  identifiable  information  is  recorded  by  enacting  principles 
of  information  practice  in  furtherance  of  amendments  I,  III,  IV,  X, 
and  XIV  of  the  U.S.  Constitution ; 

S.  2542,  introduced  by  Senator  Bayh  to  protect  the  constitutional 
right  of  privacy  of  those  individuals  concerning  whom  records  are 
maintained;  and 

S.  3116,  introduced  by  Senator  Hatfield,  to  protect  the  indiWdual's 
right  to  privacy  by  prohibiting  the  sale  or  distribution  of  certain 
information. 

Committee  Oversight 

These  hearings  continued  the  oversight  by  the  Government  Opera- 
tions Committee  of  the  development  and  proper  management  of  auto- 
mated data  processing  in  the  Federal  Government  and  its  concern  for 
the  effect  on  Federal-State  relations  of  national  and  intergovernmental 
data  systems  involving  electronic  and  manual  transmission,  sharing, 
and  distribution  of  personal  information  about  citizens. 

Senator  Ervin  announced  the  joint  hearings  as  Chairman  of  both 
subcommittees,  in  a  Senate  speech  on  June  1 1  in  which  he  summarized 
the  issues  ahd  described  some  of  the  complaints  from  citizens  which 
have  been  receivied  by  Members  of  Congress,  as  follows: 

It  is  a  rare  person  who  has  escaped  the  quest  of  modern 
government  for  information.  Complaints  which  have  come 
to  the  Constitutional  Rights  Subcommittee  and  to  Con- 
gress over  the  course  of  several  administrations  show  that 
this  is  a  bipartisan  issue  which  effects  people  in  all  walks  of 
life.  The  complaints  have  shown  that  despite  our  reverence 
for  the  constitutional  principles  of  limited  Government  and 
freedom  of  the  individual,  Government  is  in  danger  of  tilting 
the  scales  against  those  concepts  by  means  of  its  information- 
gathering  tactics  and  its  technical  capacity  to  store  and  distrib- 
ute information.  When  this  quite  natural  tendency  of  Gov- 
ernment to  acquire  and  keep  and  share  information  about 
citizens  is  enhanced  by  computer  technology  and  when  it  is 
subjected  to  the  unrestrained  motives  of  countless  political 
administrators,  the  resulting  threat  to  individual  privacy 
make  it  necessarj?^  for  Congress  to  reaffirm  the  principle  of 
limited,  responsive  Government  on  behalf  of  freedom. 

The  complaints  show  that  many  Americans  are  more  con- 
cerned than  ever  before  about  what  might  be  in  their  records 
because  Government  has  abused,  and  may  abuse,  its  power  to 
investigate  and  store  information. 

They  are  concerned  about  the  transfer  of  information  from 
data  bank  to  data  bank  and  black  list  to  black  list  because 
they  have  seen  instances  of  it. 

They  are  concerned  about  intrusive  statistical  question- 
naires backed  by  the  sanctions  of  criminal  law  or  the  threat 
of  it  because  they  have  been  subject  to  these  practices  over  a 
number  of  years. 
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S.  3418  provides  an  "Information  Bill  of  Rights"  for  citizens  and  a 
"Code  of  Fair  Information  Practices"  for  departments  and  agencies 
of  the  executive  branch. 

Testimony  and  statements  were  received  from  Members  of  Congress 
who  have  sponsored  legislation  and  conducted  investigations  into 
complaints  from  citizens ;  from  Federal,  State,  and  local  officials  includ- 
ing representatives  of  the  Administration  and  certain  departments 
and  agencies,  the  Domestic  Council  Committee  on  Right  to  Privacy, 
the  Commerce  Department,  Bureau  of  the  Census,  National  Bureau 
of  Standards,  the  General  Services  Administration,  the  Office  of 
Telecommunications  Policy;  the  National  Governors  Conference,  the 
National  Legislative  Conference,  the  National  Association  for  State 
Information  Systems,  and  the  Government  Management  Information 
Sciences.  Many  interested  organizations  and  individuals  with  expert 
knowledge  of  the  subject  advised  the  Committee.  These  included  the 
former  Secretary  of  Health,  Education,  and  Welfare,  Elliot  Richard- 
son, authors  of  major  studies,  experts  in  computer  technology,  consti- 
tutional law,  and  public  administration,  the  American  Civil  Liberties 
Union,  Liberty  Lobby,  the  National  Committee  for  Citizens  in 
Education,  the  American  Society  of  Newspaper  Editors,  and  others. 

The  provisions  of  the  bill  as  reported,  reflect  the  bill  as  introduced, 
with  revisions  based  on  testimony  of  witnesses  at  hearings,  consulta- 
tions with  experts  in  privacy,  computer  technology,  and  law,  repre- 
sentatives of  Federal  agencies  and  of  many  private  organizations  and 
businesses,  as  well  as  the  staffs  of  a  number  of  congressional  com- 
mittees engaged  in  investigations  related  to  privacy  and  governro.ental 
information  systems. 

The  Committee  finds  that  the  need  for  enactment  of  these  provisions 
is  supported  by  the  investigations  and  recoro.mendations  of  numerous 
congressional  committees,  reports  of  bar  associations,  and  others 
organizations,  and  conclusions  of  governmental  study  commissions. 
To  cite  only  a  few,  there  are : 

Earlier  studies  of  computers  and  information  technology  by  the 
Senate  Committee  on  Government  Operations  and  the  current 
hearings  and  studies  relating  to  S.  3418; 

The  hearings  and  studies  on  computers,  data  banks  and  the  bill 
of  rights  and  other  investigations  of  privacy  violations  before  the 
Constitutional  Rights  Subcommittee; 

The  hearings  and  studies  of  computer  privacy  and  government 
information-gathering  before  the  Judiciary  Administrative  Prac- 
tices Subcommittee ; 

The  hearings  on  insurance  industries  and  other  data  banks 
before  the  Judiciary  Antitrust  Subcommittee ; 

The  hearings  on  abuses  in  the  credit  reporting  industries  and  on 
protection  of  bank  records  before  the  Senate  Banking,  Housing 
and  Urban  Affairs  Committee; 

Investigations  over  rnany  years  by  the  House  Government 
Operations  Committee;  and 

Finally,  there  are  many  revelations  during  the  hearings  before 
the  Select  Committee  on  Watergate  of  improper  access,  transfer 
and  disclosure  of  personal  files  and  of  unconstitutional,  illegal  or 
improper  investigation  of  and  collection  of  personal  information 
on  individuals. 
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Particularly  supportive  of  the  principles  and  purposes  of  S.  3418  are 
the  following  reports  sponsored  by  Government  agencies : 

1.  "Legal  Aspects  of  Computerized  Information  Systems"  by  the 
Committee  on  Scientific  and  Technical  Information,  Federal 
Council  of  Science  and  Technology,  1972. 

2.  "Records,  Computers  and  the  Eights  of  Citizens",  Report  of 
the  Secretary's  Advisory  Committee  on  Automated  Personal 
Data  Systems,  Department  of  Health,  Education  and  Welfare, 
July  1973. 

3.  "Databanks  in  a  Free  Society,  Computers,  Record-Keeping 
and  Privacy",  of  the  Computer  Science  and  Engineering  Board, 
National  Academy  of  Sciences,  by  Alan  F.  Westin  and  Michael 
Baker. 

4.  Technical  Reports  by  Project  Search  Law  Enforcement 
Assistance  Administration,  Department  of  Justice. 

5.  A  draft  study  by  the  Administrative  Conference  of  the 
United  States  on  Interagency  Transfers  of  Information. 

6.  Report  by  the  National  Governors  Conference. 

7.  Reports  by  international  study  bodies. 

The  ad  hoc  subcommittee  has  initiated  two  surveys  of  the  Governors 
and  of  the  attorneys  general  of  the  States  which  are  producing  re- 
sponses supportive  of  congressional  legislation  on  privacy  and  Federal 
computers  and  information  technology.  They  also  reveal  strong  efforts 
in  State  and  local  governments  to  enact  similar  or  stronger  legislation 
to  protect  privacy. 

The  need  for  the  bill  is  also  evident  from  the  sample  of  legal  literature 
and  public  administration  articles  and  press  articles  reprinted  in  the 
appendix  of  the  subcommittee  hearings. 

Finally,  there  are  the  complaints  of  information  abuses  received  by 
many  Members  of  Congress  and  diligently  investigated  by  each  of 
them. 

Dr.  Alan  F.  Westin,  director  of  the  1972  National  Academy  of 
Sciences  Project,  reported  that  the  study  suggested  "six  major  areas 
of  priority  for  public  action:  laws  to  give  individuals  a  right  of  notice, 
access,  and  challenge  to  virtually  every  file  held  by  local.  State,  and 
national  government,  and  most  private  record  systems  as  well;  pro- 
mulgation of  clearer  rules  for  data-sharing  and  data-restriction  than 
we  now  have  in  most  important  personal  data  files ;  rules  to  limit  the 
collection  of  unnecessary  and  overbroad  personal  data  by  any  or- 
ganization; increased  work  by  the  computer  industry  and  professionals 
on  security  measures  to  make  it  possible  for  organizations  to  keep  their 
promises  of  confidentiahty ;  limitations  on  the  current,  unregulated  use 
of  the  Social' Security  number;  and  the  development  of  independent, 
'information-trust'  agencies  to  hold  especially  sensitive  personal 
data,  rather  than  allowing  these  data  to  be  held  automatically  by 
existing  agencies." 

Witnesses  cited  the  failure  of  legislation  and  judicial  decisions  to 
keep  pace  with  the  growing  efficiency  of  data  usage  by  promulgating 
clear  standards  for  data  collection,  data  exchange,  and  individual 
access  rights.  Similarly,  many  other  witnesses  before  Congress  agreed 
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with  his  judgment  that  the  mid-1970's  is  precisely  the  moment  when 
such  standards  need  to  be  defined  and  installed  if  the  managers  of  large 
data  systems,  and  the  specialists  of  the  computer  industry,  are  to  have 
the  necessary  policy  guidelines  around  which  to  engineer  the  new  data 
systems  that  are  being  designed  and  implemented. 
Dr.  Westin  cautioned : 

To  delay  congressional  action  in  1974-75,  therefore,  is  to 
assure  that  a  large  number  of  major  data  systems  will  be 
built,  and  other  existing  computerized  systems  expanded,  in 
ways  that  will  make  it  extremely  costly  to  alter  the  software, 
change  the  file  structures,  or  reorganize  the  data  flows  to 
respond  to  national  standards.  And  beyond  the  money,  such 
late  changes  threaten  to  jeopardize  many  operations  in  vital 
public  services  that  will  be  increasingly  based  on  compu- 
terized systems — national  health  insurance,  family  assistance 
plans,  national  criminal-offender  records,  and  many  others. 
In  fact,  these  sj^stems  may  become  so  large,  so  expensive, 
and  so  vital  to  so  many  Americans  that  public  opinion  will 
be  put  to  a  terrible  choice— serious  interruption  of  services 
or  installation  of  citizen-rights  measures. 

The  spread  of  the  data  bank  concept,  the  increasing  computerization 
of  sensitive  subject  areas  relating  to  people's  personal  lives  and 
activities,  and  the  tendency  of  government  to  put  information  tech- 
nology to  uses  detrimental  to  individual  privacy  were  detailed  by 
Professor  Arthur  Miller.  He  stated : 

Americans  today  are  scrutinized,  measured,  watched, 
counted,  and  interrogated  by  more  governmental  agencies, 
law  enforcement  officials,  social  scientists  and  poll  takers 
than  at  any  other  time  in  our  history.  Probably  in  no  Nation 
on  earth  is  as  much  individualized  information  collected, 
recorded  and  disseminated  as  in  the  United  States. 

The  information  gathering  and  surveillance  activities  of 
the  Federal  Government  have  expanded  to  such  an  extent 
that  they  are  becoming  a  threat  to  several  of  every  Ameri- 
can's basic  rights,  the  rights  of  privacy,  speech,  assem- 
bly, association,  and  petition  of  the  Government. 

I  think  if  one  reads  Orwell  and  Huxley  carefully,  one 
realizes  that  "1984"  is  a  state  of  mind.  In  the  past,  dictator- 
ships always  have  come  with  hobnailed  boots  and  tanks  and 
machineguns,  but  a  dictatorship  of  dossiers,  a  dictatorship 
of  data  banks  can  be  just  as  repressive,  just  as  chilling  and 
just  as  debilitating  on  our  constitutional  protections.  I  think 
it  is  this  fear  that  presents  the  greatest  challenge  to  Con- 
gress right  now. 

Professor  Miller  characterized  the  reported  bill  as  "a  major  step 
in  developing  a  rationale  regulatory  scheme  for  achieving  an  effective 
balance  between  a  citizen  and  the  Government  in  the  important  field 
of  information  privacy.  The  creation  of  a  Privacy  Protection  Com- 
mission with  broad  power  of  investigation,  reporting,  and  suasion 
seems  to  me  to  be  an  effective  waj^  of  developing  policy  in  this  rapidly 
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changing  environment.  Also  worthy  of  enthusiastic  support  is  Title  II 
of  the  proposed  legislation.  We  simply  cannot  allow  more  time  to  pass 
without  developing  standards  of  care  with  regard  to  the  gathering 
and  handling  of  personal  information.  In  that  regard,  S.  3418  goes 
a  long  way  to  establish  the  much  needed  information  bill  of  rights." 

The  four-year  survey  by  the  Constitutional  Rights  Subcommittee, 
intended  as  an  aid  to  Congress  in  evaluating  pending  legislation, 
demonstrates  the  need  for  requiring  the  following  Congressional 
action : 

Explicit  statutory  authority  for  the  creation  of  each  data  bank, 
as  well  as  prior  examination  and  legislative  approval  of  all 
decisions  to  computerize  files; 

Privacy  safeguards  built  into  the  increasingly  computerized 
government  files  as  they  are  developed,  rather  than  merely 
attempting  to  supplement  existing  systems  with  privacy 
protections; 

Notification  of  subjects  that  personal  information  about  them 
is  stored  in  a  Federal  data  bank  and  provision  of  realistic  op- 
portunities for  individual  subjects  to  review  and  correct  their 
own  records; 

Constraints  on  interagency  exchange  of  personal  data  about 
individuals  and  the  creation  of  interagency  data  bank  coopera- 
tives; 

The  implementation  of  strict  security  precautions  to  protect 
the  data  banks  and  the  information  they  contain  from  unauthor- 
ized or  illegal  access;  and 

Continued  legislative  control  over  the  purposes,  contents 
and  uses  of  government  data  systems. 

HEW  Report 

Another  report  reflecting  major  provisions  of  S.  3418  is  that  rendered 
by  the  Secretary's  Advisory  Committee  on  Automated  Personal 
Data  Systems  to  the  Department  of  Health,  Education  and  Welfare. 
Former  Secretary  Elliot  Richardson  described  their  findings  in  his 
testimony. 

The  report  found  that  "concern  about  computer-based  record 
keeping  usually  centers  on  its  implications  for  personal  privacy,  and 
understandably  so  if  privacy  is  considered  to  entail  control  by  an 
individual  over  the  uses  made  of  information  about  him.  In  many 
circumstances  in  modern  life,  an  individual  must  either  surrender 
some  of  that  control  or  forego  the  services  that  an  organization  pro- 
vides. Although  there  is  nothing  inherently  unfair  in  trading  some 
measure  of  privacy  for  a  benefit,  both  parties  to  the  exchange  should 
participate  in  setting  the  teims." 

"Under  current  law,  a  person's  privacy  is  poorly  protected  against 
arbitrary  or  abusive  record-keeping  practices."  For  this  reason,  as 
well  as  because  of  the  need  to  estabhsh  standards  of  record -keeping 
practice  appiopriate  to  the  computer  age,  the  report  recommends  the 
enactment  of  a  Federal  "Code  of  Fair  Information  Practice"  for  all 
automated  personal  data  systems.  The  Code  rests  on  five  basic  prin- 
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ciples  that  would  be  given  legal  effect  as  "safeguard  requirements" 
for  automated  personal  data  systems. 

There  must  be  no  personal  data  record-keeping  systems  whose 
very  existence  is  secret. 

There  must  be  a  way  for  an  individual  to  find  out  what  informa- 
tion about  him  it'  in  a  record  and  how  it  is  used . 

There  must  be  a  way  for  an  individual  to  prevent  information 
about  him  that  was  obtained  for  one  purpose  from  being  used 
or  made  available  for  other  purposes  without  his  consent. 

There  must  be  a  way  for  an  individual  to  correct  or  amend  a 
record  of  identifiable  information  about  him. 

Any  organization  creating,  maintaining,  using,  or  disseminating 
records  of  identifiable  personal  data  must  assure  the  reliability 
of  the  data  for  their  intended  use  and  must  take  precautions  ta 
prevent  misuse  of  the  data.* 

The  Advisory  Committee  recommended  "the  enactment  of  legis-- 
lation  establishing  a  Code  of  Fair  Information  Practice  for  all  auto- 
mated personal  data  systems  as  follows: 

The  Code  should  define  "fair  information  practice"  as  ad'ierence 
to  specified  safeguard  requirements. 

The  Code  should  prohibit  violation  of  any  safeguard  requirement 
as  an  "unfair  information  practice." 

The  Code  should  provide  that  an  unfair  information  practice  be 
subject  to  both  civil  and  criminal  penalties. 

The  Code  should  provide  for  injunctions  to  prevent  violation  of 
any  safeguard  requirement. 

The  Code  should  give  individuals  the  right  to  bring  suits  for  unfair 
information  practices  to  recover  actual,  liquidated,  and  punitive 
damages,  in  individual  or  class  actions.  It  should  also  provide  for 
recovery  of  reasonable  attornej's'  fees  and  other  costs  of  litiga-- 
tion  incurred  by  individuals  who  bring  successful  suits." 

Pending  the  enactment  of  a  code  of  fair  information  practice,  the 
Advisory  Committee  also  recommended  that  all  Federal  agencie* 
apply  these  requirements  to  all  Federal  sj^stems,  and  assure  through 
formal  rulemaking  that  they  are  applied  to  all  other  systems  within, 
reach  of  the  Federal  government's  authority.  Beyond  the  Federal 
Government,  they  urged  that  state  and  local  governments,  the  institu- 
tions within  reach  of  their  authority,  and  all  private  organizatior* 
adopt  the  safeguard  requirements  by  whatever  means  are  appropriate. 

Revolutionary  changes  in  data  collection,  storage  and  shariiig 
were  described  by  Senator  Goldwater,  who  was  one  of  many  wit- 
nesses who  called  for  enactment  of  the  recommendations  of  the  HEW 
Advisory  Committee.  He  stated: 

Computer  storage  devices  now  exist  which  make  it  entirely 
practicable  to  record  thousands  of  millions  of  characters  of 
information,  and  to  have  the  whole  of  this  always  available 


'Reeordt,  CompuUrt,  and  the  Righlt  of  CUiuru,  U.S.  Department  of  Health,  Education,  and.  Welf&re',. 
1973,  p.  XX. 
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for  instant  retrieval  .  .  .  Distance  is  no  obstacle.  Communica- 
tions circuits,  telephone  lines,  radio  waves,  even  laster  beams, 
can  be  used  to  carry  information  in  bulk  at  speeds  which  can 
match  the  computer's  own.  Time-sharing  is  normal  ...  we 
are  now  hearing  of  a  system  whereby  it  is  feasible  for  there 
to  be  several  thousands  of  simultaneous  users  or  terminals. 
Details  of  our  health,  our  education,  our  employment,  our 
taxes,  our  telephone  calls,  our  insurance,  our  banking  and 
financial  transactions,  pension  contributions,  our  books 
borrowed,  our  airline  and  hotel  reservations,  our  professional 
societies,  our  family  relationships,  all  are  being  handled  by 
computers  right  now.  Unless  these  computers,  both  govern- 
mental and  private,  are  specifically  programmed  to  erase 
unwanted  history,  these  details  from  our  past  can  at  any  time 
be  reassembled  to  confront  us  .  .  .  We  must  program  the  pro- 
grammers while  there  is  still  some  personal  liberty  left. 

The  Committee  has  found  that  the  concern  for  privacy  is  a  bi- 
partisan issue  and  knows  no  political  boundaries.  President  Ford,  as 
Vice-President,  chaired  a  Domestic  Council  Committee  on  the  Right 
of  Privacy  which  was  established  by  President  Nixon  in  February 
1974.  In  recent  address  on  the  subject,  he  stated : 

In  dealing  with  troublesome  privacy  problems,  let  us  not, 
however,  scapegoat  the  computer  itself  as  a  Frankenstein's 
monster.  But  let  us  be  aware  of  the  implications  posed  to  free- 
dom and  privacy  emerging  from  the  ways  we  use  computers 
to  collect  and  disseminate  personal  information.  A  concerned 
involvement  by  all  who  use  computers  is  the  only  way  to 
produce  standards  and  policies  that  will  do  the  job.  It 
is  up  to  us  to  assure  that  information  is  not  fed  into  the 
ccmputer  unless  it  is  relevant. 

Even  if  it  is  relevant,  there  is  still  a  need  for  discretion. 
A  determination  must  be  made  if  the  social  harm  done  from 
some  data  outweighs  its  usefuUness.  The  decision-making 
process  is  activated  by  demands  of  people  on  the  government 
and  business  for  instant  credit  and  instant  services.  Com- 
puter technology  has  made  privacy  an  issue  of  urgent 
national  significance.  It  is  not  the  technology  that  concerns 
me  but  its  abuse.  I  am  also  confident  that  technology  capable 
of  designing  such  intricate  systems  can  also  design  measures 
to  assure  security. 

FEDNET 

In  the  same  address,  the  Vice-President  called  attention  to  FED- 
NET and  problems  involved  in  a  proposed  centralization  of  computer 
facilities  which  concerned  several  Congressional  committees  and  which 
provisions  in  S.  3418  would  correct.  He  stated: 

The  Government's  General  Services  Administration  has 
distributed  specifications  for  bids  on  centers  throughout  the 
country  for  a  massive  new  computer  network.  It  would  have 
the  potential  to  store  comprehensive  data  on  mdividuals  and 
institutions.  The  contemplated  system,  known  as  FEDNET, 
would  link  Federal  agencies  m  a  network  that  would  allow 
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GSA  to  obtain  personal  information  from  the  files  of  many 
Federal  departments.  It  is  portrayed  as  the  largest  single 
governmental  purchase  of  civilian  data  communication 
in  history. 

I  am  concerned  that  Federal  protection  of  individual 
privacy  is  not  3^et  developed  to  the  degree  necessary  to  pre- 
vent FEDNET  from  being  used  to  probe  into  the  lives  of 
individuals.  Before  building  a  nuclear  reactor,  we  design  the 
safeguards  for  its  use.  We  also  require  environmental  impact 
statements  specifying  the  anticipated  effect  of  the  reactor's 
operation  on  the  environment.  Prior  to  approving  a  vast 
computer  network  affecting  personal  lives,  we  need  a  com- 
parable privacy  impact  statement.  We  must  also  consider 
the  fallout  hazards  of  FEDNET  to  traditional  freedoms. 

Examples 

The  revelations  before  the  Select  Committee  to  Investigate  Presi- 
dential Campaign  Activities  concerning  policies  and  practices  of 
promoting  the  illegal  gathering,  use  or  disclosure  of  information  on 
Americans  who  disagreed  with  governmental  policies  were  cited  by 
almost  all  -witnesses  as  additional  reasons  for  immediate  congressional 
action  on  S.  3418  and  other  privacy  legislation.  The  representative  of 
the  American  Civil  Liberties  Union  stated : 

Watergate  has  thus  been  the  sj^mbolic  catalyst  of  a  tremen- 
dous upsurge  of  interest  in  securing  the  right  of  privacy: 
wiretapping  and  bugging  political  opponents,  breaking  and 
entering,  enemies  lists,  the  Huston  plan,  national  security 
justifications  for  wiretapping  and  burglary,  misuse  of 
information  compiled  by  government  agencies  for  political 
purposes,  access  to  hotel,  telephone  and  bank  records;  all 
of  these  show  what  government  can  do  if  its  actions  are 
shrouded  in  secrecy  and  its  vast  information  resources  are 
applied  and  manipulated  in  a  punitive,  selective,  or  political 
fashion. 

Despite  such  current  concern,  Congressional  studies  and  complaints 
to  Congress  show  that  the  threats  to  individual  privacy  from  the 
curiosity  of  administrators  and  salacious  inquiries  of  investigators 
predated  "Watergate"  by  many  years.  These  have  been  described  at 
length  in  the  hearing  record  on  S.  3418. 

For  example,  under  pain  of  civil  and  criminal  sanctions,  many 
people  have  been  selected  and  told  to  respond  to  questions  on  statis- 
tical census  questionnaires  such  as  the  following: 

How  much  rent  do  you  pay? 

Do  you  live  in  a  one-family  house? 

If  a  woman,  how  many  babies  have  you  had?  Not  counting  still 
births. 

How  much  did  you  earn  in  1967? 

If  married  more  than  once,  how  did  your  first  marriage  end? 

Do  you  have  a  clothes  dryer? 

Do  you  have  a  telephone,  if  so,  what  is  the  number? 
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Do  you  have  a  home  food  freezer? 
Do  you  own  a  second  home? 
Does  your  TV  set  have  UHF? 
Do  you  have  a  flush  toilet? 
Do  you  have  a  bathtub  or  shower? 

The  studies  show  that  thousands  of  questionnaires  are  sent  out 
yearly  asking  personal  questions,  but  people  are  not  told  their  re- 
sponses are  \  oluntarj*^ ;  many  think  criminal  penalties  attach  to  them ; 
it  is  difficult  for  them  to  find  out  what  legal  penalties  attach  to  a  denial 
of  the  information  or  what  will  be  done  with  it.  If  they  do  not  res])ond, 
reports  show  that  they  are  subjected  to  telephone  calls,  certified 
follow-u])  letters,  and  personal  visits.  Much  of  this  work  is  done  by 
the  Census  Bureau  under  contract,  and  many  people  believe  that 
whatever  agenc}^  receives  the  responses,  their  answers  are  subject  to 
the  same  mandatory  proA^isions  and  confidentiality  rules  as  the 
decennial  census  replies.  A  Senate  survey  revealed  that  in  3  years 
alone  the  Cer.sr.s  Bureau  had  provided  their  computer  services  at  the 
request  of  24  other  agencies  and  departments  for  conducting  voluntary 
surveys  covering  over  6  million  people.  Other  independent  voluntary 
surve3's  were  conducted  by  the  agencies  themselves  on  subjects 
ranging  from  bomb  shelters,  to  smoking  habits,  to  birth  control 
methods,  to  whether  people  who  had  died  had  slept  with  the  window 
open.  The  form  usually  asked  for  social  security  number,  address  and 
phone  number. 

One  such  survey  technic(ue  came  to  light  through  complaints  to 
Congress  from  elderly,  disabled  or  retired  people  in  all  walks  of  life  who 
were  pressured  to  answer  a  15-page  form  sent  out  by  the  Census 
Bureau  for  the  Department  of  Health,  Education  and  Welfare  which 
asked : 

What  have  you  been  doing  in  the  last  4  weeks  to  find  work? 

Taking  things  all  together,  would  you  say  you  are  very  happy, 
pretty  hapi)y,  or  not  too  happy  these  da^^s? 

Do  you  have  &ny  artificial  dentures? 

Do  you — or  your  spouse — see  or  telephone  j^our  parents  as 
often  as  once  a  week? 

What  is  the  total  number  of  gifts  that  3'ou  give  to  individuals 
per  year? 

How  many  different  newspapers  do  you  receive  and  buy 
legulaily? 

About  how  often  do  you  go  to  a  barber  shop  or  beauty  salon? 
What  were  you  doing  most  of  last  week? 

Applicants  for  Federal  jobs  in  some  agencies,  and  employees  in 
certain  cases,  have  been  subjected  to  programs  requiring  them  to 
answer  forms  of  psychological  tests  which  contained  questions  such 
as  these:* 


•Senate  Report  93-724,  to  accompany  S.  1688.  "To  Protect  the  Privacy  and  Rights  of  Federal  Employees." 
The  report  describes  other  similar  programs  for  soliciting,  collecting  or  using  personal  information  from 
and  about  applicants  and  employees.  S.  1688  has  been  approved  by  the  Senate  Ave  times. 
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I  am  very  seldom  troubled  by  constipation. 
My  sex  life  is  satisfactory . 
At  times  I  feel  like  swearing. 

I  have  never  been  in  trouble  because  of  my  sex  behavior. 
I  do  not  always  tell  the  truth. 

I  have  no  difficulty  in  starting  or  holding  my  bowel  movements. 
I  am  very  strongly  attracted  by  members  of  my  own  sex. 
I  like  poetiy. 

I  go  to  church  almost  every  week. 

I  believe  in  the  second  coming  of  Christ. 

I  believe  in  a  life  hereafter. 

M}^  mother  was  a  good  woman. 

I  believe  my  sins  are  unpardonable. 

I  have  used  alcohol  excessively. 

I  loved  my  Mother. 

I  believe  there  is  a  God. 

Many  of  my  dreams  are  about  sex  matters. 

At  periods  my  mind  seems  to  work  more  slowly  than  usual. 

I  am  considered  a  liberal  "dreamer"  of  new  ways  rather  than 
a  practical  follower  of  well-tried  ways,  (a)  true,  (b)  uncertain, 
(c)  false. 

When  telling  a  person  a  deliberate  lie,  I  have  to  look  away, 
being  ashamed  to  look  him  in  the  eye.  (a)  true,  (b)  uncertain, 
(c)  false. 

First  Amendment  Programs:  the  Army 

Section  201(b)(7)  prohibits  departments  and  agencies  from  under- 
taking programs  for  gathering  information  on  how  people  exercise 
their  First  Amendment  rights.  Section  201(a)  prevents  them  from 
collecting  and  maintaining  information  which  is  not  relevant  to  a 
statutory  purpose. 

The  need  for  these  provisions  have  been  made  evident  in  many  ways. 
In  addition  to  federal  programs  for  asking  people  questions  such  as 
whether  they  "believe  in  the  second  coming  of  Christ,"  there  have 
been  numerous  other  programs  affecting  First  Amendment  rights. 

One  of  the  most  pervasive  of  the  intrusive  information  programs 
which  have  concerned  the  Congress  and  the  public  in  recent  years 
involved  the  Aimy  surveillance  of  civilians,  through  its  own  records 
and  those  of  other  federal  agencies.  The  details  of  these  practices  have 
been  documented  in  Congressional  hearings  and  reports  and  were 
summarized  by  Senator  Ervin  as  follows:* 

'Hearings  before  the  Subcommittee  on  Constitutional  Rights  of  the  Judiciary  Committee,  4  Coltimbla 
Human  Rights  Reoieui  (1972)  Hearings,  y2d  Cong.,  2d  sess.  February  1971. 


S.R.  11S3  3 
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Despite  First  Amendment  rights  of  Americans,  and  de- 
spite the  constitutional  division  of  power  between  the  federal 
and  state  governments,  despite  laws  and  decisions  defining 
the  legal  role  and  duties  of  the  Arni}^,  the  Army  was  given 
the  power  to  create  an  information  system  of  data  banks 
and  computer  programs  which  threatened  to  erode  these 
restrictions  on  governmental  power. 

Allegedly  for  the  purpose  of  predicting  and  preventing 
civil  disturbances  which  might  develop  bej'ond  the  control 
of  state  and  local  officials.  Army  agents  were  sent  throughout 
the  country  to  keep  surveillance  over  the  way  the  civilian 
population  expressed  their  sentiments  about  government 
policies.  In  churches,  on  campuses,  in  classrooms,  in  public 
meetings,  they  took  notes,  taperecorded,  and  photographed 
people  who  dissented  in  thought,  word  or  deed.  This  included 
clergymen,  editors,  public  officials,  and  anyone  who  sym- 
pathized with  the  dissenters. 

With  very  few,  if  any,  directives  to  guide  their  activities, 
they  monitored  the  membership  and  policies  of  peaceful 
organizations  who  were  concerned  with  the  war  in  Southeast 
Asia,  the  draft,  racial  and  labor  problems,  and  commimity 
welfare.  Out  of  this  surveillance  the  Arm}^  created  blacklists 
of  organizations  and  personalities  which  were  circulated  to 
manj^  federal,  state  and  local  agencies,  who  were  all  requested 
to  supplement  the  data  provided.  Not  onl}'^  descriptions  of 
the  contents  of  speeches  and  political  comments  were  in- 
cluded, but  irrelevant  entries  about  personal  finances, 
such  as  the  fact  that  a  militant  leader's  credit  card  was 
withdrawn.  In  some  cases,  a  psychiatric  diagnosis  taken 
from  Army  or  other  medical  records  was  included. 

This  information  on  individuals  was  programmed  into  at 
least  four  computers  according  to  their  political  beliefs,  or 
their  memberships,  or  their  geographic  residence. 

The  Army  did  not  just  collect  and  share  this  information. 
•Analysts  were  assigned  the  task  of  evaluating  and  labeling 
these  people  on  the  basis  of  reports  on  their  attitudes, 
remarks  and  activities.  They  were  then  coded  for  entry 
into  computers  or  microfilm  data  banks. 

General  Statement 

The  premise  underlying  this  legislation  is  that  good  government  and 
efficient  management  require  that  basic  principles  of  privacy,  con- 
fidentiality and  due  process  must  appl}'  to  all  personal  information 
programs  and  practices  of  the  Federal  Government,  and  should  apply 
to  those  of  State  and  local  government  as  well  as  to  those  of  the  organi- 
zations, agencies  and  institutions  of  the  private  sector. 

The  need  for  such  a  general  legislative  formula  is  made  necessary  by 
the  haphazard  patterns  of  information  swapping  among  government 
agencies,  the  diversity  of  confidentiality  rules  and  the  unevenness  of 
their  application  within  and  among  agencies.  The  lack  of  self-restraint 
in  information-gathering  from  and  about  citizens  on  the  part  of  some 
agencies  has  demonstrated  the  potential  throughout  government  for 
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imposing  coercive  information  burdens  on  citizens  or  for  invading 
areas  of  thought,  belief  or  personal  life  which  should  be  beyond  the 
reach  of  the  Federal  data  collector. 

The  myriad  rules  and  regulations  reflecting  many  years  of  ad  hoc 
policy  decisions  to  meet  the  information  needs  of  administrators  facing 
problems  of  the  political  moment  will,  under  this  bill,  be  replaced  by  a 
rule  of  law.  The  Committee  emphasizes  that  enactment  of  such  general 
legislation  in  no  way  precludes  specific  legislation  to  govern  records  for 
special  programs  in  such  areas  as  tax,  finance,  health,  welfare,  census, 
and  law  enforcement.  Furthermore,  it  should  not  be  construed  as  a 
final  statement  by  Congress  on  the  right  of  privacy  and  other  related 
rights  as  they  may  be  developed  or  interpreted  by  the  courts. 

*  *  * 

The  Committee  affirms  that  the  present  statutory  division  of 
executive  branch  power  among  the  departments  and  agencies  and 
bureaus  promotes  accountability  and  is  most  conducive  to  legislative 
oversight,  Presidential  management,  and  responsiveness  to  the  public 
will.  We  believe  that  the  creation  of  formal  or  de  facto  national  data 
banks,  or  of  centralized  Federal  information  systems  without  certain 
statutory  guarantees  would  tend  to  defeat  these  purposes,  and  threaten 
the  observance  of  the  values  of  privacy  and  confidentiality  in  the 
administrative  process.  The  Committee  therefore  intends  in  S.  3418 
to  require  strict  reporting  by  agencies  and  departments  and  meaningful 
congressional  and  executive  branch  review  of  any  proposed  use  of 
information  technology  which  might  tend  to  further  such  negative 
developments. 

*  *  * 

The  Committee  recognizes  that  the  computer  is  an  instrument 
which  is  absolutely  essential  to  the  proper  transaction  of  many  gov- 
ernment programs,  and  that  the  collection  of  information  from  the 
individual  is  absolutely  necessary  to  carry  out  those  programs. 

Also  necessary  to  modem  government  is  the  science  of  management 
of  the  many  aspects  of  information  technology  and  its  related  pro- 
fessional personnel  which  have  been  incorporated  very  rapidly  into 
the  administrative  processes  of  the  Federal  Government. 

At  the  same  time,  however,  the  Committee  believes  that  in  the 
management  of  computer  systems  and  all  other  aspects  of  information 
technology,  a  special  status  must  be  accorded  to  the  issue  of  individual 
privacy,  that  is,  the  right  of  an  individual  to  have  such  gathering 
of  personal  information  as  may  be  collected  by  the  Government  con- 
fined to  that  for  which  there  is  a  legitimate  use,  and  then  secondly, 
after  it  is  gathered,  to  have  access  to  that  information  confined  to 
those  who  have  a  governmental  end  in  view  for  its  use,  and  thirdly, 
to  be  assured  by  government  that  there  is  as  little  leakage  as  possible 
to  unauthorized  persons. 

The  present  legislation  is  designed  to  foster  these  goals  in  the  ad- 
ministrative processes  of  the  executive  branch.  The  Committee 
believes  that  the  bill  strikes  a  balance  between  governmental  needs 
and  the  personal  freedoms  of  the  individual. 
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The  complexities  and  scale  of  modern  government  make  it  impossi- 
ble for  Congress  or  the  courts  to  monitor  every  decision  made  which 
involves  personal  information.  The  bill  therefore  depends  partly  for 
its  enforcement  on  the  individual  data  subject  and  makes  that  person 
a  participant  in  government's  decision  to  exercise  its  information 
power  over  an  individual. 

*  *  * 

The  Committee  is  convinced  that  legislation  cannot  and  should  not 
be  neutral  toward  the  information  technology  by  means  of  which  the 
Federal  Government  affects  individual  rights.  Certain  kinds  of  in- 
formation should  not  be  collected  or  maintained  or  disclosed  by 
government  agencies  because  to  do  so  is  either  unconstitutional,  unfair, 
unwise,  or  simply  bad  management  of  the  people's  business.  This 
means,  furthermore,  that  certain  computer  hardware  and  software 
used  to  operate  the  information  systems  of  government  should  provide 
features  which  will  promote  the  necessary  security  of  any  part  of  the 
system  and  the  confidentiality  of  the  information  processed  and 
handled  by  means  of  it. 

*  *  * 

The  bill  does  not  rest  solely  on  the  findings  of  any  one  report  or 
study,  but  on  review  and  consideration  of  all  of  the  studies  cited  here. 

The  Committee  is  convinced  that  effective  legislation  must  provide 
standards  for  and  limitations  on  the  information  power  of  government. 
Providing  a  right  of  access  and  challenge  to  records,  while  important, 
is  not  sufficient  legislative  solution  to  threats  to  privacy.  Contrary  to 
the  views  of  Administration  spokesmen  it  is  not  enough  to  tell  agencies 
to  gather  and  keep  only  data  which  is  reliable  by  their  rights  for  what- 
ever they  determine  is  their  intended  use,  and  then  to  pit  the  indi- 
vidual against  government,  armed  only  with  a  power  to  inspect  his 
file,  and  a  right  to  challenge  it  in  court  if  he  has  the  resources  and  the 
will  to  do  so. 

To  leave  the  situation  there  is  to  shirk  the  duty  of  Congress  to 
protect  freedom  from  the  incursions  by  the  arbitrarj^  exercise  of  the 
power  of  government  and  to  provide  for  the  fair  and  responsible  use  of 
that  power.  For  this  reason,  the  Committee  deems  especially  vital  the 
restrictions  in  section  201  which  deal  with  what  data  are  collected  and 
by  what  means.  For  this  reason,  the  establishment  of  the  Privacy  Com- 
mission is  essential  as  an  aid  to  enforcement  and  oversight. 

The  Committee  viev/s  the  standards  of  statutory  relevance  for 
data  gathering  as  minimum  and  as  paving  the  way  for  more  specific 
guarantees  in  each  area.  The  Committee  rejects  in  part  and  supple- 
ments the  position  of  the  \'/hite  House  representative,  the  Chairman 
of  the  Domestic  Council  Committee  on  Right  of  Privacy,  who  testified 
that  "the  Federal  Government  should  collect  from  individuals  only 
the  amount  and  types  of  information  that  are  reasonably  necessary 
for  public  protection."  He  stated  "I  do  not  think  it  is  possible  to  de- 
velop a  standard  of  reasonableness  in  any  more  precise  way  than  to 
ask  people  to  exercise  their  very  best  judgment  and  to  exercise  the 
utmost  restraint  in  the  amount  of  information  they  collect." 

The  Committee  found  many  helpful  definitions  of  privacy  and  con- 
fidentiality in  seeking  to  define  the  concepts  and  principles  developed 
in  the  provisions  of  S.  3418. 
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A  useful  statement  is  offered  by  the  report  on  Data  Banks  in  a  Free 
Society  project  by  the  National  Academy  of  Sciences,  which  dis- 
tinguishes them  in  the  following  terms : 

Privacy  is  independent  of  technological  safeguards;  it  in- 
volves the  social  policy  issues  of  what  information  should  be 
collected  at  all  and  how  much  information  should  be  as- 
sembled in  any  one  information  system.  (For  purposes  of 
the  principles  implemented  by  this  bill  for  the  Federal  exec- 
utive branch,  the  Committee  means  this  to  include  consti- 
tutional and  statutory  prohibitions  or  restraints.) 

Covfidentiality  is  the  central  issue  for  which  technological 
safeguards  are  relevant.  Where  an  organization  has  promised 
those  from  whom  it  collects  information  that  unauthorized 
uses  will  not  be  made  by  persons  inside  or  outside  that 
agency,  making  good  that  promise  of  confidentialit}'  requires 
record  security  controls  in  both  manual  and  computerized 
files. 

*  *  * 

"Privacy",  then,  is  a  shorthand  term  for  the  restraint  on  the  power 
of  government  to  investigate  individuals,  to  collect  information  about 
their  personal  lives  and  activities  in  societj'  or  in  ways  whicli  are 
banned  by  the  Constitution,  or  for  reasons  which  have  little  or  nothing 
to  do  with  the  purpose  of  government  or  of  the  agency  involved,  as 
their  powers  are  defined  by  the  Constitution  and  specific  statutes. 

Therefore,  the  Committee  believes  that  the  conclusions  of  study 
groups  set  up  in  the  executive  branch  to  study  computer  technology 
must  be  supplemented  by  the  complaints  from  citizens  and  evidence 
gathered  by  numerous  congressional  committees  on  the  over-reach  of 
its  information  power  by  the  Federal  executive  branch.  This  charac- 
teristic distinguishes  S.  3418  from  other  proposals  on  "privacy." 

State  Laws 

S.  3418  is  further  needed  to  complement  State  and  minicipal  laws 
and  regulations  which  have  been  adopted  to  protect  individual  privacy 
and  confidentialit}^  of  records,  and  which,  in  some  cases,  provide  more 
detailed  and  more  effective  protections  than  S.  3418.  Governors  and 
others  have  expressed  concern  that  despite  all  the  States  ma}'  do  to 
provide  guarantees,  they  are  not  effective  once  the  data  are  integrated 
in  a  Federal  information  sj'^stem  or  transferred  to  a  Federal  data 
bank.  S.  3418  will  safeguard  and  supplement  the  efforts  of  State 
legislatures. 

Coverage:  Private,  State  and  Local 

As  reported,  the  bill  applies  to  Federal  personal  information  sys- 
tems, whether  automated  or  manual,  and  to  those  of  State,  local  and 
private  organizations  which  are  specificallj^  created  or  substantially 
altered  through  grant,  contract  or  agreement  with  Federal  agencies, 
^^'here  the  agency  causes  provisions  of  the  act  to  be  applied  to  such 
systems  or  files  or  relevant  portions. 

As  introduced,  S.  3418  applied  to  all  governmental  and  private 
organizations  which  maintained  a  personal  information  system,  under 
supervision  of  a  strong  regulatory  bodj^,  with  provision  for  delegating 
power  to  State  instrumentalities. 
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The  Committee  has  cut  back  on  the  bill's  original  coverage  and 
ordered  the  Privacy  Commission  to  make  a  study  of  State,  local  and 
private  data  banks  and  recommend  precise  application  of  the  Act 
where  needed. 

The  original  coverage  reflected  the  recommendations  of  the  HEW 
Secretary's  Committee  for  "enactment  of  its  code  of  fair  information 
practice  for  all  automated  personal  data  systems,"  but  which  noted 
that  it  would  "wisely  be  applied  to  all  personal  data  systems  whether 
automated  or  manual." 

Hearing  witnesses  and  other  commentators  advocated  nationwide 
application  of  the  Act  to  protect  individual  privacy  and  other  rights 
from  invasion  by  Government  and  the  institutions  and  organizations 
of  society. 

Total  coverage  was  advocated  by  the  representative  of  the  American 
Civil  Liberties  Union  citing  examples  of  cases  and  programs  to  show 
that  information  collected  by  State,  local  and  private  institutions  can 
be  every  bit  as  harmful  to  the  individual.  These  included  the  reported 
need  for  additional  controls  over  the  retail  credit  industry,  whose  five 
largest  companies  maintain  files  on  54  million  people;  the  Medical 
Information  Bureau  in  Greenwich,  Connecticut,  a  major  source  of 
medical  information  on  13  million  Americans  for  life  insurance  com- 
panies; the  use  by  the  banking  industry  of  an  Electronic  Funds 
Transfer  Sj^stem  to  centralize  an  individual's  charges  all  over  the 
community  and  automatically  deduct  them  from  the  individual's 
bank  account;  the  uncontrolled  access  to  customer  records  and  can- 
celled checks  afforded  by  financial  institutions  to  law  enforcement 
officials  and  other  investigators  in  the  absence  of  subpena  and  notice 
to  the  individual. 

Professor  Miller  testified  in  1971  on  behalf  of  a  regulatory  com- 
mission with  power  to  embrace  the  activities  of  "non-Federal  informa- 
tion gatherers  that  might  adversely  aflfect  the  rights  we  are  trying 
to  protect.  The  regulators  should  be  particularly  attentive  to  the 
interlocking  relationships  that  have  begun  to  spring  up  between 
Federal  and  local  data  handlers  in  the  law  enforcement  field  and  the 
fact  that  many  of  the  Nation's  major  corporations  maintain  dossiers 
on  millions  of  Americans.  Close  scrutiny  of  the  latter  category  of  data 
banks  is  becoming  imperative  because  there  is  growing  reason  to 
believe  that  these  files  are  exchanged  both  within  the  private  sector 
and  with  law  enforcement  and  surveillance  groups  at  all  levels  of 
government.  In  short,  once  standards  are  established  for  Federal 
systems  I  believe  that  it  eventually  will  become  necessary  to  apply 
them  to  certain  non-Federal  sj'stems." 

Similar  findings  of  interlinking  networks  for  the  governmental  and 
private  sectors  were  found  by  the  Academ}^  of  Sciences  project. 

Professor  Vern  Countryman,  in  an  article  submitted  for  the  hearing 
record,  has  detailed  cases,  congressional  hearings,  and  practices  in- 
volving privately  compiled  dossiers  by  commercial  compilers,  punitive 
compilers,  and  benevolent  compilers. 

Reports  filed  for  the  hearing  record  from  the  Freedom  of  Informa- 
tion Center  of  the  University  of  Missouri  School  of  Journalism, 
describe  investigative  practices  and  intrusive  data-gathering  technique 
in  the  private  sector. 
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Problems  of  privacy,  standards,  confidentiality  and  security  in 
medical  and  health  records  programs  were  described  for  the  sub- 
committee by  doctors  in  private  practice  and  in  State  government. 

Extension  of  legislative  coverage  to  student  records  procedures  for 
gathering,  disclosure,  and  dire  process  in  educational  records  was 
advocated  by  Senator  James  L.  Buckley  and  by  witnesses  for  the 
Citizens  Committee  for  Education. 

Other  witnesses  advocated  coverage  of  State  and  local  systems,  but 
not  of  the  private  sector. 

Despite  calls  by  these  and  other  Avitnesses  for  total  or  partial 
coverage,  the  Committee  was  persuaded  to  delay  a  decision  on  total 
application  by  considerations  of  time  and  investigative  resources  for 
developing  a  full  hearing  record  and  for  drafting  the  needed  complex 
legislative  solution  for  information  abuses  in  the  private  sector,  beyond 
those  presently  covered  by  the  Fair  Credit  Reporting  Act  and  its 
pending  amendments. 

Former  Secretary  of  Health,  Education,  and  Welfare  Elliot  Richard- 
son noted  the  lack  of  a  precise  hearing  record  and  suggested  legisla- 
tion "to  establish  authority  in  an  existing  Federal  agency  or  in  some 
new  instrumentality  established  in  part  for  that  purpose,  to  make 
inquiry,  hold  hearings,  and  report  to  Congress  if  it  finds  a  prima 
facie  showing  of  need  for  legislation  to  assure  fair  information  practice 
in  some  particular  industry  or  other  segment  of  the  nongovernmental 
organizations  of  America.  Congress  could  then  take  whatever  action 
toward  developing  additional  legislation  seemed  necessary." 

Mr.  Richardson  endorsed  coverage  of  State  and  local  activities 
"substantially  affected  by  their  relationships  with  Federal  agencies, 
as  a  consequence  of  (1)  Federal  fiscal  contributions,  (2)  Federal 
record-keeping  or  data-collection  and  reporting  requiiements,  or  (.3) 
cooperative  ai'rangements  among  intergovernmental  personal  data 
system." 

Dr.  Westin,  while  endorsing  coverage  of  intergovernmental  com- 
puters systems,  opposed  the  total  coverage  of  the  original  bill,  citing 
"the  impracticality  and  dangers  involved  in  trying  to  regulate  and 
register  many  tens  or  hundreds  of  thousands  of  files  of  every  kind." 
He  recommended  "an  instrumentality  to  lead  private  organizations 
to  adopt  codes  of  fair  information  practice  as  thier  voluntary  policies, 
and  proposed  creating  a  national  commission  on  private,  interstate 
personal  data  systems."  This  commission  should,  testified  Dr.  Westin, 
"examine  the  conduct  of  those  nationwide  personal  data  systems  that 
affect  the  rights,  opportunities,  and  benefits  of  Americans,  holding 
hearings  as  necessary  and  with  a  strong,  competent  staff  to  make  on- 
site  visits  and  study  the  real  practices  of  organizations,  not  just  their 
formal  policies. 

"The  creation  of  such  a  commission  should  provide  an  extremely 
valuable  force  acting  on  the  private  sector.  It  would  push  privacy, 
confidentiality,  and  due  process  issues  to  the  top  of  the  organizational 
agenda,  and  into  the  design,  testing,  and  operational  thinking  of  data- 
sj^stem  managers  and  their  staffs.  It  would  move  the  computer  in- 
dustry and  computer  professionals  into  high  gear,  as  consultants  to 
the  user  organizations,  developers  of  new  techniques  and  materials, 
and  innovators  in  cost-effective  responses." 
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Numerous  representatives  of  private  organizations  and  of  business 
and  industry  opposed  the  total  coverage  of  the  bill,  citing  the  lack  of 
hearing  record,  the  existing  requirements  of  the  Fair  Credit  Reporting 
Act,  and  prohibitive  costs  of  implementing  S.  3418  in  the  private 
sector  without  passing  on  the  costs  in  consumer  services.  Most  indi- 
cated support  for  or  lack  of  opposition  to,  a  commission  study  of  pri- 
vacy invasions  by  the  private  sector. 

RIGHT  OF  ACCESS  AND  CHALLENGE 

The  Committee  believes  that  the  size  of  the  Federal  Government, 
the  sheer  number  of  personal  records  it  must  handle,  and  the  growing 
complexities  of  information  technology  require  that  the  full  protections 
against  abuses  of  the  power  of  government  to  aflfect  the  privacy  of  the 
individual  and  the  confidentiality  of  personal  information  must  depend 
in  part  upon  the  participation  of  the  individual  in  monitoring  the  main- 
tenance and  disclosure  of  his  own  file. 

To  this  end,  we  agree  with  the  members  of  numerous  respected  study 
bodies  that  an  individual  should  have  the  right  to  discover  if  he  is  the 
subject  of  a  government  file,  to  be  granted  access  to  it,  to  be  able  to 
assure  the  accuracy  of  it,  and  to  determine  whether  the  file  has  been 
abused  by  improper  disclosure. 

The  Committee  agrees  with  the  conclusion  of  one  government  study 
that  "In  the  majority  of  cases,  the  citizen's  right  of  access  to  informa- 
tion kept  on  him  by  the  Federal  Government  will  not  interfere  with  the 
ongoing  program  of  the  agency.  In  addition,  giving  the  individual  a 
right  of  access  often  will  be  a  desirable  adjunct  to  any  other  system 
designed  to  insure  file  accuracy." 

Furthermore,  the  Committee  adopts  the  timely  observation  of  one 
scholar  from  the  Council  on  Science  of  Technology  study  that  "giving 
the  individual  maximum  ability  to  examine  what  the  Government 
knows  on  the  person  should  help  promote  citizen  confidence  in  ac- 
tivities of  the  Federal  Government  and  is  essential  to  assure  that 
notions  of  due  process  are  employed  when  decisions  are  made  on  the 
basis  of  personal  information." 

So  important  does  the  Committee  consider  procedures  required  by 
the  bill  on  this  matter  that  it  is  determined  that  any  exemptions  from 
such  provisions  sought  under  the  rule-making  scheme  of  the  bill  must 
be  kept  to  an  absolute  minimum  and  must  not  be  made  on  the  basis  of 
parochial  agency  concerns.  It  finds  support  for  this  stand  in  the  con- 
clusion of  the  report  of  the  HEW  Secretary's  Advisory  Committee  on 
Automated  Personal  Data  Systems  that: 

No  exemption  from  or  qualification  of  the  right  of  data 
subjects  to  have  full  access  to  their  records  should  be  granted 
unless  there  is  a  clearly  paramount  and  strongly  justified 
societal  interest  in  such  exemption  or  qualification.  .  .  . 
The  instances  in  which  it  can  be  convincingly  demonstrated 
that  there  is  a  paramount  society  interest  in  depriving  an 
individual  of  access  to  data  about  himself  would  seem  to  be 
rare.  (pp.  61,  Report.) 

The  exemptions  allowed  from  observance  of  these  standards  are 
for  three  purposes  only,  national  defense  and  foreign  policy  and 
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certain  law  enforcement  investigative  and  intelligence  matters  where 
access  and  challenge  rights  are  found  to  damage  the  purpose  for  which 
the  information  was  collected. 

The  Committee  recognizes  that  while  many  agencies  afford  such 
rights,  many  agencies  deny  them  with  respect  to  certain  files.  Allowing 
only  these  narrow  areas  for  exemption  may  well  promote  the  reassess- 
ment of  existing  practices  whereby  individuals  are  deprived  of  full 
access  to  records  about  themselves,  and  some  agencies,  in  the  j'^ear 
before  the  Act  takes  effect,  may  well  see  fit  to  seek  special  legisla- 
tion permitting  special  treatment  of  certain  files  they  hold.  Mean- 
while, the  Committee  is  persuaded  by  the  language  of  the  HEW 
report: 

Many  organizations  are  likely  to  argue  that  it  is  not  in  the 
interest  of  their  data  subjects  to  have  full  access.  Others 
may  oppose  full  access  on  the  grounds  that  it  would  disclose 
the  content  of  confidential  third-party  recommendations  or 
reveal  the  identity  of  their  sources.  Still  others  may  argue 
that  full  access  should  not  be  provided  because  the  records 
are  the  property  of  the  organization  maintaining  the  data 
system.  Such  objections,  however,  are  inconsistent  with 
the  principle  of  mutuality  necessary  for  fair  information 
practice. 

The  relevance  of  the  rights  of  access  and  challenge  to  the  principle 
of  accountability  in  government,  to  efficient  achievement  of  manage- 
ment goals  and  to  a  public  sense  of  social  justice  is  recognized  in  a 
1970  report  made  by  the  Project  SEARCH  group  to  the  Justice 
Department.  That  report  called  for  a  citizen's  right  to  access  and 
challenge  to  certain  law  enforcement  records,  but  it  stated  the  follow- 
ing reasons  for  its  conclusions  which  the  committee  finds  worthy  of 
general  application: 

First,  an  important  cause  of  fear  and  distrust  of  com- 
puterized data  systems  has  been  the  feelings  of  powerlessness 
they  provoke  in  many  citizens.  The  computer  has  come  to 
symbolize  the  unresponsiveness  and  insensitivity  of  modem 
life.  Whatever  may  be  thought  of  these  reactions,  it  is  at 
least  clear  that  genuine  rights  of  access  and  challenge  would 
do  much  to  disarm  this  hostility. 

Second,  such  rights  promise  to  be  the  most  viable  of  all 
the  possible  methods  to  guarantee  the  accuracy  of  data 
systems.  Unlike  more  complex  internal  mechanisms,  they 
are  triggered  by  the  most  powerful  and  consistent  of  motives, 
individual  self-interest. 

Finally,  it  should  now  be  plain  that  if  any  future  system 
is  to  win^iublic  acceptance,  it  must  offer  persuasive  evidence 
that  it  is  quite  seriou.sly  concerned  with  the  rights  and 
interests  of  those  whose  lives  it  will  record.  The  committee 
can  imagine  no  more  effective  evidence  than  authentic 
rights  of  access  and  challenge.^ 

'  Project  SEARCH,  Committee  on  Security  and  Priyacy,  Technical  Report  No.  2,  July  1970,  p.  28. 
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Law  Enfokcement  Files 

Title  II  of  S.  3418  sets  general  standards  of  fair  records  keeping 
which  apply  to  practically  all  government  files,  including  those 
maintained  by  law  enforcement  agencies.  Although  various  com- 
mittees of  the  Congress  '  have  been  considering  legislation  which 
specifically  addresses  confidentiality  of  law  enforcement  files,  the 
Committee  is  of  the  view  that  prospects  for  that  legislation  is  suffi- 
ciently unclear  so  that  S.  3418  should  apply  in  its  general  terms  to 
such  files  until  such  time  as  the  law  enforcement  privacy  legislation 
is  enacted. 

Therefore  the  Committee  decided  that,  to  the  extent  feasible, 
S.  3418  should  apply  to  law  enforcement  files  but  that  such  application 
should  not.be  inconsistent  with  the  two  major  criminal  justice  privacy 
bills,  introduced  early  this  year,  S.  2963  by  Senator  Ervin  and  S.  2964 
by  Senator  Hruska  on  behalf  of  the  administration.  S.  3418  as  amended 
by  the  Committee  would  appl}^  the  general  standards  of  title  11, 
including  the  general  updating  and  accuracy  requirements  and 
provisions  affording  right  of  access  to  most  law  enforcement  files. 

The  Committee  recognizes,  however,  that  there  are  two  general 
classes  of  files  maintained  by  agencies  with  law  enforcement  functions, 
criminal  history  or  record  files  on  the  one  hand  and  intelligence  and 
investigative  files  on  the  other.  The  first  class  of  information,  defined 
for  the  purposes  of  S.  3418  as  "criminal  history  information"  includes 
routine  records  of  arrests  and  court  dispositions  sometimes  called 
rap  sheets.  As  a  general  principle  these  records  are  subject  to  all 
the  requirements  of  title  II  including  the  right  of  access  provision. 
This  is  entirely  consistent  with  both  the  Ervin  and  administration 
criminal  justice  privacy  legislation.  Indeed,  Director  Kelly  of  the  FBI, 
in  testimony  before  the  Subcommittee  on  Constitutional  Rights, 
expressed  support  for  the  general  access  and  challenge  provisions  con- 
tained in  the  two  criminal  justice  privacy  bills  and  replicated  in 
S.  3418: 

These  bills  provide  for  an  individual  to  obtain  access  to 
his  own  criminal  offender  record,  and  also  provide  pro- 
cedures for  him  to  challenge  that  record.  I  support  these 
provisions.  Currentlj^,  the  FBI  provides  copies  of  offender 
record  information  .  .  . 

As  for  the  other  general  provisions  of  title  II,  none  of  these  provisions 
are  inconsistent  with  the  criminal  justice  privacy  legislation  in  particu- 
lar as  they  apply  to  criminal  history  information.  Fvirthermore,  S.  3418 
permits  each  agencj^  to  promulgate  its  own  regulations  implementing 
the  Act  and  this  should  provide  sufficient  flexibility  so  that  the 
Attorney  General  wiW  not  undermine  good  law  enforcemant  practices  in 
promulgating  regulations.  Indeed,  since  early  this  year  the  Justice 
Department  has  been  drafting  regulations  which  address  most  of  the 
basic  issues  raised  by  S.  3418.  Those  regulations  set  certain  standards 
for  the  operation  of  any  routine  exchange  of  criminal  history  informa- 
tion by  the  FBI  and  for  the  funding  of  criminal  history  record  systems 
on  the  State  and  local  level  by  the  Law  Enforcement  Assistance 
Administration.  Although  the  Justice  Department  might  have  to 


'The  Senate  Subcommittee  on  Constitutional  Rights  and  House  Subcommittee  on  Civil  Rights  and 
Constitutional  Rights. 
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carefully  review  these  regulations,  if  this  legislation  is  passed,  their 
scope  and  thrust  are  essentially  what  would  be  required  of  the 
Department  of  Justice  by  this  legislation. 

The  second  class  of  information  generally  maintained  by  law  en- 
forcement agencies  are  intelligence,  or  investigative  files.  These  files 
contain  highly  sensitive  and  usually  confidential  information  collected 
by  law  enforcement  ofl&cers  in  anticipation  of  criminal  activity,  such 
as  by  organized  crime  figures,  or  in  the  course  of  investigating  criminal 
activity  which  has  already  occurred.  It  was  the  Committee's  judg- 
ment, shared  by  most  criminal  justice  privacy  experts  and  reflected  in 
the  pending  criminal  justice  privacy  legislation,  that  all  of  the  pro- 
visions of  title  II  of  S.  3418  could  not  be  applied  to  such  sensitive 
information.  In  particular,  it  would  not  be  appropriate  to  allow 
individuals  to  see  their  own  intelligence  or  investigative  files.  There- 
fore, the  bill  exempts  such  information  from  access  and  challenge 
requirements  of  title  II.  However,  most  of  the  other  general  accuracy 
and  updating  provisions  would  appty,  subject,  of  course,  to  the  rules 
and  regulations  issued  by  the  agency  head  in  the  course  of  implement- 
ing such  provisions. 

Obviously,  these  general  provisions  on  law  enforcement  records  are 
not  entirely  adequate.  The  two  criminal  justice  privacy  bills  address 
this  subject  in  considerable  detail  and  are  the  result  of  at  least  two 
years  of  careful  study  and  revision  by  the  Subcommittee  on  Constitu- 
tional Rights  and  the  Justice  Department.  However,  the  Committee 
feels  that  general  privacy  legislation  must  assure  subjects  of  law  en- 
forcement files  at  least  these  minimal  rights  until  such  time  as  the 
more  comprehensive  criminal  justice  legislation  is  passed. 

Privacy  Protection  Commission 

It  is  clear  that  manj''  of  the  information  abuses  over  the  last  decade 
could  have  been  avoided  with  the  help  of  an  independent  body  of 
experts  charged  with  protecting  individual  privacy  as  a  value  in 
government  and  society. 

Commentators  on  privacy  for  years  have  also  cited  the  need  for 
such  an  agency  to  help  deal  in  a  sj^stematic  fashion  with  the  great 
range  of  administrative  and  technological  problems  throughout  the 
many  agencies  of  the  Federal  Government. 

Title  I  of  S.  3418,  as  amended,  establishes  a  Privacy  Protection 
Commission  composed  of  five  experts  in  law,  social  science,  computer 
technology,  and  civil  liberties,  business,  and  State  and  local  govern- 
ment and  supported  by  a  professional  staff.  The  Commission  would 
be  empowered  to : 

Monitor  and  inspect  Federal  systems  and  data  banks  containing 
information  about  individuals; 

Compile  and  publish  an  annual  U.S.  Information  Directory  so 
that  citizens  and  Members  of  Congress  will  have  an  accurate 
source  of  up-to-date  information  about  the  personal  data- 
handling  practices  of  Federal  agencies  and  the  rights,  if  any, 
of  citizens  to  challenge  their  contents; 

Develop  model  guidelines  for  implementation  of  this  act  and 
assist  agencies  and  industries  in  the  voluntary  development  of 
fair  information  practices; 
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Investigate  and  hold  hearings  on  violations  of  the  Act,  and 
recommend  corrective  action  to  the  agencies,  Congress,  the 
President,  the  General  Accounting  Office,  and  the  Office  of 
Management  and  Budget; 

Investigate  and  hold  hearings  on  proposals  by  Federal  agencies 
to  create  new  personal  information  systems  or  modify  existing 
sj'stems  for  the  purpose  of  assisting  the  agencies.  Congress,  and  the 
President  in  their  effort  to  assure  that  the  values  of  privacy, 
confidentiality,  and  due  process  are  adequatel}'  safeguarded;  and 

Make  a  study  of  the  state  of  the  law  governing  privac}^- 
invading  practices  in  private  data  banks  and  in  State  and  local 
and  multistate  data  S3^stems. 

Need  for  a  Privacy  Protection  Unit 

There  is  an  urgent  need  for  a  permanent  staff  of  experts  within  the 
Federal  Government  to  inform  Congress  and  the  public  of  the  data- 
handling  practices  of  major  governmental  and  private  personal  infor- 
mation systems.  As  a  recent  study  by  the  Judiciary  Subcommittee  on 
Constitutional  Rights  graphically  demonstrates,  there  has  been  a 
proliferation  of  Federal  information  systems  and  data  banks  which, 
if  misused,  can  do  irreparable  harm  to  the  privacy  and  economic  well- 
being  of  millions  of  persons.  "Data  Banks  and  a  Free  Society,"  the 
study  done  for  the  National  Academy  of  Sciences  by  Professors  Alan 
F.  Westin  and  Michael  A.  Baker,  similarly  demonstrates  such  harm 
inherent  in  large  personal  information  systems  maintained  at  all  levels 
of  government  and  by  private  industry. 

Although  recent  attempts  to  turn  Federal  tax  records  into  weapons 
of  political  and  personal  revenge  have  come  to  light,  along  with  many 
other  record  abuses,  the  major  threat  to  most  Americans  lies  in  the 
inadvertent,  careless,  and  unthinking  collection,  distribution,  and 
storage  of  records  which  may  be  inaccurate,  incomplete,  or  irrelevant 
to  legitimate  governmental  needs.  This  threat  has  grown  tremen- 
doushi-  as  developments  in  telecommunications,  photocopying,  and 
computer  technology  have  accelerated  and  with  expanded  data- 
swapping  among  government  agencies  and  throughout  private 
industry. 

It  is  now  clear  that  Congress,  with  its  limited  technical  staff  and 
multitude  of  functions,  cannot  keep  track  of  these  developments  in 
every  Federal  agency  and  for  every  data  bank  with  the  depth  of  detail 
required  for  consistently  constructive  policy  analysis.  The  Constitu- 
tional Rights  Subcommittee  data  bank  study  and  other  agency-by- 
agency  studies  have  each  taken  3^ears  to  complete,  and  have  docu- 
mented the  frustrations  of  agency  delays,  withholding  of  data,  and 
camouflage  of  governmental  activities.  Citizens  also  have  no  place  to 
turn  to  find  out  which  agencies  or  companies  maintain,  distribute,  and 
use  personal  information  about  them.  Agencies  and  businesses  would 
similarly  benefit  from  the  existence  of  an  authoritative  source  of  infor- 
mation about  their  record-keeping  practices  which  would  protect 
them  from  misinformed  and  inflamatory  criticism. 

In  addition,  there  is  an  urgent  need  for  a  staff  of  experts  somewhere 
in  government  which  is  sensitive  both  to  the  privacy  interests  of 
citizens  and  the  informational  needs  of  government  and  which  can 
furnish  expert  assistance  to  both  the  legislative  and  executive  branches. 
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In  recent  years,  controversies  over  privacy  and  government  data 
banks  have  arisen  after  executive  branch  decisions  have  been  made. 
The  Commission  will  serve  the  important  purposes  of  raising  and 
resolving  privacy  questions  before  government  plans  are  put  in 
operation.  Agencies  need  help  to  incorporate  newly-refined  concepts 
of  individual  libert}^  into  their  current  procedures  without  unnecessary 
disruption  and  confusion.  Congress  and  the  President  need  help  in 
identifying  those  areas  in  which  privacy  safeguards  are  most  urgently 
needed  and  in  drafting  legislation  specifically  tailored  to  those  problem 
areas. 

There  are  now  over  100  privacy  bills  before  Congress.  Most  are  of 
unquestionable  merit,  but  only  a  few  can  receive  the  kind  of  sustained 
attention  to  survive  the  legislative  gauntlet.  The  proposed  Commission 
would  help  Congress  deal  with  those  bills  in  two  ways.  First,  it  would 
obviate  the  necessity  of  enacting  many  of  them  into  law  by  inducing 
agencies  and  industries  to  adopt  their  own  fair  information  practices. 
Second,  the  Commission  would  help  Congress  and  the  President  by 
narrowing  down  the  range  of  legislative  options  and  drafting  bills 
designed  to  achieve  a  good  "fit"  between  privacy  values  and  other 
values  in  the  context  of  often  unique  data-keeping  activities. 

It  may  well  be  that  regulatory  functions  will  eventually  have  to  be 
added  to  the  Commission's  powers  in  order  to  assure  that  privacy, 
confidentiality,  and  due  process  become  an  integral  part  of  govern- 
mental and  private  data  systems.  However,  the  Committee  has 
decided  not  to  address  this  area  in  the  legislation  pending  the  Com- 
mission's study. 

The  original  version  of  S.  3418  would  have  created  a  Federal  policy 
board  with  regulatory  powers  to  investigate  and  issue  cease  and 
desist  orders  for  violations  of  the  Act.  The  Committee  believes  that  it 
does  not  have  sufficient  evidence  to  support  a  case  for  vesting  broad 
regulatory  powers  in  a  board  charged  with  administrating  the  Act. 
Rather,  a  much  more  effective  and  less  cumbersome  procedure  will 
permit  an  individual  to  seek  enforcement  of  his  rights  under  pro- 
cedures established  by  each  Federal  agency.  Ultimate  enforcement  of 
those  rights  and  challenges  to  agency  judgments  would  rest  with 
United  States  District  Courts.  By  taking  this  action,  the  Committee 
did  not  mean  to  preclude  a  future  decision  by  the  Congress  to  vest 
regulatory  functions  in  the  Commission  to  assure  that  privacy, 
confidentiality,  and  due  process  become  an  integral  part  of  govern- 
mental and  private  data  systems. 

Public  administration  and  privacy  experts  have  urged  a  cautious 
approach  to  regulation  on  two  grounds.  First,  there  is  much  more 
that  privacy  advocates  need  to  know  about  information  systems  before 
they  are  in  a  position  to  make  demonstrably  constructive  regulatory 
policy  proposals.  Second,  there  is  substantial  evidence  that  agencies 
and  companies  are  not  inherently  hostile  to  letting  individuals  have 
more  of  a  say  in  what  the  files  say  about  them,  provided  that  the 
changes  can  be  made  in  an  orderly,  efficient,  and  economically  sound 
manner.  The  work  of  the  Secretary  of  Health,  Education,  and  Wel- 
fare's Advisory  Committee  on  Automated  Data  Systems,  Vice  Presi- 
dent Ford's  Domestic  Council  Committee  on  the  Right  of  Privacy, 
and  the  National  Academy  of  Sciences  Project  on  Computer  Data 
Banks,  clearly  demonstrate  that  the  right  of  privacy  has  its  advocates 
within  the  executive  branch.  Testimony  before  the  Committee  by 
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State  officials  was  nearly  unanimous  in  citing  a  need  for  higher  stand- 
ards and  better  regulation  of  privacy  practices  in  their  jurisdictions. 
Statements  by  private  industry  representatives  have  persuaded  the 
Conmaittee  that  a  substantial  measure  of  industry  cooperation  can 
be  anticipated. 

Thus,  the  Committee  believes  that  it  would  be  a  mistake  for  the 
Privacy  Protection  Commission  to  begin  its  work  in  an  adversarial 
posture,  either  as  a  regulatory  or  ombudsman-type  agency.  Those 
roles  may  come  in  time,  but  they  should  be  the  product  of  specific 
legislation  and  come  only  after  efforts  to  achieve  voluntary  reforms 
have  failed.  Meanwhile,  awareness  that  the  Commission  might  be 
vested  by  Congress  with  regulatory  powers  at  some  future  time  should 
have  a  salutory  effect  on  those  agencies  which  may  be  tempted  to 
ignore  its  suggestions,  or  which  fail  to  give  its  model  guidelines  the 
deference  due  them. 

Locating  the  Privacy  Unit 

The  Committee  has  concluded  that  the  best  place  to  vest  these  new 
functions  would  be  in  an  independent  commission.  The  decision  was 
arrived  at  with  some  reluctance,  because  members  of  the  Committee 
share  the  unwillingness  of  many  Members  of  Congress  to  create  still 
ro.ore  independent  commissions.  On  balance,  however,  the  commission 
route  seemed  the  best  solution  for  the  abuses  and  potential  threats 
which  have  been  documented. 

Having  concluded  that  an  expert  staff  and  an  independent  body  was 
needed  somewhere  in  the  Federal  Government  to  supply  information 
and  advice  and  conduct  investigations,  the  Committee  considered 
three  alternatives,  as  described  in  testimony  before  Committee  by 
Dr.  Christopher  H.  Pyle.  The  first  was  to  place  the  unit  in  the  General 
Accounting  Office,  modeled  on  the  Office  of  Federal  Elections.  The 
second  was  to  locate  it  in  the  Office  of  Management  and  Budget, 
much  Hke  the  Statistical  Policy  Division  which  polices  Federal  ques- 
tionnaires. The  third  alternative  was  to  create  an  independent 
commission. 

The  Committee  chose  not  to  recommend  vesting  the  investigatory 
and  advisory  functions  in  the  GAO  because  it  would  be  unwise  to 
dilute  the  GAO's  important  auditing  function  with  this  kind  of  sub- 
stantive policy  assignment.  Except  in  rare  instances,  responsibility 
within  Congress  for  policy  development  should  rest  with  its  com- 
mittees. Also,  placing  the  investigative  role  in  the  GAO  might  limit 
the  unit's  ability  to  study  multi- state  and  commercial  information 
systems  not  dependent  upon  the  Federal  budget,  which  is  the  focus 
of  the  GAO's  attention. 

Similar  considerations  persuaded  the  Committee  that  the  unit  could 
not  achieve  its  full  potential  as  part  of  the  Office  of  Management  and 
Budget.  Moreover,  the  Committee  was  of  the  opinion  that  the  privacy 
protection  unit  should  be  available  to  congressional  committees  as 
well  as  executive  agencies — a  relationship  which  could  not  be  guar- 
anteed by  making  it  part  of  the  President's  staff.  On  the  other  hand, 
by  creating  the  unit  as  a  commission,  its  reports  and  expertise  could 
be  available  to  both  the  GAO  and  0MB. 
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The  Committee  received  suggestions  that  creation  of  such  an  in- 
dependent commission  should  be  delayed  in  order  to  develop  legislation 
charging  it  with  the  functions  of  dealing  with  classification  and  freedom 
of  information  issues,  as  well  as  privac}''  and  civil  liberties. 

While  they  pose  significant  problems,  these  other  two  subject 
areas  go  to  different  considerations  of  government.  Creation  of  a 
privacy  commission  is  recognition  of  the  fact  that  the  Congress  intends 
to  afford  access  to  the  decision-making  centers  of  government  to  in- 
terests which  promote  the  privacy  of  individual  Americans  against 
overlj^-intrusive  or  arbitrary  government  information  policies.  To 
dilute  the  quality  of  that  access,  as  institutionalized  in  the  structure 
by  the  Privacy  Commission,  would  defeat  the  purpose  of  the  legisla- 
tion. It  would  reduce  the  viability  of  privacy  as  a  matter  of  concern  in 
the  Federal  Government.  By  thus  denying  itself  the  full  strength  of 
the  investigative  help  needed  to  protect  privacy  and  due  process  in 
the  A^ears  ahead,  Congress  would  dilute,  in  turn,  the  quality  of  protec- 
tions which  it  and  the  other  branches  of  Government  might  otherwise 
afford  to  those  amendments  in  the  Bill  of  Rights  which  safeguard 
privacy. 

The  administration  has  opposed  the  creation  of  a  commission  partly 
for  reasons  of  cost.  It  is  the  Committee's  belief,  however,  that  the  Com- 
mission is  vitally  needed  to  promote  the  quality  of  legislative  and 
administrative  oversight  which  will  provide  a  privacy  bulwark  for 
Americans  in  the  years  ahead.  It  is  expected,  furthermore,  that  the 
savings  it  will  effect  in  the  Federal  Government  will  far  outweigh  the 
immediate  cost. 

Enforcement 

The  Act  is  enforceable  in  the  courts  with  the  aid  of  Congress  and 
the  Privacy  Commission. 

As  Elliot  Richardson,  former  Secretary  of  three  executive  branch 
Departments,  informed  the  Committee: 

The  requirements  of  fair  information  practice  are  so  much 
in  the  interest  of  organizations,  as  well  as  of  the  individuals 
about  whom  records  are  maintained,  that  there  should  be 
little  difficult}'"  in  agencies  adhering  to  them  and  little  occasion 
for  court  enforcement  suits.  Enforcement  provisions  are 
needed,  however,  to  create  a  strong  and  reliable  incentive  to 
overcome  the  initial  bureaucratic  resistance  to  change  that 
might  otherwise  prove  to  be  a  crucial  obstacle  to  the  prompt 
and  full  achievement  of  fair  information  practice.  Frivolous 
suits,  no  doubt  a  matter  of  concern  to  some,  would  be 
promptly  subject  to  motions  for  summary  dismissal. 

Except  for  the  act  of  keeping  secret  data  banks  and  improper  dis- 
closure by  Commission  employees,  there  are  no  criminal  penalties  in 
the  Act.  As  introduced,  the  original  bill  contained  strong  criminal 
penalties  for  employees  and  others  who  violated  or  contributed  to  the 
violation  of  the  Act.  These  penalties  were  deleted  in  Committee  for 
two  main  reasons :  the  difficulties  of  effective  enforcement  through  such 
criminal  prosecutions  and  the  possibility  that  the  threat  of  prosecution 
may  preclude  that  "Whistleblowing"  and  disclosure  of  wrongdoing  to 
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Congress  and  the  press  which  helps  to  promote  "open  government." 

Instead,  the  mandates  of  S.  3418  are  enforceable  through  the  civil 
challenges  of  the  Attorney  General  or  of  private  citizens  with  real  or 
suspected  grievances  or  claims  of  violations  of  the  Act.  Given  the  diffi- 
culties of  time  and  resources,  private  enforcement  through  litigation  is 
not  likely  to  affect  more  than  glaring  violations  of  the  Act.  Much  will 
depend  on  the  zeal  and  the  good  faith  of  the  Attomej^  General  and  the 
President  in  enforcing  the  terms  of  the  new  law. 

As  always,  the  press  and  communications  media  will  contribute  to 
the  enforcement  of  the  Act  through  its  investigation  and  exposure  of 
wrongdoing,  a  function  eased  by  the  requirements  in  S.  3418  that 
decisions  be  made  on  the  open  record  by  responsible  officials  and  that 
precise  notices  be  published  containing  the  details  of  government  policy 
where  it  affects  personal  privacy. 

Administratively,  the  agencies  may  be  called  to  account  by  Congress 
and  the  President  through  the  monitoring  and  investigative  activities 
of  the  Privacy  Commission  and  its  reporting  of  violations. 

Despite  these  guarantees,  the  Committee  acknowledges  there  is 
no  way  that  the  Congress,  the  press,  or  the  public  can  assure  strict 
administrative  observance  of  the  exercise  of  the  power  of  the  Federal 
Government  pursuant  to  the  standards  of  the  Act.  There  will  no  doubt 
be  some  diversity  of  views  as  to  what  constitutes  compliance  within 
particular  agencies. 

Realistically,  therefore,  the  implementation  of  the  Act  rests, 
finally,  with  the  departments  and  agencies  of  the  executive  branch  and 
the  good  faith,  ethical  conduct  and  integrity  of  the  Federal  employees 
who  serve  in  them. 

SOCIAL  SECURITY  NUMBER  AND  IDENTIFIERS 

As  introduced,  S.  3418  made  it  unlawful  for  any  person  to  require  an 
individual  to  disclose  or  furnish  his  Social  Security  account  number  for 
any  purpose  in  cormection  with  any  business  transaction  or  commercial 
or  other  activity,  or  to  refuse  to  extend  credit  or  make  a  loan  or  to 
enter  into  any  other  business  transaction  or  commercial  relationship 
with  an  individual  because  of  refusal  to  disclose  or  furnish  the  number, 
unless  the  disclosure  or  furnishing  of  the  number  was  specifically 
required  by  Federal  law. 

The  Committee  considers  this  usage  of  the  number  of  a  government 
file  one  of  the  most  serious  manifestations  of  privacy  concerns  in  the 
Nation.  However,  it  received  conflicting  evidence  about  the  effects  of 
this  section,  particularly  the  inordinate  costs  to  the  Federal  Govern- 
ment and  private  businesses  of  changing  to  another  identifier  and 
reprogramming  computers  or  rerndexing  files. 

In  view  of  the  lack  of  ready  independent  data  about  the  probable 
costs  and  effects  of  such  a  prohibition  and  in  view  of  stricter  limitations 
on  transfer  of  and  access  to  government  files,  the  section  was  deleted 
in  Committee  by  an  8  to  1  vote.  At  the  same  time,  the  issue  was 
designated  as  a  priority  issue  for  study  by  the  Privacy  Commission 
and  for  report  to  Congress  of  specific  legislative  recommendations  to 
meet  the  serious  public  concerns  reflected  in  the  original  bill.  In  sub- 
section 106(b)(1)(C),  the  Commission  is  required  to  examine  and 
analyze  "the  use  of  license  plate  numbers,  Social  Security  numbers, 
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universal  identifiers,  and  other  symbols  to  identify  individuals  in  data 
banks  and  to  access,  integrate  or  centralize  information  systems  and 
files." 

The  Committee  realizes  that  the  number  is  a  major  element  in  the 
national  debate  over  privacy  since  a  common  numerical  identifier  or 
symbol  to  designate  and  index  each  person  is  an  essential  feature  of  a 
national  data  bank,  or  indeed,  of  any  information  system  which  allows 
creation  of  an  instant  dossier  or  which  permits  quick  retrieval  of  all 
personal  information  which  flows  through  that  system  about  an 
individual. 

In  recent  years  the  Social  Security  number  has  been  the  identifier 
most  used  in  common  by  government  agencies  and  private  organiza- 
tions to  improve  efficiency  of  services,  aid  management  functions, 
prevent  fraud  and  reduce  errors  in  identification  of  people. 

Citizens'  complaints  to  Congress  and  the  findings  of  several  expert 
study  groups  have  illustrated  a  common  belief  that  a  threat  to  indi- 
vidual privacy  and  confidentiality  of  information  is  posed  by  such 
practices.  The  concern  goes  both  to  the  development  of  one  common 
number  to  label  a  person  throughout  society  and  to  the  fact  that  the 
symbol  most  in  demand  is  the  Social  Security  number,  the  key  to  one 
government  dossier. 

Of  major  concern  is  the  possibility  that  the  number  may  become 
a  means  of  violating  civU  liberties  by  easing  the  way  for  intelligence 
and  surveillance  uses  of  the  number  for  indexing  or  locating  the 
person. 

In  this  connection,  a  Constitutional  Rights  Subcommittee  report 
on  the  intelligence-gathering  by  the  military  from  its  own  agents 
and  the  files  of  other  Government  agencies,  shows  that  individuals 
were  often  indexed  in  the  Army  computers  by  their  Social  Security 
numbers.  Complaints  to  the  Constitutional  Rights  Subcommittee 
also  showed  that  government  pressures  people  to  disclose  their 
Social  Security  number  on  administrative,  statistical,  and  research 
questionnaires  of  all  kinds,  including  income  tax  forms,  HEW  ques- 
tionnaires asking  whether  elderly  people  buy  newspapers  and  wear 
false  teeth,  and  many  others. 

Every  serviceman  is  now  identified  by  his  Social  Security  number, 
a  development  of  intense  concern  to  some  groups  who  were  not  able 
to  persuade  congressional  committees  or  the  Pentagon  to  reverse  the 
course. 

A  cross-section  of  such  complaints  appearing  in  the  subcommittee 
hearings  shows  that  people  are  pressured  in  the  private  sector  to 
surrender  their  numbers  in  order  to  get  telephones,  to  check  out  books 
in  university  libraries,  to  get  checks  cashed,  to  vote,  to  obtain  drivers' 
licenses,  to  be  considered  for  bank  loans,  and  many  other  benefits, 
rights  or  privileges. 

In  many  cases  in  the  private  sector,  he  is  informed  that  the  number 
is  necessary  for  identification  purposes,  yet  on  its  face,  the  Social 
Security  card  states  that  it  is  not  to  be  used  for  identification  purposes. 
This  proviso  was  initially  included  in  the  Social  Security  program  to 
prevent  reliance  on  the  card  for  identification  because  a  person  could 
acquire  several  of  them  under  several  identities  and  there  frequently 
was  no  agency  investigation  of  the  information  provided  in  order  to 
obtain  a  number. 
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A  list  of  the  Federal  Government's  uses  of  the  number,  authoriza- 
tions, and  the  texts  of  applicable  statutes,  Executive  order,  and  regu- 
lations appears  in  the  appendix  of  the  hearings  together  with  excerpts 
of  Government  reports  on  this  subject. 

The  HEW  Secretary's  committee  found  that  "the  Federal  Govern- 
ment itself  has  been  in  the  forefront  of  expanding  the  use  of  the 
number,  that  its  actions  have  actively  promoted  the  tendency  to 
depend  more  and  more  upon  the  number  as  an  identifier — of  workers, 
taxpayers,  automobile  drivers,  students,  welfare  beneficiaries,  civil 
servants,  servicemen,  veterans,  pensioners,  and  so  on."  It  concluded: 
"If  use  of  the  SSN  as  an  identifier  continues  to  expand,  the  incentives 
to  link  records  and  to  broaden  access  to  them  are  likely  to  increase. 
Until  safeguards  such  as  we  have  recommended  .  .  .  have  been 
implemented,  and  demonstrated  to  be  effective,  there  can  be  no  as- 
surance that  the  consequences  for  individuals  of  such  linking  and 
accessibility  will  be  benign.  At  best,  individuals  may  be  frustrated 
and  annoyed  by  unwarranted  exchanges  of  information  about  them. 
At  worst,  they  may  be  threatened  with  denial  of  status  and  benefits 
without  due  process,  since  at  the  present  time  record  linking  and 
access  are,  in  the  main,  accomplished  without  any  provision  for  the 
data  subject  to  protest,  interfere,  correct,  comment,  and  in  most 
instances,  even  to  know  what  linking  of  which  records  is  taking  place 
for  what  purposes." 

While  specific  laws  mandate  or  have  been  interpreted  to  permit  the 
use  of  the  number  in  a  few  Federal  programs,  most  agencies  have  pro- 
ceeded to  use  it  by  regulation  or  directive.  Executive  Order  9397  of 
19:^3  found  it  "desirable  in  the  interest  of  economy  and  orderly  ad- 
ministration that  the  Federal  Government  move  towards  the  use  of  a 
single  unduplicated  numerical  identification  system  of  accounts", 
and  ordered  that  "any  Federal  department,  establishment  or  agency 
shall,  whenever  the  head  thereof  finds  it  advisable  to  establish  a  new 
system  of  permanent  account  numbers  pertaining  to  individual  per- 
sons, utilize  exclusively  the  Social  Security  account  numbers." 

While  some  have  cited  this  order  as  authority  for  the  Federal  usage, 
the  HEW  report  found  otherwise,  noting,  "It  has  been  suggested  that 
Executive  Order  9397  was  intended  to  apply  only  to  instances  when 
Federal  agencies  seek  to  number  records,  such  as  employment,  at- 
tendance, performance,  or  medical  records.  .  .  .  To  interpret  the  order 
as  appl^dng  to  all  kinds  of  Federal  agency  record  sj^stems  is  arguably 
beyond  the  meaning  of  its  language.  In  any  case,  it  appears  that  Fed- 
eral agencies  are  free  to  use  the  SSN  in  any  way  they  wish,  and  no 
instance  has  come  to  our  attention  in  which  the  order  has  been  in- 
voked to  compel  or  limit  an  agency's  use  of  the  SSN."  (p.  117) 

The  HEW  Secretary's  committee  came  to  the  follo^ving  conclusions 
about  the  need  for  legislation  on  this  matter:  "If  the  SSN  is  to  be 
stopped  from  becoming  a  de  facto  Standard  Universal  Identifier,  the 
individual  must  have  the  option  not  to  disclose  his  number  unless 
required  to  do  so  by  the  Federal  Government  for  legitimate  Federal 
program  purposes,  and  there  must  be  legal  authority  for  his  refusal. 
Since  existing  law  offers  no  such  clear  authority,  we  recommend 
specific,  preemptive.  Federal  legislation  providing  that  the  individual 
has  the  right  to  refuse  to  disclose  his  SSN  to  any  person  or  organiza- 
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tion  that  does  not  have  specific  authority  provided  by  Federal  statute 
to  request  it .  .  .  and  the  right  to  redress  if  his  lawful  refusal  to  disclose 
his  SSN  results  in  the  denial  of  a  benefit." 

The  report  contained  other  recommendations  about  the  need  for 
constraints  on  the  use  of  the  number  and  on  its  dissemination,  and  it 
cited  the  need  for  congressional  review  of  all  present  Federal  require- 
ments for  use  of  the  number  to  determine  whether  they  should  be 
continued,  repealed,  or  modified. 

The  Committee  expects  the  Privacy  Commission  study  to  undertake 
such  a  study  for  the  public  and  private  sector. 

A  number  of  departments  and  agencies  opposed  the  provision  in 
S.  3418  limiting  the  use  of  the  Social  Security  number.  These  included 
the  Commerce  Department,  Civil  Service  Commission,  Defense 
Department  and  the  Securities  and  Exchange  Commission.  All  cited 
the  need  for  use  of  the  number  as  an  identifier  to  achieve  administra- 
tive ends,  and  the  inordinate  and  prohibitive  costs  of  reprogramming 
with  an  alternative  number.  Numerous  private  business,  banks  and 
industries  uniformly  opposed  this  section. 

Computer  and  data  professionals  from  State  and  local  government 
also  opposed  the  provision,  testifying  that  such  prohibitions  on  its  use 
"would  impose  a  tremendous  financial  burden  on  the  States  and  an 
alternate  identifier  would  have  to  be  developed." 

Mailing  Lists 

The  bill  now  prohibits  Federal  agencies  from  selling  or  renting 
mailing  lists  except  as  authorized  by  law,  but  does  not  require  names 
and  addresses  to  be  kept  confidential,  thus  allowing  inspection  where 
these  are  public  records.  It  requires  private  organizations  maintaining 
a  mailing  list  to  remove  the  individual's  name  upon  request. 

A  major  avenue  by  which  personal  privacy  and  confidentiality 
may  be  invaded  is  the  practice  of  the  Federal  Government  of  selling 
and  renting  names,  addresses  and  personal  data  in  their  files  for  use  in 
commercial  and  other  mailing  lists.  Such  practices  may  cause  a  viola- 
tion of  the  tacit  or  formal  agreement  by  which  the  agency  collected  or 
acquired  the  information  for  its  own  authorized  purposes.  Laws  pro- 
moting open  records  in  government  have  resulted  or  may  result  in 
administrative  contracts  on  agreements  to  sell  the  data  in  bulk,  either 
as  a  convenience  to  commercial  or  other  users,  or  to  publicize  and 
promote  the  purposes  of  the  agency. 

While  a  few  examples  might  be  found  in  which  the  sale  or  rental  of 
mailing  lists  by  Federal  agencies  mthout  specific  statutory  authority 
serves  a  useful  purpose,  the  Committee  concludes  for  several  reasons 
that  such  action  is  totally  inconsistent  with  the  purposes  of  the  bill  as 
amended.  One  of  these  purposes  is  to  entitle  an  individual  to  a  large 
measure  of  control  over  who,  outside  of  a  Federal  agency  maintaining 
information  about  him,  has  access  to  his  personal  information.  Mailing 
lists  constitute  such  personal  information  when,  for  example,  they 
represent  a  group  of  individuals  possessing  a  certain  set  of  character- 
istics. The  disclosure  of  this  personal  information  can  be  damaging  to 
the  individual.  Therefore,  section  206  (a)  of  the  bill,  as  amended,  pro- 
hibits the  sale  or  rental  of  fists  of  names  and  addresses  by  Federal 
agencies  unless  the  sale  or  rental  is  specifically  authorized  by  law. 
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Legislation  on  this  subject  has  been  offered  for  a  number  of  years. 
These  problems  are  addressed  in  S.  3116,  introduced  by  Senator 
Hatfield  and  pending  before  the  Constitutional  Rights  Subcommittee. 

Senator  Hatfield  stated  "the  real  thrust  of  S.  3116  is  not  what  is 
received  in  one's  mailbox  but  privacy  and  the  question  of  individuals' 
right  to  control  what  is  known  about  them." 

He  cited  the  stockpiling  of  personal  information  in  the  businesses 
who  compile  and  sell  lists  and  other  data  for  commercial  purposes. 
Primarily,  this  means  selling  or  renting  lists  to  the  direct  mail  industry. 

The  Committee  was  told  that  "lists  for  this  industry  are  compiled 
from  every  imaginable  source — telephone,  books,  magazine  sub- 
scription lists,  credit  card  lists,  church  rosters,  club  memberships, 
government  agencies,  newspaper,  announcement  of  birth,  death, 
graduation  and  from  seemingly,  inviolate  sources  such  as  doctors, 
dentists,  and  schools.  This  flourishing  business  exists  largely  without 
the  knowledge  of  the  people  who  are  providing  the  profit,  the  people 
whose  names  and  personal  data  keep  this  wheel  turning." 

Testimony  from  the  Direct  Mail  Marketing  Association  shows  that 
it  is  their  recommended  practice  to  remove  a  person's  name  from  their 
list  if  requested  to  do  so.  However,  only  some  people  know  about  this 
service,  and  the  distribution  of  information  through  lists  is  so  wide- 
spread that  people  who  do  manage  to  get  off  lists  through  such  a 
service,  have  no  way  of  controlling  what  all  the  other  companies  do. 

The  bill  now  requires  no  more  of  the  private  sector  than  that  an 
organization  engaged  in  business  in  interstate  commerce  shall  remove 
the  individual's  name  from  a  maihng  list,  upon  request.  Where  fists  are 
maintained  by  private  companies,  the  Committee  befieves  that  the 
decision  as  to  who  should  be  allowed  to  rent  or  buy  them  is  a  decision 
best  left  up  to  each  individual  business.  However,  where  such  fists  are 
maintained  by  government  agencies,  or  where  names  and  addresses 
are  sold  or  rented,  the  Committee  firmly  believes  that  the  decision 
must  not  be  left  to  individual  agency  administrators. 

Subsection  206(b)  requires  all  persons  or  organizations  engaged  in 
interstate  commerce  to  comply  with  the  written  request  of  an  individ- 
ual who  wishes  to  have  his  name  and  address  removed  from  their  fists 
that  are  used  for  direct  mail  solicitation. 

This  provision  represents  a  sound  business  practice  which  is  followed 
by  many  of  the  largest  and  most  respectable  direct  mailers  in  the 
country.  The  Direct  Mail  Marketing  Association,  which  represents 
several  thousand  users  of  direct  mail  marketing  and  advertising  in 
America,  has  stated  in  writing  to  the  Senate  Government  Operations 
Committee  that  its  Mail  Preference  Service  is  specifically  designed  to 

Sennit  an  individual  to  have  his  name  removed  from  its  members' 
sts  upon  request. 

The  Committee  has  been  advised  by  representatives  of  the  Direct 
Mail  Marketing  Association  and  by  numerous  prominent  direct 
mailers  that  this  practice  creates  more  profitable  lists  by  allowing  for 
the  removal  of  names  of  individuals  who  are  unfikely  to  purchase  goods 
or  services  from  the  soliciting  organization. 

The  purpose  of  this  provision  is  to  extend  this  practice  to  aU  organi- 
zations and  to  expand  the  protection  to  all  individuals.  It  is  consistent 
with  the  best  practice  in  American  industry  and  with  the  programs  and 
standards  of  the  Association  representing  those  companies  with  direct 
interest  in  this  problem. 
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The  Committee  believes  such  a  requirement  is  a  simple  and  fair  one 
which  will  not  necessitate  a  revision  of  private  business  procedures. 
Mail  order  businesses  may  continue  to  compile  mailing  lists  and  solicit 
through  the  mail.  The  widespread  sentiment  on  this  subject  for  action 
was  noted  by  Congressman  Frank  Horton,  sponsor  of  House  bill,  H.R. 
3995,  who  reported  65  House  members  sponsoring  the  bill,  34  Repub- 
licans and  3 1  Democrats. 

A  survey  of  mailing  list  practices  of  Federal  departments  and 
agencies  made  by  the  Congressman  and  another  by  the  House  Gov- 
ernment Operations  Subcommittee  chaired  by  Congressman  Moor- 
head,  were  offered  by  Congressman  Horton  for  the  hearing  record. 

The  threat  to  individual  privacy  from  the  selling  and  renting  of 
names  and  personal  information  from  government  files  and  the  use 
of  mailing  lists  by  the  mailing  list  industry  was  found  to  be  an  appro- 
priate subject  for  privacy  legislation  by  the  National  Academy  of 
Sciences  Project  Report.  The  Committee  agrees  with  the  report  that 
the  standard  of  the  Direct  Mail  Marketing  Association,  mere  re- 
moval of  one's  name,  is  not  enough  for  Government  agencies.  As  the 
Academy  report  states,  "For  many  people,  this  does  not  resolve  the 
basic  privacy  issue:  when  individuals  give  information  about  them- 
selves to  government  agencies  for  one  purpose,  usually  under  legal 
compulsion  to  report,  should  their  names,  addresses,  and  data  about 
their  occupations,  ownership,  military  service,  or  other  activities  be 
made  available  to  organizations  that  would  use  the  information  for 
purposes  that  these  individuals  consider  intrusive? 

"In  time  of  major  problems  of  housing,  education,  crime,  race 
relations,  pollution,  and  peace,  it  may  seem  a  disturbingly  trivial 
matter  to  worry  about  government  records  leading  to  the  receipt  of 
mail  advertisements  that  some  individuals  do  not  want.  But  the  issue 
symbolizes  something  we  cannot  afford  to  ignore — how  do  we  make 
the  individual's  informed  consent  a  more  respected  and  controlling 
feature  in  organizational  society?  Our  approach  to  this  problem  should 
not  be  to  make  matters  confidential  which  have  long  been  considered 
open  for  public  access;  rather,  it  should  be  to  find  a  way  to  accom- 
modate those  who  feel  their  privacy  is  intruded  upon  by  such  direct 
mail  practices.  (Report,  p.  385)" 

Section-by-Section  Analysis 

TITLE  I— PRIVACY  PROTECTION  COMMISSION 

Section  101 

ESTABLISHMENT  OF  COMMISSION 

Title  I  establishes  a  Federal  Privacy  Commission,  an  independent 
body  which  the  Committee  deems  absolutely  essential  to  aid  in  the 
administrative  and  enforcement  of  the  act,  and  to  conduct  a  study 
of  other  private  and  governmental  information  systems. 

Section  101  provides  that  the  five  full-time  members  of  the  Com- 
mission would  be  appointed  by  the  President  subject  to  confirmation 
by  the  Senate.  In  order  to  assure  the  kind  of  expertise  necessary  for 
dealing  with  the  legal,  political,  social  and  technological  aspects,  a 
commissioner  should  be  considered  for  selection  in  part  by  reason  of 
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liis  knowledge  in  one  or  several  of  the  areas  of  civil  rights  and  liberties, 
law,  social  sciences,  computer  technology,  business,  and  State  and 
local  government.  Not  more  than  three  of  the  members  of  the  Com- 
mission shall  be  from  the  same  political  party.  Commissioners  shall 
serve  for  terms  of  three  years  and  for  no  more  than  two  terms.  The 
President  shall  select  the  Chairman  of  the  Commission  from  its 
members  and  he  shall  be  the  official  spokesman  of  the  Commission  in 
its  relations  with  Congress,  the  Federal  Government  and  the  general 
public.  In  this  capacity,  the  Chairman  would  be  expressing  the  view 
■of  the  entire  Commission.  Of  course,  this  would  not  prevent  any  other 
'Commissioner  from  speaking  his  views,  testifying,  or  providing  in- 
formation to  Congress,  the  Executive  or  the  public.  In  all  other 
respects,  the  Chairman  shall  have  equal  responsibility  and  authority 
in  all  decisions  and  actions  of  the  Commission  with  other  members 
and  each  member  shall  have  one  vote  on  the  Commission. 

Section  102 

PERSONNEL  OF  THE  COMMISSION 

Section  102  authorizes  the  Commission  to  appoint  an  Executive 
Director  and  other  officers  and  employees  and  prescribe  their  functions 
and  duties.  The  Executive  Director  will  be  compensated  at  a  rate  not 
in  excess  of  the  maximum  for  a  GS-18  Federal  employee. 

In  addition  to  its  own  employees,  the  Commission  may  contract  for 
the  services  of  experts  and  consultants  to  carry  out  its  responsibilities. 
Where  these  are  technicians  charged  with  the  inspection  of  physical 
and  technical  security  of  arrangements,  computer  equipment  and 
systems,  they  should  be  bonded  in  cases  where  this  is  found  appro- 
priate. 

Section  103 

FUNCTIONS  OP  THE  COMMISSION 

One  of  the  principal  reasons  for  establishing  a  Privacy  Protection 
Commission  was  to  fill  the  present  vacuum  in  the  administrative 
process  for  overseeing  establishment  of  governmental  data  banks  and 
personal  information  systems  and  examining  invasions  of  individual 
privacy. 

Subsection  103{a){l).  Requires  the  Commission  to  publish,  and  sup- 
plement annually,  a  United  States  Directory  of  Information  Sys- 
tems. Each  agency  is  required  under  subsection  201(c)  to  notify  the 
Commission  of  the  existence  and  character  of  each  existing  system  or 
file  which  it  maintains  on  individuals,  or  any  significant  expansion 
or  modification  of  the  system.  The  Commission  is  directed  to  publish 
this  information  in  the  Directory  of  Information  Systems  together 
with  a  listing  of  all  statutes  which  require  the  collection  of  such 
information  by  a  Federal  agency.  This  is  to  carry  out  one  of  the 
fundamental  principles  of  the  Act  that  the  existence  of  Federal  personal 
record-keeping  systems  should  not  be  kept  secret  from  the  Congress, 
the  press,  or  the  public.  In  particular,  it  is  designed  to  give  the  citizen 
one  set  of  accessible  documents  and  one  central  location  where  one 
may  reasonably  be  expected  to  find  out  just  what  agencies  are  Ukely 
to  have  a  file  on  one  and  what  they  are  likely  to  have  done  with  it. 
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It  also  provides  a  published  standard  for  testing  and  evaluating 
Federal  collection,  use  and  disclosure  of  personal  information  in  the 
hands  of  government.  The  Committee  considers  this  requirement 
a  substitute  for  the  original  requirement  of  notice  to  everyone  on 
whom  any  Federal  agency  maintains  a  file,  a  notice  ideally  designed  to 
promote  the  concept  of  substantive  due  process  throughout  govern- 
ment. However,  consideration  of  testimony  from  experts  and  of 
agency  objections  concerning  costs  and  administrative  feasibility  of 
such  a  requirement  resulted  in  its  deletion  and  replacement  by  the 
function  of  the  Commission  in  this  section. 

Subsection  103(a)(2).  Authorizes  the  Commissioners  to  investigate 
and  hold  hearings  on  reports  received  of  violations  of  the  Act.  No 
adjudicatory  powers  are  vested  with  the  Commission  and  enforcement 
of  the  Act  rests  with  the  Federal  courts.  If  the  Commissioners  deter- 
mine that  a  violation  has  occurred,  they  may  report  that  violation  to 
the  President,  to  the  Attorney  General,  to  the  Congress,  to  the 
General  Services  Administration  where  the  duties  of  that  agency  are 
involved,  and  to  the  Comptroller  General  if  it  deems  it  appro- 
priate for  any  auditing  functions  of  that  agency.  S.  3418,  as  originally 
introduced,  would  have  given  the  Commission  the  power  to  issue  cease 
and  desist  orders  to  stop  violations  of  the  Act.  The  Committee  decided, 
however,  to  provide  for  general  enforcement  of  the  Act's  safeguards, 
and  for  the  implementation  of  the  exemption  provisions,  through  the 
administrative  channels  of  each  agency,  with  ultimate  review  of  any 
challenges  in  a  United  States  District  Court. 

Subsection  103(a)(3).  Model  Guidelines.  The  Commission  has  not 
been  given  the  power  to  issue  rules  and  regulations  that  would  b 
binding  on  other  Federal  agencies.  However,  it  is  directed  to  develop 
model  guidelines  for  implementing  the  provisions  of  the  Act  with 
interagency  consultation  and  the  assistance  of  appropriate  experts 
in  special  subject  areas.  The  Committee  would  expect  that  other 
Federal  agencies  would  look  to  these  guidelines  before  adopting  their 
own  rules  and  their  procedures  by  which  individuals  could  exercise 
their  rights  under  this  legislation. 

The  Commission  is  further  directed  to  assist  Federal  agencies  in 
preparing  regulations  to  meet  the  technical  and  administrative 
requirements  of  this  Act.  It  is  expected  that  the  Commission  will 
retain  or  contract  for  expert  assistance  in  information  management 
and  technology  and  other  fields  in  order  to  provide  resources  that 
may  not  be  available  to  each  agency. 

Subsection  103(b).  Requires  the  Commission  to  review,  and  report  on 
proposed  data  banks  and  substantial  alteration  of  existing  ones.  For 
this  reason,  subsection  201(g)  requires  that  Federal  agencies  report  to 
the  Commission  on  proposals  to  establish  data  banks  and  personal 
information  systems,  to  significantly  expand  existing  data  banks  and 
information  systems,  to  integrate  files  or  establish  programs  for 
records  linkage  \\'ithin  or  among  agencies,  or  to  centralize  resources 
and  facilities  for  data  processing. 

The  review  anticipated  here  is  for  several  purposes.  The  Com- 
mission is  directed  to  review  these  reports  in  order  to  assess  the 
potential  impact  of  any  such  proposal  on  the  privacy,  due  process, 
and  other  personal  or  property  rights  of  individuals  or  on  the  confi- 
dentiality of  personal  information.  This  would  include  the  physical. 
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technical  and  administrative  security  of  the  data  bank  or  computer- 
ized information  system.  The  Committee  acknowledges  that  there 
are  many  definitions  of  privacy  and  that  there  is  no  one  precise 
definition  as  it  relates  to  the  exercise  by  an  individual  of  rights  guar- 
anteed to  him  under  the  Constitution  or  of  his  right  to  own  and 
possess  property.  Each  amendment  to  the  Constitution  carries  with 
it  guarantees  against  governmental  invasions  of  a  particular  aspect  of 
individual  privacy.  Until  the  concept  of  privacy  can  be  defined  with 
more  precision,  the  Committee  believes  that  there  is  a  need  to  study 
any  threatened  invasion  of  a  broad  range  of  individual  rights  by 
Federal  information  activities  or  practices. 

In  testimony  before  the  Committee  on  Government  Operations 
and  before  other  committees  of  the  Senate,  questions  have  been 
raised  about  the  impact  of  Federal  information  systems  on  State 

Erograms  and  powers  as  well  as  on  the  separation  of  powers  existing 
etween  the  judicial,  executive  and  legislative  branches  of  the  Federal 
Government.  An}^  proposal  to  establish  or  alter  an  information  system 
should  be  examined  in  light  of  its  potential  to  affect  the  Federal 
system:  to  take  power  or  responsibility'^  from  the  States  or  to  grant 
responsibilities  which  should  properly  be  carried  out  by  a  Federal 
agency. 

Similarly,  any  major  proposal  to  expand  or  create  new  information- 
handling  technology  by  Federal  agencies  for  personal  data  should  pose 
questions  for  the  Commission  to  attempt  to  answer  regarding  the 
ability  of  the  three  branches  of  government  to  discharge  their  responsi- 
bilities under  such  a  new  sy'^stem.  It  is  for  all  of  these  reasons  that 
agencies  must  describe  in  their  notices  the  follo"\ving  matters,  under 
subsection  201(g) : 

(1)  the  effects  of  such  proposals  on  the  rights,  benefits,  and 
privileges  of  the  individuals  on  whom  personal  information  is 
maintained; 

(2)  the  software  and  hardware  features  which  would  be 
required  to  protect  security  of  the  system  or  file  and  con- 
fidentiality of  information; 

(3)  the  steps  taken  by  the  agency  to  acquire  such  features  in 
their  systems,  including  description  of  consultations  with 


other  computer  experts;  and 

(4)  a  description  of  changes  in  existing  interagency  or  inter- 
governmental relationships  in  matters  involving  the  collec- 
tion, processing,  sharing,  exchange,  and  dissemination  of 
personal  information. 

Based  upon  its  review  of  these  proposals,  the  Commission  should 
submit  any  findings  and  recommendations  regarding  the  need  for  new 
legislation  or  administrative  action  to  control  or  regulate  new  informa- 
tion-gathering techniques  and  technology  to  the  President,  the  Con- 
gress, and  the  General  Services  Administration. 

Subsection  103(c).  The  Commission  is  dnected  to  report  to  the  Con- 
gress the  failure  of  any  proposed  data  bank  or  information  system  to 
comply  with  the  purposes,  standards  and  safeguards  of  the  Act.  In 
most  cases,  a  review  by  the  Commission  of  proposals  to  establish  or 
expand  information  systems  should  take  no  longer  than  sixty  (60) 
days  and  should  afford  the  agency  suflBcient  opportunity  to  alter  its 
proposal  if  a  question  regardmg  compliance  with  this  Act  is  raised. 
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This  estimate  of  time  is  predicated  on  the  full  and  prompt  disclosure 
to  the  Commission  of  agency  proposals  suflBciently  in  advance  of  a 
final  policy  decision  by  the  agency  to  proceed  with  the  proposal  to 
permit  adequate  review  by  the  Commission.  If  it  is  necessary  for  the 
•Commission  to  report  a  failure  to  comply  with  the  Act,  the  agency 
proposing  an  information  system  change  shall  not  proceed  with  this 
proposal  until  sixty  (60)  days  after  receiving  that  notification.  This 
IS  to  afford  the  Congress  and  responsible  executive  branch  officials 
an  opportunity  to  act  on  the  agency  proposal.  If  the  Commission  does 
not  make  a  determination  that  the  Act  has  not  been  violated  by  an 
agency  proposal,  this  should  not  constitute  an  endorsement  of  or 
approval  of  any  invasion  of  privacy  which  might  result  from  the 
implementation  of  the  newer  alternate  information  system. 

In  carrying  out  its  functions  under  the  Act,  the  Commission  is 
encouraged  to  consult  to  the  fullest  extent  practicable  the  heads  of 
departments,  agencies  and  instrumentalities  of  the  Federal  Govern- 
ment, of  State  and  local  governments  and  of  private  businesses  and 
other  organizations  which  may  be  affected  by  S.  3418.  In  order  to 
carry  out  the  duties  assigned  by  the  Congress,  the  Commission  must  be 
provided  access  and  the  opportunity  to  personally  inspect  a  wide 
range  of  confidential  material,  information  maintained  by  public 
agencies  and  private  organizations  and  businesses.  In  performing  its 
functions  the  Commission  has  the  difficult  task  of  balancing  its  need  for 
information  with  the  rights  of  privacy  of  citizens.  It  may,  for  example, 
be  necessary  for  it  to  examine  the  actual  contents  and  use  of  certain 
files  held  by  agencies.  Obviously,  the  Commission  itself  is  bound  by  the 
requirements  of  the  Act,  including  civil  and  criminal  liability  for  any 
improper  use  or  divulgence  of  information  it  receives  in  carrying  out 
its  responsibilities.  The  Committee  expects  the  Commission  to  perform 
its  tasks  comprehensively,  but  has  guarded  against  the  creation  of  an 
Information  Czar.  The  Commission  is  not  intended  to  maintain  its 
own  files  on  individuals,  or  to  retain  any  such  personal  information  in 
its  own  possession.  The  Committee  regards  this  legislation  as  a  means 
to  guard  against  the  integration  of  separate  files  on  citizens  into,  com- 
plete dossiers.  The  Commission's  powers  should  not  be  used  to  fius- 
trate  this  purpose.  In  addition,  there  is  no  intent  to  requiie  a  national 
depository  for  the  technical  and  commercial,  and  trade  documents, 
or  the  programming  secrets  of  government  organizations  and  the 
private  sector. 

Subsection  103  (d)(1).  Mutual  cooperation  will  be  important  to  the 
successful  completion  of  the  study  of  information  systems  and  the 
implementation  of  the  safeguards  by  the  agencies  covered  by  the  Act. 
With  regard  to  the  Federal  Government,  the  Commission  may  wish 
to  form  an  interagency  council  to  work  to  implement  the  provisions 
of  the  Act. 

It  is  expected  that  the  Commission  will  also  serve  as  a  clearing- 
house for  various  Federal  agencies  and  others  to  share  information  on 
methods  of  dealing  with  problems  in  administering  the  Act  as  well  as 
assisting  in  the  exchange  of  administrative  and  technological  material 
related  to  handling  of  personal  information. 

Subsection  103(d)  (2).  It  is  probable  that  the  Commission  will  need  to 
study  and  initiate  research  projects  to  determine  the  best  procedures 
for  agency  implementation  and  enforcement  of  this  Act.  Because  of  the 
highly  technical  nature  of  information  in  system  management,  re- 
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:search  efforts  may  also  be  directed  toward  developing  procedures  for 
jiuarding  against  unauthorized  access  to  information .  systems  and 
procedures  for  implementing  the  standards  and  safeguards  provided 
1)y  title  to  this  Act.  Where  these  have  already  been  undertaken  by  the 
3fational  Bureau  of  Standards  and  other  Federal  oflSces,  the  Commis- 
:sion  should  take  appropriate  advantage  of  those  resources  to  prevent 
•duplication  of  efforts  and  to  aid  in  the  coordination  of  Federal  efforts 
in  this  area. 

Subsection  103{d){S).  The  Committee  added  to  the  functions  of  the 
Commission  the  duty  to  determine,  in  connection  with  its  research 
:activities,  what  specific  categories  of  information  should  be  prohibited 
by  statute  from  collection  by  Federal  agencies  on  the  basis  that  the 
collection  of  such  information  would  violate  an  individual's  right  of 
privacy. 

Section  104 

CONFIDENTIALITY  OF  INFORMATION 

In  order  to  fulfill  its  obligations  properly  under  this  Act,  the  Com- 
mission must  have  access  to  all  data,  reports,  and  other  information 
requested  of  any  department,  agency  or  instrumentality  of  the 
executive  branch  as  well  as  of  any  independent  agency. 

Since  this  will  require  access  to  classified  documents  and  other 
liighly  sensitive  personal  information,  the  Commission  may  accept 
identifiable  personal  data  only  if  it  is  necessary  to  carry  out  its  powers 
and  functions.  It  is  directed  to  establish  safeguards  to  insure  that  the 
confidentiality  of  the  information  is  maintained  and  upon  completion 
of  the  purpose  for  which  the  information  is  required  it  must  be 
destroyed  or  returned  to  the  agency  or  person  from  whom  it  was 
received.  Because  of  the  strict  penalties  provided  for  the  unauthorized 
disclosure  of  information  entrusted  to  its  care,  the  Committee  believes 
it  would  be  appropriate  for  the  Commission  to  assure  that  its  tech- 
nicians and  any  other  employees  are  bonded  before  they  are  permitted 
access  to  sensitive  information.  In  addition  Commission  employees  or 
contractors  should  be  extended  the  same  privileges  and  be  subject  to 
the  same  requirements  for  security  clearances  under  the  Federal 
Security  Clearance  as  employees  of  the  agency  who  have  access  to  the 
information  in  question.  Under  no  circumstances  should  the  Com- 
mi-^sion  or  its  employees  be  used  by  another  agenc}'  for  unlawfully 
obtaining  information  to  which  that  agenc}'  would  not  be  otherwise 
entitled.  The  internal  rules  and  regulations  of  the  operation  of  the 
Commission  should  reflect  the  need  for  careful  handling  of  this 
information. 

Section  105 

POAVERS  OF  THE  COMMISSION 

Tlie  Comniittee  is  determined  that  the  Privacy  Protection  Com- 
luission  must  have  certain  powers  to  fully  implement  a  study  of 
personal  information  systems  and  to  conduct  oversight  of  the  proper 
iniplenientation  of  the  Act  in  the  Federal  Government. 

In  oriler  to  investigate  reported  violations  of  the  Act,  the  Commis- 
sion may  find  it  necessary  to  hold  hearings  and  take  testimony  as 
well  as  receive  evidence  related  to  such  violations  before  making  any 
report  to  the  Congress  or  to  the  Attorney  General.  In  order  to  obtain 
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sufficient  information  for  these  hearings  or  to  assemble  material  for 
the  study  of  information  systems,  the  Commission  is  authorized  to 
require  by  subpoena  the  attendance  of  witnesses  and  the  production  of 
books,  records,  papers,  correspondence  and  documents  as  it  deems 
advisable. 

It  is  hoped  that  the  Commission  would  be  able  to  work  out  volun- 
tary agreements  with  both  public  agencies  and  private  organizations 
for  obtaining  any  material  necessary  to  carry  out  its  statutory  responsi- 
bilities. Should  efforts  at  voluntary  cooperation  fail,  however,  the 
Committee  believes  that  the  role  of  the  Commission  is  important 
enough  to  merit  the  force  of  law  behind  its  requests.  Under  any  cir- 
cumstances, however,  no  subpoena  shall  be  issued  without  a  vote  of 
the  majority  of  the  Commission.  The  Commission  shall  appear  in 
court  in  its  own  name  to  enforce  subpoenas  issued  pursuant  to  this 
Act,  and  it  shall  be  represented  by  attorneys  of  its  own  choosing. 

Testimony  presented  before  this  and  other  committees,  as  well  as 
in  noncongressional  studies,  has  shown  the  need  and  value  of  the 
on-site  inspection  to  ensure  that  regulations  adopted  pursuant  to  the 
Act  are  in  fact  adhered  to  by  agencies  in  their  normal  day-to-day 
operations.  By  giving  the  Commission  the  power  to  take  such  other 
actions  as  may  be  necessary  to  implement  the  Act,  the  Committee 
has  adopted  this  recommendation. 

WMle  criminal  penalties  for  the  violation  of  this  Act  are  limited  to 
the  failure  by  an  officer  or  employee  of  a  Federal  agency  to  disclose  the 
existence  of  an  information  system  or  the  unauthorized  disclosure  of 
certain  sensitive  personal  information  by  a  member  or  employee  of 
the  Commission,  the  Committee  felt  it  was  necessary  to  provide  im- 
munity from  punishment  under  this  Act  pursuant  to  the  provisions 
of  Section  6001(1)  of  Title  18  of  the  U.S.  Code.  This  "whistle-blowing 
section"  would  permit  the  Commission  to  recommend  to  the  Attorney 
General  that  a  person  not  be  prosecuted  under  this  Act.  And  this  sec. 
tion  is  designed  to  encourage  the  reporting  of  violations  in  order  to 
further  strengthen  the  reporting  of  violations  in  order  to  further 
strengthen  the  oversight  responsibility  of  the  Commission. 

The  section  would  authorize  the  Commission  to  adopt  inter- 
pretative rules  for  the  implementation  of  the  rights,  standards  and 
safeguards  provided  by  this  Act.  This  is  to  assuie  that  the  rulemaking 
authority  of  the  Commission  is  limited  to  the  promulgation  of  rules  and 
regulations  governing  its  own  operations,  organization  and  personnel. 
This  section  was  included  to  insure  that  the  courts  would  not  interpret 
these  model  guidelines  or  other  rules  which  the  Commission  is  author- 
ized to  issue  as  having  the  force  of  law  with  respect  to  any  other  Federal 
agency.  Rather,  such  guidelines  shall  offer  only  the  Commission's  best 
judgment  regarding  the  possible  implementation  of  its  safeguards 
under  the  Act,  and  shall  serve  as  a  reference  only  for  other  Federal 
agencies  to  consider  in  adopting  their  own  rules  and  regulations. 

Section  106 

COMMISSION  STUDY     OF     OTHER     GOVERNMENTAL     AND  PRIVATE 
ORGANIZATION 

Section  106  requires  the  Privacy  Commission  to  make  and  report  on 
a  study  of  the  data  banks,  automated  data  processing  programs,  and 
information  systems  of  the  private  sector  as  well  as  of  regional  and 
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other  governmental  agencies.  As  discussed  in  this  report,  the  decision 
to  authorize  such  a  study  is  based  on  the  Committee  deferral  at  this 
time  of  legislation  for  abuses  of  privacy,  due  process,  and  confidential- 
ity in  the  private  sector,  a  need  particularly  urgent  with  the  growth  of 
national  data  banks,  application  of  computer  technology,  and  use  of 
new  information  management  practices. 

The  lack  of  adequate  empirical  and  legal  research  to  support  needed 
legislation  is  expected  to  be  remedied  by  the  Commission  study  and  its 
specific  recommendations  as  to  application  of  the  principles  or  guaran- 
tees of  this  legislation  to  particular  sectors  or  subject  areas,  or  to  par- 
ticular information  linkages  between  private,  State,  and  Federal  data 
systems.  It  is  further  authorized  to  make  such  other  legislative  recom- 
mendations as  it  may  determine  necessary  to  protect  individual 
privacy  while  meeting  the  legitimate  needs  of  government  and  society 
for  information.  Such  study  may,  on  the  basis  of  the  Commission's 
research,  take  into  account  the  testimony  on  the  original  bill  advocat- 
ing regulatory  oversight  by  the  Commission  or  some  other  Federal 
agency  of  all  major  data  banks  and  information  systems  affecting 
privacy. 

The  Committee  found  a  particular  need  for  examination  of  the  laws 
and  practices  governing  the  kinds  of  information  held  by  private 
information  collectors  which  the  Federal  Government  obtains  by 
various  means.  This  includes  bank,  health,  educational,  and  employ- 
ment records.  It  was  partly  for  this  reason  that  the  Committee  adopted 
an  amendment  authorizing  the  Commission  to  study  what  personal 
information  the  Federal  Government  should  collect.  Congressional 
studies  revealed  that  most  departments  and  agencies  had  little  cogent 
knowledge  on  the  extent  of  their  data  collection  from  the  private 
sector  and  how  their  demands  or  their  grants,  contracts  or  agreements 
ultimately  affected  the  privacy  of  the  individual. 

Despite  some  efforts  by  government  and  private  bodies  to  study 
certain  aspects  of  public  and  private  information  practices  and  com- 
puter technology,  no  Federal  body  has  yet  been  given  a  broad  mandate 
to  examine  the  status  of  privacy  in  both  the  public  and  private  sector 
and  to  recommend  specific  legislative  or  administrative  action  to 
enhance  its  protection.  Indeed,  the  President's  Domestic  Council 
Committee  on  Privacy,  established  in  early  1974,  immediately  per- 
ceived the  need  for  a  comprehensive  survey  and  analysis  of  existing 
and  planned  data  banks  and  of  the  laws  pertaining  to  privacy,  confi- 
dentiality and  security.  That  Committee  realized,  however,  that  such 
a  task  would  be  time-consuming  and  diflBcult.  It  relied,  therefore,  on  a 
recent  survey  of  Federal  data  banks  conducted  by  a  congressional 
committee.  The  Privacy  Committee  of  the  Secretary  of  Health, 
Education,  and  Welfare  had  a  similar  experience.  Similarly,  a  number 
of  Department  heads  in  recent  years  have  discovered  that  they  lacked 
concrete  and  comprehensive  information  about  their  own  agency's 
systems.  Since  existing  executive  offices  have  neither  the  authority  nor 
the  practical  ability  and  resources  to  perform  such  functions,  the  Com- 
mittee decided  that  it  was  necessary  to  create  the  Privacy  Commission 
and  charge  it  with  these  tasks.  In  doing  so,  the  Committee  has  adopted 
a  recommendation  made  by  numerous  experts  and  study  panels  for 
almost  a  decade. 

The  Commission  is  directed  to  complete  the  privacy  study  not  later 
than  three  years  from  the  date  of  its  organization.  It  is  authorized  to 
make  periodic  reports  of  its  findings  to  the  President  and  to  the 
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Congress,  which  will  allow  it  to  submit  reports  and  specific  recommen- 
dations on  subject  areas  as  they  are  completed,  and  not  all  at  once  at 
the  end  of  its  term. 

The  reports  shall  include  recommendations  for  applying  the  require- 
ments and  principles  of  the  act  to  the  information  practices  of  organi- 
zations under  study,  whether  by  legislation,  administrative  action  or 
by  voluntary  adoption  of  those  requirements  and  principles. 

Need  for  Stvdy 

Governors  and  other  State  and  local  officials  have  cited  the  dearth 
of  information  about  the  practices  of  regional  or  national  data  banks 
which,  because  of  their  interstate  nature,  are  difficult  to  analyze  or 
control  by  State  privacy  laws  and  regulations.  It  is  thus  expected  that 
the  Commission's  studies,  especially  those  aspects  analyzed  by  States, 
will  assist  the  States  in  their  own  efforts  to  piotect  personal  privacy. 

Representatives  of  private  industries,  businesses  and  organizations- 
have  also  indicated  that  such  a  study  would  better  enable  them  to  meet 
their  ethical  and  legal  obligations  to  protect  individual  privacy  in  an 
information-rich  society  while  taking  full  advantage  of  the  benefits  of 
computer  technology. 

Guidelines  for  Study 

The  Committee  is  aware  of  the  range  of  possible  areas  for  investiga- 
tion and  of  means  of  conducting  such  study.  Therefore,  subsection  (b) 
establishes  restraints,  limitations  and  certain  research  guidelines  for 
the  Commission  study  so  that  the  final  product  in  each  case  may  be 
responsive  to  the  particular  legislative  and  administrative  needs  of 
Congress,  the  executive  branch  and  agencies  of  State  and  local  govern- 
ments. 

As  a  specific  requirement,  the  Committee  is  to  examine  and  analyze- 
the  interstate  transfer  of  information  about  individuals  whether  by 
manual  or  electronic  means.  As  an  example,  interstate  corporations 
and  multi-state  governmental  units  and  private  regional  data  banks 
exchange  among  themselves  a  wide  variety  of  information  about  people- 
for  the  purpose  of  approving  credit  applications,  hiring  personnal, 
examining  claims  for  insurance,  and  other  transactions  affecting  de- 
cisions about  the  rights,  privileges  or  benefits  of  individuals.  A  second 
example  would  be  the  experimental  Electronic  Funds  Transfer  System 
now  being  developed  under  the  auspices  of  the  Department  of  the 
Treasury  and  the  Social  Security  Administration  to  electronically 
transfer  social  security  benefits  and  other  welfare  payments  from 
government  to  bank. 

The  Commission  studv  is  by  no  mean?  directed  to  all  data  banks  on 
people  or  all  personal  information  systems.  Rather,  the  Commission  is 
charged  to  study  only  those  which  significantly  or  substantially  affect 
the  privacy  and  other  personal  and  property  rights  of  citizens.  The 
Committee  has  heard  and  reviewed  much  testimony  which  indicates 
that  interstate  and  national  information  networks  affect  the  lives  and 
substantive  rights  of  individuals  in  a  variety  of  ways.  The  Committee 
believes  that  the  Commission  should  focus  its  attention  on  the  affects 
of  the  collection,  use,  storage  and  transfer  of  information  on  the  rights 
of  individuals. 
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Social  Security  Numbers 

Particular  practices  and  subjects  which  the  Committee  has  found 
are  of  special  concern  to  the  public  are  designated  to  be  given  priority. 
The  Commission  is  required  to  study  the  use  of  social  securitj''  numbers,, 
license  plate  numbers,  universal  identifiers,  and  other  symbols  used  to 
identify  individuals  in  information  systems  and  to  gain  access  to 
integrate  or  centralize  systems  and  files.  One  of  the  most  important 
problems  that  has  arisen  in  the  Committee's  consideration  of  privacy 
legislation  is  the  built-in  potential  among  personal  information  systems 
for  the  creation  of  a  national  data  bank.  A  single  national  system 
utilizing  information  gathered  about  individuals  from  many  sources 
could  be  advanced  by  the  use  of  a  common  identifying  number  or 
symbol  unique  to  each  individual.  The  Committee  intends  that  the 
Commission  examine  the  use  of  social  security  numbers  and  other 
similar  identifying  symbols  or  codes  in  light  of  their  possible  use  as 
universal  identifiers,  or  as  indexing  tools  which  may  ease  the  breach  of 
confidentiality  or  make  government  record  surveillance  over  the  indi- 
vidual easier.  The  Commission  should  review  laws,  regulations  and 
decisions  affecting  these  matters  and,  in  particular,  examine  the  costs 
and  feasibility  of  halting  or  restraining  present  trends  in  such  practices- 
and  developing  less  threatening  alternatives  in  the  interest  of  guaran- 
teeing individual  privacy  and  confidentiality  of  personal  information. 

Statistical  Data 

The  Commission  is  also  required  to  study  the  matching,  integration 
and  analysis  of  federally  produced  statistical  data  with  other  sources 
of  personal  information  to  reconstruct  individual  responses  to  statisti- 
cal questionnaires  for  uses  other  than  those  for  which  the  information 
was  collected.  The  Committee  was  presented  with  circumstantial 
evidence  in  Volume  II  of  the  1971  President's  Commission  on  Federal 
Statistics  which  indicates  that  it  is  possible,  through  sophisticated 
computerized  techniques  to  estimate  Avith  reasonable  accuracy  per- 
sonal information  relating  to  identifiable  individuals  using  multiple 
sources  of  statistical  and  nonstatistical  information  published  by 
Federal  and  State  agencies.  Such  information  yields  to  its  user  signifi- 
cant information  about  individuals  heretofore  held  in  confidence  and 
thus  violating  a  pledge  of  confidentiality  made  by  Federal  agenciea 
collecting  the  information  for  statistical  purposes.  Commercial  firms 
are  rapidly  improving  this  technology,  thus  creating  the  need  for 
careful  attention  to  its  direction  and  ultimate  capability  and  its 
impact  on  privacy.  The  Committee  intends  that  particular  attentioa 
be  paid  to  such  developments  by  certain  direct  mail  marketers,  and 
that  the  Commission  recommend  measures  to  preserve  the  guarantees- 
of  confidentiality  provided  by  existing  census  statutes  and  regulations 
and  promised  by  organizations  conducting  statistical  surveys. 

The  Committee  believes  that  legislation  on  privacy  issues  should 
give  due  regard  to  the  preseivation  of  the  Federal  system  and  should 
allow  States  to  provide  stronger  controls  as  they  see  fit  or  to  experi- 
ment with  their  own  legislation  to  meet  problems  unique  in  those 
States.  At  the  same  time,  they  should  be  afforded  all  of  the  information 
which  such  a  national  study  can  make  available.  In  conducting  its 
study,  the  Commission  is  required  to  examine  the  laws,  Executive 
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orders,  regulations,  directives,  and  judicial  decisions  which  govern  the 
activities  under  study  by  the  Commission  and  determine  the  extent 
to  which  they  are  consistent  with  the  rights  of  privacy  and  due 
process,  and  other  guarantees  of  the  Constitution  which  this  Act  seeks 
to  promote.  The  Committee  is  cognizant  that  many  laws,  regulations 
and  judicial  decisions  affect  the  collection  of  information  about  indi- 
viduals and  the  rights  of  individual  privacy.  To  fully  exercise  its  study 
function,  the  Committee  feels  that  the  Privacy  Commission  should 
examine  these  and  take  them  into  account  as  necessary  in  making  its 
recommendations.  In  acquiring  such  information,  the  Commission 
may  seek  the  advice  and  aid  of  governors,  attorneys  general,  judges, 
mayors  and  others  with  unique  control  over  or  knowledge  of  the 
public  policy  and  law  on  privacy  matters. 

Federal-State  Relations 

The  Commission  is  directed  to  determine  the  extent  to  which  major 
governmental  and  private  personal  information  systems  affect  Federal- 
State  relations  or  the  principle  of  separation  of  powers.  The  Com- 
mittee believes  that  many  of  the  personal  information  systems  funded 
or  otherwise  sponsored  by  the  Federal  Government  subtly  affect  the 
ways  that  State  governments  are  able  to  operate  their  own  information 
systems  and  interact  with  the  Federal  Government.  For  one  example,  a 
Federal  information  program  that  solicits  certain  types  of  information 
about  individuals  from  State  governments  might  also  prompt  those 
State  governments  to  begin  collecting  the  same  type  of  information,  for 
their  own,  perhaps  undetermined,  uses,  without  appropriate  guaran- 
tees of  confidentiality.  On  the  other  hand,  a  Federal  program  may, 
because  of  its  unforeseen  results,  be  effectively  prohibiting  the  State 
from  adequately  promoting  the  privacy  of  its  citizens,  the  confiden- 
tiality of  data  about  them,  or  the  security  of  its  automated  data  sys- 
tems. Where  necessary,  the  Committee  intends  that  the  Commission 
examine  the  often  unforeseen  results  of  Federal-State  infoimation- 
sharing  in  light  of  their  potential  affects  on  Federal-State  relations. 

For  each  matter  under  study,  the  Commission  is  to  consider  public 
policy  and  current  standards  and  criteria  governing  the  collection, 
soliciting,  processing,  use,  access,  integration,  dissemination,  and  trans- 
mission of  personal  information.  The  Committee  heard  testimony  and 
has  reviewed  much  material  indicating  that  many  information  users 
already  impost  strict  safeguards  and  confidentiality  requirements  on 
their  information  systems.  The  Committee  wishes  the  Commission  to 
be  able  to  review  these  rules  and  practices  in  order  to  determine  the 
scope  of  their  use  and  their  effectiveness  as  models  under  particular 
legislative  schemes. 

The  Commission  is  also  specifically  directed  to  include  in  its  study 
certain  areas  which  have  been  shown  to  be  of  concern  to  the  public 
and  to  legal  commentators  on  privacy  issues.  These  include  informa- 
tional activities  in  the  areas  of  medicine,  education,  insurance,  em- 
ployment and  personnel,  credit,  banking  and  finance,  travel,  hotel  and 
entertainment  reservations,  and  electronic  check  processing.  ^  1 

In  addition  to  these,  the  Commission  is  authorized  to  study  such 
other  information  activities  as  it  believes  are  necessary  to  carry  out 
the  congressional  policy  of  this  Act.  This  provision  is  included  to 


44 


assure  that  the  Commission  may  be  free  to  examine  new  development* 
in  means  of  sophisticated  surveillance  techniques  or  of  transmitting 
personal  information  by  satellite  and  other  electronic  means. 

Exceptions  to  Committee  Study 

An  exception  is  made  to  the  Commission's  study  power  for  informa- 
tion systems  maintained  by  religious  organizations,  in  order  to  pre- 
serve the  principle  of  separation  of  church  and  state.  A  similar  exemp- 
tion for  charitable  and  poUtical  organizations  was  deleted  from  the 
original  bill  by  Committee  amendment  to  assure  the  broadest  scope 
to  the  Commission's  study  for  the  protection  of  individual  privacy. 

This  section  requires  the  Commission,  to  the  extent  practicable,, 
to  collect  and  utiUze  findings,  reports  and  research  studies  of  con- 
gressional and  State  committees,  other  government  agencies,  pri- 
vate organizations  and  individuals  which  pertain  to  the  problems 
under  study  by  the  Conmiission.  The  Committee  recognizes  that 
there  has  been  much  written  and  Faid  about  the  issue  of  personal 
privacy,  due  process  and  confidentiality.  In  fulfilling  its  study  man- 
date, the  Commission  must  take  full  advantage  of  this  research  and 
information.  In  addition,  there  are  available  in  computerized  form 
the  texts  of  statutes  and  judicial  opinions. 

The  Committee  expects  by  this  requirement  to  have  incorporated 
within  the  Commission  study  the  most  valuable  aspects  of  previous 
research  efforts  and  thereby  reduce  the  administrative  costs  which  a> 
nationwide  study  might  otherwise  involve. 

In  many  subject  areas,  the  Commission  may  need  to  do  no  more  to» 
meet  its  obligations  on  some  aspect  of  the  study  than  develop  and 
draft  the  specific  language  for  legislative  recommendations  to  be 
submitted  to  Congress  and  the  President. 

The  Comimission  is  also  authorized  to  receive  and  review  individual 
complaints  with  respect  to  any  matter  under  study.  This  is  to  assure 
that  wherever  possible,  the  Commission's  empirical  research  shall 
include,  and  the  recommendations  address,  the  complaints  and 
concerns  expressed  by  individuals  or  organizations.  Frequently,  the 
economic  or  political  consequences  of  seeking  redress  from  or  com- 
plaining to  the  oflfending  agency  makes  it  difficult,  if  not  impossible,, 
tor  the  individual  to  obtain  remedies  for  invasions  of  piivacy  or  for 
wrongs  suffered  by  inaccuracies  fed  into  computerized  data  systems. 
The  Commission  should  not  have  to  rely  on  reports  of  complaint* 
made  to  the  offending  organization. 

In  addition,  in  some  areas,  the  lack  of  sufficient  technical  and  legal 
resources  makes  it  difficult  for  Congress  to  investigate  individual 
cases  of  information  abuses  which  come  to  the  attention  of  members 
to  a  degree  sufficient  to  produce  a  record  for  complex  legislation. 

As  indicated,  the  Committee  does  not  intend  such  studies  to  be 
theoretical  and  speculative  but  to  be  based  on  legal  research,  review 
of  data  practices  and  particular  data  banks,  and  investigation  of 
complaints  it  receives. 

Section  107 

REPORTS 

Section  107  provides  that  the  Commission  shall,  from  time  to  time, 
and  in  an  annual  report,  report  to  the  President  and  the  Congress 
on  its  activities  in  carrying  out  the  provisions  of  this  Act. 
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TITLE  II— STANDARDS  AND  MANAGEMENT  SYSTEMS 
FOR  HANDLING  INFORMATION  RELATING  TO 
INDIVIDUALS 

Section  201 

safeguard   requirements   for   administrative,  intelligence, 
statistical-reporting,  and  research  purposes 

Section  201  sets  forth  standards  and  procedures  to  govern  all 
stages  of  decision-making  for  and  operation  of  the  information  systems 
of  each  department  and  agency  of  the  executive  branch. 

Subsection  201  {a).  This  subsection  is  the  provision  of  the  bill 
specifically  directed  to  the  constitutional  and  legal  control  of  the  in- 
vasion of  individual  privacy  by  government.  It  reflects  the  intent  of 
the  Committee  to  follow  the  recommendations  of  the  report  of  the  Na- 
tional Academy  of  Sciences,  that  "in  terms  of  privacy  there  should 
be  a  general  policy  to  extend  the  zones  of  personal  and  group  freedom 
from  compulsory  data  collection  so  that  matters  that  ought  not  to 
be  considered  in  making  decisions  about  individuals  do  not  become 
part  of  the  formal  record  at  all." 

Beyond  that,  this  section,  together  with  subsection  201(b)(1)  and 
(7),  reflects  anothei'  dimension  of  the  privacy  issue,  which  is  that,  under 
our  Constitution,  there  are,  or  may  be,  some  human  activities  of 
which  Government  should  not  take  note  for  any  purpose  at  all  because 
of  the  detrimental  effect  on  freedom,  and  that  this  is  true  whether  or 
not  the  information  is  intended  to  be  used  to  make  decisions  about 
specific  individuals. 

This  section  reflects  the  Committee's  effort  to  insert  considerations 
of  privacy  in  the  decision-making  process  involving  management  of 
information  systems.  As  the  Academy  report  states,  privacy  is  "the 
primary  civil  liberties  issue,  since  both  confidentiality  and  due  process 
questions  disappear  if  the  data  are  not  gathered  in  the  first  place,  or 
once  they  are  destroyed." 

The  section  is  designed  to  insure  that  a  Federal  agency  weighs 
strongly  the  rights  of  personal  privacy  against  its  authority  and  need 
to  gather  personal  information  for  a  public  purpose.  Before  an  infor- 
mation-gathering program  may  be  implemented,  the  agency  must 
make  a  determination  that  its  action  is  authorized  and  warranted  to 
•carry  out  a  statutory  obligation.  This  provision  affirms  a  basic  prin- 
ciple of  good  management  in  public  administration  in  that  it  is 
designed  to  require  that  the  kind  of  information  about  individuals 
"which  an  agenc}'  seeks  to  gather  or  solicit,  and  the  criteria  for  programs 
to  investigate  individuals  will  be,  judged  by  an  official  at  the  highest 
policymaking  level  to  be  relevant  and  necessary  to  a  statutory  purpose 
of  the  agency. 

The  section  is  designed  to  implement  the  following  policy  judgments 
in  the  report : 

Not  only  should  the  need  for  and  relevance  of  specific  items 
of  personal  data  have  to  be  established  in  positive  terms  but 
serious  consideration  should  be  given  to  whether  some  entire 
record-keeping  programs  deserve  to  be  continued  at  all ;  this 
was  the  basic  question  raised  about  the  Army's  domestic 
intelligence  watch  over  civilian  political  activity  in  the  late 
1960's,  A  further  consideration  where  need  for  collecting  data 
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is  at  issue  is  whether  records  should  be  retained  beyond  their 
period  of  Hkely  use  for  the  purposes  for  which  they  were 
originally  collected. 

A  related  but  more  complicated  question  concerns  the 
continued  existence  of  files  of  information  which  is  no  longer 
supposed  to  be  used  for  making  decisions  about  individuals. 
Many  cumulative  records  about  individuals  in  various  sectors 
of  the  organizational  world  are  filled  with  facts  and  evalua- 
tions set  down  in  an  earlier  time,  under  a  different  socio- 
political ethos.  In  this  setting,  it  is  not  enough  to  say  "from 
now  on  we  will  not  .  .  .";  steps  need  to  be  taken  to  remove 
from  historical  records  in  high  schools,  colleges,  commercial 
reporting  agencies,  law-enforcement  files,  and  other  organiza- 
tions the  personal  information  previously  gathered  about 
political,  racial,  cultural,  and  sexual  matters  that  would  not 
be  put  in  the  files  under  present  rules.  To  the  extent  that 
evaluators  today  have  such  records  to  consult,  especially  for 
decisions  that  are  not  visible  to  the  individual,  the  presence  of 
such  information  represents  a  dead  (and  improper)  hand 
from  the  past. 

Most  of  these  provisions  contain  terminology  which  will  allow 
administrative  definitions  to  fit  particular  agency  needs  and  programs. 
They  are  intended  to  be  implemented  by  the  model  guidelines  devel- 
oped by  the  Commission  which  may  then  be  adopted  by  the  agencies 
or  altered  as  found  necessary.  This  will,  for  instance,  allow  for  devel- 
opment by  Commission  experts,  in  consultation  with  other  Federal 
officials,  of  careful,  workable  definitions  of  such  terms  as  "accurate," 
"timely,"  "complete,"  and  "relevant." 

Such  a  process  is  also  envisioned  for  determining  precise  details  of 
the  contents  of  the  notices  of  data  banks  required  to  be  filed  for  the 
Federal  Register  and  with  the  Commission.  These  can  be  discussed 
and  determined  with  the  assistance  of  the  Commission  in  accordance 
with  an  agency's  unique  problems  and  record-keeping  methods. 

Subsection  201  (a)  (1).  Provides  that  each  Federal  agency  shall  collect, 
solicit  and  maintain  only  such  personal  information  as  is  relevant  and 
necessary  to  accomplish  a  statutory  purpose  of  the  agency. 

This  section,  therefore,  governs  the  first  phase  of  the  process  which 
is  the  gathering  of  the  information  in  the  first  place.  The  provision 
reaffirms  the  basic  principles  of  good  management  and  public  admin- 
istration by  assuring  that  the  kinds  of  information  about  people  which 
an  agency  seeks  to  gather  or  solicit  and  the  criteria  in  programs  for 
investigating  people  are  judged  by  an  official  at  the  highest  level  to 
be  relevant  to  the  needs  of  the  agency  as  dictated  by  statute.  Second, 
it  requires  a  decision  that  the  collection  of  information  or  investiga- 
tion of  people  along  certain  information  lines  is  necessary  in  that  the 
needs  of  the  agency  and  goals  of  the  program  cannot  reasonably  be 
met  through  alternative  means. 

Where  there  are  difficulties  in  linking  a  personal  data  program  to 
statutory  authority,  it  is  to  be  expected  that  some  agencies  may  face 
hard  decisions  of  whether  or  not  to  seek  additional  authority,  to  reject 
certain  programs  entirely  or  to  alter  investigative  standards. 

A  third  element  in  this  decision  process  is  the  fact  that  the  infor- 
mation which  officials  propose  to  collect  must  be  maintained  and 
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integrated  into  the  agency  record-keeping  system.  Thus  the  decision 
©n  the  relevance  and  need  for  certain  gathering  of  information  and 
investigating  of  citizens  requires  consideration  of  how  that  data  will 
overlap  or  conflict  with  existing  data  banks  and  information  programs 
of  the  agency. 

This  section  is  designed  to  assure  observance  of  basic  principles  of 
privacy  and  due  process  by  requiring  that  where  an  agency  delves 
tnto  an  area  of  personal  privacy  in  the  course  of  meeting  government's 
aaeeds,  its  actions  may  not  be  arbitrary,  but  rather,  must  be  author- 
ized, and  found  to  be  not  only  reasonable,  but  warranted  by  the 
oveniding  needs  of  society  as  the  agency  is  responsible  for  adminis- 
tering to  those  needs. 

The  provision  is  the  legislative  reflection  of  the  conclusion  of 
■&  panel  of  the  Committee  on  Scientific  and  Technical  Information  of 
the  Federal  Science  Council  which  recommended  that  "an  agency 
should  formulate  as  precisely  as  possible  the  policy  objectives  to  be 
served  by  a  data-gathering  activity  before  it  is  undertaken.  Agencies 
are  encouraged  to  think  carefully  about  the  legitimacy  of  the  activity, 
the  significance  of  the  data  for  the  agency's  program,  the  potential 
ljurden  on  the  respondents  and  the  possible  availability  of  the  data 
from  some  other  source.  This  may  make  it  possible  to  achieve  a 
reduction  in  the  burden  being  put  on  citizens  and  to  harmonize  govern- 
mental questionnaires  and  surveys.  Great  care  should  be  exercised 
in  framing  information  requests  to  be  certain  that  the  desired  in- 
formation is  captured  initially  and  that  multiple  requests  for  informa- 
tion is  captured  initially  and  that  multiple  requests  for  information 
are  avoided,  and  that  no  more  sensitive  personal  information  is 
collected  than  necessary." 

Subsection  201  (a)  {2) .  Provides  that  each  Federal  agency  shall  collect 
information  to  the  greatest  extent  practicable  directly  from  the  subject 
where  the  information  may  result  in  adverse  determinations  about  the 
individual's  rights,  benefits,  and  privileges  under  Federal  programs. 

This  section,  as  originally  introduced,  had  no  qualifications,  but 
reflected  the  basic  principle  of  fairness  recommended  by  several 
reports,  that  where  government  investigates  a  person,  it  should  not 
depend  on  hearsay  or  "hide  under  the  eaves",  but  inquire  directly 
•of  the  individual  about  matters  personal  to  him  or  her. 

In  order  to  meet  agency  objections  about  the  needs  of  certain  civil 
And  criminal  law  enforcement  programs  requiring  intelligence  and 
investigative  information  to  be  collected  from  other  sources,  the 
•section  was  limited  to  instances  where  the  information  sought  could 
affect  a  person's  qualifications  to  be  considered  by  government  for 
employment  or  other  rights,  benefits  and  privileges.  This  is  the 
minimum  standard  of  fair  procedure,  although  there  may  be  instances 
where  it  cannot  be  observed.  It  is  expected  however  that  these  will  be 
kept  to  a  minimum.  Cases  may  arise  for  instance,  where  it  is  not 
practical  (1)  for  logistical  or  financial  reasons,  or  (2)  for  reason  of 
.conflicting,  more  restrictive,  statutory  requirements  which  cannot, 
after  consultation  with  the  Commission,  be  resolved,  or  (3)  where  the 
information  is  on  hand  from  other  disclosures  made  by  the  individual 
;and  he  has  specifically  consented  at  the  time  of  disclosure  or  later  to 
have  it  used  for  other  or  related  purposes  within  the  agency  or 
another  agency. 
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At  the  same  time  as  it  assures  accuracy  and  fairness  to  data  subjects 
by  this  provision,  the  Committee  does  not  wish  to  defeat  the  purposes 
01  the  Federal  Reports  Act  to  promote  the  eflficient,  economical 
exchange  and  sharing  of  information;  nor  does  it  wish  to  impose  imdue 
burdens  on  individuals  from  whom  information  is  solicited.  However 
when  the  cause  of  ordinary  eflBciency  and  small  economies  is  weighed 
against  the  interest  of  personal  privacy  and  confidentiality  of  sensitive 
imormation,  the  Committee  expects  the  balance  would  tilt  in  favor  of 
the  latter.  However,  the  Act  looks  to  a  conscientious  weighing  of  the 
interests  by  administrators,  and  to  decisions  made  on  the  record 
pursuant  to  the  discretion  allowed  by  this  section. 

Even  where  information  is  acquired  from  other  sources,  an  agency 
should,  in  the  interest  of  the  standards  of  accuracy  and  efficiency  to  be 
promoted  under  subsection  201(b)  make  efforts  to  have  it  reviewed  by 
the  subject  individual.  For  example,  by  sending  him  a  copy  of  the 
information  and  affording  him  an  opportunity  to  affirm,  deny  or 
explain  it.  Such  review  may  constitute  compliance  with,  subsection 
201(a)(2).  This  section  reflects  the  committee's  adoption  of  the 
conclusion  of  the  COSATI  panel  that  "Information  should  not  be 
collected  on  a  hearsay  basis  or  from  people  who  have  only  a  tenuous 
association  with  the  data  subject  and  therefore  are  not  in  a  position  to 
report  data  from  a  high  probability  that  it  will  be  accurate." 

Subsection  201  (a)  (S) .  Requires  that  each  Federal  agency  shall  inform 
any  individual  requested  to  disclose  personal  information  for  any  pur- 
pose whether  that  disclosure  is  mandatory  or  voluntary,  by  what  stat- 
utory authority  it  is  solicited,  what  uses  the  agency  will  make  of  it, 
what  penalties  and  specific  consequences  for  the  individual,  which  are 
known  to  the  agency,  will  result  from  the  nondisclosure,  and  what 
rules  of  confidentiality  will  govern  the  information. 

This  requirement,  in  various  forms,  has  been  universally  recom- 
mended by  commentators  and  government  and  private  groups,  the 
HEW  Report,  information  specialists,  congressional  witnesses  and 
others,  as  basic  to  the. protection  of  the  individual  from  the  arbitrary 
information  power  of  the  Federal  Government. 

The  Committee  intends  it  to  remedy  the  many  documented  com- 
plaints from  citizens  that  they  were  pressured,  coerced,  or  induced  by 
deceptive  means  into  responding  to  governmental  questionnaires 
seeking  highly  personal  information  for  administrative  programs,  or 
for  census  and  other  statistical  and  research  purposes  of  the  Federal 
agencies;  that  they  were  not  told  and,  furthermore,  were  frequently 
unable  to  learn,  even  with  legal  assistance,  whether  compliance  was 
voluntary  or  mandatory,  what  statutes  authorized  it,  what  penalties 
attached  to  nonresponse,  or  exactly  why  the  Federal  Government 
wanted  the  information  in  the  first  place. 

The  section  anticipates  that  Federal  requests  or  requirements  for 
personal  information  henceforth  shall  be  accompanied  by  written  or 
oral  notices  presented  in  obvious  or  highly  visible  manner,  which  use 
the  specific  terms  "mandatory"  or  "voluntary"  in  describing  the 
nature  of  the  individual's  desired  response,  and  providing  the  other 
requisite  information  concerning  the  authority  of  the  agency  to  con- 
duct the  survey,  initiate  the  inquiry,  or,  in  the  case  of  administrative 
programs,  to  ask  particular  questions  of  the  applicant.  The  Conmiittee 
believes  that  an  agencj-  should  be  able  to  communicate  to  the  indi- 
vidual, without  intimidation,  whether  he  is  required  to  comply  with 
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a  request  for  information  and  what  the  Ukely  consequences  are  of  his 
refusal.  To  further  clearify  the  consequences  of  these  options,  the 
notices  should  also  include  an  explanation  of  the  limits  on  the  agency's 
ability  to  keep  information  confidential;  for  example,  under  com- 
pulsory legal  process. 

The  Committee  is  not  impressed  with  executive  branch  arguments 
and  those  of  some  information  users  which  hold  that  such  candor  on 
the  part  of  government  represents  "poor  psychology"  and  will  destroy 
the  integrity  of  statistical  surveys  and  other  data  programs,  or  that 
it  will  discourage  cooperation  with  official  inquiries.  The  Committee 
believes,  rather,  that  just  the  opposite  results  will  be  obtained.  Fur- 
thermore, the  spirit  of  constitutional  considerations  of  due  process 
and  self-incrimination  should  pervade  the  conduct  of  such  inquiries 
for  administrative,  regulatory,  or  other  such  governmental  data 
programs. 

In  defining  the  purposes  of  this  section,  the  Committee  endorses  the 
recommendations  of  the  HEW  report  that  "the  requirement  is  in- 
tended to  discourage  organizations  from  probing  unnecessarily  for 
details  of  people's  lives  under  circumstances  in  which  people  may  be 
reluctant  to  refuse  to  provide  the  requested  data.  It  is  also  intended 
to  discourage  coercive  collection  of  personal  data  that  are  to  be  used 
exclusively  for  statistical  reporting  and  research." 

We  also  endorse  the  explanation  of  the  COSATI  panel  of  the  need 
for  such  protections  to  avoid  "the  use  of  coercion  or  intimidation 
in  the  course  of  gathering  information."  We  agree  with  the  Panel 
that:  "unless  disclosure  has  been  made  mandatory  by  Act  of  Congress, 
personal  information  must  never  be  extracted  from  an  individual 
without  securing  his  informed,  express  consent  *  *  *  In  gathering 
information  from  individual  citizens.  Federal  agencies  have  an  obliga- 
tion to  disclose  to  them  the  purpose  for  which  the  information  is  being 
collected,  to  state  clearly  the  use  or  uses  to  which  it  will  be  put,  to 
identify  the  governmental  and  non-governmental  individuals  and 
organizations  that  will  be  given  access  to  it,  and  to  indicate  whether 
the  individual's  name  will  be  associated,  either  directly  or  indirectly, 
with  the  information. 

"The  type  of  disclosure  is  particularly  important  when  the  indi- 
vidual's participation  in  a  data-gathering  activity  is  voluntary  in 
character,  and  is  one  way  of  assuring  that  the  voluntary  consent  of  the 
individual  is  meaningful.  It  enables  him  to  evaluate  the  risk  he  may  be 
assuming  by  revealing  personal  information,  and  in  some  cases,  per- 
mits him  to  weigh  that  risk  against  the  advantages  of  participating  in 
a  particular  governmental  program.  It  also  should  contribute  to  pre- 
venting alienation  and  should  encourage  participation  in  the  data- 
gathering  process.  For  the  same  reasons,  it  is  imperative  that  the 
agency's  imderstanding  with  the  individual  be  honored. 

"WTien  an  individual  is  required  to  furnish  information  by  act  of 
Congress  as  is  true  for  the  decennial  census,  informed  consent  of  the 
type  described  in  the  preceding  paragraph  is  not  necessary.  None- 
theless, it  is  desirable  to  provide  individual  respondents  with  as  much 
information  concerning  the  data  activity  as  possible." 

Of  particular  concern  to  people  subjected  to  governmental  inquiries 
is  the  general  lack  of  precise  information  afforded  at  the  time  of  collec- 
tion about  the  penalties  for  and  consequences  of  nondisclosure.  Where 
compliance  is  mandatory  or  where  untrue  response  is  punishable,  with 
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penalties  ranging  from  $100  to  $500  to  $1,000  and  a  year  in  jail,  basic 
due  process  principles  require  that  the  individual  be  put  on  notice  of 
such  penalties.  The  same  constitutional  considerations  require  that 
where  such  penalties  accompany  demands  for  personal  data,  that 
demand  must  be  based  on  statutory  authorization. 

The  Committee  considers  it  basic  fairness  that  any  agency  provide 
whatever  information  it  has  at  hand  about  the  immediate  consequence 
of  not  responding  to  an  inquiry  or  particular  question.  While  it  may 
usually  be  convenient  to  provide  this  warning  on  the  face  of  a  written 
inquiry  upon  initial  collection,  in  some  cases,  the  Committee  recog- 
nizes that  it  may  be  more  practical  to  supply  such  information  prompt- 
ly at  a  later  time  upon  request  of  a  data  subject  who  may  voice  ob- 
jection or  concern  about  some  phase  of  a  written  or  oral  inquiry,  or 
to  some  particular  question.  Clearly,  the  agency  cannot  be  reasonably 
expected  to  tell  all  foreseeable  or  imaginable  consequences  of  nondis- 
closure or  disclosure.  It  can  however,  advise  when  nondisclosure  will 
preclude  any  consideration  of  an  applicant  for  employment,  or  for  a 
right,  benefit  or  privilege,  or  when  nonresponse  may  be  accorded  some 
weight  in  official  consideration  of  the  application. 

To  cite  one  example: 

A  Federal  employee  requested  to  complete  a  research  questionnaire 
stating  which  political  candidate  he  or  she  prefers  should  be  told  at 
the  outset  that  the  response  is  voluntary,  that  it  will  not  affect 
employment,  and  will  not  go  into  any  government  file.  However,  even 
such  notice  will  not  preclude  an  employee  electing  to  challenge  the 
inquiry  for  possible  violation  of  the  limitation  in  subsection  201(b)(7) 
on  inquiries  on  first  amenc'ment  activities. 

Sinularly,  couples  applying  for  Federal  housing  loans  have  the  right 
to  know  if  they  have  to  answer  questions  on  whether  they  intend  to 
have  children  and  if  they  practice  birth  control,  why  the  agency 
requires  such  information  and  whether  or  not  they  lose  the  chance  for 
the  loan  if  they  don't  disclose  such  information. 

Subsection  201(f)){l).  Requires  each  Federal  agency  that  maintains 
an  information  system  or  file  to  insure,  that  is  issue  any  requisite  regu- 
lations, and  take  affirmative  administrative  action  for  the  purpose  of 
assuring,  that  personal  information  maintained  in  the  system  or  file, 
or  dissegainated  from  it,  is  to  the  maximum  extent  possible,  accurate, 
complete,  timely  and  relevant  to  the  needs  of  the  agency. 

This  requirement  complements  that  of  subsection  201(a)(1)  impos- 
ing such  a  duty  on  agencies  and  is  deemed  necessary  to  the  effective  ex- 
ercise of  any  right  of  the  individual  to  challenge  a  record,  or  a  data 
bank  on  these  grounds  through  the  agency  or  the  courts. 

The  standard  of  relevancy  is  that  statutory  basis  for  an  information 
program  required  by  subsection  201(a)(1).  The  scope  of  these  two 
sections  encompasses  all  phases  of  the  information  system.  The  stand- 
ards of  relevancy  here  relate  to  the  constitutionality  and  legality  of  the 
entire  information  program,  as  well  as,  the  reasonableness  of  mainte- 
nance or  any  particular  piece  of  personal  information,  given  the  stat- 
utory jursidiction  of  the  agency.  The  standards  of  accuracy, 
completeness,  and  timeliness,  as  well  as  relevancy  are  directed  to  the 
quality  of  the  information  in  an  individual's  own  file.  The  section  thus 
looks  to  a  double-pronged  consideration,  first  to  the  authorized  needs 
of  the  agency,  and  second ,  to  the  scope  of  the  administrative  need  for 
information  in  order  to  make  a  decision  on  that  individual. 
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The  condition  that  such  a  goal  be  pursued  to  the  "maximum  extent 
possible"  is  attached  to  promote  an  extra  measure  of  caution  and 
zeal  beyond  the  ordinary  standard  of  care  which  governs  all  other  in- 
formation handling.  But  it  is  also  designed  to  allow  the  agency  the 
freedom  to  determine  through  its  own  regulations  and  directives,  as 
adapted  from  the  Commission  model  guidelines,  what  is  reasonably 
"possible"  within  the  limits  of  the  statutory  duties  placed  on  the 
agency,  of  its  resources,  of  technological  feasibility,  and  of  adminis- 
trative practicality.  The  Committee  recognized,  for  instance,  that  it  is 
administratively  and  logistically  impossible  to  keep  current  and  timely 
the  statistical  information  maintained  for  historical  and  archival 
purposes.  Yet  an  agency  may  well  question  an  investigative  data 
bank  or  file  on  people  which  was  long  ago  outdated  and  is  now  seldom 
used,  and  which  services  no  program  or  one  which  is  maintained 
only  in  case  the  individuals  once  again  deal  with  the  agency.  It  is 
hoped  that  with  the  inclusion  of  such  a  broadly-termed  mandate 
linked  to  the  right  of  the  individual  to  challenge,  there  will  begin  a 
long-overdue  evaluation  of  agency  program  needs  for  stale,  irrelevant, 
and  untimely  information. 

When  combined  with  the  subsection  201  (a)  (1)  duty  to  confine  infor- 
mation gatheiing  to  only  personal  information  relevant  and  necessary 
to  accomplish  a  statutory  purpose,  the  Committee  has  provided 
agencies  and  the  courts  svith  a  standard  against  which  the  individual 
may  challenge  information  in  a  file  or  data  bank. 

Subsection  201  (b)  {2) .  States  that  agencies  shall  require  employees  to 
refrain  from  disclosing  records  or  personal  data  in  them,  within  the 
agency  other  than  to  officers  or  employees  who  have  a  need  for  such 
record  or  data  in  the  performance  of  their  duties  for  the  agency 

This  section  is  designed  to  prevent  the  office  gossip,  interoffice  and 
interbureau  leaks  of  information  about  persons  of  interest  in  the  agency 
or  community,  or  such  actions  as  the  publicizing  of  information  of  a 
sensational  or  salacious  nature  or  of  that  detrimental  to  character  or 
reputation. 

This  would  cover  such  activities  as  reading  results  of  psychological 
tests,  reporting  personal  disclosures  contained  in  personnel  and 
medical  records,  including  questionnaires  containing  personal  financial 
data  filed  under  the  ethical  conduct  programs  of  the  agency. 

It  is  designed  to  halt  the  internal  blacklisting  that  frequently  goes 
on  in  agencies  and  on  Federal  installations  on  persons  who  do  not 
comply  with  the  organizational  norms  and  standards  for  some  reason, 
such  as  not  participating  in  savings  bonds  drives  or  charity  campaigns; 
and  the  listing  of  results  of  employee  tests  or  performances ; 

It  is  designed  to  help  prevent  the  easy  exchange  of  data  about 
the  same  individual  between  regional  managers  of  different  pro- 
grams within  a  bureau  or  department  and  the  consequent  informal 
or  inadvertent  administrative  integration  of  data  for  purposes  of 
making  a  governmental  decision  about  that  person.  This  might  be 
true,  for  instance,  of  a  farmer  who  had  filed  information  or  been  the 
subject  of  official  inquiry  in  several  agricultural  programs  in  one 
county. 

The  section  envisions  that  if  an  employee  dealing  with  official 
information  about  a  person  is  requested  to  surrender  that  person's 
record  to  someone  who  clearly  has  no  need  for  it,  he  should  decline  or 
seek  to  define  the  purpose  of  the  requested  disclosure.  One  of  the 
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results  of  this  section  may  be  to  promote  a  sense  of  ethical  obligation 
on  the  part  of  Federal  officials  and  employees  to  ascertain  when 
improper  disclosure  of  information  within  the  agency  may  be  sought 
or  promoted  for  personal,  political  or  commercial  motives  unrelated 
to  the  agency's  administrative  mission. 

It  is  not  intended  to  conflict  with  other  statutes,  rules  and  regula- 
tions governing  employee  conduct  or  information  practices  but  is 
meant  to  implement  and  reinforce  them.  The  standard  of  refraining 
from  certain  behavior  implies,  by  definition,  not  indulging  in  impulses 
to  engage  in  positive  behavior  to  the  contrary,  in  this  case,  in  not 
taking  positive  action  or  making  specific  administrative  or  personal 
efforts  to  disclose  personal  information  acquired  in  the  course  of  one's 
duties  when  such  disclosure  is  not  required. 

Subsection  201(b)(3).  Requires  any  Federal  agency  that  maintains  a 
personal  information  system  or  file  to  maintain  a  list  of  all  categories  of 
persons,  including  individuals  and  agencies  authorized  to  have  regular 
access  to  personal  information  in  the  system  or  file. 

The  original  bill  required  Federal  agencies  to  record  each  and  every 
access  to  any  information  system  or  file.  By  requiring  instead  simply 
a  list  of  the  categories  of  employees  and  of  other  agencies  and  persons 
who  on  a  regular  basis  are  permitted  to  examine  files  within  a  system 
of  personal  information,  the  bill  meets  the  objections  of  agencies  that 
a  strict  accounting  of  every  access  was  not  administratively  practi- 
cable or  feasible  in  view  of  the  necessary  routine  in  daily  access  to  a 
file  by  varous  identifiable  groups  of  people  and  by  many  employees 
for  purposes  of  entering  or  withdrawing  information.  The  problem 
of  requiring  identity  and  purpose  of  access  by  reporters  and  others  in 
the  public  exercising  inspection  rights  under  that  and  other  acts  made 
it  more  feasible  to  require  a  list  which  would  be  available  to  the 
public  and  to  individuals  who  are  subjects  of  the  files. 

Where  employees  are  concerned,  the  kind  of  list  envisioned  would 
make  it  possible  to  identify  for  any  particular  day  the  employees  oc- 
cupying a  position  and  performing  duties  requiring  such  access  to  a 
particular  file  or  authorized  to  have  such  access.  Since  this  is  deemed 
merely  good  management  and  responsible  personnel  practice  for  all 
Federal  systems  and  is  a  practice  observed  in  many  agencies  anyway, 
it  is  not  expected  to  present  difficulties  in  compliance. 

With  regard  to  the  definition  of  who  are  "regular"  users  beyond  the 
agency,  outside  of  the  public  and  press,  the  type  of  regular  use  en- 
visioned is  that  such  as  where,  by  statute  and  written  agreement  for 
information-sharing  among  agencies,  there  is  access  by  terminal  for 
the  purpose  of  implementing  such  agreement.  The  Commission,  in  the 
course  of  developing  model  regulations  for  guidance  of  agencies  in 
implementing  the  Act,  will  assist  in  promoting  a  workable  definition  of 
such  users  by  reference  to  the  specific  situations  presently  authorized. 

Subsection  201  (b)  (4) .  Requires  any  Federal  agency  that  maintains  a 
personal  information  system  or  file  to  maintain  an  accurate  accounting 
of  the  date,  nature,  and  purpose  of  nonregular  access  granted  to 
the  system,  and  each  disclosure  of  personal  information  made  to  any 
person  outside  the  agency,  or  to  another  agency,  including  the  name 
and  address  of  the  person  or  other  agency  to  whom  disclosure  was 
made  or  access  was  granted.  An  exception  is  recognized  for  those 
accesses  and  disclosures  involved  in  public  inspection  or  copying 
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pursuant  to  law  or  regulation,  which  includes  the  Federal  and  State 
open  records  laws  and  regulations  implementing  them. 

This  section  is  included  as  an  essential  element  of  the  Code  of  Fair 
Information  Practice  and  the  "Infoimation  Bill  of  Rights"  in  order 
to  promote  the  full  implementation  of  the  right  to  seek  to  obtain  a 
meaningful  correction  of  inaccurate  records,  not  only  in  the  offering 
agency,  but  wherever  in  government  and  private  organizations  the 
inaccurate  information  may  have  been  transmitted. 

The  kiad  of  audit  and  "audit  trail"  envisioned  here  is  one  that 
makes  it  technically  and  administratively  possible  to  audit  and  inspect 
the  nature  and  pattern  of  transfer  of  personal  information  whether 
in  manual  or  computerized  foim  outside  the  agency  system,  to  be 
integrated  in  another  agency's  system,  or  to  other  persons  in  other 
agencies  of  government. 

Furthermore,  such  record  of  access  and  disclosure  helps  assure 
against  administrative  departure  from  the  stated  uses,  access  controls, 
and  users  required  to  be  filed  in  the  Federal  Register  and  with  the 
Privacy  Commission,  and  to  guard  against  illegal  seizures  of  infor- 
mation. It  is  designed  to  make  oversight  of  information  practices  of 
government  more  manageable  and  e£Bcient. 

Subsection  201  {h)  [5).  Requires  a  Federal  agency  that  maintains  a 
personal  information  system  or  file  to  establish  rules  of  conduct  and 
notify  and  instruct  each  person  involved  in  the  design,  development, 
operation,  or  maintenance  of  the  system  or  file,  or  in  the  collection,  use, 
maintenance,  or  dissemination  of  information  about  an  individual,  of 
the  requirements  of  this  Act,  including  any  rules  and  procedures 
adopted  pursuant  to  this  Act  and  the  penalties  for  noncompliance. 
This  notice  would  include  consultants,  contractors,  and  those  outside 
the  agency  involved  in  such  activities. 

This  section,  another  essential  element  in  the  Code  of  Fair  Informa- 
tion Practice,  merely  recognizes  principles  of  good  public  administra- 
tion that  the  most  effective  hierarchial  management  of  an  organization 
results  from  informing  employees  of  their  responsibiUties  and  how  they 
relate  to  overall  agency  obligation  and  of  their  duties  regarding  the 
information  they  process  and  to  the  techniques,  equipment  and  instru- 
ments with  which  they  carry  out  their  assignments. 

While  most  agencies  may  have  ethical  conduct  rules  with  respect  to 
the  information  under  the  control  of  civU  servants,  these  do  not  neces- 
sarily always  reflect  the  ever-expanding  information  needs  of  govern- 
ment or  the  increasing  mechanization  and  computerization  of  govern- 
ment records,  with  the  vast  numbers  of  specialists  and  technicians 
brought  rapidly  into  Federal  agencies  to  deal  with  them.  Nor  do  these 
codes  reflect  the  developing  professional  codes  of  ethical  conduct  for 
those  involved  in  application  of  computer  technology  and  sophisticated 
information-processing  techniques  in  the  public  and  private  sectors.  It 
is  expected  that  the  Commission,  in  drafting  its  model  guidelines, 
would  incorporate  these  and  would  encourage  their  more  extensive 
adoption  by  agencies  in  their  rules  implementing  the  Act. 

This  section  thus  envisions  positive  action  by  the  agency,  beyond 
mere  publication  of  implementing  regulations,  to  notify  people 
administratively,  perhaps  by  a  handbook  for  which  each  person  is 
responsible,  and  by  a  special  session  instructing  them  on  changes  made 
in  existing  programs  by  the  new  Act.  It  is  expected  they  would  be  in- 
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formed  of  administrative  sanctions  and  other  penalties  applicable  by- 
reason  of  statutes  and  regulations  governing  performance  and  behavior 
of  Federal  personnel. 

Subsection  201  (b)(6).  Requires  any  Federal  agency  that  maintains 
an  information  system  or  file  to  establish  appropriate  administrative 
and  physical  safeguards  to  insure  the  security  of  tjie  information  sys- 
tem and  confidentiality  of  personal  information  processed  and  handled 
in  it  and  to  protect  against  any  reasonably  foreseeable  or  anticipated 
threats  or  hazards  to  their  security  or  integrity  which  could  result  in 
substantial  harm,  embarassment,  inconvenience,  or  unfairness  to  any 
individual  on  whom  personal  information  is  maintained.  [The  analysis 
of  this  subsection  is  supplemented  by  that  for  subsection  201  (f).] 

Once  privacy,  confidentiality  and  due  process  policy  issues  have 
been  resolved,  the  administrative  measures  and  technical  features 
needed  to  implement  those  decisions  are  required  to  be  taken  by  the 
agency  under  this  section.  These  may  include,  for  example,  establish- 
ing and  enforcing  rules  of  access,  adding  computer  software  that  ap- 
propriately screens  requests  for  access  and  that  keeps  accurate  and 
complete  records  of  access  and  disclosure,  and  installing  locks  and 
similar  security  devices.  Many  agencies  will  no  doubt  find  their 
present  measures  adequate  for  many  existing  systems  and  files.  Others 
may  need  supplementary  action.  All  must  make  such  considerations 
part  of  their  decisions  to  create  new  systems  and  data  banks. 

The  Committee  recognizes  the  variety  of  technical  security  needs  of 
the  many  different  agency  systems  and  files  containing  personal  infor- 
mation as  well  as  the  cost  and  range  of  possible  technological  methods 
of  meeting  those  needs.  The  Committee,  therefore,  has  not  required  in 
this  subsection  or  in  this  Act  a  general  set  of  specific  technical  stand- 
ards for  security  of  systems.  Rather,  the  agency  is  merely  required  to 
establish  those  administrative  and  technical  safeguards  which  it 
determines  appropriate  and  finds  technologically  feasible  for  the  ade- 
quate protection  of  the  confidentialit}^  of  the  particular  information  it 
keeps  against  purloining,  unauthorized  access,  and  political  pressures 
to  yield  the  information  improperly  to  persons  with  no  formal  need 
for  it.  Once  it  determines  the  need  for  certain  physical  and  technical 
features  for  the  computerized  or  mechanized  stages  of  their  systems, 
or  for  their  manual  files,  agencies  would  be  expected,  in  compliance 
with  the  Act,  to  seek  such  features  where  necessary  through  the  budget 
process  or  as  alternatives  to  existing  methods. 

The  Committee  is  cognizant  of  the  advice  of  the  Director  of  the 
National  Bureau  of  Standards  Institute  for  Computer  Sciences  and 
Technology,  and  intends  that  the  term  "appropriate  safeguards" 
should  incorporate  a  standard  of  reasonableness  and  "refer  to  those 
safeguards  which  represent  current  state-of-the-art  procedures  at  any 
given  time,  despite  any  weaknesses  that  may  exist  in  the  technology 
at  that  time."  However,  the  Committee  does  not  intend  to  discourage 
the  active  pursuit  of  new  and  more  useful  safeguards. 

While  this  interpretation  represents  a  retreat  from  the  absolute 
requirement  of  obtaining  such  technological  features,  the  Committee 
agrees  that  given  present  cost  factors  and  considerations  of  economy, 
such  an  approach  suggests  that  we  could  look  forward  to  increasingly 
higher  standards  of  'reasonableness'  as  new  technologies  are  further 
developed  to  make  our  systems  progressively  more  secure.  But  it 
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would  also  permit  the  immediate  application  of  all  of  these  techniques 
where  they  can  contribute— even  in  their  present  form — to  better 
protection  of  data  confidentiality  and  individual  privacy. 

The  Act  thus  provides  reasonable  leeway  for  agency  allotment  of 
resources  to  implement  this  subsection.  At  the  agency  level,  it  allows 
for  a  certain  amount  of  "risk  management"  whereby  administrators 
weigh  the  importance  and  likelihood  of  the  threats  against  the  avail- 
ability of  security  measures  and  the  consideration  of  cost. 

The  Act  makes  the  wisdom  and  legality  of  these  decisions  reviewable 
by  the  Commission  and  Congress  where  they  involve  major  changes 
in  computerization  and  file  management  of  data  on  people.  It  thus 
makes  Congress,  with  the  advice  of  the  Commission,  the  final  arbiter 
of  the  decision  weighing  cost,  economy,  technological  feasibility 
against  privacy  and  other  civil  liberties. 

The  Committee  is  furthermore  aware  of  the  problems  of  requiring 
computers  dedicated  to  one  use  or  one  sensitive  category  of  informa- 
tion. Further,  it  agrees  with  the  National  Academy  of  Sciences  Report 
that  "it  would  hardly  advance  ci^dl  liberties  in  this  country,  if  in  the 
name  of  protecting  confidential  files,  civilian  government  agencies 
and  private  organizations  were  to  adopt  the  authoritarian  environ- 
ments and  intrusive  personnel  policies  used  by  defense  and  intelli- 
gence agencies  to  safeguard  their  information  systems." 

The  Committee  was  persuaded  on  the  need  for  such  standards  by 
the  testimony  of  computer  experts  and  by  reported  cases  of  file  by  theft, 
tapped  transmissions  and  disclosure  problems  in  the  use  of  time- 
sharing facilities.  As  the  National  Academy  report  recommendation 
summarizes  numerous  expert  opinions: 

Both  managers  and  policymakers  should  be  aware  that 
the  payoff  in  sensitive  personal  information  to  be  obtained 
by  insiders  violating  confidentiality  rules  and  outsiders 
breaching  system  security  is  going  to  increase  in  the  coming 
years.  More  comprehensive  information  about  people  will 
be  collected  in  the  kind  of  large-scale  record  systems  that 
are  growing  up,  such  as  the  omnibus  charge-card  systems 
and  national  welfare  assistance  programs.  Furthermore,  as 
more  organizations  make  use  of  the  low  cost  and  flexible 
services  that  are  available  in  commercial  time-sharing 
facilities,  more  high-payoff  targets  such  as  the  membership 
and  contributor  lists  of  various  kinds  of  organizations  will 
be  appearing  in  time-sharing  systems,  requiring  more  atten- 
tion to  the  security  problems  in  multiple-user  commercial 
facilities  than  this  area  has  received  thus  far.  (Report,  p.  395) 

The  range  of  alternatives  available  to  agencies  to  promote  adequate 
systems  security  has  been  described  at  length  for  the  Committee 
record  and  in  other  congressional  hearings.  For  convenience  and 
expertise,  the  National  Academy  of  Science  report  can  be  cited  here 
as  indicative  of  the  Committee  judgment  that  it  is  not  tying  the 
administrative  or  logistical  hands  of  the  executive  branch  with  strict 
impossible  standards,  but  is  leaving  it  for  the  agencies  and  the  Federal 
Government  to  request  needed  specific  features  from  manufacturers 
in  the  course  of  the  Federal  procurement  process.  The  report  states: 
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What  seems  clear  is  that  adequate  computer  technology 
already  exists  to  provide  both  the  hardware  and  software 
protections  that  are  needed  to  afford  effective  levels  of  secu- 
rity for  persona]  data  in  the  kinds  of  record  systems  we  have 
been  considering.  To  give  several  examples  of  particular 
relevance  to  civil  liberties  issues,  much  more  could  be  done 
by  computer  manufacturers  to  put  record-field  access  control 
features  into  the  software  operating  systems  of  computer 
systems,  so  that  users  could  exercise  greater  control  over  the 
authorization  tables  that  govern  access  to  the  data  base 
for  each  user.  Similarly,  much  more  could  be  done  by  soft- 
ware developers  to  provide  the  programs  for  real-time 
monitoring  against  unusual  volumes  of  use  or  unusually  low 
yields  of  'hits,'  in  order  to  warn  systems  managers  about 
what  may  be  unauthorized  uses  or  improper  'browsing'  in 
sensitive  files.  (Report,  p.  395) 

The  Committee  does  not,  therefore,  mean  to  relieve  any  adminis- 
tration officials  of  responsibility  for  promoting  the  purpose  of  this 
subsection.  We  are  aware  of  the  availability  of  administrative  and 
technological  means  of  promoting  this  purpose,  and  are  mindful,  in 
particular,  of  Justice  Department  technical  reports  by  the  Project 
SEARCH  Group  and  reforms  effected  by  law  in  the  computerized 
information  systems  of  the  States  of  New  York,  Massachusetts, 
Minnesota,  and  others. 

The  Committee  has  taken  note  of  laudable  activities  in  the  executive 
branch  to  foster  administrative  observance  of  standards  of  confi- 
dentiality of  information  and  systems  security.  Such  efforts  and 
management  guidelines  have  heretofore  been  dependent  upon  the  good 
will  of  officials  of  the  department  and  agencies  and  upon  their  zeal, 
time  and  discretion  in  use  of  resources.  This  Act  will  not  impede  these 
efforts,  but  will  provide  the  needed  legal  support  to  aid  in  their 
achievement. 

Subsection  201(h)(7).  Provides  that  no  Federal  agency  that  main- 
tains a  personal  information  system  or  file  shall  establish  any  program 
for  the  purpose  of  collecting  or  maintaining  information  describing 
how  individuals  exercise  rights  guaranteed  by  the  first  amendment 
unless  the  head  of  the  agency  specifically  determines  that  such  pro- 
gram is  required  for  the  administration  of  a  statute  which  the  agency 
is  charged  with  administering  or  implementing. 

This  section  combined  with  the  application  of  the  principles  of 
relevancy  under  subsection  201(a),  reflects  the  preferred  status  which 
the  Committee  intends  managers  of  information  technology  to  accord 
to  information  touching  areas  protected  by  the  First  Amendment  of 
the  Constitution.  It  is  aimed  at  protecting  Americans  in  the  enjoy- 
ment of  the  privacy  of  their  thoughts,  habits,  attitudes  and  beliefs  in 
matters  having  nothing  to  do  with  the  requirements  of  their  dealings 
with  an  agency  seeking  information.  It  is  designed  to  assure  that 
where  such  investigations  are  undertaken,  the  decision  is  made  by  a 
responsible  official  who  is  accountable  on  the  record  rather  than  by 
the  culminative  ad  hoc,  case-by-case  decisions  of  investigators  and 
drafters  of  questionnaires  which  can  easily  become  the  common  law 
of  an  agency's  practice  in  lieu  of  agency-level  decisions. 
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This  section  is  directed  to  the  planning  stage  of  any  executive 
branch  programs  being  designed  for  the  principal  purpose  of  identify- 
ing Americans  who  exercise  their  rights  under  the  First  Amendment 
and  of  taking  note  of  how  and  when  such  activities  are  exercised.  It 
is  directed  at  programs  which  would  (1)  require  gathering  of  such  data 
from  other  agencies  or  (2)  would  require  questions  to  be  asked  of  the 
subject  individual  or  of  others  about  his  or  her  personal  political 
beliefs  and  philosophy,  about  legitimate  activities  of  the  individual 
in  participating  in  community  events,  in  religious  practices,  in  seeking 
redress  of  grievances  through  such  methods  as  signing  petitions  to  be 
sent  to  Government  agencies.  Members  of  Congress  or  State  legisla- 
tures; picketing  under  lawful  circumstances;  associating  vsith  others 
of  like  mind  for  the  purposes  of  exchanging  social,  economic  or  politi- 
cal views;  engaging  in  lawful  demonstrations  with  others  of  like  mind 
for  the  purpose  of  expressing  opinions  about  governmental,  social  or 
economic  policies ;  or  expressing  written  or  spoken  opinions  about  such 
matters  through  the  press,  including  letters  to  editors  and  comments 
on  radio  and  television  programs. 

This  section's  restraint  is  aimed  particularly  at  preventing  collection 
of  protected  information  not  immediately  needed,  about  law-abiding 
Americans,  on  the  off-chance  that  Government  or  the  particular  agency 
might  possibly  have  to  deal  with  them  in  the  future.  This,  of  course, 
applies  not  only  to  the  agency's  own  programs,  but  also  to  its  partici- 
pation in  such  programs  undertaken  by  other  agencies. 

It  is  directed  to  overly-broad  inquiries  made  in  the  course  of 
administering  programs  requiring  judgments  on  individuals  for  de- 
termining employment  and  other  rights,  qualifications,  benefits,  or 
privileges  under  Federal  statutes. 

Next,  the  section  is  directed  to  inquiries  made  for  research  or 
statistical  purposes  which,  even  though  they  may  be  accompanied  by 
sincere  pledges  of  confidentiality  are,  by  the  very  fact  that  govern- 
ment make  the  inquiry,  infringing  on  zones  of  personal  privacy  which 
should  be  exempted  from  unwarranted  Federal  inquir3^ 

The  initiatives  for  such  programs  can  be  highly  visible  within  an 
agency.  They  have  come  to  the  attention  of  Congress  in  formal  regu- 
lations, in  draft  regulations,  in  informal  directives  and  orders  establish- 
ing programs  or  specifying  certain  criteria  for  gathering  information 
deemed  helpful  to  an  agency.  The  requirements  of  this  section,  then, 
impose  a  duty  on  administrators  to  review  such  sensitive  information 
programs  at  the  earliest  possible  stage  for  their  possible  reception  by 
the  public  and  the  subject  individuals  as  threats  to  first  amendment 
principles. 

Since  agency  heads  and  administrators  who  may  doubt  their  au- 
thority will  consult  their  general  counsels  and  the  Attorney  General 
as  chief  legal  officer  of  the  Government,  it  is  expected  that  tlais  section 
will  impose  no  onerous  burden  on  decision-makers.  It  is  further 
expected,  however,  that  not  only  the  rigid  letter,  but  the  spirit  of  the 
Bill  of  Rights  will  prevail  in  their  decisions  and  that  where  there  is 
dispute  about  whether  to  solicit  or  try  to  collect  the  information,  the 
scale  will  tilt  toward  observing  the  privacy  of  citizens  and  toward 
seeking  alternative  methods  of  fulfilling  the  administrative  goals  of 
the  Federal  Government. 
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The  Committee  does  not  expect  that  compUance  will  be  met  by  a 
one-time  administrative  finding  that  an  agency  requires  such  informa- 
tion. Instead,  there  are  expected  to  be  specific  determinations  for  new 
programs  or  alterations  in  existing  ones,  for  directives  on  investigative 
standards,  and  for  specific  inquiries  to  be  included  on  questionnaires 
sent  for  administrative,  statistical,  or  research  purposes. 

The  standards  are  applicable  whether  the  information  is  sought  for 
another  agency's  list,  or  by  means  of  investigative  questionnaire,  lie- 
detector,  oath,  personality  test,  or  any  other  similar  technique. 

Such  determination  will  of  necessity  require  reference  to  require- 
ments of  authorizing  program  statutes,  "housekeeping  statutes"  of 
the  departments  and  agencies,  and  pertinent  judicial  decisions.  At 
a  minimum,  it  expects  that  compliance  will  begin  with  creation  of  a 
special  reviewing  process  for  such  matters  at  the  highest  level  in  each 
agency  and  that  efforts  would  be  made  to  seek  to  learn  reaction  to 
similar  programs  by  Congress,  the  press  and  public. 

Where  authority  is  found  to  be  lacking  to  make  such  inquiries  as 
are  deemed  necessary  for  a  statutory  purpose,  nothing  prevents  a 
department  or  agency  from  proposing  to  the  President  and  from 
seeking  of  Congress  legislation  granting  the  requisite  authority. 

In  drawing  the  particular  restrictions  on  data  gathering  set  forth  in 
this  section,  the  Committee  does  not  intend  to  preclude  future  deci- 
sions that  other  types  of  personal  information  shall  not  be  collected  by 
Federal  agencies. 

Notices 

Subsection  201(c).  Provides  for  the  notices  describing  the  personal 
information  systems  and  data  banks  maintained  by  the  departments 
and  agencies  of  the  executive  branch. 

The  provision  incorporates  the  recommended  language  contained 
in  the  draft  administration  bill,  and  specific  recommendations  of  the 
HEW  privacy  committee.  The  duties  herein  are  required  to  enable  the 
privacy  commission  to  carry  out  its  duties,  as  discussed  above,  pur- 
suant to  subsection  103(a),  of  publishing  the  Federal  directory  of 
personal  information  systems  and  data  banks. 

It  is  the  Committee's  intent  to  specify  separately  each  matter  to 
be  included  or  considered  for  inclusion  in  such  notices.  The  categories, 
however,  are  broadly  stated  to  allow  agencies  to  adapt  their  statements 
to  fit  their  particular  systems  and  files. 

The  Committee  intends  that  no  agency  should  be  exempt  from  the 
requirement  to  develop  such  information  needed  for  the  required 
notices  and  to  send  it  to  the  Commission.  In  addition,  agencies  are 
required  to  provide  such  information  for  publication  in  the  Federal 
Register  simultaneously  when  the  Act  becomes  effective.  Annually 
thereafter,  they  are  to  supplement  such  notice  or,  if  there  has  been 
no  change  in  their  personal  information  S3^stems  or  data  banks,  they 
should  either  state  this  or  reissue  their  previous  statement.  While 
such  simultaneous  action  may  cause  an  initial  logistics  problem,  the 
Committee  believes  it  is  necessary  if  the  public  notice  function  and  the 
exercise  of  the  rights  which  it  serves  are  to  be  meaningful.  Congress 
has  received  complaints  about  the  difficulty  which  organizations  and 
individuals  have  in  keeping  track  of  the  scattered,  obscurely-worded 
public  notices  filed  by  agencies  which  may  affect  privacy  and  civil 
liberties.  In  addition,  citizens  have  complained  that  regional  and 
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local  employees  of  the  agencies  do  not  have  available  in  their  ofRces 
sufficient  information  about  other  data  banks,  investigative  or  data- 
collection  programs,  or  information  practices  of  their  departments  or 
agencies. 

Since  the  Federal  Register  is  not  alwaj^s  available  to  the  average 
citizen  and  since  the  urgency  of  a  problem  might  preclude  his  seeking 
information  from  the  Commission's  guide  to  data  banks,  the  Com- 
mittee intends  that  notices  with  the  requisite  information  should  be 
available  for  distribution  upon  request. 

It  is  expected  that  the  contents  of  notices  filed  with  the  commission 
would  of  necessity  be  more  detailed  and  elaborate  than  that  provided 
for  such  agency  distribution.  Such  a  document  might  be  abbreviated 
with  an  indication  of  where  the  individual  may  seek  additional 
information. 

The  notice  to  the  Commission  should  contain  a  listing  of  all  statutes 
which  require  the  collection  of  such  personal  information  by  the 
agency.  This  is  to  enable  the  Commission  to  carry  out  its  function  pur- 
suant to  subsection  103(a)  to  publish  such  list  for  each  data  bank  and 
personal  information  system.  This  requirement  was  included  by 
Committee  amendment  so  that  Congress  and  the  public  may  know 
whether  or  not  the  agencies  are  collecting  the  information  at  the 
discretion  or  whim  of  administrators  or  if  there  is  some  statutory  basis 
for  it.  This  requirement  to  provide  such  legal  data  on  a  systematic 
basis  will  enable  Congress,  if  it  so  desires,  to  reexamine  or  modify  such 
statutory  authority.  Such  information  on  hand  will  also  assist  the 
Commission  in  its  investigation  of  the  complaints  of  violations  of  the 
Act,  and  in  its  study  of  the  practices  of  State  and  local  and  private 
sector  organization  in  which  it  is  to  review  the  statutes  and  legal 
authorities  for  data  programs. 

Subsection  201  (d) .  States  the  basic  right  of  the  individual  to  inspect 
and  correct  the  personal  information  which  the  Government  has  on 
record  about  that  person.  Its  provisions  are  minimum  standards  and 
are  not  intended  to  preempt  or  preclude  laws  and  regulations  providing 
even  stronger  protections  for  such  rights. 

These  provisions  reflect  the  cumulative  recommendations  of  many 
experts  in  constitutional  law  and  of  governmental  and  private  groups 
studying  the  issues  of  privacy  and  due  process  over  many  years.  They 
also  take  into  account  experience  with  access  and  challenge  provisions 
of  the  Fair  Credit  Reporting  Act,  as  well  as  the  many  recommenda- 
tions from  the  Federal  Trade  Commission,  the  public,  and  Members  of 
Congress  for  strengthening  and  clarifying  that  Act. 

As  originally  introduced,  the  bill  provided  that  each  agency  notify 
all  individuals  about  whom  personal  information  is  kept  in  the  orga- 
nization's files.  This  provision  would  most  clearly  have  guaranteed 
that  each  individual  would  know  what  files  of  personal  information 
are  being  kept,  and  I  y  whom,  and  for  what  purposes.  However,  the 
Committee  recognizes  the  merit  of  the  objection  raised  by  Federal 
agencies  that  individual  notification  would  be  unjustifiably  costl}^. 
The  Committee  relies  instead  on  the  initiative  of  concerned  individuals 
to  learn  whether  they  are  the  subject  of  government  files.  Using  the 
Directory  of  Information  Systems  as  a  guide,  any  individual  that 
writes  a  letter  to  any  department  or  agency  or  official  of  the  Federal 
Government  asking  to  know  what  files  exist  on  him  shall  receive  a  full 
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accounting,  on  behalf  of  the  addressed  department  or  agenc}^  and 
all  of  its  subsidairy  governmental  organizations,  grantees  and  con- 
tractors, of  precisely  what  files  do  exist. 

Subsection  201  (d)  {1).  Requires  each  Federal  agency  which  maintains 
an  information  system  or  file  to  assure  that  an  individual  who  requests 
them  may  exercise  rights  set  forth  under  this  subsection.  This  re- 
quirement of  "assurance"  means  no  more  nor  less  than  that  an  agency 
must  (1)  issue  appropriate  implementing  regulations  and  (2)  take 
affirmative  actions  to  apply  them. 

First,  the  person  has  the  right  to  be  informed  of  the  existence  of 
personal  information  on  him  or  her,  to  know  whether  or  not  the  agency 
even  has  a  separate  file. 

In  addition,  full  access  to  that  file  is  to  be  afforded  and  the  right  to 
inspect  it  in  a  form  which  is  comprehensible.  This  means  that,  unlike 
the  existing  practice  in  some  agencies  and  under  the  Fair  Credit 
Reporting  Act,  a  person  does  not  have  to  rely  on  a  clerk's  review  of 
the  file  and  a  summary  of  what  is  in  it.  In  addition,  an  agency  may  not 
just  present  a  punched  card  or  a  collection  of  symbols  on  a  print-out 
from  a  computerized  system,  or  shorthand  notes,  but  rather,  must  see 
that  the  information  is  presented  in  a  form  which  the  layman  may 
reasonably  understand. 

The  Committee  agrees  with  the  definition  of  "inspection"  provided 
by  numerous  reports  on  privacy  and  summarized  by  the  Academy  of 
Sciences  Report  in  the  following  terms: 

.  .  .  where  government  files  are  concerned,  we  think 
inspection  should  mean  the  right  of  the  individual  to  see  a 
copy  or  display  of  the  actual  record  in  full,  and  to  obtain 
an  official  copy  of  it  for  a  nominal  fee.  Having  an  official 
describe  the  contents  of  the  record  to  the  individual  but  not 
let  him  examine  it  himself  does  not  meet  the  test  of  open- 
ness or  provide  the  psychological  sense  of  having  satisfied 
oneself  about  what  is  really  there.  (Report,  p.  370) 

The  person  is  entitled  to  know  the  names  of  all  recipients  of  personal 
information  about  such  individual,  including  the  recipient  organiza- 
tions and  their  formal  or  informal  relationship  to  the  system  or  file, 
and  the  purpose  and  date  when  the  information  was  given  out.  This 
requirement  would  not  apply,  of  course,  where  the  accounting  of 
access  and  disclosure  under  subsection  201(b)(4)  need  not  be  main- 
tained because  of  the  exemptions  provided  in  subsection  202(b).  It 
would  involve  allowing  the  individual  to  examine  whatever  access  log 
is  maintained  for  the  file,  together  with  a  list  of  organizations  exempted 
from  entry  in  any  log. 

The  individual  also  has  the  right  to  know  the  sources  of  the  per- 
sonal information.  If  such  source  is  required  to  be  kept  confidential 
by  statute,  then  the  individual  may  be  informed  only  of  the  nature  of 
the  sources. 

The  data  subject  may  be  accompanied  by  someone  of  his  choice^ 
in  order  to  have  the  support  or  advice  of  a  friend,  relative,  or  attorney, 
in  inspecting  and  evaluating  the  information  and  making  his  way 
through  what  may  amount  to  a  paper  maze.  The  Committee  believes 
this  is  necessary  for  effective  exercise  of  rights  under  the  Act.  In  some 
cases,  the  data  may  be  so  derogatory  or  otherwise  sensitive  from  & 
privacy  standpoint  that  the  individual  may  be  asked  to  furnish 
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written  permission  authorizing  discussion  of  the  file  in  that  person's 
presence. 

The  person  has  the  right  to  obtain  the  disclosures  and  access  re- 
quired to  be  given  under  the  Act  in  person  with  proper  identification, 
or  by  mail  upon  written  request.  An  agency  may  set  reasonable 
standard  charges  for  document  duplication. 

This  section  provides  the  further  right  to  be  completely  informed 
about  the  uses  and  disclosure  the  agency  has  made  of  the  information 
so  that  the  individual  may  trace  and  correct  the  further  uses  of  any 
inaccurate  information,  or  take  any  necessary  action  to  retrieve  it 
from  improper  disclosure.  The  degree  of  "completeness,"  of  course, 
would  depend  on  what  information  the  operative  official  has  to  his 
knowledge,  or  can  reasonably  obtain.  In  addition,  the  handling  of  such 
cases  would  be  governed  by  the  agency  regulations  defining  what  is 
deemed  complete,  timely  and  relevant  to  the  agency  needs  in  using  the 
information  for  any  purpose. 

Subsection  201  (d)  {2) .  Describes  the  actions  required  of  an  agency  as  a 
minimum  response  to  a  person  who  lets  the*  agency  know  in  some  oral 
or  written  fashion  that  he  or  she  wishes  to  challenge,  correct  or  explain 
personal  information  about  that  person  contained  in  a  system  or  file. 
Some  statutory  requirements  or  regulations  may  provide  greater 
rights.  These  procedural  rights  are  recognized  as  minimum  in  the 
recommendations  of  major  commentators  and  studies.  All  of  them  are 
directed  to  implementing  the  basic  principles  of  privacy  and  due 
process;  that  a  Government  agency  should  not  take  note  of  personal 
matters  at  all,  and  that  it  should,  on  the  other  hand,  have  information 
which  is  accurate  and  relevant  as  needed  to  make  fair  administrative 
decisions. 

Subsection  201(d)(2)(A).  The  agency  is  to  investigate  the  alleged 
inaccuracy  by  any  reasonable  means  available  and  to  record  the 
current  status  of  the  personal  information.  Such  investigation  may 
require  no  more  than  a  telephone  call  to  another  agency  to  ask  them 
to  verify  the  data.  It  may  require  no  more  than  a  review  and  re- 
cording of  documentation,  affidavits,  authoritative  materials,  or 
records  supplied  by  the  individual.  It  may  mean  no  more  than  check- 
ing other  records  and  questioning  investigators  of  the  agency  to  clarify 
vague  reports  or  correct  inaccuracies.  It  may  mean  no  more  than 
reviewing  the  actions  of  a  computer  programmer  who  deleted  or 
reduced  to  a  minor  role  relevant  information  necessary  to  present  a 
complete  and  fair  account  of  a  situation. 

The  agency  regulations,  with  the  guidance  of  the  Commission's 
guidelines  will  provide  standards  for  this  and  other  actions  of  the 
reviewing  official.  The  subsection  is  not  intended  to  require  an  agency 
to  extend  its  investigative  powers  beyond  its  statutory  jurisdiction  or 
beyond  the  reach  of  its  fiscal  and  administrative  resources.  Rather, 
one  of  the  purposes  is  to  provide  fairness  to  the  agency  by  assuring 
that  administrative  means  are  afforded  which  allow  the  agency  to 
protect  itself  from  charges  of  inaccuracy  and  untimeliness  by  taking 
the  necessary  action  to  verify  and  update  the  challenged  information. 

Subsection  201(d)(2)(B).  Requires  the  agency  to  correct  or  eliminate 
any  challenged  information  that  its  investigation  shows  to  be  incom- 
plete, inaccurate,  not  relevant  to  its  statutory  needs,  not  timely  or 
necessary  to  be  retained,  or  which  can  no  longer  be  verified. 
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The  finding  of  a  need  for  retention  can  include  the  uses  required  by 
the  agency's  needs  for  meeting  administrative,  research  or  statistical 
obhgations.  The  deciding  officer  should  be  able  to  do  more  than  cite 
a  presumed  need ;  rather,  the  officer  should  be  able  to  cite  a  statutory 
or  other  legal  requirement  supporting  the  decision. 

Subsection  201{d){2){C).  If  the  investigation  does  not  resolve  the 
dispute,  the  agency,  under  this  subsection  is  to  accept  and  include 
in  the  record  of  such  information,  a  statement  of  reasonable  length 
provided  by  the  data  subject  setting  forth  his  or  her  position  on  the 
dispute. 

Wlierever  possible,  such  supplemental  information  is  to  be  included 
or  entered  in  the  original  file.  In  some  cases,  where  computer  pro- 
gramming already  undertaken  prevents  the  entry  of  such  disputed 
information,  it  may  be  necessary  to  store  it  in  a  separate  file,  with  an 
appropriate  entry  in  the  formal  record  of  the  existence  elsewhere  of 
relevant  information. 

Subsection  201  id) {2) {D).^  Requires  the  agency  to  report  the  chal- 
lenged information  and  to  supply  the  supplemental  statement  in  any 
subsequent  dissemination  or  use  of  the  disputed  information. 

Following  correction  or  elimination  of  challenged  data,  the  agency 
shall,  at  the  request  of  the  individual,  inform  previous  recipients  of 
its  elimination  or  correction.  This  requirement  is  not  considered  an 
unreasonable  one  since  the  data  is  conditioned  and  limited  by  the 
informed  request  of  the  individual  who  will  have  some  knowledge  of 
previous  recipients  and  present  users  from  exercising  his  right  to 
know  such  matters  imder  subsection  (d)(1),  and  from  inspecting 
whatever  monitoring  the  agency  is  required  to  maintain  under  subsec- 
tion 201  (b)  (3)  and  (4).  In  addition,  the  responsible  agency  officials  will 
have  discussed  with  the  person  the  uses  to  which  the  data  has  been 
put,  to  their  knowledge,  and  given  him  reliable  advice  on  the  need  for 
pursuing  the  corrections  with  another  agency  or  person.  The  provision 
is  intended  further  to  reduce  the  time  and  resources  the  individual 
must  expend  in  correcting  his  records  with  each  user,  office,  bureau  or 
agency  which  may  have  received  it.  It  will  prevent  the  repetition  of 
the  access  and  challenge  efforts  for  the  same  purpose. 

No  time  limit  was  set  on  the  provision,  since  it  may  be  important 
to  learn  if  one  user  received  the  data  under  some  joint  program  ten 
years  previous,  while  those  disclosures  made  in  the  two  3'ears  previous 
may  be  of  no  consequence.  The  deciding  official  should  make  some 
effort  within  an  agency  to  trace  formal  or  informal  programs  for 
exchanging  or  sharing  data  which  would  reasonabl}^  involve  dis- 
closTires  from  the  individual's  file  for  any  purpose. 

WHiere  such  information  would  not  be  required  to  be  kept  before 
this  Act  or  would  not  be  kept  under  the  exemptions  of  this  Act,  it 
would  recognizably  be  impossible  or  difficult  to  comply  with  such 
requirements.  In  such  cases,  what  is  envisioned  is  a  good  faith  effort 
to  assist  the  individual. 

Subsection  201  {d)  {2)  {F).  Establishes  machinery  for  appealing  and 
reviewing  the  failure  to  resolve  a  dispute  or  the  decision  of  an  official 
to  deny  a  request  to  correct  or  supplement  information. 

Many  scholarly  proposals  to  afford  the  right  of  access  and  challenge 
of  i-ecords  have  incorporated  such  a  right  within  an  administrative 
scheme  giving  the  individual  the  right  to  appeal  to  an  independent 
regulatory  body.  This  was  the  intent  of  the  original  bill  which  gave 
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the  individual  the  right  to  file  a  statement  and  provided  appeal  rights 
to  the  Federal  Privacy  Board,  which  had  cease  and  desist  powers. 

The  Committee,  after  considering  testimony  on  the  wisdom  of 
alternative  methods  of  regulation,  decided  against  making  the  new 
Commission  a  Federal  "ombudsman"  complaint  body,  although  it 
may  now  receive  complaints  illustrating  patterns  of  violations  of  the 
Act. 

Instead,  the  individual  may  seek  review  within  the  agency  and 
direct  judicial  review  by  the  Federal  District  Court  in  the  event  the 
agency  rejects  the  challenge  to  its  records. 

At  the  request  of  the  individual,  the  agency  must  provide  a  hearing 
within  30  days  of  the  request  and  the  individual  may  appear  with 
counsel,  present  evidence  and  examine  and  cross-examine  witnesses. 

If,  after  such  a  hearing,  the  challenged  record  is  found  inadequate 
under  201(d)(2)  then  the  agency  must  purge  it  from  the  file  and  from 
the  agency  system,  or  modify  it  as  found  appropriate. 

The  actions  or  inactions  of  any  agency  on  a  request  to  review  and 
challenge  personal  data  in  its  possession  is  made  reviewable  by  the 
appropriate  United  States  District  Court  by  subsection  201(d)(2) 
(F)(iii). 

The  language  of  this  subsection  reflects  that  in  an  administration- 
sponsored  omnibus  criminal  justice  bill  and  was  recommended  by 
several  witnesses  and  legal  experts. 

It  is  the  Committee  intent  to  substitute  for  regulatory  agency 
review,  a  responsive  speedy,  agency  process  for  resolving  citizen's 
complaints  about  improper,  illegal,  or  careless  information  practices 
of  the  Federal  Government.  Where  man}^  agencies  may  provide  a 
review  process  after  a  harmful  decision  is  made  with  the  information, 
this  section  anticipates  special  initiative  b}^  agencies  to  extend  existing 
processes,  or  to  establish  new  procedures  to  encompass  requests  for 
access  and  challenge  at  an  earlier  stage  in  the  management  of  the 
information. 

As  discussed  previously,  the  Committee  deems  such  access  and 
challenge  rights  essential  to  enforcement  of  the  Act,  and  as  an  aid  to 
monitoring  the  system,  and  to  promoting  the  reduction  in  the  bulk  of 
outdated,  irrelevant  files  which  agencies  keep. 

While  agencies  may  exempt  themselves  through  a  rulemaking 
process,  in  certain  areas,  and  with  respect  to  particular  records,  the 
Committee  does  not  consider  the  grant  of  such  discretion  a  mandate 
to  exercise  it  to  the  limit,  but  rather,  to  exercise  it  sparingly,  with  due 
regard  for  the  principle  of  democratic  government  and  the  recognized 
right  of  all  citizens  to  knowledge  about  the  activities  of  government,  a 
right  more  precious  when  the  activities  relate  to  information  uniquely 
pertaining  to  the  citizen. 

Subsection  201  {e).  Provides  for  the  coverage  of  the  Act  to  apply  to 
certain  information  systems  or  files  of  contractors  and  grantees  or 
others  when  a  Federal  agency  provides  by  a  contract,  grant  or  agree- 
ment for  the  specific  creation  or  substantial  alteration  of  such  infor- 
mation system  when  the  primary  purpose  of  the  grant,  contract  or 
agreement  is  the  creation  or  substantial  alteration  of  such  an  infor- 
mation system. 

When  such  conditions  apply,  the  agency  shall,  consistent  with  its 
authority,  cause  the  requirements  of  subsections  201  (a),  (b),  (c),  or 
(d)  to  be  applied  to  such  system  and  then  only  to  the  relevant  portions 
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of  such  systems  or  data  banks  as  are  specifically  created  or  substantially 
altered  by  such  grant,  contract  or  agreement. 

In  cases  when  contractors  and  grantees  or  parties  to  an  agreement 
are  public  agencies  of  State  and  local  governments,  the  requirements 
of  subsections  (a),  (b),  (c)  and  (d)  shall  be  deemed  to  have  been  met 
if  the  Federal  agency  determines  that  the  State  or  political  subdivisions 
of  the  States  have  adopted  legislation  or  regulations  which  impose 
similar  or  stronger  requirements  for  the  security  of  information  sys- 
tems and  the  confidentiality  of  personal  information  contained  therein, 
and  for  the  individual's  right  to  have  access  to  records  and  to  chal- 
lenge their  accuracy. 

Subsection  201  (J)  (1).  This  subsection  is  intended  to  assure  knowledge 
by  Congress,  the  executive  branch,  and  interested  groups  of  new 
Federal  data  banks  and  pooling  of  informational  and  computer 
resources  to  constitute  centralized  data  systems  not  foreseen  by 
Congress.  It  is  to  prevent  a  de  facto  national  data  banks  on  individuals 
free  of  the  restraints  on  Federal  power  established  by  Constitution 
and  statutes. 

It  is  intended  further  to  prevent  creation  of  data  banks  and  new 
personal  information  systems  without  statutory  authorization  from 
Congress  and  without  proper  regard  for  privacy  of  the  individual, 
confidentiality  of  data,  and  security  of  the  system. 

The  section  therefore  requires  any  Federal  agency  to  report  to  the 
Commission,  the  General  Services  Administration,  and  to  Congress 
on  proposed  personal  data  banks  and  information  systems  or  files,  on 
proposed  significant  expansion  of  existing  ones,  on  integration  of 
major  files,  on  programs  for  significant  records  linkage  within  or 
among  agencies,  or  for  centralization  of  resources  and  facilities  for 
automated  data  processing. 

Explanation  of  this  subsection  should  be  supplemented  by  reference 
to  the  analj^sis  of  subsections  103(c)  and  201(b)(6). 

■Such  notices  shall  also  describe  the  agency's  judgment,  positive  or 
negative,  of  any  eft'ect  it  perceives  that  such  proposal  might  have  on 
the  rights,  benefits,  and  privileges  under  Government  programs  of 
the  people  who  are  the  subjects  of  information  involved  in  the  change. 
For  instance,  does  it  mean  that  another  agency  which  makes  decisions 
on  otlier  rights  of  a  person  will  now  have  terminal  access  to  data  of 
an  agency  for  purposes  of  making  its  decisions  and  thus  raise  due 
process  issues  of  relevancy  ?  Will  it  allow  creation  of  a  data  bank  for 
investigative  or  intelligence,  or  research  purposes  Avhich  might,  by 
its  ver^'  existence,  have  an  intimidating  effect  and  raise  first  amend- 
ment questions  of  records  surveillance?  Will  common  storage  facilities 
by  agencies  enable  common  usage  not  envisioned  by  the  data  subject 
or  facilitate  theft  or  improper  access?  On  the  other  hand  will  the 
changes  promote  more  effective  exercise  of  individual  rights,  and 
fairness  in  decisions  about  the  person? 

Wliat  is  anticipated  is  a  check-oft'  by  the  agency  on  the  possible 
enhancement  of  or  threat  to  the  civil  liberties  and  civil  rights  of 
citizens,  including  due  process  rights,  from  such  changes. 

The  notice  shall  also  state  what  administrative  and  technological 
features  and  measures  are  deemed  necessary  to  protect  the  security 
of  the  information  system  or  data  bank  and  the  confidentiality  of  the 
information.  Such  a  statement  should  represent  the  ideal  situation 
given  the  kinds  of  personal  information  and  the  promise  of  confi- 
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dentiality  accorded  it  by  law  or  by  understanding  with  the  subject 
individual.  The  report  would  then  include  the  agency's  best  judgment 
on  how  best  to  achieve  these  goals  within  the  limits  of  available  tech- 
nology, resources,  and  legislative  authority.  The  subsectioii  requires 
a  description  of  the  formal  and  informal  actions,  negotiations,  and 
representations  and  their  outcome,  undertaken  to  obtain  necessary 
features.  This  should  include  accounting  of  any  consultation  with 
computer  and  system  experts,  including  the  agency's  OA\n  staff  mem- 
bers and  those  employed  by  the  National  Bureau  of  Standards,  the 
General  Services  Administration,  by  computer  manufacturers,  and 
professional  organizations  on  computer  and  information  technology; 
and  any  others  within  and  without  the  executive  branch,  such  as 
specialists  in  public  administration  and  constitutional  law. 

The  Committee  recognizes  that  no  level  of  security  can  be  specified 
as  absolutely  adequate  and  that  this  often  depends  on  what  is  available 
to  promote  the  t3^pe  of  security  needed  for  certain  types  of  information. 

It  is  expected  that  a  set  of  criteria  on  the  degree  of  sensitivity  of 
personal  data  in  the  system  would  be  developed  on  the  basis  of  the 
historical  breaches  of  confidentiality  of  that  type  of  information. 
It  is  clear  from  the  various  public  records  and  studies  that  there  are 
some  information  systems  in  which  there  have  been  breaches  for 
personal  gain  or  political  motives  or  other  unauthorized  purposes. 
There  is  clearly  a  need  to  safeguard  these  files  as  a  first  priority.  The 
report  to  be  filed  with  the  Commission  would  detail  the  agency  plan, 
given  the  historical  threats  or  the  likelihood  of  them.  Clearlv,  the 
files  in  the  Social  Security  Administration,  while  sensitive,  might  not 
have  the  same  level  of  possible  securit}^  breaches  as  the  Passport 
Office  Lookout  File  or  the  Civil  Service  Commission  Investigative 
Index.  Attached  to  that  report  would  be  the  description  of  the  agencj^'s 
consultations  with  the  National  Bureau  of  Standards  including  any 
recommendations  made  by  Bureau  oflScials  and  other  computer 
experts  on  desirable  standards  for  safeguarding  information. 

Some  unnecessary  concern  has  been  expressed  by  certain  agencies 
as  to  how  soon  they  would  have  to  install  such  safeguards  and  whether 
they  would  be  able  to  function  at  all  after  enactment  of  the  bill  until 
they  obtained  such  features  in  their  sj^stems.  For  some  files  or  systems, 
it  would  be  appropriate  to  define  stages  and  goals  to  achieve  the  full 
level  of  security.  Good-faith  compliance  can  be  done  in  a  stage  process 
where  necessary,  but  it  is  expected  that  there  would  be  a  program  of 
steady  and  consistent  efforts  to  attain  the  desired  standards. 

From  the  available  studies,  and  from  the  reports  of  unauthorized 
access,  it  is  apparent  that  few  Federal  data  banks  and  information 
systems  are  living  up  to  existing  standards.  Testimony  to  the  Com- 
mittee, the  National  Academy  report  and  others  have  shown  that 
there  are  well-known  techniques  for  controlling  authorization  of  people 
to  use  data,  to  monitor  inquiries  into  the  data  system,  to  do  current 
monitoring  of  the  level  of  use  of  any  participant  to  detect  unusual  and 
possibly  unauthorized  activity,  and  other  audit-trail  techniques.  These 
are  all  available  methods  of  providing  security  of  systems  for  adminis- 
trative, technical,  and  physical  purposes.  These  and  many  other 
techniques  are  what  agencies  should  be  expected  to  apply  to  their 
own  situations,  within  the  framework  of  the  Commission  model 
guidelines. 
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Many  of  the  techniques  involved  in  administrative  and  physical 
security  would  apply  to  tape  central  records  rooms  such  as  the  card 
index  of  the  Civil  Service  Commission,  the  manual  fingerprint  file 
of  the  FBI,  and  the  U.S.  Army  Records  Center. 

However,  computer  systems  pose  special  problems  because  of  on- 
line terminal  communications.  Therefore,  the  growth  useful  standards 
and  procedure  could  be  nourished. 

The  notice  should  include  a  description  of  changes  in  existing  inter- 
agency or  intergovernmental  informational  relationships,  whether 
these  are  pursuant  to  Executive  order,  statute,  agreement,  or  custom. 
This  is  to  afford  the  Commission,  interested  groups,  and  the  Congress 
an  opportunity  to  evaluate  the  impact  of  such  computerization  or 
changes  in  information  systems  on  the  observance  or  principles  of 
separation  of  powers  and  of  federalism  including  their  impact  on 
powers  and  authority  of  State  and  local  governments. 

It  is  expected  that  precise  details  to  be  included  in  such  reports 
may  be  arranged  with  the  Privacy  Commission,  pursuant  to  considera- 
tion of  logistical  and  administrative  feasibility. 

The  Committee  intends,  by  requiring  the  filing  of  such  notices 
and  the  Commission  review  of  them,  to  assure  to  the  extent  possible 
imder  this  Act  the  promotion  of  the  public  policy  reflected  in  the 
National  Academy  of  Sciences  report  that:  "All  aspects  of  important 
new  record  systems  should  be  subject  to  examination  as  to  their  civil 
liberties  implications  and  as  to  citizen  reaction  to  their  various 
features.  As  with  computerization  itself,  the  process  of  establishing 
new  record  systems  or  changing  old  ones  in  executive  agencies  ought 
to  become  more  visible  and  deliberate  *  *  *"  {Report,  p.  399). 

Subsection  201{i){2).  Provides  that  the  agency  must  delay  the  pro- 
posal for  60  days  if  the  Commission,  after  reviewing  the  agency's  notice 
and  investigating  its  implications  under  the  terms  of  the  Act  and  the 
mandate  to  the  agency  under  subsection  201(b)  (6),  as  discussed  above, 
notifies  the  agency  that  the  proposal  does  not  comply  with  the 
standards  for  privacy,  confidentiality,  and  system  security  established 
imder  the  Act  or  by  regulation  pursuant  to  it. 

This  allows  the  Commission  time  to  file  any  investigative  reports 
on  the  matter  as  required  pursuant  to  title  I.  Nothing  in  this  Act 
then  prevents  agency  officials  from  proceeding  with  this  proposal,  nor, 
on  the  other  hand,  does  anything  in  the  Act  require  them  to  proceed 
with  it.  This  subsection  merety  provides  for  a  moratorium  of  60  daj^s 
where  the  Commission,  under  its  mandate,  finds  a  proposal  so  fraught 
with  actual  or  potential  constitutional,  legal,  or  administrative  diffi- 
culties that  it  ought  to  be  specifically  examined  or  authorized  by 
Congress,  or  ought  to  receive  the  further  attention  of  appropriate 
high  level  executive  branch  officials. 

Subsection  201  (g) .  Provides  that  each  Federal  agency  covered  by  this 
Act  which  maintains  a  personal  information  system  or  file  shall 
make  reasonable  efforts  to  serve  advance  notice  on  the  subject  of 
information  before  it  disseminates  or  makes  available  a  file  or  any 
data  on  that  person  pursuant  to  compulsory  legal  process.  The 
purpose  of  this  section  is  to  permit  an  individual  advance  notice  so 
that  he  may  take  appropriate  legal  steps  to  suppress  a  subpoena 
for  his  personal  data.  When  it  undertakes  itself  to  notify  the  individual, 
it  may  require  that  the  cost  burden  of  such  efforts  must  be  borne  by 
the  requesting  agency  or  person. 
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The  committee  intends  subsection  (g)  to  impose  stricter  require- 
ments upon  the  disclosure  of  information  to  protect  it  from  the 
searches  of  random  investigators  who  may  obtain  information  from 
friendly  employees  or  who  may  simply  flash  a  badge  or  use  influence 
to  obtain  such  information.  However,  the  subsection  is  nob  intended 
to  require  compulsory  legal  process  where  it  is  not  presently  required. 
Nor  is  it  intended  to  loosen  &ny  present  restrictions  imposed  by 
statute  or  regulation  whereby  information  may  only  be  obtained 
through  court  order  or  other  legal  process.  This  subsection  reflects 
the  Committee's  agreement  vnth  the  HEW  report  recommendation 
which  was  found  necessar\^  "to  assure  that  an  individual  will  know 
that  data  are  being  sought  hy  subpena,  summons,  or  other  compulsory 
legal  process,  so  as  to  enable  the  person  to  assert  whatever  rights  are 
available  to  prevent  disclosure  of  the  data  if  such  actions  seem 
desirable. 

This  section  is  intended  to  apply  to  all  personal  information  held 
by  an  agency,  including  administrative,  statistical  and  research 
data.  It  is  intended  to  be  a  separate  safeguard  independent  of  any 
other  exemptions  in  the  Act  in  order  to  carry  out  the  principle  that 
an  individual  should  be  put  on  notice  whenever  any  agency  official 
is  under  judicial  compulsion  to  surrender  data,  and  to  know  whenever 
personal  data  will  be  put  to  uses  unknown  to  the  individual  and  not 
specified  by  the  agency  in  its  published  notices.  In  summary,  it  is 
designed  to  assure  that  the  person  will  be  able  to  exercise  rights  under 
this  Act  to  check  the  data  for  accuracy  or  to  monitor  its  further  use 
and  redisclosure  by  the  requesting  agency  or  person.  Since  it  is  not 
intended  to  subtract  from  existing  legal  safeguards  covering  such 
information  demands,  it  is  also  intended  to  allow  the  individual  to 
exercise  any  existing  rights  under  Federal  and  State  laws  and  regula- 
tions to  challenge  the  issuance  of  administrative  or  judicial  orders. 

Subsection  201(h).  Provides  that  no  person  may  condition  the  grant- 
ing or  withholding  of  any  right,  privilege,  or  benefit,  or  make  as  a  con- 
dition of  employment  the  securing  by  any  individual  of  any  informa- 
tion which  may  be  obtained  through  the  exercise  of  any  right  secured 
under  the  provisions  of  section  201.  It  reflects  the  committee's  inten- 
tion to  protect  the  data  svibject  from  coercion  by  Government  agencies 
or  private  businesses  and  organizations  who  may  condition  rights, 
privileges,  benefits  or  considerations  otherwise  due  the  person  equally 
with  all  other  citizens  upon  the  obtaining  of  a  personal  file  or  data. 
This  subsection  reflects  the  concerns  of  administration  and  agency 
spokesmen  who  feared  that  opening  up  the  individual's  personal  files 
which  have  been  protected  from  disclosure  to  that  person  or  to  others 
in  society  would  subject  the  person  to  all  kinds  of  demands  for  medi- 
cal and  other  personal  records.  Since  the  committee's  intent  is  to  make 
certain  inroads  into  the  well-meaning  paternalism  of  Federal  agencies 
so  that  an  individual  may  be  advised  what  information  the  agency  is 
collecting  or  holding,  this  subsection  provides  a  right  against  such 
coercion  which  is  enforceable  in  the  Federal  District  Court  in  a  civil 
action  pursuant  to  section  .303(c).  This  subsection  is  not  intended  to 
prevent  an  individual  from  seeking  and  obtaining  rights  under  section 
201,  but  is  designed  to  provide  a  legal  remedy  for  what  are  believed  to 
be  unreasonable  and  coercive  pressures  on  that  person  sufficient  to 
state  a  cause  of  action  before  a  Federal  judge. 
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Section  202 

DISCLOSURE  OF  INFORMATION 

Subsection  202(a).  Provides  that  no  Federal  agency  shall  disclose, 
transfer  or  disseminate  personal  files  and  information  to  any  person, 
agency  or  private  organization  unless  certain  conditions  are  met.  In 
conjunction  with  subsection  201(a)(3),  this  section  is  intended  to  pro- 
mote the  informed  consent  of  the  individual  to  the  uses  to  which 
government  puts  the  personal  data  it  collects  or  creates.  It  is  thus 
expected  to  exert  some  check  on  excessive  or  illegal  reach  of  govern- 
mental power  over  the  individual,  and  on  illegal  or  inadvertent  central- 
ization of  investigative  programs  and  linkage  of  data  Federal  banks 
wdth  those  in  the  State  and  local  governments  and  the  private  sector. 
By  allowing  the  individual  to  know  where  the  data  is  flowing,  the 
provision  should  also  assist  in  preventing  the  illegal  or  improper  use 
of  data  b}^  agency  officials  and  emploj^ees  who  have  no  business  ^vith 
the  file  or  information. 

Subsection  202(a)  (1).  Requires  the  agencj^  to  make  written  request  to 
the  individual  and  obtain  his  or  her  written  consent.  Compliance  with 
this  safeguard  may  be  at  the  time  of  initial  collection. 

Subsection  202(a)  (2).  Requires  the  agency  to  make  no  such  dis- 
semination unless  the  recipient  of  the  information  has  adopted 
rules  in  conformity  with  the  Act  for  maintaining  the  security  of  its 
information  systems  and  files  and  the  confidentiality  of  the  informa- 
tion. This  mandate,  similar  to  recommendations  of  several  reports  and 
commentators,  is  to  assure  continuance  upon  transfer  to  another 
agency  or  to  a  governmental  or  private  organization  for  a  Federal 
purpose,  of  the  protection  to  which  the  information  is  entitled  be- 
cause of  the  original  understanding  with  the  citizen  or  the  origi- 
nating agency  or  organization.  It  is  intended  to  apply  to  transfer  of 
a  particular  file  of  any  individual  as  well  as  to  the  transfer  of  mass 
data  from  one  automated  information  system  to  another,  and  to  the 
linkage  of  information  sj'stems.  If  the  formal  or  informal  security 
procedures  of  the  receiving  agencA''  clear]}'  or  impliedly  would  allow 
the  data  to  be  used  in  ways  not  intended  by  the  individual  and  not 
advanced  by  the  agency  in  its  dealings  with  the  person,  then  no 
transfer  could  be  made.  This  would  also  apply  to  intergovernmental 
data-sharing  such  as  transfer  of  internal  revenue  files  to  State  and 
local  governments  without  assuring  proper  protection  for  the  con- 
fidentiality of  the  data. 

While  the  original  bill  and  the  HEW  Report  envisioned  an  agency's 
determining  "substantial"  assurance  of  observance  by  the  other  agency 
of  such  protections,  the  Committee  was  told  by  computer  experts  and 
agency  representatives  that  it  would  be  difficult  for  one  agency  to  en- 
force such  conditions  within  another  agency.  Thus,  the  subsection 
requires  the  agency  to  look  to  published  rules  for  its  judgTiient  on  the 
wisdom  of  transfer,  but  anticipates  that  compliance  with  the  subsection 
would  usually  result  in  creation  of  interagency  negotiations  and  a 
record  of  formal  agreement  for  the  conditions  of  transfer  and  for  pro- 
tection of  the  data  in  the  receiving  agency. 

Subsection  202(a)  (3).  Prohibits  dissemination  unless  the  information 
is  to  be  used  only  for  the  pui  poses  set  forth  by  the  sender  or  by  the 
recipient  pursuant  to  the  requirements  for  notice  under  subsection 
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201(c).  Again,  the  same  considerations  of  enforcement  and  privacy 
guarantees  applicable  to  the  previous  subsection  apply  to  this  one. 
The  agency  transferring  is  expected,  at  the  minimum,  to  protect  the 
individual  and  the  public  interest  by  assuring  that  the  uses  for  which 
the  new  agency  or  user  states  that  it  wishes  the  data  are  consistent 
with  those  for  which  formal  notice  has  been  given  by  either  the 
transferring  agency  or  the  receiving  agency  or  user.  Additional 
guarantees  beyond  those  of  this  section  may  be  pursued,  and,  indeed, 
are  encouraged.  The  Committee  recognizes  that  some  agencies  take 
such  further  precautions  as  a  matter  of  course  for  transfer  of  personal 
information.  This  is  particularly  true  of  data  transferred  pursuant  to 
the  Federal  personnel  security  program  and  Executive  ordeis  dealing 
with  classified  information.  Nothing  in  this  section  is  intended  to 
reduce  the  strength  of  those  administrative  protections  for  guarantees 
of  privacy  and  confidentiality. 

Executive  branch  spokesmen  and  others  have  advocated  that  these 
conditions  for  interagency  and  other  types  of  disclosure  should  be  in 
the  alternative.  They  believe  that  mere  consent  of  the  individual  may 
be  enough,  or  that  notice  to  the  public  at  large  of  the  agency's  intended 
use,  or  mere  requirement  of  administrative  and  technical  protections 
for  the  information,  would  each  alone  be  sufficient  as  the  general  rule 
governing  transfer  of  personal  data.  The  Committee  has  disagreed 
with  this  approach  in  the  belief  that  there  may  be  an  aura  of  compul- 
sion or  possible  threat  of  intimidation,  or  an  apparent  unfair  induce- 
ment of  the  individual  attached  to  a  request  or  requirement  to  sur- 
render personal  information  for  one  governmental  purpose.  This  may 
amount  to  improper  Federal  pressure  to  consent  to  any  and  all  uses  to 
which  the  agency  may  put  the  data,  including  that  attendant  upon 
interagency  or  intergovernmental  transfer.  The  best  way  of  guarding 
against  this  kind  of  implicit  governmental  pressure  and  affording  the 
individual  adequate  protection  is  to  require  all  three  conditions.  In 
addition,  this  prevents  an  agency  from  merely  citing  a  notice  of  in- 
tended "use"  as  a  routine  and  easy  means  of  justifying  transfer  or 
release  of  information.  Administration  spokesmen  were  concerned  that 
this  might  expand  interagency  data-swapping.  By  allowing  the  agency 
to  cite  a  "use"  disclosed  by  its  published  notice,  the  bill  is  not  intended 
to  broaden  dissemination  and  interagency  transfer  where  they  must  be 
pursuant  to  or  are  required  or  limited  by  over  150  Federal  statutes. 
Since  subsection  201(a)  requires  that  personal  information  collected  or 
maintained  by  the  agency  be  relevant  to  a  statutoiy  purpose,  the 
notice  of  use  and  purpose  filed  with  the  Commission  for  the  particular 
information  system  or  data  bank  will,  of  necessity,  incorporate  those 
statutory  uses,  and  reliance  on  that  notice  for  transfer  authority  would 
represent  compliance  with  subsection  202(a)(3). 

The  Committee  therefore  recognizes  the  great  variety  of  uncoordi- 
nated ad  hoc,  and  sometimes  poorly  authorized  patterns  of  data 
transfer  among  agencies.  This  section  does  not  require  such  transfers 
and  sharing  among  agencies,  nor  does  it  preclude  the  additional  re- 
quirement of  other  guarantees  for  safeguarding  the  individual  as  well 
as  the  originating  agency.  It  is  designed  to  assure,  in  the  future,  that 
one  government  agency  does  not  use  the  personal  information  given 
by  the  individual  or  by  third  parties  to  another  agency  to  make  what 
might  be  a  detiimental  decision  affecting  qualifications,  rights,  bene- 
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fits,  privileges  or  status,  without  provision  for  notice  of  the  existence 
of  the  information  and  obtaining  consent,  thereby  allowing  an  op- 
portunity to  challenge  its  accuracy  and  reliability. 

Where  the  information  to  be  transferred  to  another  agency  was 
obtained  by  compulsion  through  criminal  or  civil  laws,  the  safeguards 
of  this  section  seem  particularly  necessary  in  some  cases  in  order  to 
protect  the  individual's  rights  under  the  5th  amendment  to  due 
process  in  the  administrative  process  and  before  the  courts. 

Where  the  disclosure,  transfer  or  dissemination  cannot  be  made  due 
to  noncompliance  with  these  standards,  there  is  nothing  preventing 
the  requesting  agency  or  the  potential  user  from  using  whatever  legal 
authority  it  has  to  obtain  the  information  from  the  individual  in  its 
own  right. 

The  Securities  and  Exchange  Commission  and  several  regulatory 
agencies  objected  to  this  section  under  the  impression  that  it  would 
prevent  them  from  obtaining  and  publishing  information  which  they 
are  required  to  obtain  from  people  and  to  publish  for  the  protection  of 
the  public.  To  correct  this  impression,  the  Committee  adopted  an 
amenament  to  section  205  as  subsection  (b)  to  provide  that  nothing 
in  the  Act  shall  be  construed  to  permit  the  withholding  by  an  agency 
or  individual  of  any  personal  information  which  is  otherwise  required 
to  be  disclosed  by  law  or  by  regulation  adopted  pursuant  to  such  law. 

Disclosure  Exceptions 

Subsection  202(b),  (c),  (d),  (e)  and  (J).  Establish  certain  exceptions  to 
these  disclosure  safeguards  on  the  recommendation  of  agency  and 
other  administration  spokesmen  that  they  would  otherwise  be  un- 
workable or  unfair  in  certain  situations,  or  that  they  are  not  necessary 
in  view  of  other  statutory  guarantees. 

Subsection  202(b)(1).  Provides  that  the  notice  and  consent  require- 
ments of  subsection  202(a)  and  the  accounting  of  disclosures  and 
accesses  of  subsection  201(b)(4)  are  not  applicable  when  the  dis- 
closure would  be  to  officers  and  employees  of  the  agency  who  have  a 
need  for  the  information  in  the  ordinary  course  of  the  performance  of 
their  duties.  Determinations  of  such  employees  and  of  their  assifjn- 
ments  would  be  consistent  with  those  designated  in  the  list  to  be  kept 
by  the  agency  under  subsection  201(b)(3)  for  purposes  of  accounting 
of  access  to  information.  This  provision  is  included  to  prevent  the 
logistics  involved  in  compliance  with  the  subsection  from  impeding 
the  day-to-day  internal  operation  of  the  agency  and  its  offices  through- 
out the  country. 

Subsection  202(b)(2).  Provides  that  these  same  subsections  do  not 
apply  to  the  Bureau  of  the  Census  and  its  officers  and  employees  when 
the  purpose  of  the  disclosure  or  transfer  is  for  the  purpose  of  planning 
or  carrying  out  a  census  or  suivej^  pursuant  to  the  provisions  of  title  13, 
United  States  Code,  containing  the  statutes  governing  census  surveys. 
Those  laws  prohibit  publication  of  data  gathered  by  the  Bureau  in 
identifiable  form  and  strictly  govern  confidentiality. 

Subsection  202(b)(3).  Provides  that  those  two  subsections  do  not  ap- 
ply when  the  agency  determines  that  the  recipient  agency  has  provided 
advance  adequate  written  assurance  that  the  information  will  be  used 
solely  as  a  statistical  research  or  reporting  record,  and  is  to  be  trans- 
ferred in  a  form  that  is  not  indivadually  identifiable.  This  does  not 
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mean  that  administrative  data  in  their  identifiable  form  which  may  be 
intended  for  statistical  research  and  reporting  uses  in  the  agency  or 
elsewhere  is  exempt  from  the  requirements  of  this  section  or  of  the  rest 
of  the  Act. 

Pending  additional  hearings,  the  Committee  has  not  attempted  to 
deal  with  all  of  the  reported  possibilities  of  improper  or  illegal  dis- 
closure and  use  of  statistical  data  when  they  still  have  identifiable 
characteristics  or  may  be  linked  to  the  individual. 

However,  the  Committee  found  no  reason  why  such  statistical  re- 
search or  reporting  data  should  not  be  subject  to  the  appropriate 
requirements  of  confidentiality  and  security  in  the  receiving  agency  as 
they  were  in  the  sending  agency;  nor  was  there  reason  for  exempting 
such  transfer  from  the  requirement  that  the  agency  should  determine 
that  the  information  will  be  used  for  the  purpose  set  forth  in  public 
notice. 

Subsection  202(b)(4)-  This  subsection  is  designed  to  protect  an 
employee  or  agencj^  from  being  in  technical  violation  of  the  law  when 
they  disclose  personal  information  about  a  person  to  save  the  life  or 
protect  the  safety  of  that  individual  in  a  unique  emergency  situation. 
The  subsection  requires  a  showing,  which  should  be  documented,  of 
compelling  circumstances  affecting  the  health  or  safety  of  the  person, 
or  enabling  identification  for  purposes  of  aiding  a  doctor  to  save  such 
person's  life.  The  discretion  authorized  here  is  intended  to  be  used 
rarely  and  a  precise  record  of  the  reasons  for  the  disclosures  must  be 
made,  including  a  description  of  the  actions  taken  to  notify  the 
individual  at  the  last  known  address. 

Subsection  202(c).  Provides  that  the  prohibitions  on  disclosure  in  this 
section  and  the  requirement  in  subsection  201  (b)  (4)  of  an  accounting  of 
the  disclosure  do  not  apply  when  the  disclosure  would  be  required  or 
permitted  by  the  Freedom  of  Information  Act  of  1966.  This  provision 
was  included  to  meet  the  objections  of  press  and  media  representatives 
that  the  statutory  right  of  access  to  public  'records  and  the  right  to 
disclosure  of  government  information  might  be  defeated  if  such 
restrictions  were  to  be  placed  on  the  public  and  press.  The  Committee 
believed  it  would  be  unreasonable  and  contrary  to  the  spirit  of  the 
Freedom  of  Information  Act  to  attempt  to  keep  an  accounting  of 
the  nature  and  purpose  of  access  and  disclosures  involving  the  press 
and  public  or  to  impose  guarantees  of  security  and  confidentiality  on 
the  data  they  acquire. 

While  the  Committee  intends  in  this  legislation  to  implement  the 
guarantees  of  individual  privacy,  it  also  intends  to  make  available  to 
the  press  and  public  all  possible  information  concerning  the  operations 
of  the  Federal  Government  in  order  to  prevent  secret  data  banks  and 
unauthorized  investigative  programs  on  Americans. 

The  Committee  does  not  intend  agencies  to  use  the  Freedom  of 
Information  Act  as  an  excuse  to  avoid  their  obligations  under  this 
section  to  obtain  informed  consent  and  to  assure  to  the  extent  possible 
the  lawful  use  and  proper  treatment  of  information  transferred  to 
other  agencies  when  it  may  be  used  to  make  a  decision  about  the 
individual. 

Subsection  202(d).  Assures  that  any  access  to  information  which 
the  General  Accounting  OflGice  employees  may  obtain  or  any  dis- 
closures made  to  them  in  the  course  of  their  duties  which  are  presently 
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afforded  under  existing  laws  and  practices  will  not  be  affected  by 
any  provisions  of  this  Act.  It  assures  that  the  General  Accounting 
Office  as  an  arm  of  Congress  will  be  able  to  continue  to  meet  its 
information  needs  for  auditing  and  inspecting  agency  programs  as 
required  by  the  Budgeting  and  Accounting  Act  and  other  statutes. 
This  subsection  therefore  provides  that  the  accounting  of  access 
and  disclosure  required  in  subsection  201(b)(4)  and  the  conditions 
which  subsection  202(a)  attaches  to  disclosure  to  other  persons 
and  to  inter-agency  transfer  shall  not  be  applied  when  disclosure  would 
be  to  the  Comptroller  General  or  any  of  his  authorized  representatives 
in  the  course  of  the  performance  of  the  duties  of  the  General  Account- 
ing Office.  It  affirms  that  nothing  in  this  Act  shall  impair  access  by 
the  Comptroller  General  or  his  representatives  to  records  maintained 
by  an  agency,  including  records  of  personal  information,  in  the  course 
of  performance  of  their  duties.  This  subsection  reflects  the  advice  of 
the  Comptroller  General  that  such  a  provision  is  needed  to  protect 
the  existing  powers  which  he  exercises  on  behalf  of  Congress,  but  that 
it  will  not  enhance  or  detract  from  such  powers. 

Subsection  202(e).  This  subsection  is  designed  to  provide  a  general 
guide  for  construing  the  duty  imposed  on  agencies  by  this  section  and 
those  imposed  by  the  Federal  Reports  Act  and  other  statutes  to  pro- 
mote efficiency  and  economy  by  combining  data  requests  and  sharing 
the  results  and  thus  reduce  repetitive  demands  on  citizens.  It  is  to 
reflect  the  Committee's  intent  that  the  requirements  of  this  section  are 
to  be  interpreted  as  a  mandate  to  continue  enforcement  of  the  duties 
imposed  by  other  statutes,  and  that  they  should  not  prevent  agencies 
from  taking  whatever  management  steps  are  needed  to  implement  the 
two  goals  in  drafting  their  questionnaires  and  in  plarming  and  carrying 
out  their  information  programs.  In  addition,  it  has  been  included  to 
meet  the  concerns  of  Administration  spokesmen  that  the  minimum 
safeguards  for  interagency  disclosure  under  this  section  might  be 
interpreted  by  agencies'  as  an  indication  that  they  could  relax  their 
efforts  to  comply  with  the  present  restrictions  placed  on  some  ex- 
changes of  information  between  agencies  for  the  purpose  of  promoting 
confidentiality  of  certain  kinds  of  records. 

The  Committee  believes  that  there  are  a  number  of  administrative 
devices  for  assuring  observance  of  the  two  sets  of  values  in  Federal 
information  programs,  but  we  have  not  attempted  to  close  all  of  the 
administrative  loopholes  which  allow  violation  of  confidentiality. 

Subsection  202(f).  Provides  an  exemption  from  the  written  request 
to  the  individual  prerequisite  for  disclosure  with  respect  to  requests 
by  law  enforcement  agencies.  Obv  ously  it  would  be  mappropriate  to 
require  a  law  enforcement  agency  to  get  permission  of  the  subject 
of  a  criminal  history  record  prior  to  obtaining  a  copy  from  another 
law  enforcement  agency.  Such  a  requirement  would  in  effect  prohibit 
the  routine  exchange  of  records  through  the  FBI's  Identification 
Division  or  the  National  Crime  Information  Center  (NCIC).  Like- 
wise, it  might  frustrate  legitimate  criminal  investigations  if  a  law 
enforcement  agency  were  required  to  get  permission  from  the  subject 
of  a  file  maintained  by  a  non-law  enforcement  agency  before  the 
former  agency  could  gain  access,  (e.g.  FBI  access  to  a  tax  return). 
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Subsection  202(f).  Recognizes  both  types  of  law  enforcement,  dis- 
closure, or  access  to  files  by  distinguishing  between  routine  and  non- 
routine  exchanges  of  information  with  law  enforcement  agencies.  The 
Committee  assumes  that  most  routine  exchanges  with  law  enforcement 
agencies  involve  law  enforcement  records  such  as  rap  sheets  or  criminal 
histories  and  is  between  two  law  enforcement  agencies;  and  that  the 
less  routine  disclosure  to  a  law  enforcement  agency  involves  a  law 
enforcement  agency  request  of  a  non-law  enforcement  agency.  There- 
fore subsection  (e)  permits  law  enforcement  disclosure  in  the  former 
circumstance,  where  there  is  a  program  of  routine  exchange,  if  there  is 
a  formal  agreement  between  the  two  agencies  respecting  such  ex- 
change. The  subsection  permits  law  enforcement  access  in  the  second 
circumstance,  non-routino  requests  only  where  written  requests  and 
permission  are  given  on  a  case-by-case  basis  by  the  agency  maintaining 
the  record.  The  Committee  is  of  the  view  that  the  agency  which 
maintains  the  records  should  assure,  via  the  written  permission  or  the 
formal  agreement  that  the  recipient  has  complied  with  subsection 
202(a)(2)  and  adopted  rules  on  securitj^  confidentiality,  and  privacy. 

If  the  exchange  is  on  a  routine  basis,  the  two  agencies  should  adopt  a 
formal  agreement  between  themselves  setting  out  which  records  will 
be  exchanged,  how  the  records  may  be  used  and  the  privacy,  confiden- 
tiality, and  security  regulations  which  the  recipient  agency  has 
adopted.  The  sanction  for  failure  to  complj^  with  the  agreement  should 
be  interruption  of  routine  exchange  by  the  maintaining  agency.  This 
formal  agreement  concept  is  based  upon  the  terminal  users  agreement 
now  used  hy  NCIC  and  by  state  and  local  law  enforcement  agencies 
which  operate  data  banks.  The  Commission  and  the  Attorney  General 
would,  of  course,  have  to  determine  whether  an  existing  terminal 
agreement  adequately  meets  the  requirements  of  this  subsection  once 
this  bill  is  enacted  and  how  that  concept  will  be  applied  to  manual 
files.  Any  such  agreements  would  in  effect  be  public  documents  since 
they  would  be  incorporated  into  the  public  notice  given  on  the  infor- 
mation systems  as  required  by  subsection  201(c). 

Although  the  Committee  believes  that  public  notice  and  exposure 
of  such  routine  exchange  will  act  as  a  check  on  abuses  of  such  arrange- 
ments, the  committee  hopes  that  routine  exchange  will  be  restricted 
to  essential  law  enforcement  records  such  as  rap  sheets  and  that  those 
records  will  only  be  exchanged  by  such  agreement  between  law  en- 
forcement agencies.  All  other  types  of  access  should  be  via  the  written 
request  according  to  the  agency  procedure.  In  requiring  that  the 
agency  rule  on  each  request  on  a  case-by-case  basis,  it  is  hoped  that 
secret  law  enforcement  access,  that  is  disclosure  without  notification 
to  the  subject  of  the  file,  will  only  be  permitted  in  the  most  exigent 
and  essential  circumstances.  In  each  such  case,  the  agency  must  find 
that  such  circumstances  exist  and  that  the  law  enforcement  agency 
has  described  the  information  requested  in  sufficient  particularly  to 
meet  the  requirements  of  the  subsection.  The  subsection  specifically 
requires  that  the  law  enforcement  agency  set  out  in  its  written  request 
of  the  agency  "the  particular  portion  of  the  information  desired  and 
the  law  enforcement  activity  for  which  the  information  is  sought." 
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Section  203 
exemptions 

Subsection  203(a).  The  Committee  believes  that  it  is  fundamental  to 
the  implementation  of  any  privacy  legislation  that  no  system  of  per- 
sonal information  be  operated  or  maintained  in  secret  by  a  Federal 
agency.  The  existence  and  certain  characteristics  of  each  system  should 
be  a  matter  of  public  record,  and  testimony  before  the  Committee  has 
indicated  that  this  information  can  be  made  public  without  compro- 
mising critical  information  used  by  agencies  responsible  for  the  na- 
tional defense  or  foreign  policy  of  the  country. 

The  potential  for  serious  damage  to  the  national  defense  or  foreign 
policy  could  arise  if  the  notice  describing  any  information  system 
included  categories  or  sources  of  information  required  by  subsection 
201(c)(3)(E)  or  provided  individuals  access  to  files  maintained  about 
them  as  required  by  subsection  201(a). 

The  Committee  does  not  by  this  legislation  intend  to  jeopardize 
the  collection  of  intelligence  information  related  to  national  defense 
or  foreign  policy,  or  open  to  inspection  information  classified  pursuant 
to  Executive  Order  11652  to  persons  who  do  not  have  an  appropriate 
security  clearance  or  need  to  know. 

This  section  is  not  intended  to  provide  a  blanket  exemption  to  all 
information  systems  or  files  maintained  by  an  agency  which  deal  with 
national  defense  and  foreign  policy  information.  Many  personnel  files 
and  other  systems  may  not  be  subject  to  security  classification  or 
may  not  cause  damage  to  the  national  defense  or  foreign  policy 
simply  by  permitting  the  subjects  of  such  files  to  inspect  them  and 
seek  changes  in  their  contents  under  this  Act.  In  order  to  obtain  an 
exemption  from  subsection  201(c)(3)(E)  or  201(d),  it  must  be  shown 
that  the  application  of  those  subsections  would  damage  or  impede  the 
purpose  for  which  the  information  is  maintained. 

Subsection  203{b).  Exempts  from  full  compliance  with  the  access 
and  challenge  provisions  of  section  201  and  the  disclosure  provisions  of 
section  202,  that  information  which  an  agency  head  determines  is  in- 
vestigative information  or  law  enforcement  intelligence  information. 
Both  terms  are  precisely  defined  in  the  definitions  section  of  the  bill 
contained  in  Title  III.  All  of  these  definitions  are  based  in  large  part  on 
the  criminal  justice  privacy  bills  (S.  2963  and  S.  2964)  discussed  earlier 
in  the  section  of  the  report  dealing  with  law  enforcement. 

The  effect  of  this  subsection  is  to  require  the  agency  head  to  de- 
termine first  what  portion  of  files  maintained  in  any  information 
system  in  his  agency  or  which  his  agency  might  fund  on  the  State  or 
local  level  contains  information  which  it  alls  within  the  definitions — ■ 
"Investigative  information"  or  "law  enforcement  intelligence  informa- 
tion." Investigative  information  might  include  information  in  a  file 
maintained  by  a  legitimate  law  enforcement  agency,  defined  as  an 
agency  which  can  make  an  arrest  for  violation  of  a  Federal  or  State 
statute.  Investigative  information  might  also  be  maintained  by  an 
agency  which  is  not  a  law  enforcement  agency  but  which  is  gathering 
the  information  in  the  course  of  investigating  activity  which  falls 
within  its  regulatory  jurisdiction.  For  example,  this  section  would 
permit  the  Chairman  of  the  SEC  to  exempt  from  access  and  challenge 
files  mai^itained  by  his  agency  on  individuals  whom  it  is  mvestigating 
for  violation  of  the  SEC  laws. 
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The  exemption  for  intelligence  information  is  restricted  for  the  most 
part  to  law  enforcement  agencies.  It  was  the  Committee's  view  that 
there  were  no  regulatory  or  non-law  enforcement  agencies  which  had  a 
legitimate  right  to  maintain  intelligence  files  and  that  therefore  none 
of  their  investigative  files  should  be  exempt  from  the  access,  challenge 
and  disclosure  provisions  via  reliance  on  exemptions  for  intelligence 
information. 

Once  the  agency  head  determines  that  he  has  information  legiti- 
mately in  one  of  his  information  sj^stems  which  falls  within  these 
definitions  then  he  must,  via  the  rulemaking  process,  determine  that 
application  of  the  challenge,  access  and  disclosure  provisions  would 
"seriously  damage  or  impede  the  purpose  for  which  the  information  is 
maintained".  The  Committee  intends  that  this  public  rulemaking 
process  would  involve  candid  discussion  of  the  general  type  of  informa- 
tion that  the  agency  maintains  which  it  feels  falls  within  these  defini- 
tions and  the  reasons  why  access,  challenge  or  disclosure  would 
"seriously  damage"  the  purpose  of  the  maintenance  of  the  information. 
The  Committee  hastens  to  point  out  that  even  if  the  agency  head  can 
legitimately  make  such  a  finding  he  can  only  exempt  the  information 
itself  or  classes  of  such  information  (e.g.  all  wiretap  transcripts  main- 
tained at  FBI)  and  not  a  whole  filing  system  simply  because  intelh- 
gence  or  investigative  information  is  commingled  with  information 
and  files  which  should  be  legitimately  subject  to  the  access,  challenge 
and  disclosure  provisions. 

The  subsection  203  (b)  qualifies  the  exemption  from  access  and 
disclosure  for  investigative  information  in  two  important  respects. 
First,  investigative  information  may  not  be  exempted  under  this  sec- 
tion where  the  information  is  maintained  longer  than  is  necessary  to 
commence  criminal  prosecution.  This  qualification  recognizes  the 
amendments  to  the  Freedom  of  Information  Act  recently  adopted  by 
the  Senate  (the  so-called  Hart  amendment).  Second,  the  subsection 
states  that  the  Act  is  not  intended  to  disturb  the  rules  of  criminal  and 
civil  discovery  of  investigative  files  presently  permitted  b}^  the  Federal 
Rules  of  Criminal  and  Civil  Discovery  and,  other  State  or  Federal 
court  rules,  administrative  regulations  or  statutes  such  as  the  so-called 
"Jencks"  statute  (18  USC  3500). 

Subsection  203  {c){l).  The  head  of  any  agenc}^  may  determine  that 
an  information  system  file  or  personal  information  maintained  by  that 
agency  qualifies  for  an  exemption  under  subsection  (a)  or  (b)  of  this 
section.  To  secure  the  exemption,  a  notice  of  proposed  rule-making 
must  be  published  in  the  Federal  Register  at  least  30  days  prior  to 
holding  rule-making  proceedings  and  provide  a  copy  of  that  notice  to 
the  Privacy  Protection  Commission  to  afford  the  Commission  the 
opportunity  to  comment.  Where  possible,  agencies  are  encouraged  to 
provide  up  to  60  days'  notice  of  hearings  to  afford  all  interested  parties 
an  opportunity  to  comment  or  appear. 

The  notice  of  the  proposed  rule-making  shall  conform  to  the  re- 
quirements of  sections  553(b),  (c)  and  (e) ;  556,  and  557  of  Title  5, 
United  States  Code  and  shall  include  a  specification  of  the  nature 
and  purpose  of  the  system  file  or  information  to  be  exempted  as  pro- 
vided by  subsection  201(c)  of  this  Act. 

After  the  period  of  notice,  the  agency  shall  give  interested  persons 
an  opportunity  to  participate  in  the  rule-making  through  submission 
of  written  arguments  or  throtigh  oral  presentation  at  a  public  hearing. 
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After  consideration  of  the  relevant  matter  presented,  the  agency  shall 
incorporate  in  the  rules  adopted  a  concise  general  statement  of  their 
basis  and  purpose. 

Section  204 

archival  records 

Subsection  20/+{a).  Provides  for  certain  applications  of  the  Act  to 
archival  records.  Federal  agency  records  which  are  deposited  and 
accepted  by  the  Administrator  of  General  Services  for  storage,  proc- 
essing and  servicing  in  accordance  with  section  3103  of  title  44  of 
the  United  States  Code  are  to  be  considered  as  though  maintained  by 
the  agency  which  deposited  the  records  and  subject  to  all  of  the^ 
provisions  of  this  Act,  where  they  apply  to  such  agency  records.. 
The  Administrator  of  General  Services  is  prohibited  from  disclosing 
such  records  or  any  information  in  them,  except  to  the  agency  which 
maintains  the  records  or  pursuant  to  the  rules  established  by  that 
agency. 

Subsection  W4{b).  Provides  that  Federal  agency  records  pertaining: 
to  identifiable  individuals  which  were  transferred  to  the  National 
Archives  of  the  United  States  as  records  which  have  sufficient  histor- 
ical or  other  value  to  warrant  their  continued  preservation  by  the 
Federal  Government  are  to  be  considered  to  be  maintained  hy  the 
National  Archives  for  the  purposes  of  this  Act.  Except  for  the  required 
annual  public  notice  set  forth  in  subsection  201(c),  the  only  provisions, 
for  the  act  which  shall  apply  to  such  records  are  subsections  201(b)(5), 
requiring  the  establishment  of  rules  of  conduct  and  appropriate  train- 
ing for  employees  and  201(b)(6),  requiring  the  establishment  of 
appropriate  administrative,  technical  and  physical  safeguards  to  pro- 
tect the  confidentiality  of  personal  information.  These  provisions  are, 
to  a  large  extent,  already  a  part  of  existing  rules  of  the  National 
Archives  and  hence  should  pose  no  unwarranted  administrative  bur- 
den.The  Committee  finds  no  reason  why  the  Administrator  should 
not  establish  rules  of  conduct  and  notify  the  employees  and  others 
involved  in  any  phase  of  the  information  system  or  file  of  the  require- 
ments of  the  Act  concerning  the  need  for  respect  for  the  needs  of 
privacy?,  confidentiality  and  for  securitjr  of  the  system.  In  addition, 
there  is  no  valid  reason  why  the  Archives  should  be  exempt  from, 
the  requirement  to  establish  the  appropriate  safeguards  to  insure  the 
security  of  the  system. 

Along  with  all  other  agencies,  the  National  Archives  is  subject  to  the 
notice  requirements  of  the  bill. 

Subsection  204(c).  Provides  that  the  National  Archives  shall  notify 
the  Commission  and  give  public  notice  of  the  existence  and  character 
of  the  personal  information  systems  and  files  which  it  maintains  for  its 
own  internal  uses  and  for  other  purposes  and  cause  such  notice  to  be 
published  in  the  Federal  Register.  While  it  realizes  the  difficulties  of 
describing  these  precisely,  the  Committee  intends  such  notice  to  in- 
clude at  least  the  information  specified  by  subsection  201(c)(3)  (G), 
(I)  and  (J). 

The  Administrator  of  the  General  Services  Administration  testified 
against  application  of  the  bill  to  records  under  GSA  control  or  to 
those  in  the  National  Archives.  This  is  particularly  true  of  the  Archives. 
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records  which  are  generally  over  50  years  old  and  are  not  well  orga- 
nized. The  Committee  consulted  with  GSA  staff  and  has  learned  that 
records  at  the  Archives  are  inadequately  indexed  and  involve  large 
volumes  of  data  in  more  than  20,000  separate  filing  systems;  hence  the 
Committee  believes  that  the  administrative  cost  of  compliance  by  the 
Archives  would  far  outweigh  any  potential  benefits,  particularly  since 
records  cannot  be  disclosed  by  the  Archives  unless  they  are  at  least  50 
years  old.  However,  the  Committee  intends  that  the  Administrator  of 
General  Services  take  special  precautions  to  ensure  that  records  older 
than  50  years  not  be  disclosed  when  disclosure  is  likely  to  cause  dis- 
creditation  or  injury  to  an  elderly  individual  or  the  living  relatives  of 
deceasetl  individuals.  In  the  case  of  Bureau  of  the  Census  records 
assembled  subsequent  to  the  year  1900,  disclosure  ought  to  be  subject 
to  the  approval  of  the  Secretary  of  Commerce. 

The  Committee  believes  that  this  section  adequately  meets  the 
problems  he  described  in  his  testimony.  It  is  designed  to  further  the 
interest  of  historians  and  others  in  preserving  the  integrity  of  historical 
records  and  in  promoting  access  to  them,  v/ithin  the  constraints  of  the 
needs  for  individual  privacy,  for  confidentiality  and  due  process  of 
law. 

Section  205 
exceptions 

Section  205  provides  certain  general  exceptions  and  clarifies  legisla- 
tive intent. 

Svbsection  205{a).  Shows  the  Committee's  intent  that  the  exemptions 
provided  in  the  Freedom  of  Information  Act  to  the  required  dis- 
closure of  Federal  information  on  certain  subjects,  and  that  permitted 
for  protection  of  personal  privacy  may  not  be  used  as  authority  to 
deny  an  individual  personal  information  otherwise  available  under 
this  Act. 

Subsection  205{h).  Reflects  the  Committee's  intent  that  the  Act  does 
not  affect  existing  requirements  to  disclose,  disseminate,  or  publish  in- 
formation which  an  agency  is  required  to  collect  for  the  purpose  of 
making  such  disclosure.  This  subsection  was  included  at  the  request  of 
the  Securities  and  Exchange  Commission  and  other  regulatory  agencies 
to  assure  that  this  Act  will  not  affect  their  statutory  duties  to  publish 
information. 

Subsection  205(c).  Exempts  from  the  access  and  challenge  provisions 
information  collected,  furnished  or  used  by  the  Census  Bureau  for 
statistical  purposes  or  as  authorized  by  the  Federal  Census  statutes. 
While  statistical  records  are  subject  to  other  safeguards  and  require- 
ments of  the  Act,  the  Committee  believes  that  the  complex  statutory 
and  administrative  scheme  presently  governing  census  and  statistical 
information  needs  careful  legislative  review  before  attempting  to 
apply  the  provisions  for  access,  challenge  and  review  of  such  records. 
The  Director  of  the  Census  Bureau  referred  to  the  millions  of  statistical 
records  now  in  existence  and  the  very  specific  procedures  and  rigorous 
safeguards  applied  to  them.  The  Census  Bureau  records  are  not  used 
to  make  decisions  about  individuals  but  are  used  to  furnish  to  those 
individuals  extracts  of  otherwise  confidential  information  about  them- 
selves, and  their  immediate  families. 
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Section  206 
mailing  lists 

Subsection  206{a).  Prohibits,  unless  specifically  authorized  by  law, 
the  practice  by  Federal  departments  and  agencies  of  selling  or  renting 
names  and  addresses  which  they  acquire  during  their  transactions 
with  individuals  or  which  they  obtain  through  their  dealings  with 
other  agencies.  The  Committee  believes  this  provision  is  consistent 
with  the  intent  of  the  bill  to  prevent  disclosures  of  personal  information 
without  consent  or  specific  authority.  As  discussed  in  this  report 
the  clear  difficulty  in  obtaining  consent  free  of  the  appearance  of 
intimidation  and  the  impossibilitj^  of  assuring  limited  use  once  the 
data  is  sold  or  rented,  makes  it  advisable  to  require  specific  approval 
by  Congress  when  the  agency  undertakes  to  sell  or  rent  this  data  in 
bulk. 

This  stipulation  should  not  be  construed  to  require  an  agency  to 
withhold  from  the  public  names  and  addresses  wliich  are  otherwise 
permitted  to  be  made  public. 

The  provision  is  not  intended  to  affect  the  protection  already 
afforded  and  the  authorized  uses  now  designated  for  the  names  and 
addresses  of  individual  postal  customers  maintained  by  the  Postal 
Service  to  facilitate  mail  delivery,  mail  forwarding,  and  address  and 
mailing  list  correction  services.  Present  law  prohibits  the  Postal 
Service  from  making  available  to  the  public  any  maiUng  or  other  list 
of  names  and  addresses,  except  as  specifically  provided  by  law. 

Subsection  206{b).  Deals  with  the  disclosure  and  use  of  names  and 
addresses  by  any  person,  including  businesses  and  organizations, 
engaged  in  interstate  commerce,  who  maintains  a  mailing  list.  It 
requires  removal  of  the  individual's  name  and  address  from  such  list, 
upon  wiitten  request  of  that  individual.  The  bill  thus  provides  a  right 
to  individuals  which  heretofore  has  been  granted  by  some  organiza- 
tions, and  which  has  been  recognized  by  the  Direct  Mail  Marketing 
Association  as  a  desirable  standard  for  organizations  which  use  mailing 
lists.  This  provision  does  not  attempt  to  regulate  the  maintenance  of 
files  and  personal  records  of  State  and  local  governments,  or  of  organi- 
zations or  their  use  of  names  and  address  for  communicating  vnt\\ 
customers,  clients  and  others  with  whom  they  have  commercial 
transactions  or  official  business. 

TITLE  III— MISCELLANEOUS 
Section  301 

DEFINITIONS 

Section  301  contains  the  definitions  applicable  to  the  bill. 

The  Committee  has  used  the  term  '^personal  information"  through- 
out the  bill  to  mean  any  information  about  the  individual  that 
identifies  or  describes  any  characteristic  inckiding  but  not  limited  to 
education,  financial  transactions,  medical  history,  criminal  or  em- 
ploj^ment  record,  or  any  personal  information  that  affords  a  basis 
for  inferring  personal  characteristics  such  as  finger  and  voice  prints, 
photographs,  or  things  done  by  or  to  such  individual.  Such  definition 
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includes  the  record  or  present  registration,  or  membership  in  an 
organization  or  activity,  or  admission  to  an  institution.  It  is  intended 
to  include  within  these  terms  any  symbol,  number,  such  as  a  social 
security  number  or  character,  address,  by  which  the  individual  is 
indexed  in  a  file  or  retrievable  from  it. 

The  reference  to  personal  characteristics  does  not  exclude  a  file  that 
contains  only  names  and  is  headed  by  a  general  label  for  a  category 
of  records.  If  the  heading  or  the  nature  of  the  file  represents  a  judgment 
on  the  individual  or  a  subjective  view,  then  that  file  would  be  subject 
to  the  bill.  A  file  headed  "security  risks"  or  one  labeled  "malingerers," 
or  one  coded  for  people  to  be  dismissed  at  the  earliest  opportunitj^, 
even  if  the  file  only  contained  names,  would  be  covered.  This  could, 
for  instance,  include  a  list  of  people  who  do  not  buy  bonds,  or  do  not 
contribute  to  charitable  causes.  Thus  it  could  cover  a  list  which 
contained  names  only  but  which,  by  its  nature,  conveyed  something 
detrimental  or  threatening  to  the  reputation,  rights,  benefits  or  priv- 
ileges or  qualification  of  the  individual  simply  by  reason  of  being 
listed  on  it.  There  are  many  data  banks  and  files  with  names  main- 
tained strictly  for  housekeeping  purposes,  and  it  is  expected  that  the 
Commission  model  guidelines  will  make  some  distinctions  for  the 
degrees  of  sensitivity  of  such  files,  and  will  allow  for  the  development 
of  special  treatment  for  files  where  the  potential  for  abuse  and  harm 
is  very  great,  and  those  for  housekeeping  purposes  such  as  who  works 
on  a  holiday  or  who  has  a  parking  space. 

The  term  "individual"  means  a  citizen  of  the  United  States  or  an 
alien  lawfully  admitted  through  permanent  residence.  This  term  is 
used  instead  of  the  term  "person"  throughout  the  bill  in  order  to 
distinguish  between  the  rights  which  are  given  to  the  citizen  as  an 
individual  under  this  Act  and  the  rights  of  proprietorships,  businesses 
and  corporations  which  are  not  intended  to  be  covered  by  this  Act. 
This  distinction  was  to  insure  that  the  bill  leaves  untouched  the 
Federal  Government's  information  activities  for  such  purposes  as 
economic  regulations.  This  definition  was  also  included  to  exempt  the 
coverage  of  the  bill  intelligence  files  and  data  banks  devoted  solely 
to  foreign  nationals  or  maintained  by  the  State  Department,  the 
Central  Intelligence  Agency  and  other  agencies  for  the  pur[)03e  of 
dealing  with  nonresident  aliens  and  people  in  other  countries. 

The  term  "injormation  system"  was  adopted  to  indicate  the  applica- 
tion of  the  bill  to  all  of  the  components  and  operations,  whether 
automated  or  manual  or  otherwise  maintained,  by  which  personal 
information,  including  the  name  or  identifier,  is  collected,  stored, 
processed,  handled  or  disseminated  by  an  agency. 

Rather  than  focus  on  a  single  record  or  subject  file,  the  Committee 
has  adopted  an  approach  focused  on  the  total  information  system 
which  includes  all  phases  of  information  collection,  storage,  handling, 
processing,  dessimination  and  transfer.  It  includes  records  which  are 
computerized,  mechanized,  microfilmed  and  photographed.  The  bill 
thus  is  directed  to  the  overall  programs  and  policies  of  executive 
branch  departments  and  agencies  including  the  design,  development, 
and  management  of  an  information  system,  as  well  as  to  the  mainte- 
nance of  one  particular  file  on  an  individual,  or  the  gathering  of  informa- 
tion on  one  data  subject.  With  such  a  definition,  the  duties  and 
responsibilities  imposed  by  the  bill  apply  to  administrators,  computer 
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programmers  and  all  manner  of  employees  including  technicians, 
clerks,  guards.  Given  the  broad  scope  of  the  bUl,  an  alternative  use  of 
the  term  "system  of  record"  would  create  confusion  as  to  its  possible 
application  to  such  things  as  inventories  and  extraneous  matters. 

The  use  of  the  terms  "information  system"  and  "files"  allows  for 
distinctions  where  needed  for  the  application  of  certain  standards  to 
an  entire  information  system  of  an  agency,  department,  or  establish- 
ment, including  its  bureaus,  offices,  employees,  and  equipment,  and 
for  the  application  of  them  to  a  particular  file,  that  is,  a  series  of 
records,  on  a  particular  subject. 

The  terms  "file"  and  "data  hank"  in  public  usage  are  frequently 
interchangeable. 

Under  this  bill,  "file"  may  mean  an  individual  record  or  a  series 
of  records  containing  personal  information  about  individuals  which 
may  be  maintained  within  an  information  system.  "Data  bank"  means 
a  collection  of  files  pertaining  to  individuals.  Used  in  the  bill,  it 
connotes  a  recognizable  entity  for  management  purposes,  specifically 
located  within  an  agency  or  organization  or  to  one  of  its  components; 
it  means  a  collection  of  files  usually  contributed  to  by  different  users 
and  available  to  them  according  to  a  plan  of  access. 

The  term  "Federal  agency"  means  any  department,  agency,  instru- 
mentality, or  establishment  in  the  executive  branch  of  the  Govern- 
ment of  the  United  States.  The  definition  includes  any  officer  or 
employee  of  an  agency.  In  addition  to  the  general  purpose  of  this 
provision  to  define  the  application  of  the  Act,  it  is  also  intended  that 
the  definition  assist  in  placing  the  responsibility  for  intra-agenoy 
handling  of  information  on  the  head  of  the  department  or  agency. 

The  term  "investigative  in-formation"  has  a  special  and  narrow  mean- 
ing under  this  bill.  It  has  been  discussed  at  length  in  the  section  of 
the  repoit  entitled  "Law  Enforcement  Files".  It  means  information 
associated  with  an  identifiable  individual  compiled  by — 

(1)  an  agency  in  the  course  of  conducting  a  criminal  investi- 
gation of  a  specific  criminal  act  where  such  investigation  is 
pursuant  to  a  statutory  function  of  the  agency.  Such  information 
may  pertain  to  that  criminal  act  and  be  derived  from  reports  of 
informants  and  investigators,  or  from  any  type  of  surveillance. 
The  term  does  not  include  ciiminal  history  information  nor  does 
it  include  initial  reports  filed  by  a  law  enforcement  agency  de- 
scribing a  specific  incident,  indexed  chronologically  and  expressly 
required  by  State  or  Federal  statute  to  be  made  public;  and 

(2)  by  an  agency  with  regulatory  jurisdiction  which  is  not  a 
law  enforcement  agency  in  the  course  of  conducting  an  investi- 
gation of  specific  activity  which  falls  within  the  agency's  regula- 
tory jurisdiction.  For  the  purposes  of  this  paragraph,  an  "agency 
with  regulatory  jurisdiction"  is  an  agency  which  is  empowered  to 
enforce  any  Federal  statute  or  regulation,  the  violation  of  which 
subjects  the  violator  to  criminal  or  civil  penalties. 

The  term  "law  enforcement  intelligence  information"  means  infor- 
mation associated  with  an  identifiable  individual  compiled  by  a  law 
enforcement  agency  in  the  course  of  conducting  an  investigation  of  an 
individual  in  anticipation  that  he  may  commit  a  specific  criminal  act, 
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including  information  derived  from  reports  of  informants,  investiga- 
tors, or  from  any  type  of  surveillance.  The  term  does  not  include 
criminal  history  information  nor  does  it  include  initial  reports  filed  by 
a  law  enforcement  agency  describing  a  specific  incident,  indexed 
chronologically  by  incident  and  expressly  required  by  State  or  Federal 
statute  to  be  made  public. 

The  term  criminal  history  information"  means  information  on  an 
individual  consisting  of  notations  of  arrests,  detentions,  indictments, 
informations,  or  other  formal  criminal  charges  and  any  disposition 
arising  from  those  arrests,  detentions,  indictments,  informations,  or 
charges.  The  term  shall  not  include  an  original  book  of  entry  or  police 
blotter  maintained  by  a  law  enforcement  agency  at  the  place  of  an 
original  arrest  or  place  of  detention,  indexed  chronologically  and 
required  to  be  made  public,  nor  shall  it  include  court  records  of  public 
criminal  proceedings  indexed  chronologically. 

The  term  "law  enforcement  agency"  means  an  agency  whose  em- 
ployees or  agents  are  empowered  by  State  or  Federal  law  to  make 
arrests  for  violations  of  State  or  Federal  law. 

Section  302 
criminal  penalty 

Section  302  provides  for  criminal  penalties  for  willful  violations  of 
the  Act  in  two  respects.  One  is  for  the  secret  creation  of  data  banks  in 
violation  of  the  requirement  that  all  such  decisions  be  made  public. 
Any  officer  or  employee  of  any  Federal  agency  who  willfully  keeps  an 
information  system  without  meeting  the  notice  requirements  of  this 
Act  set  forth  in  subsection  201(c)  shall  be  fined  not  more  than  $10,000 
in  each  instance  or  imprisoned  not  more  than  five  years,  or  both. 

The  other  violation  subjects  an  officer  or  employee  of  the  Com- 
mission to  criminal  penalty  for  the  unlawful  disclosure  or  transfer  of 
personal  information  about  any  individual  obtained  in  the  course  of 
such  officer  or  employee's  duties  in  any  manner  or  for  any  purpose  not 
specifically  authorized  by  law  and  provides  that  such  person  be  fined 
not  more  than  $10,000  or  imprisoned  not  more  than  five  years,  or 
both. 

These  are  the  only  violations  of  the  Act  subject  to  criminal  sanction. 
The  Committee  has  decided  to  provide  criminal  sanctions  for  these 
two  violations  because  they  are  key  to  any  effective  protection  for 
privacy  and  confidentiality.  The  public  policy  requires  that  all  data 
banks  be  subject  to  a  visible  public  policy  decision.  The  entiie  Act 
would  be  frustrated  if  secret  data  banks  could  be  created  and  operated 
with  impunity.  The  Committee  has  underlined  this  judgment  by  not 
permitting  an  exclusion  from  this  requirement  even  for  those  highly 
sensitive  data  banks  in  the  areas  of  national  defense,  foreign  policy  or 
law  enforcement.  A  strongly-enforced  requirement  of  publicity  in  the 
creation  of  data  banks  is  necessary  for  administrative  oversight, 
legislative  oversight,  and  judicial  review. 

Equally  fundamental  is  the  need  to  guard  against  unlawful  dissem- 
ination, disclosure  or  transfers  of  personal  information  acquired  by 
the  Commission  consultants  and  employees  in  the  course  of  their 
duties. 
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While  Commission  employees  are  also  subject  to  the  same  Federal 
criminal  laws  and  government-wide  regulations  penaUzing  all  other 
Federal  employees  who  disclose  information,  this  section  creates 
sanctions  uniquely  applicable  to  them.  This  is  deemed  necessary  since 
in  exercise  of  its  powers  and  performance  of  investigative  duties,  the 
Commission  may  obtain  or  examine  all  kinds  of  administrative  docu- 
ments and  data  relative  to  executive  branch  implementation  and 
enforcement  of  the  Act,  as  well  as  information  on  individuals  needed 
to  determine  violations  of  the  Act.  In  addition,  for  purposes  of  its 
research  and  studies,  it  may  engage  in  similar  activities  with  respect 
to  certain  data  banks  and  systems  of  the  private  sector  and  in  State 
and  local  governments. 

In  light  of  such  special  auditing,  inspection  and  study  functions, 
strong  penalties  were  deemed  necessary  to  reassure  government 
agencies  and  citizens  that  the  deterrents  to  improper  disclosure  are  so 
severe  that  they  need  not  worry  about  improper  or  illegal  disclosures. 

Section  303 
civil  remedies 

Section  303  provides  for  civil  judicial  enforcement  of  the  Act  by 
persons  affected  by  violations  of  the  Act.  In  keeping  with  general 
legislative  practice,  this  bill  not  only  establishes  certain  administra- 
tive requirements  and  grants  certain  rights  to  citizens,  but  gives 
authority  to  the  citizen  to  defend  his  rights  by  taking  the  initiative  of 
court  action.  Such  a  right  is  doubly  important  since  the  revised  bill 
gives  no  enforcement  authority  to  the  Commission. 

Subsection  SOS  (a).  Gives  a  cause  of  action  to  a  citizen  aggrieved  by  a 
denial  of  access  to  his  own  file.  Since  access  to  a  file  is  the  key  to  in- 
suring the  citizen's  right  of  accuracy,  completeness,  and  relevancy,  a 
denial  of  access  affords  the  citizen  the  right  to  raise  these  issues  in 
court.  This  would  be  the  means  by  which  a  citizen  could  challenge  any 
exemption  from  the  requirements  of  sections  201  and  202  made 
pursuant  to  the  procedures  outlined  in  section  203.  A  person  seeking 
access  to  a  file  which  he  has  reason  to  believe  is  being  maintained  on 
him  for  the  purposes  of  determining  its  accuracy  and  completeness,  for 
example,  or  to  take  advantage  of  the  rights  afforded  him  under 
section  201,  could  raise  the  question  of  the  propriet}?^  of  the  exemption 
which  denies  him  access  to  his  files.  In  deciding  whether  the  citizen 
has  a  right  to  see  his  file  or  to  learn  whether  the  agency  has  a  file 
on  him,  the  court  would  of  necessity  have  to  decide  the  legitimacy 
of  the  agency's  reasons  for  the  denial  of  access,  or  refusal  of  an 
answer.  The  Committee  intends  that  any  citizen  who  is  denied  a 
right  of  access  under  the  Act  may  have  a  cause  of  action,  without 
the  necessity  of  having  to  show  that  a  decision  has  been  made  on 
the  basis  of  it,  and  without  having  to  show  some  further  injury, 
such  as  loss  of  job  or  other  benefit,  that  might  stem  from  the 
denial  of  access.  Since  it  is  often  exceedingly  difficult  for  a  citizen  to 
learn  of  such  consequences,  or  if  he  knows,  to  establish  a  "cause  and 
effect"  relationship  between  the  information  in  his  file  and  some  sub- 
sequent damage  to  him,  the  Committee  has  decided  that  it  would  frus- 
trate an  individual's  ability  to  assert  his  rights  if  he  had  to  allege  and 
prove  use  or  such  consequential  harm.  In  order  to  state  a  cause  of 
action,  it  should  be  enough  that  he  be  able  to  assert  that  the  presump- 
tive right  of  access  granted  him  by  the  Act  has  been  denied  him. 
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Subsection  303(b).  Affords  the  Attorney  General  and  any  aggrieved 
person  authority  to  enforce  the  Act  as  against  existing  or  threatened 
violations  of  the  Act  by  seeking  a  Federal  District  Court  injunction 
against  such  acts  or  practices.  This  subsection  has  a  two-fold  purpose. 
First,  it  gives  the  Attorney  General  the  obligation  to  challenge  in  court 
any  violation  of  the  Act  which  might  affect  the  public  at  large,  but 
wmch  does  not  yet  affect  any  particular  citizen  sufficiently  to  give  him 
constitutional  standing  to  sue,  or  which  may  not  be  such  as  to  induce  a 
private  person  to  endure  the  practical  difficulties  of  litigation. 

Second,  the  grant  of  a  cause  of  action  to  any  "aggrieved  person"  is 
designed  to  encourage  the  widest  possible  citizen  enforcement  through 
the  judicial  process.  This  is  necessary j  as  mentioned,  since  the  Act 
does  not  give  any  administrative  body  authority  to  ensure  compliance 
with  the  Act.  The  Committee  intends  the  use  of  the  term  "aggrieved 
person"  to  afford  the  widest  possible  standing  consistent  with  the  con- 
stitutional requirement  of  "case  or  controversy"  in  Article  III,  Sec.  2 
of  the  Constitution.  In  this  respect,  the  provision  is  designed,  among 
other  things,  to  supply  certain  deficiencies  in  standing  and  ripeness 
which  the  courts  found  in  the  Environmental  Protection  Agency  v. 
Mink,  410  U.S.  73  (1973),  Laird  v.  Tatum  (408  U.S.  1(1972),  and 
Stark  V.  Schullz,  42  U.S.L.W.  4481  (Apr.  1,  1974)). 

Subsection  303{c).  Provides  that  any  person  found  to  have  violated 
provisions  of  the  Act  or  any  rule,  regulation,  or  order  issued  under  it 
shall  be  liable  to  the  aggrieved  jjerson  for  actual  damages  sustained 
by  the  individual,  punitive  damages  where  appropriate,  and  in  case 
of  successful  action,  the  cost  of  the  action,  with  reasonable  attorney's 
fees  to  be  determined  by  the  court. 

In  addition  to  damages,  the  aggrieved  person  would  receive  the 
benefit  of  any  other  appropriate  remedies,  including  injunctive  or 
mandatory  relief,  which  the  court  deems  appropriate. 

The  final  subsection  makes  clear  that  the  Federal  courts  will  have 
jurisdiction  regardless  of  the  fact  that  the  amount  claimed  is  less  than 
$10,000. 

Section  304 

jurisdiction  of  district  courts 

Subsection  30If.{a).  Gives  jurisdiction  to  the  Federal  courts  to  hear 
cases  brought  under  section  303  and  to  examine  information  in  camera 
to  determine  whether  the  information  or  any  part  of  it  may  be  withheld 
under  any  of  the  exemptions  in  section  203  of  the  Act.  The  agency 
has  the  burden  of  sustaining  the  legality  of  its  actions.  Venue- would 
most  likely  be  either  in  the  plaintiff's  jurisdiction,  or  in  Washington, 
D.C.,  although  other  venue  is  possible.  The  section  also  ensures  that 
the  court  will  have  the  power  to  examine  in  camera  any  contested 
information  necessary  to  a  determmation  of  the  litigation,  thus 
among  other  things,  remedying  the  lack  of  reviewing  power  which  the 
Supreme  Court  found  in  the  Mink  case.  Since  the  burden  of  justifying 
the  withholding  of  information  is  on  the  agency,  this  wUl  enable  the 
court  to  make  a  full  de  novo  determination  of  the  propriety  of  the 
grounds  asserted  by  the  government  for  keeping  the  information  from 
the  plaintiff.  Such  a  provision  is  necessary  in  order  to  provide  a  full 
and  complete  hearing  to  the  issues  being  litigated  and  to  provide 
justice  to  the  aggrieved  individual. 
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Subsection  304{b).  Provides  that  in  any  action  to  obtain  judicial 
review  of  a  decision  to  exempt  any  personal  information  from  any 
provision  of  this  Act,  the  Court  may  examine  such  information  in 
camera  to  determine  if  all,  or  any  part  of  it,  is  properly  classified  with 
respect  to  national  defense,  foreign  policy,  or  law  enforcement  intelli- 
gence or  investigative  information  and  may  be  exempted  from  any 
provision  of  this  Act.  The  burden  is  on  the  Federal  agency  to  sustain 
any  claim  that  such  information  may  be  so  exempted. 

Section  305 

effective  date 

Provides  that  the  Act  shall  become  effective  one  year  after  Ihe 
date  of  enactment,  except  that  the  provisions  of  title  I  shall  become 
effective  on  the  date  of  enactment. 

This  provision  is  designed  to  allow  the  agencies  lead  time  to  develop 
their  regulations  and  to  seek  such  additional  resources  or  assistance 
as  they  may  need  to  meet  their  obligations  under  the  Act.  By  allowing 
the  immediate  implementation  of  the  provisions  establishing  the 
Commission,  the  Committee  intends  to  permit  the  Commission  time 
to  develop  its  model  guidelines,  estabhsh  any  needed  interagency 
councils,  and  generally  to  prepare  for  full  implementation  of  the  Act. 

Section  306 

authorization  of  appropriations 

Authorizes  appropriation  of  such  sums  as  may  be  necessary  to 
carry  out  the  provisions  of  the  Act. 

New  Title 
The  title  is  amended  so  as  to  read : 

"A  bill  to  establish  a  Privacy  Protection  Commission,  to  provide 
management  systems  in  Federal  agencies  and  certain  other  organiza- 
tions with  respect  to  the  gathering  and  disclosure  of  information 
concerning  individuals,  and  for  other  purposes." 

Estimated  Cost  of  the  Legislation 

The  Committee  has  received  a  broad  variety  of  generalized  state- 
ments of  the  estimated  costs  of  implementing  the  safeguards  and 
guarantees  provided  in  this  legislation.  No  precise  estimate  of  costs 
can  be  estabUshed  until  the  Commission  develops  model  guidelines 
and  until  the  Act  is  applied  to  specific  information  programs  and 
administrators  have  reviewed  their  resources  for  implementing  it  in 
accordance  with  their  own  rules.  The  Committee  believes  that  good 
faith  enforcement  of  the  standards  and  procedures  for  review  will 
result  in  substantial  savings  to  Federal  agencies.  We  are  mindful,  for 
instance,  of  testimony  describing  the  Navy's  destruction  of  15  tons  of 
records  upon  review  of  its  program  needs  for  retention  of  records. 
Similar  patterns  showed  up  in  the  review  by  the  Army  of  the  relevance 
to  its  statutory  programs  to  the  personal  information  it  collected  and 
maintained  on  mdividuals  who  had  no  dealings  with  the  armed 
services. 
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Since  a  number  of  agencies  already  apply  some  of  the  safeguards  to 
certain  of  their  files,  and  since  the  Act  will  require  little  or  no  further 
effort  on  their  part  for  those  files,  this  certainly  will  affect  the  cost  of 
implementation.  Furthermore,  experience  under  the  practices  of  those 
agencies  and  with  provisions  which  are  somewhat  similar  in  the  Fair 
Credit  Reporting  Act  and  other  statutes  shows  that  the  workload  is 
not  unreasonable  and,  in  some  cases  under  those  laws,  did  not  meet 
expectations.  The  very  existence  of  the  statutory  guarantees  ap- 
parently tended  to  reassure  citizens  that  government  and  organizations 
were  following  certain  guidelines  pursuant  to  administrative  and 
legislative  oversight. 

The  HEW  report  addressed  the  problem  of  costs  and  the  Committee 
agrees  with  the  commonsense  observations  there: 

The  safeguards  we  recommend  will  not  be  without  costs, 
which  will  vary  from  system  to  system.  The  personal  data 
record-keeping  practices  of  some  organizations  already  meet 
many  of  the  standards  called  for  by  the  safeguards.  .  .  .  We 
believe  that  the  cost  to  most  organizations  of  changing  their 
customary  practices  in  order  to  assure  adherence  to  our 
recommended  safeguards  will  be  higher  in  management  atten- 
tion and  psychic  energ}^  than  in  dollars.  These  costs  can  be 
regarded  in  part  as  deferred  costs  that  should  already  have 
been  incurred  to  protect  personal  privacy,  and  in  part  as 
insurance  against  future  problems  that  may  result  from 
adverse  effects  of  automated  personal  data  systems.  From  a 
practical  point  of  view,  we  can  expect  to  reap  the  full 
advantages  of  these  systems  only  if  active  public  antipathy 
to  their  use  is  not  provoked.  (Report,  p.  44,  45) 

The  Office  of  Management  and  Budget  has  been  unable  to  provide 
an  accurate  cost  estimate. 

ROLLCALL  VOTE  ON  FINAL  PASSAGE 

In  compliance  with  section  133  of  the  Legislative  Reorganization  Act 
of  1946,  as  amended,  roll  call  votes  taken  during  Committee  consider- 
ation of  this  legislation  are  as  follows: 

Final  Passage:  Ordered  reported:  9  yeas — 0  nays 

Yeas:  Nays: 
Jackson  None 
Muskie 
Chiles 
Nunn 

Huddles  ton 

Percy 

Roth 

Brock 

Ervin 

(Proxy) 
Ribicoff 
Javits. 


93d  congress 
2d  Session 


Calendar  No.  1127 

S.  3418 

[Report  No.  93-1183] 


IN  THE  SENATE  OF  THE  UNITED  STATES 

May  1,1974 

Mr.  Ervin  (for  himself,  Mr.  Percy,  Mr.  Muskie,  Mr.  Ribicoff,  Mr.  Jackson, 
Mr.  GoLDWATER,  and  Mr.  Baker)  introduced  the  following  bill;  which  was 
read  twice  and  refen*ed  to  the  Committee  on  Government  Operations 

September  26, 1974 
Reported  by  Mr.  Ervin,  with  amendments 
[Strike  out  all  after  the  enacting  clause  and  insert  the  part  printed  in  italic] 


A  BILL 

To  establish  a  Federal  Privacy  Board  to  oversee  the  gathering 
and  disclosure  of  information  concerning  individuals,  to  pro- 
vide management  systems  in  Federal  agencies,  State  and 
local  governments,  and  other  organizations  regarding  such 
information,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled^ 

3  TITLE  I   FEDERAL  PRIVACY  BOARD 

5  SbOt  -iOir         There  is  established  m  the  i?xccutivc 

6  bfttBeh  ef  the  Government  the  Federal  Privacy  Board  which 

7  shall  be  composed  ef  6¥e  members  who  shail  be  appointed 

8  by  the  President  by  ft«4  with  the  advice  ftft4  consent  ef  the 

II— O 


2 

1  Senate  kem  a«ieftf  members  ef  ^  ^«blie  at  la¥^  wlte  Me 

2  m>t  effie^      employees  of  tke  ¥ftite4  ^ttbtek  ^fet  hmm?^ 

3  tlwft  4kft^e  of  ^  members  ef       Sorti=4  wkttil  be  ftdhereiits 

4  of  tbe  sumo 

5  -fb)-  Tbe  Gbfti«ftftft  of  tbe  Boar4  sbtttt  be  elected  by 

6  tlio  members  of  tlic  -DO(ir€c  every  two  y-eetfit 

7  -(ef  Eaefe  member  of  tbe  Board  sboll  be  compensated  at 

8  tfee  rote  provided  fof  G^4-8  trndoF  seetion  of  title  §  of 

9  tfee  United  States  Godor 

A.\J  I  U  I                    UUl  3  tTT  TTlT?  JJUUTTt  iSTTttlT  TTJj  IXl  f  U\J ill. v^XX  lUl  t*  tUl  111 

11  ^  three  years.  ^  member  may  serve  more  tbftft  two  terms. 

12  -(e)-  Vacancies  m  ^  membership  of  tfeo  Board  sfeoil  be 

13  filled  m  the  some  manner  m  which  the  original  appointment 

•^^  -(^  Vaeancies  m  the  membefshtp  of  the  Board,  as  losg 

■^^  as  there  afe  three  members  m  office,  shaU  HOt  impair  ^le 

•^'^  power  of  the  Board  to  execute  the  functions  of  the  Board. 

Three  members  of  the  Board  shall  constitute  a  quorum  fof 

19  the  transaction  of  business. 

"tef  Members  of  the  Board  shall  aot  engage  m  €bfiy  other 

21  employment  during  their  tenure  as  members  of  the  Board. 

22  rUNOTIONS   OP   *Hfi  DOAItD 

23  gm.  403t  The  Board  shall 

24  .(4f  publish  ae  annual  Data  Base  Directory  of  the 
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X  United  8tato3  eefttaiftm^  tke  name  afl4  clinractcristios 

2  ef  eaeb  personal  infonnation  syatem; 

3  eonaiilt  wkk  tke  lieads      appropriate  depart 

4  ments,  agencies,  ft«4  iniitrimientalitieH  of  the  Government 

5  in  aeeordanee  with  section:  103 (5)  of  tkk  Act; 

6  -f^  make  rules  te  assure  compliance  witk  title  H 

7  ef  tkis  Act7  and 

8  -(4)-  perform  B¥  cause  to  be  performed  suek  research 

9  activities  as  feay  become  necessary  te  implement  title  H 

10  of  this  Aetj  and  to  assist  organizations  in  complying  with 

11  the  requirements  ef  such  tttler 

12  POWERS  OP  BOABD 

13  SkGt  -(ft)-  The  Board  is  ftuther i«ed — 

14  -(4^  te  be  granted  admission  at  reasonable  hours  to 

15  premises  where  a«y  information  system  is  kept  e?  where 

16  computers  er  equipment  ef  recordings  fef  automatie  datft 

17  processing  are  kept,  cknd  may,  by  subpena,  compel  the 

18  production  ef  documents  relating  te  s«eh  information 

19  system  er  sueh  processing  as  is  necessary  te  carry  e«t  its 

20  functions,  except  that  the  production  ef  personal  informa 

21  tien  shftH  net  be  compelled  without  the  prior  consent  ef 

22  ^  data  subject  te  which  it  pertains ; 

23  -(^  upon  the  determination  ef  a  violation  ef  a«y 

24  provision  ef  this  Aet      regulation  promulgated  under 


4 

1  tfeis  Aet^  tOy  aftef  epportunity  fe*  a  feeftfiftf^  order  the 

2  erganization  ¥iolating  mek  provisioa  te  ©ease  a«4  desist 

3  9«efe  violation ; 

4  -f^  te  delegate  its  authority  under  this  title,  with 

5  respect  to  iufornmtteft  wysteiHw  w^llhift  a  8tate  e¥  the 

(J  ti4et  el  ('()]uu>l)ia7  te  s«eh  Htate  B¥  i^ii^m^  4wift^  fitteh 

jTtTttTTt    tTr    Tl  JIH     ttTJ    TTTtT    XTtTtTTTT    1 1.  lllttlllll    TitttTTTrttTtX     I IIU  t  till. 

8  authority  established  hy  saeh  State  of  District  te  carry 

9  eat  the  fe^^irements  of  this  Aet  ift  saeh  State  is  satis 

10  factorily  enforcing  those  provisions ; 

11  -(4)-  te  conduct  open,  public  hearings  eft  ah  peti- 

12  tions  fer  exceptions  of  exemptions  from  provisions,  appli 

J  I  il  tllUly  tTr  Jill  ICSttlL  I  ItTtt  ttt  TTTttS                 t.  At  V  Lit    lilUt  TTTtr  TJtTTtTTT 

14  shall  ftot  have  authority  te  make  s«eh  exceptions  ef  es- 

15  emp tions  hat  shah  sahmit  appropriate  reports  aftd  Fee- 

16  ommendations  te  Congress ;  a»4 — 

17  te  the  fullest  exteftt  practicable^  te  consult  with 

18  the  heads  ef  appropriate  departments,  agencies,  aftd  ift- 

-Li/  ni/llllllviilillXl  Iv        \7T    I'll"    VI U  V  V  I  111  llvJlT    TTT    vMI  1  VlJli'     TTttT  rilV 

20  functions  ef  the  Eeai=d  ande*  this  Aetr 

21  -fhf  The  Bonrd  may  procure  saeh  temporary  aftd  inter 


22  mitte:vt  services  te  the  same  extent  as  is  authorized  hy  see- 

23  ^4eft  Mm  ef  title     ^^mted  States  Oede^  hat  at  mtes  net  te 

24  exceed  $iOO  a  day  fe^  individuals. 
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IVl'^L  KJll  1.  n 

2         t^er  4-94t  Tkt'  J^t«4  wliall  report,  uimiially,  or  k«  tte- 

4  TITLE  II   STANDAliDS  ^lAXAGEMENT 

5  TE^IS  ¥m  IIAMILj^  INFOIUrATIOX  l^ELA^ 

6  I^  TO  INDIVIDUALS 

7  GAFEGUAltB  KEQUIHEMENT6  ADMlNISTnATIVE,  6^ 

8  TISTICAL  RErORTiyG  RESEAItCII  rURrOGES 

9  SfiOr  ^Oir  -(*)-  Afty  Federal  ageneyj  State  leeal 

10  ernmcnt,  6f  ftey  etke*  organization  maintaining      informa  - 

11  tieft  system  tkat  ineludes  personal  information  sfeail — 

12  -(if  colleet,  maintain^  «sej  an4  4i3seminate  eftly 
lo         personal  information  necessary  te  fteeefftpfeb  ft  proper 

purpose  ef  tbe  organization ; 

collect  information      tfee  greatest  extent  p09 
sible  from  tbe  4ftte  subject  directly ; 

-{^  esteblif^k  categoricfj  foF  maintaining  personal 
information     operate  in  conjunction  wkk  confidentiality 

1  uu  111!  uiiiLiiio  trrrct  tcctrtrcra  i  uii  1 1  uia  ^ 

20  -(4)-  maintain  information  in  the  system  with  ete- 

21  curacy,  completeness,  ttmelincss,  aftd  pertinence  as  ftee- 

22  cssary  to  assure  fairness  m  determinations  relating  ie  a 
2'^  4ate  subject ; 

2^  -(#)-  fflftfee  »e  4isscminatteft  te  another  system  with 
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1  ent  -(Af  gpccifyiiig  requirt'iucnta       aeeiirity  ftttd  tke 

2  «se  ef  information  exclusively  for  *fee  purposes  set  fertb 

3  m  tl+e  notioe  i=efjHii=e4  under  Gubaeotion  -(e)-  including 

4  liniitQl4efts  o«  fteeesf^  thereto,-  fttt4        determining  tka* 

5  t4ie  conditions  of  trniiRfer  provide  piu])»tnntiRl  ftssurftncc 

TTTttx  Tiii)»i  Tt^rjiiii  t  1 1  U'lii  B  trrtrt  tt  ii  II  ( (I  I  lUilM  Will  tttJ  t7o!5l.r>  eil  y 

7  -(#)-  trtmafef  «e  personal  information  beyond  tl*e 

8  jttfindiction  of  t+»e  T  nited  States  witlioftt  apocific  author 

9  kation  from  t4+e  4tt4a  subject  e¥  purrmnnt  to  ft  trenty  Of 

10  executive  agreement  m  force  gnnrnnt<'eing  that  any 

11  foreign  governmeirt  of  organization  rcceiviftg  personal 

12  information  wiH  comply  witk  the  applicable  provisions 

1  '  ^•f   ^  i  ^  ■  t «     A  y.f    *  u  T  I  4  I  *    ^y>f<»-fc/>.y|f  .,11  w  «|  ^    I  llTf  ^l*t  >  fcll  i*  W  tTI  * 

JO  tyt  rlilR  i  V I  r  TTrtTr  1  v'5lJv  I  L  tT7  131  n  il  IXllUl  lllUl  l^li  y 

14  afford  my-  da+a  subject  of  a  foreign  nationalityy 

15  whetlief  ret*i4i«g  m  tl*e  United  8tafe«  m  Hoty  the  same 

16  f jghtw  ttft4ef  tliw  Aet  aa  are  afforded  to  citizens  of  the 
n  4:^«tte4  Htatet+T 

18  -(^  maintain  a  hst  of  all  persons  having  regular 

19  access  to  personal  information  m  the  information 

20  system ; 

21  maintain  a  complete        accurate  record,  m- 

22  eluding  identity  ft«4  purpose,  of  cveiy  access  to  aflty 

23  personnl  informntion  m  a  system,  including  the  identity 

24  any  persons  of  orgtuiizotions  «ot  having  reguW 
access  authority ; 
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1  (10)  tftke  affimia^ye  action  te  establish  mica  ef 

2  conduct  ftfi4  inform  each  person  involved  m  ^  design, 

3  development,  operation,  ef  maintenance  el  the  system, 

4  er  tile  col  Miction  ef  «fte  ef  any  personal  information  con 

5  tftined  thcf  ei%  ef  the  requirements  ef  this  Aetj  includiftg 

6  any  rules  aftd  procedures  ndopted  pursuant  te  this  Act 

7  ft«4  the  petialties  fef  neftcemplirtHcei 

8  (11 )   estahhsh  appropriate  nafegunrds  te  seettfe 

9  the  system  from  any  feasonably  feresccablc  thmbt  te  its 
10  security7 

12  dividual  whe  receives  a  coirmuinication  m  the  mails; 

13  ever  the  telephone,  er  m  person  from  a  commercial 
organ i zat ion ,  who  believes  that  the  name  of  address 

±o  ef  botlij  ef  i^uch  indi\  idual  is  available  because  ef  its 

1"  inclusion  on  ft  mailing  hst^  te  remove  sucn 

fiftffie  ef 

1'^  address,  ef  both,  frem  such  hstr  aM4 

^  ^  4-     ^      XTtnTTTtTO     T1T7     |JU1  DUXIIVI  TTTTtTrTTlTfTlTTIT 

19  the  poHtical  w  religious  beliefs,  affiliations,-  ««4  activi- 

20  ^  el  doitai  subjcote  which  is  maintaincdy  ttse4  ^  4i»- 

21  flominatcd      ep  by  m*f  information  system  operated 

22  ^  aifty  govcmmctal  agency,  unless  authorized  fey  lft¥^ 

23  (b)  (1)  A«y  such  organizations  maintaiftiftg  ft«  infef- 

24  mation  system  that  disseminates  statistical  reports  ef  research 
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1  findings  hme4  e«  poriional  inforniatioii  drawn  from  4ke 

2  f^ystoni,  m  kma  systonnj  <d  t>^ef  t^roaniziitiona,  f4w}l — 

r»  (A)  make  nvaila-ljle  -to  tmy  4rt4tt  s«l+jt*f I  «f  gi=t^Hf 

4  -fwitliout  revealing  trade  tifei^)-  twtkt)4«lt)gy  m*4 

5  wtt^f itvk  nccoHtjar}'  4e  validate  ^^^atit^ty:  analyaos,  ft«4 

6  -f4^|-  iwttke  fto  niatoria4s  available  ^t«=  independent 

cTTTnTTr?Tt5  ^T^TTT^JtTT  J^llMl  lllll  vtlkJ  TTTTTT  TTT7    UVl  HUlllll    llllUl  1 1  III  I  ll'Il 

8  ^vili  i«  a  wtty         might  ^ejiidiee  judgmentij 

9  about  ftfty  4rtto  ijiibjeet. 

10  -f^  ^  i^e4ei=tt4  agency  skrt]4 — 

11  -(t^-  i=ef{«ii=e  miy  in4ividal  to  diselose  atatiati- 

12  ('t^  p'UrpoHes  ftfty  pernonal  information  unless  sttek 

13  t4t)stt«^  hi  required  by  ItWy  aft4  sueh  i«4i¥i4ttfti  is  ift- 
1^  ferment  el  i5Ut4i  requirement ; 

^'^  re(}ue8t  ft«y  individual  to  voluntarily  diselo^e 

^erwonat  information  ttfdess  s«ek  request  is  spceifioally 

^ '  author imt  by  bwj  tt«d  ^he  iftdi¥idttftl  is  advised 

sttek  disclosure  is  voluntary ; 
1^  -(4-^  «*Hfce  rt¥rtilable  to  tvny  person^  eAer  Ami  tm 

-0  mt<4ioriKed  e#ieer  er  empit^yee  ef  a:  Federal  agenc V ,  an\ 

21  strt^i^Ht^ictti  Ht«4y  er  reports  er  etb-er  cefftpii^ien  ef  iftfor- 

-2  mafi^m  4»^ri¥e4  by  meel+H+^iea)  «r  electron i en  1  wearw 

23  from  H-ny  b4e  eeft^ainin^  persenf4  inferma+iefty  er  any 

2^  ftifwittrti  er  oontputer  iwa^erit*!  relating  hereto,  exeept 
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1         those  prcpflTodj  piibiisliccij  dUQ  mfl/Cl©  nvo.' 

3  -f©f  publish  stetisties     te^aye^  iiiGom© 

4  ift  wheie     »  part,  ^  the  basis  ef  a  coding  system  fef 

5  the  delivery  el  mail. 

6/      1         A  try  TT      n.i  i     N       r\i^rvc\  tn  t  rr  c\  4- ^  r\ir\      •I'V'l  n  1 11  TiO  1  Tl  1  Tl  ^"v*      t  \  v/^ir\  r\rtttrk  rtfi 

II' I     tttttt    rytttTTT    tJl  SiMlllAcll  iUll    1 1  iU  1 1 1 1 II 1 1 1 1 1 1       trr     Ul  UpUWlllil 

7  te  establish  aft  information  system  fof  personal  information 

8  shaH— 

9  -{i-)-  gi¥e  notice  ef  the  existence  aft4  character  el 

10  eaeh  existing  system  eftee  a  yeaf  to  the  Federal  Privacy 

11  Board ; 

12  gi^e  p»hhe  netiee  ef  the  e^tistence  ftft4  char 

13  aete^  ef  eaeh  existing  system  eaeh  yeai7  ift  the  ease  ef 
-L  0001*0,1  or^ftriizfitions  ift  the  Federal  Register,  er  m  the 
ease  ef  other  organizations  in  local  e^  regional  printed 
media  Hkely  te  fei4ftg  attention  te  the  existence  ef  tfee 
records  te 4ata  subjects; 

■1 8  /  Q  \    ■»-MiV\li n1->    cn n TlTin n  1   nrkfi f rfci*  fill   if ci  ^vjxiiiuaL^ 

I  tl  I      UU UllMll    (TtTtrTT   ttXiTTTTttT    llUlil'L  O    1  Ul    II 11    119    L  Alotlllii 

19         systems  simultaneously ; 

( d )  ift  the  ease  ef  ft  ftew  system,  e^  the  substantial 

21  modificatioft  ef  aft  existing  system,  shail  give  pubHc 

22  notice  aft4  notice  te  the  Federal  Privacy  Board  withift  a 

23  reasonable  tift*e  httt  in  ne  ease  less  thftft  three  months^  ift 

24  advance  ef  the  iftitiation  e^  modification  te  assure  ift4i- 
S.  3418  2 
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1  viduals  wfee  may  fee  affected  hf  its  operation  ft  rcaaon 

2  ftfeie  opportimity  te  comment ;  ft«4 

3  ■{#)-  asoure  tfeat  public  notice  given  under  tfeis  Sttfe- 

4  gcction  opecifieo  ^  following : 

5  -fAf  tfee  name  el  the  ayotcm ; 

6  tfee  general  purpoocG  ef  tfee  system ; 

7  -(G)-  tfee  categories  el  peraonal  information  €H*d 

8  approximate  number  ef  persons  en  whom  informa 

9  tien  is  maintained ; 

10  -f^^  the  categories  ef  information  maintained, 

11  confidentiality  requirements,  a«d  access  controls ; 

12  -{S)-  ^  org'anigation^o  policies  and  practices 

13  regarding  information  storage,  duration  ef  retention 

14  ef  information,  €bnd  purging  ef  s«efe  information ; 

15  -fi^  tfee  categories  ef  information  sources ; 

16  -{Of)-  ft  description  ef  types  ef  use  made  ef  infor 

17  mation  including  all  classes  ef  users  and  tfee  organ i 

18  zational  rclationoliips  among  them; 

19  -fH)-  the  procedures  whereby  aft  individual  mcty 

20  -ft)-  fe^  informed  if  fee  is  tfee  subject  ef  information 

21  in  tfee  system,  -fit)-  gain  access  te  sttefe  information, 

22  and  -fiiif  contest  tfee  accuracy,  completeness,  time 

23  liness,  pertinence,  aftd  tfee  necessity  fer  retention 

24  ef  suefe  information ; 

25  -fi)-  tfee  procedures  whereby  an  individual  ef 
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1  group  eaa  gam  access  4e  tbe  information  system  ased 

2  statistical  reporting  of  research  ift  order  to  subject 

3  them  to  independent  analysis  €bftd 

4  -fJ)-  the  business  address  ftn4  telephone  num 
ber  Of  the  person  immediately  responsible  fe^  the 

6  system. 

7  -(4)-  Any  stteh  organization  maintaining  personal  ift- 

8  formation  ^lail — 

9  -ft)-  inforni  a«y  individual  asked  te  supply  personal 

10  information  whether  stteh  individual  is  required  by  low^ 

11  OF  may  refuse,  te  supply  the  information  requested,  €«i4 

12  afeo  ei  any  specific  consequences  which  a*e  known  te  the 

13  organization,  ef  providing  er  ftot  providing  sueh  informa 

14  tioHrf 

15  -(^  request  permission  ef  a  data  subject  te  dissem 

16  iftate  pa^  er  aH  ef  sueh  information  te  another  organiza 

17  tieft  er  system  ftet  having  regular  access  authority,  a«4 

18  indicate  the  use  fw  which  9«eh  information  is  intended, 

19  aftd  ^  specifiG  oonscqucnces  ier  the  individual,  which 

20  ftfe  known  te  the  organization,  ef  providing  er  »et  pre- 

21  viding  saeb  permisaion ; 

22  -f^  upon  request  afid  proper  identification  ef  any 

23  individual  whe  is  a  4ata  subject,  grant  stt^  individual 

24  the  right  te  inspect,  m  a  ierm  comprehensible  te  eueb 

25  individual — 
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1  -fA^  an  personal  information  about  ^he^  ift4i- 

2  vidual  except  thafe^  m  the  ease  ef  medical  informa 

3  suefer  infomiation  shall,  upon  written  authoriza 

4  tioftj  he  given       a  physieian  designated  hy  the 

5  individual ; 

6  -(E)-  the  nature  of  the  sources  ef  the  informa 

7  tion;  ft»d 

8  -{G)-  the  recipients  ef  personal  information  about 

9  s»eh  individual  including  the  identity  ef  ah  persons 

10  a«4  organizations  involved  and  theif  relationship 

11  te  the  system  when  net  ha\nng  regular  access 

12  authority ; 

13  -(4)-  at  make  disclosures  which 

14  required  by  this  Aet  te  individuals  whe  a^e  data  sttb- 

15  jeets — 

16  -(A)-  during  nefffiai  business  hours ; 

1"^  m  person,  if  the  data  subject  appears  m 

18  .porson  aftd  fumiohog  proper  identification,  ef  fey 

19  mail,  if  the  data  subject  has  made  a  written  request, 

20  with  proper  identificatiouj  at  reasonable  standard 

21  charges  fer  document  search  aftd  duplication ;  a«4 

22  -(O)-  permit  the  data  subject  te  fee  accompanied 

23  fey  ene  person  ef  his  choosing,  whe  must  furnish 

24  reasonable  identification,  except  tha;t  a«  orgoniza 

25  tien  may  require  the  data  subject  te  fumiah  a  wnt- 


1  teft  statement  granting  permission  to  tfee  organiza 

2  tioft  te  discuss  #iM  individiiars  lile  m  s«efe  person's 

3  presence ; 

4  -(#)-  upon  receipt  el  notice  from  any  individual  wbo 

5  is  ft  date  subject,  tfeat  s«ek  individual  wkkes  te  efeal- 

6  lenge,  correct,  or  explain  information  about  him  m  mek 

8  (A)  investigate  aftd  record  tke  current  status 

10  -(^  purge  any  suck  information  thatt  is  found 

11  to  be  incomplete,  inaccurate,  net  pertinent,  net 

12  timely  nef  necessary  te  be  retained,  of  eaft  ne  longer 

13  be  verified ; 

-^'^  --(Of  accept  an4  include  in  tfee  record  ef  s«eb 

■^^  information,  if  tke  investigation  dees  net  resolve 
tiie  dispute,  any  statement  -(net  mefe  tkan  twe 
hundred  words  in  length)  provided  by  sneh  indi- 

•^^  vidual  setting  fej4k  his  position  on  stteh  disputed 

20  ift  afty  subsequent  dissemination  o?  «se  el 

21  disputed  informatioftj  clearly  note  that  stiek  infer 

22  mation  is  disputed  and  supply  the  statement  of 
2«'^  sueh  individual  together  with  such  information ; 
2"^  make  clear  and  conspicuous  disclosure  te 
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1  saefe  individual  ef  bis  right  te  make  «t  Fe<l«e9t  under 

2  this  paragraph ; 

3  -(S^  €fct      request  el  sueh  individual,  following 

4  a»y  correction  or  purging  ef  personal  information, 

5  furnish  te  past  recipients  ef  sueh  information  notifi 

6  cation  that  the  item  has  heeft  purged  er  corrected ; 

Uillvt 

8  -(€4-  m  the  ease  ef  a  failure  te  resolve  a  dispute, 

9  advise  sueh  individual  ef  his  right  te  request  the 
10  assistance  ef  the  Federal  Privacy  Board. 


11  -(e)-  Each  such  organization  maintaining  »  personal 

12  information  system  en  the  date  €4  the  enactment  ef  this  Act 

13  shall  notifiy  hy  mttil  eaeh  dattt  subject  ef  the  fa'ct  net  later 

15  ftt  the  last  known  address  ef  the  Stthjeetr  Such  notice  shftU — 


16  -(4)-  describe  the  type  ef  information  held  in  s«eh 

17  system  e¥  systemsj  expected  uses  allowed  e?  contem 

18  plated;  ft«d 

I*'  ( 2 1  provide  the  name  and      address  ef  ^  place 

20  where  the  data  subject  «fiay  obtain  personal  information 

21  pertaining  te  him^  and  in  the  system. 

22  -(f)-  Data  subjects  ef  archival  type  inaetive  filesj  records, 


23  er  reports  shftH  he  notified  hy  mail  ef  the  reaietivation, 

24  fteeessingy  e^  reaecessing  ef  such  ^Sj  records,  er  reports 

25  n^  htter  than       months  after  the  date  ef  the  ena<jtment 

26  ef  Aetr 
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2  -(^  Tbe  rcquircmcntG  el  oubgcctioiiQ  -{et^  -{^  €bft4  -(4)- 

n  ctTitt  ouuHUciiuiiCj            ttritx    ^ ti^     y  ±  f    tttrtr    \^  f          tiiiU  SUi,  tlUll 

g  sfeftH  »et  apply  te  afty  organization  tko*  -(if  maintains  oft 

4  information  S3'stem  tkcbfc  disaominatcs  statistical  reports  ef 

g  rosoarcli  findings  hft%e4  en  personal  information  drawn  from 

g  tfee  system,       from  systems  of  other  organizations,  -(^ 

Y  purges  4fee  names,  personal  numbers,       other  identifying 

g  particulars  ef  individuals,  aftd  -{S>}-  certifies  te  the  Federal 

g  Privacy  Board  that  ee  inferences  may  he  drawn  about  ««y 
individual. 

EXEMrTioys 

12  5^  provisions  ef  this  title  shall  net  apply  te 

j3  personal  informatioa  systems — 

14  -(4r)-  te  the  extent  that  information  m  s«di  systems 

15  is  maintained  hy  a  Federal  agency,  a«4  the  head  tiiat 

16  agency  determines  that  the  release  ef  ^  information 

17  would  seriously  damage  national  defense ; 

18  which  «tfe  paft  ef  cbetive  criminal  invcotigatory 

19  files  compiled  hy  Federal,  State,  ef  lee^l  kw  onforoo- 

20  mcnt  organizations,  except  w4ierc  mek  files  h€b¥e  heea 

21  maintained  fer  a  period  longer  thas  is  necessary  te  com 

22  mence  criminal 

23  -(^  maintained  hy  the  press  a«4  news  media,  except 

24  information  relating  te  employees  ef  s«eh  organizations. 
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1  tfSB   OP  SOeiAt   BECUBITY  KUMBEIt 

2  ^^€t  ^08t  It  siiftH  be  unlawful  fe?  afty  organization  te 

3  require  ftft  individual  to  disGlosc     furnish  bis  social  occurity 

4  account  number,  ief  Miy  purpose  ift  eenncction  witb  ofty 

5  busineGS  transaction      eetmmercial  ef  other  activity,  e¥  to 

6  refuse  to  exteftd  credit  of  make  a  leaft  w  to  eftte?  ifrte  aey 

business  transactien  of  commercial  relationship  with 

8  e«  ift4i¥i4ttal  (except  te  the  extent  specifically  necessary  fe^ 

9  the  conduct      administration:  of  the  old  age,  survivors,  aft4 
0. 1  SO/ D 1 1  i4t\"  1 11  S  U  1*0/11  c  c  Brogram  establislie4  under  title  H  of 

11  the  Soeiai  Security  Act)  in  whole  oi=  ift  part  because  sueb 

12  individual  4oes  ftot  disclose  o^  furnish  Stteh  number,  unless 

J  O       TTrt7    U-lovlUoUl  V    trr    lUl  lllSlilxlli    trr    oLlL  11    llUlllUL  l     TCJ    W  UUUlllLilil  y 

14    required  bylawr 


15  TITLE  III  MISCELLANEOUS 

17  Sb€t  SOir  As  ttse4  ift  this  Act 

18  -fi^  the  temi  "Board"  means  the  l^ederal  Privacy 

19  Board; 

20  ^  tOHft  'informatioft  system''  means  the  total 

21  components  aftd  operations  of  a  feeordkeeping  process,- 

22  whether  automated  oi=  manualy  containing  personal  in- 

23  formation  aft4  the  name,-  personal  numbcFj  of  othef 

11 1 1 1  \  Tl  I'V    IJM 1  I  H  I  llUl  n  ^ 

25  -f^  the  teiHw  ^ei^ftal  information"  n^eafts  m- 
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1  formation  tbcbfe  4c8cribcs,  locatos  ef  indexes  anything 

2  ftfeettt  aft  individual  including  feis  education,  financial 

3  teangaotions,  medical  history,  criminal,  of  employment 

4  record,  of  that  affords  ft  bfbsis  k)¥  inferring  personal  char  ■ 

5  acteristksy  Sttch  fts  finger  and  voice  pi4«t«7  photographs, 
5  OF  things  done  fey  te  Sttek  individual-j  and  the  record 
7  el  his  pi^esencej  registrntio%  w  membership  in  an  orga 

lil/iUl ItliT   Tlr   tlTTtTTTTjry   TTT   M t-ll  1  1    TT7   Mil    lllt^tltLlLlWll  ^ 

9  -{4)-  the  teww  ^ata  au])jeet"  means  an  individual 

10  fthewt  Whem  persenal  inlefniatien  is  indexed  e^  may  fee 

11  located  under  his  name^  personal  numbei7  e^  other 

12  identifiable  particulars,  in  an  information  system ; 

13  "f^       te^m  -disseminate^  means  te  jelease^  trans 

14  feFj  OF  otherwise  communicate  information  orally^  m 

15  writing,  of  fey  eleetrenie  means^ 

16  the  term  ''organiaation"  means  any  X  ederal 

17  agency ;  the  government  e^  the  District  of  Columbia; 

MI  1  y    ttUllUJl      y  llliy     »^^ltUl  L  J    lUL  Jtt    i' V  \.  i  lllllL  111  ^    tjr  tTrrttrT 

19  jttyisdiction7  any  public  or  private  entity  engaged  in 

20  business  fe?  prefity  as  relates  te  tha^  business ; 

21  -(^  the  te«n  ''purge-  means  te  obliterate  informa 

22  tien  completely  from  the  transient,  permanent,  or  af- 

23  chival  records  ef  an  OFganization ;  and 

24  -f8f  the  term  ''Federal  agency"  meafts  any  depart 
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1  mcnt,  agcrtoy,  instrumentality,  er  ostabliohmont  m  tfee 

2  oxocutivc  fe^jWiek  ef  ^  Government  ef  tfee  United 

3  ^tateg  m\4  inekidea  asy  officer  e¥  employee  thereof. 

4  TRADD  BECnETS 

5  SeGt  ^03t      connection  with  a«¥  dispute  e¥ei=  the 

Ulll  ttrlU'Xl    TTT    till y     U1U%  IWIUH   tTT    11119   XTTTTJ   TTTT   Ul  HUHIZjUiIIUII  911U11 

7  reveal  afiy  personal  information      a«y  professional,  p¥e- 

8  prietary,  ef  bu'Siness  secrets;  except  as  h  required  under 

9  this  Aetr  Ah  disclosures  se  required  shtth  he  regarded  as 
10  confidential  hy  these  te  whom  they  a^e  made. 

t_  It  1 1'l  1  i>  -  VU      i.  lliVi  X  X. 

12  Seo.  303.  Any  organization  ef  fcsponsible  offiecf  ef 

13  ««  organization  whe  willfully — 

14  -(4-)-  keeps       information  system  without  having 

15  ftetified  the  Federal  Privacy  Board ;  ef 

16  -f^  issues  personal  information  in  violation  ef  this 

17  Aetf 

18  shah  he  fined  net  more  thatn  $10,000  in  each  instance  ef 

19  imprisoned  net  111  01*0  than  five  years,  ef 

20  OiVJt  REMEDIES 

21  Seer  ^04r  -faf  The  iVttorney  General  ef  the  United 

22  States,  eft  the  advice  ef  the  Federal  Privacy  Eoard,  ef  any 

23  aggrieved  person,  may  hfmg  an  action  m  the  appropriate 

24  United  States  district  court  against  any  person  whe  has  en- 

25  gaged,  is  engaged,  ef  is  aheut  te  engage  in  any  acts  ef  prac 


19 

1  twes  kk  ¥iolatioii  ef  the  ^fe^iaaefts     rfjjs  3^     «dee  of  4ie 

2  Federal  Privacy  Eoard,  to  enjoin  Sttefo  ,e>ejfes  jMraoticcs. 

3  -(^  Any  pcroon  ^ivi^e  yiolatcs  ^  proviGiong  Ox  this  .^-Ct^' 

fttie^  regulation^  or  order  issuod  thorjOimdiQr,  sMi  be 
5   liable     my  person  aggrieved  thereby  m  m  cm^oiuaj)  c(j[ual 

7  ^(4^  ftfty  ,€b©te«i  ^damages  aaatftkie^  by     individvial ; 

8  -(^  punitive  ^amageo  approprifite; 

9  -(^  in  tbe  ease  afiy  successful  action  ^  cnfoifcc 
10 

ftny  liability  tt«def  ^bie  .sectitm,  ^  e^ajte  ^  1^  aeti^ft 
11  together  with  jrensonablc  afetoraicy's  fees  as  determiibed 
^2         by  the  eourtr 

13  ?She  States  eoase^ta  W  be  ««e4  «ftdef  «^  j«eeti©» 

without  limitation  en  the  amount  m  CftiatrovQiiSiy 

-^^        Seer  8^       4is^«et  .e'Q^  «f -tfee  ^B«4^ 

jtirisdiotion  to  cnforcjc        s^,bf^^  m  «©#def  wm4:  ^  4be 
gederai  Privacy  Board  «ndef  sections        of  10§7  respec 
tively,  ef  this  Aetr 

20  aiefi*  w  Aegps^ 

SiBOr        (e^  Afty  itaeUMi^i^l' <te*e<i  tvoecsa  ^ 
klowna^iion  fe^pfed  te  <be  vwftitey  the  pi:(3(visif)n9^ 

to  Aet  is  eati^  *e  jtt^>ei«i  jpe^weiw  «^  4ihe  ^g^imm^  i«? 
Gonial;- 

4bV  SShe  difltmt  -eeaafts  <^  the  United  States  hmi  jvtm- 
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1  dietion  te  heetue       determine  €i¥U  actions  brought  under  sab- 

^  section  (ct J  of  this  section. 

3  EFFECTIVE  DATE 

4  ^eOt  gO?7  This  Aet  sba^  tafee  effect  one  yeaf  altef  fee 

5  dafee    tts  enactment. 

6  AUTIIQRIZA^iey  OP  APPROrBIATIONS 

Se€7  ^0^7  There       authorized  te  be  appropriated  sfteb 

8  sttms  as  may  be  necessary  to  carry  out  the  provisions  ef  this 

9  Aetr 

10  TITLE  I—PRIVACY  PROTECTION  COMMISSION 

11  ESTABLISHMENT  OF  COMMISSION 

12  Sec.  101.  (a)  There  is  established  as  an  independent 

13  agency  of  the  executive  branch  of  the  Government  the  Piivacy 

14  Protection  Commission. 

15  (b)(1)  The  Commission  shall  be  composed  of  five  mem- 

16  bers  who  shall  be  appointed  by  the  President,  by  and  with 

17  the  advice  and  consent  of  the  Senate,  from  among  members 

18  of  the  public  at  large  who,  by  reason  of  their  knowledge  and 

19  expertise  in  any  of  the  following  areas:  civil  rights  and  liber- 

20  ties,  law,  social  sciences,  and  computer  technology,  business, 

21  and  State  and  local  government,  are  well  qualified  for  service 

22  on  the  Commission  and  who  are  not  otherwise  offixiers  or 

23  employees  of  the  United  States.  Not  more  than  three  of  the 

24  members  of  the  Commission  shall  be  adherents  of  the  same 

25  political  party. 
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1  (2)  One  of  the  Commissioners  shall  he  appointed  Chair- 

2  man  by  the  President. 

3  (S)  A  Commissioner  appointed  as  Chairman  shall  serve 

4  as  Chairman  until  the  expiration  of  his  term  as  a  Commis- 

5  sioner  of  the  Commission  (except  that  he  may  continue  to 

6  serve  as  Chairman  for  so  long  as  he  remains  a  Commissioner 

7  and  his  successor  as  Chairman  has  not  taken  office).  An  in- 

8  dividual  may  be  appointed  as  a  Commissioner  at  the  same 

9  time  he  is  appointed  Chairman. 

10  (c)  The  Chairman  shall  preside  at  all  meetings  of  the 

11  Commission  and  a  quorum  for  the  transaction  of  business 

12  shall  consist  of  at  least  three  members  present  (but  the  Chair- 

13  man  may  designate  an  Acting  Chairman  who  may  preside  in 

14  the  absence  of  the  Chairman) .  Each  member  of  the  Com- 

15  mission,  including  the  Chairman,  shall  have  equal  respon- 

16  sibility  and  authority  in  all  decisions  and  actions  of  the  Com- 

17  mission,  shall  have  full  access  to  all  information  relating 

18  to  the  performance  of  his  duties  or  responsibilities,  and  shall 

19  have  one  vote.  Action  of  the  Commission  shall  be  determined 

20  by  a  majority  vote  of  the  members  present.  The  Chairman 

21  (or  Acting  Chairman)  shall  be  the  official  spokesman  of  the 

22  Commission  in  its  relations  with  the  Congress,  Government 

23  agencies,  persons,  or  the  public,  and,  on  behalf  of  the  Com- 

24  mission,  shall  see  to  the  faithful  execution  of  the  policies  and 

25  decisions  of  the  Commission,  and  shall  report  thereon  to  the 
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1  Commission  from  time  to  time  or  as  the  Commission  may 

2  direct. 

3  (d)  Each  Commissioner  shall  be  compensated  at  the  rate 
^  provided  for  under  section  5314  of  title  5  of  the  United  States 
^  Code,  relating  to  level  IV  of  the  Executive  Schedule, 

6  (e)  Commissioners  shall  serve  for  terms  of  three  years. 

No  Commissioner  may  serve  more  than  two  terms.  Vacancies 

S  in  the  membership  of  the  Commission  shall  be  filled  in  the 

^  same  manner  in  which  the  original  appointment  was  made. 

10  ( f)  Vacancies  in  the  membership  of  the  Commission,  as 

11  long  as  there  are  three  Commissioners  in  office,  shall  not  im- 

12  pair  the  power  of  the  Commission  to  execute  the  functions 

13  and  powers  of  the  Commission. 

14  (g)  The  members  of  the  Commission  shall  not  engage 

15  in  any  other  employment  during  their  tenure  as  members  of 

16  the  Commission. 

17  PERSONNEL  OF  THE  COMMISSION 

18  Sec.  102.  (a)(1)  The  Commission  shall  appoint  an 

19  Executive  Director  who  shall  perform  such  duties  as  the 

20  Commission  may  determine.  Such  appointment  may  be  made 

21  without  regard  to  the  provisions  of  title  5,  United  States 

22  Code. 

23  (2)  The  Executive  Director  shall  be  compensated  at  a 

24  rate  not  in  excess  of  the  maximum  rate  for  GS-18  of  the 

25  General  Schedule  under  section  5332  of  title  5,  United  States 

26  Code. 
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1  (b)  The  Commission  is  authorized  to  appoint  and  fix 

2  the  compensation  of  such  officers  and  employees,  and  prescribe 

3  their  functions  and  duties,  as  may  be  necessary  to  carry  out 

4  the  provisions  of  this  Act. 

5  (c)  The  Commission  may  obtain  the  services  of  experts 

6  and  consultants  in  accordance  with  the  provisions  of  section 

7  3109  of  title  5,  United  States  Code. 

8  FUNCTIONS  OF  THE  COMMISSION 

9  Sec.  103.  (a)  The  Commission  shall — 

10  (1)  publish  annually  a  United  States  Directory  of 

11  Information  Systems  containing  the  information  speci- 

12  fied  to  provide  notice  under  section  201(c)(3)  of  this 

13  Act  for  each  information  system  subject  to  the  provisions 

14  of  this  Act  and  a  listing  of  all  statutes  which  require 

15  the  collection  of  such  information  by  a  Federal  agency; 

16  (2)  investigate,  determine,  and  report  any  violation 

17  of  any  provision  of  this  Act  ( or  any  regulation  adopted 

18  pursuant  thereto)  to  the  President,  the  Attorney  General, 

19  the  Congress,  and  the  General  Services  Administration 

20  where  the  duties  of  that  agency  are  involved,  and  to 

21  the  Comptroller  General  when  it  deems  appropriate;  and 

22  (3)  develop  model  guidelines  for  the  implementation 

23  of  this  Act  and  assist  Federal  agencies  in  preparing 

24  regulations  and  meeting  technical  and  administrative 

25  requirements  of  this  Act. 
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1  (b)  Upon  receipt  of  any  report  required  of  a  Federal 

2  agency  describing  (1)  any  proposed  information  system  or 

3  data  bank,  or  (2)  any  significant  expansiori  of  an  existing 

4  information  system  or  data  bank,  integration  of  files,  pro- 

5  grams  for  records  linkage  within  or  among  agencies,  or  cen- 

6  tralization  of  resources  and  facilities  for  data  processing,  the 

7  Commission  shall — 

8  (A)  review  such  report  to  determine  (i)  the  prob- 

9  able  or  potential  effect  of  such  proposal  on  the  privacy 

10  and  other  personal  or  property  rights  of  individuals  or 

11  the  confidentiality  of  information  relating  to  such  indi- 

12  viduals,  and  ( ii)  its  effect  on  the  preservation  of  the  con- 

13  stitutional  principles  of  federalism  and  separation  of 

14  powers;  and 

15  (B)  submit  findings  and  make  recommendations  to 

16  the  President,  Congress,  and  the  General  Services  Ad- 

17  ministration  concerning  the  need  for  legislative  authori- 

18  zation  and  administrative  action  relative  to  any  such 

19  proposed  activity  in  order  to  meet  the  purposes  and  re- 

20  quirements  of  this  Act. 

21  (c)  After  receipt  of  any  report  required  under  subsec- 

22  tion  (b),  if  the  Commission  determines  and  reports  to  the 

23  Congress  that  a  proposal  to  establish  or  modify  a  data  bank 

24  or  information  system  does  not  comply  with  the  standards 

25  established  by  or  pursuant  to  this  Act,  the  Federal  agency 

26  submitting  such  report  shall  not  proceed  to  establish  or  modify 
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1  any  such  data  hank  or  information  system  for  a  period  of 

2  sixty  days  from  the  date  of  receipt  of  notice  from  the  Com- 

3  mission  that  such  data  hank  or  system  does  not  comply  with 

4  such  standards, 

5  (d)  In  addition  to  ita  other  functions  the  Commission 

6  shallr- 

(1)  to  the  fullest  extent  practicable,  consult  with 

^  the  heads  of  appropriate  departments,  agencies,  and 

^  instrumentalities  of  the  Federal  Government,  of  State 

and  local  governments,  and  other  persons  in  carrying 

11  out  the  provisions  of  this  Act  and  in  conducting  the  study 

12  required  hy  section  106  of  this  Act; 

13  (2)  perform  or  cause  to  he  performed  such  re- 

14  search  activities  as  may  be  necessary  to  implement  title 

15  II  of  this  Act,  and  to  assist  Federal  agencies  in  comply- 

16  ing  with  the  requirements  of  such  title;  and 

17  (3)  determine  what  specific  categories  of  informa- 

18  tion  should  he  prohibited  hy  statute  from  collection  hy 

19  Federal  agencies  on  the  hasis  that  the  collection  of  such 

20  information  would  violate   an  individual's   right  of 

21  privacy. 

22  CONFIDENTIALITY  OF  INFORM  A  TION 

23  Sec.  104.  (a)  Each  department,  agency,  and  instru- 

24  mentality  of  the  executive  branch  of  the  Government,  includ- 

25  ing  each  independent  agency,  shall  furnish  to  the  Commission, 

26  upon  request  made  hy  the  Chairman,  such  data,  reports,  and 
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1  other  information  as  the  Commission  deems  necessary  to  carry 

2  out  its  functions  under  this  Act. 

3  (b)  In  carrying  out  its  functions  and  exercising  its 

4  powers  under  this  Act,  the  Commission  may  accept  from  any 

5  Federal  agency  or  other  person  any  identifiable  personal  data 

6  if  such  data  is  necessary  to  carry  out  such  powers  and  func- 

7  tions.  In  any  case  in  which  the  Commission  accepts  any  such 

8  information,  it  shall  provide  appropriate  safeguards  to  insure 

9  that  the  confidentiality  of  such  information  is  maintained  and 

10  that  upon  completion  of  the  purpose  for  which  such  informa- 

11  tion  is  required  it  is  destroyed  or  returned  to  the  agency  or 

12  person  from  which  it  is  obtained,  as  appropriate. 

13  POWERS  OF  THE  COMMISSION 

14  Sec.  105.  (a)(1)  The  Commission  may,  in  carrying 

15  out  its  functions  under  this  Act,  conduct  such  inspections, 

16  sit  and  act  at  such  times  and  places,  hold  such  hearings,  take 

17  such  testimony,  require  by  subpena  the  atteyulance  of  such  wit- 

18  nesses  and  the  production  of  such  books,  records,  papers,  cor- 

19  respondence,  and  documents,  administer  such  oaths,  have  such 

20  printing  and  binding  done,  and  make  such  expenditures  as 

21  the  Commission  deems  advisable.  Subpenas  shall  be  issued 

22  under  the  signature  of  the  Chairman  or  any  member  of  the 

23  Commission  designated  by  the  Chairman  and  shall  be  served 

24  by  any  person  designated  by  the  Chairman  or  any  such  mem- 
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1  ber.  Any  member  of  the  Commission  may  administer  oaths  or 

2  affirmations  to  witnesses  appearing  before  the  Commission. 

3  (2)  In  case  of  disobedience  to  a  subpena  issued  under 

4  paragraph  (1)  of  this  subsection,  the  Commission  may  invoke 

5  the  aid  of  any  district  court  of  the  U nited  States  in  requiring 

6  compliance  with  such  subpena.  Any  district  court  of  the 

7  United  States  within  the  jurisdiction  where  such  person  is 

8  found  or  transacts  business  may,  in  case  of  contumacy  or  re- 

9  fusal  to  obey  a  subpena  issued  by  the  Commission,  issue  an 

10  order  requiring  such  person  to  appear  and  testify,  to  produce 

11  such  books,  records,  papers,  correspondence,  and  documents, 

12  and  any  failure  to  obey  the  order  of  the  court  shall  be  pun- 

13  ished-  by  the  court  as  a  contempt  thereof. 

14  (3)  Appearances  by  the  Commission  under  this  Act 

15  shall  be  in  its  own  name.  The  Commission  shall  be  repre- 

16  sented  by  attorneys  designated  by  it. 

17  (4)  Section  6001(1)  of  title  18,  United  States  Code, 

18  is  amended  by  inserting  immediately  after    Securities  and 

19  Exchange  Commission,''  the  following:  ^'the  Privacy  Protec- 

20  tion  Commission,''. 

21  (b)  The  Commission  may  delegate  any  of  its  functions 

22  to  such  officers  and  employees  of  the  Commission  as  the  Com- 

23  mission  may  designate  and  may  authorize  such  successive 

24  redelegaiions  of  such  functions  as  it  may  deem  desirable. 
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1  (c)  In  order  to  carry  out  the  provisions  of  this  Act,  the 

2  Commission  is  authorized — 

3  (i)  to  adopt,  amend,  and  repeal  rules  and  regula- 

4  tions  governing  the  manner  of  its  operations,  organiza- 

5  fion,  and  personnel; 

6  (2)  to  adopt,  amend,  and  repeal  interpretative  rules 

7  for  the  implementation  of  the  rights,  standards,  and 

8  safeguards  provided  under  this  Act; 

9  (3)  to  enter  into  contracts  or  other  arrangements  or 

10  modifications  thereof,  with  any  government,  any  agency 

11  or  department  of  the  United  States,  or  with  any  person, 

12  firm,  Q'Ssociation,  or  corporation,  and  such  contracts  or 

13  other  arrangements,  or  modifications  thereof,  may  be 

14  entered  into  without  legal  consideration,  without  perform- 

15  ance  or  other  bonds,  and  without  regard  to  section  3709 

16  of  the  Revised  Statutes,  as  amended  (41  U.S.C.  5) ; 

17  (4)  to  make  advance,  progress,  and  other  payments 

18  which  the  Commission  deems  necessary  under  this  Act 

19  without  regard  to  the  provisions  of  section  3648  of  the 

20  Revised  Statutes,  as  amended  (31  U.S.C.  529) ; 

21  (5)  receive  complaints  of  violations  of  this  Act  and 

22  regulations  adopted  pursuant  thereto;  and 

23  (6)  to  take  such  other  action  as  may  be  necessary 

24  to  carry  out  the  provisions  of  this  Act. 
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1  COMMISSION  STUDY  OF  OTHER  GOVERNMENTAL  AND 

2  PRIVATE  ORGANIZATIONS 

3  Sec.  106.  (a)(1)  The  Commission  shall  make  a  study 

4  of  the  data  banks,  automated  data  processing  programs, 

5  and  information  systems  of  governmental,   regional,  and 

6  private  organizations,  in  order  to  determine  the  standards 

7  and  procedures  in  force  for  the  protection  of  personal  infor- 

8  mation,  and  to  determine  the  extent  to  trhich  those  standards 

9  and  procedures  achieve  the  purposes  of  this  Act. 

10  (2)  The  Commission  periodically  shall  report  its  find- 

11  ings  to  the  President  and  the  Congress  and  shall  complete  the 

12  study  required  by  this  section  not  later  than  three  years 

13  from  the  date  this  Act  becomes  effective. 

14  (3)  The  Commission  shall  recommend  to  the  President 

15  and  the  Congress  the  extent,  if  any,  to  which  the  requirements 

16  and  principles  of  this  Act  should  be  applied  to  the  information 

17  practices  of  those  organizations  by  legislation,  administrative 

18  action,  or  by  voluntary  adoption  of  such  requirements  and 

19  principles.  In  addition,  it  shall  submit  such  other  legislative 

20  recommendations  as  it  may  determine  to  be  necessary  to 

21  protect  the  privacy  of  individuals  while  meeting  the  legitimate 

22  needs  of  government  and  society  for  information. 

23  (b)(1)  in  the  course  of  such  study  and  in  its  reports, 

24  the  Commission  shall  examine  and  analyze — 
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1  (A)  interstate  transfer  of  information  about  in- 

2  dividuals  which  is  being  undertaken  through  manual 

3  files  or  by  computer  or  other  electronic  or  telecommuni- 

4  cations  means; 

5  (B)  data  banks  and  information  programs  and 

6  systems  the  operation  of  which  significantly  or  sub- 

7  stantially  affect  the  enjoyment  of  the  privacy  and  other 

8  personal  and  property  rights  of  individuals; 

9  (C)  the  use  of  social  security  numbers,  licence  plate 

10  numbers,  universal  identifiers,  and  other  symbols  to 

11  identify  individuals  in  data  banks  and  to  gain  access  to, 

12  integrate,  or  centralize  information  systems  and  files;  and 

13  (D)  the  matching  and  analysis  of  statistical  data, 

14  such  as  Federal  census  data,  with  other  sources  of  per- 

15  sonal  data,  such  as  automobile  registries  and  telephone 

16  directories,  in  order  to  reconstruct  individual  responses 

17  to  statistical  questionnaires  for  commercial  or  other  pur- 

18  poses,  in  a  way  which  results  in  a  violation  of  the  implied 

19  or  explicitly  recognized  confidentiality  of  such  informa- 

20  tion. 

21  (2)  The  Commission  shall  include  in  its  examination 

22  information  activities  in  the  following  areas:  medical,  in- 

23  surance,  education,  employment  and  personnel,  credit,  bank- 

24  ing  and  financial  institutions,  credit  bureaus,  the  commer- 
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1  cicd  reporting  industry,  travel,  hotel,  and  entertainment  res- 

2  ervations,  and  electronic  check  processing.  The  Commission 

3  may  study  such  other  information  activities  necessary  to 

4  carry  out  the  congressional  policy  embodied  in  this  Act,  ex- 

5  cept  that  the  Commission  shall  not  investigate  information 

6  systems  maintained  by  religious  organizations. 

7  (3)  In  conducting  the  study,  the  Commission  shall — 

8  (A)  determine  what  laws.  Executive  orders,  regula- 

9  tions,  directives,  and  jiidicial  decisions  govern  the  ac- 

10  tivities  under  study  and  the  extent  to  which  they  are  con- 

11  sistent  with  the  rights  of  privacy,  due  process  of  law, 

12  and  other  guarantees  in  the  Constitution; 

13  (B)  determine  to  what  extent  governmental  and 

14  private  information  systems  affect  Federal-State  rela- 

15  tions  or  the  principle  of  separation  of  powers; 

16  (C)  conduct  a  thorough  examination  of  standards 

17  and  criteria  governing  programs,  policies,  and  practices 

18  relating  to  the  collection,  soliciting,  processing,  use, 

19  access,  integration,  dissemination,  and  transmission  of 

20  personal  information; 

21  (D)  to  the  maximum  extent  practicable,  collect  and 

22  utilize  findings,  reports,  and  recommendations  of  major 

23  governmental,  legislative  and  private  bodies,  institutions, 

24  organizations,  and  individuals  which  pertain  to  the 
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1  problems  under  study  by  the  Commission;  and 

2  (E)  receive  and  review  complaints  with  respect  to 

3  any  matter  under  study  by  the  Commission  which  may 

4  be  submitted  by  any  person. 

5  REPORTS 

6  Sec.  107.  The  Commission  shall,  from  time  to  time,  and 

7  in  an  annual  report,  report  to  the  President  and  the  Congress 

8  on  its  activities  in  carrying  out  the  provisions  of  this  Act. 

9  TITLE  II— STANDARDS   AND  MANAGEMENT 

10  SYSTEMS  FOR  HANDLING  INFORMATION 

11  RELATING  TO  INDIVIDUALS 

12  SAFEGUARD  REQUIREMENTS  FOR  ADMINISTRATIVE,  INTEL- 

13  LIGENCE,    STATISTICAL-REPORTING,    AND  RESEARCH 

14  PURPOSES 

15  Sec.  201.  (a)  Each  Federal  agency  shall — 

16  (1)  collect,  solicit,  and  maintain  only  such  personal 
Yj  information  as  is  relevant  and  necessary  to  accomplish  a 

statutory  purpose  of  the  agency; 

19  (2)  collect  information  to  the  greatest  extent  practi- 

20  cable  directly  from  the  subject  individual  when  the  infor- 

21  mation  may  result  in  adverse  determinxitions  about  an 

22  individuals  rights,  benefits,  and  privileges  under  Federal 

23  programs;  and 
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1  (3)  inform  any  individual  requested  to  disclose  per- 

2  sonal  information  whether  that  disclosure  is  mandatory 

3  or  voluntary,  by  what  statutory  authority  it  is  solicited, 

4  ivhat  uses  the  agency  will  make  of  it,  what  penalties  and 

5  specific  consequences  for  the  individual,  tvhich  are  known 

6  to  the  agency,  will  result  from  nondisclosure,  and  what 
rules  of  confidentiality  will  govern  the  information. 

8         (h)  Each  Federal  agency  that  maintains  an  information 


9   system  or  file  shall,  with  respect  to  each  such  system  or  file — 


10  (1)  insure  that  personal  information  maintained 

11  in  or  disseminated  from  the  system  or  file  is,  to  the 

12  maximum  extent  possible,  accurate,  complete,  timely,  and 

13  relevant  to  the  needs  of  the  agency; 

14  (2)  refrain  from  disclosing  any  such  personal  in- 

15  formation  within  the  agency  other  than  to  officers  or 

16  employees  who  have  a  need  for  such  personal  informa- 

17  tion  in  the  performance  of  their  duties  for  the  agency; 

18  (3)  maintain  a  list  of  all  categories  of  persons 

19  authorized  to  have  regular  access  to  personal  informa- 

20  tion  in  the  system  or  file; 

21  (4)  maintain  an  accurate  accounting  of  the  dale, 

22  nature,  and  purpose  of  all  other  access  granted  to  the 

23  system  or  file,  and  all  other  disclosures  of  personal  in- 

24  formation  made  to  any  person  outside  the  agency,  or  to 

25  another  agency,  including  the  name  and  address  of  the 

26  person  or  other  agency  to  whom  disclosure  was  made  or 
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1  access  was  granted,  except  as  provided  by  section  202(h) 

2  of  this  Act; 

3  (5)  establish  rules  of  conduct  and  notify  and  in- 

4  struct  each  person  involved  in  the  design,  development, 

5  operation,  or  maintenance  of  the  system  or  file,  or  the 

6  collection,  use,  maintenance,  or  dissemination  of  informa- 

7  tion  about  an  individual,  of  the  requirements  of  this  Act, 

8  including  any  rules  and  procedures  adopted  pursuant 

9  to  this  Act  and  the  penalties  for  noncompliance; 

10  (6)  establish  appropriate  administrative,  technical 

11  and  physical  safeguards  to  insure  the  security  of  the 

12  information  system  and  confidentiality  of  personal  infor- 

13  mation  and  to  protect  against  any  anticipated  threats 

14  or  hazards  to  their  security  or  integrity  which  could 

15  result  in  substantial  harm,  embarrassment,  inconvenience, 

16  or  unfairness  to  any  individual  on  whom  personal  in- 

17  formation  is  maintained;  and 

18  (7)  establish  no  program  for  the  purpose  of  collect- 

19  ing  or  maintaining  information  describing  how  individ- 

20  uals  exercise  rights  guaranteed  by  the  first  amendment 

21  unless  the  head  of  the  agency  specifically  determines  that 

22  such  program  is  required  for  the  administration  of  a 

23  statute  which  the  agency  is  charged  with  administering  or 

24  implementing. 
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1  (c)  Any  Federal  agency  that  maintains  an  information 

2  system  or  file  shall — 

3  (1)  make  available  for  distribution  upon  the  request 

4  of  any  person  a  statement  of  the  existence  and  character 

5  of  each  such  system  or  file; 

6  (2)  on  the  date  on  which  this  Act  becomes  effective 

7  and  annually  thereafter,  notify  the  Commission  and  give 

8  public  notice  of  the  existence  and  character  of  each  ex- 

9  isting  system  or  file  simultaneously,  and  cause  such  notice 

10  to  be  published  in  the  Federal  Register;  and 

11  (3)  include  in  such  notices  at  least  the  following 

12  information : 

13  (A)  name  and  location  of  the  system  or  file; 

14  (B)  nature  and  purposes  of  the  system  or  file; 

15  (C)  categories  of  individuals  on  whom  personal 

16  information  is  maintained  and  categories  of  personal 

17  information  generally  maintained  in  the  system  or 

18  file,  including  the  nature  of  the  information  and  the 

19  approximate  number  of  individuals  on  whom  infor- 

20  mat  ion  is  Maintained ; 

21  (D)  the  confidentiality  requirements  and  the 

22  extent  to  which  access  controls  apply  to  siich  in- 

23  formation; 

24  (E)  categories  of  sources  of  suck  personal  infor- 

25  mat  ion; 
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1  (F)  the  Federal  agency's  policies  and  practices 

2  regarding  imptementation  of  sections  201  and  202  of 

3  this  Act,  information  storage,  duration  of  retention 

4  of  information,  and  elimination' of  such  information 

5  from  the  system  or  file; 

6  (G)  uses  made  by  the  agency  of  the  personal 

7  information  contained  in  the  system  or  file; 

8  (H)  identity  of  other  agencies  and  categories 

9  of  persons  to  whom  disclosures  of  person  at  informa- 

10  tion  are  made,  or  to  whom  access  to  the  system  or 

11  file  may  he  granted,  together  with  the  purposes  there- 

12  for  and  the  adWiinistratwe  constrdints,  if  any,  on 

13  such  disclosures  and  access,  including  any  such  con- 

14  strainfs  on  rediscloswre; 

15  (I)  procedures  whereby  an  individual  can  (i) 

16  be  informed  if  the  system  or  file  contains  personal 

17  information  pertaining  to  himself  or  herself,  (ii) 

18  go^in  access  to  such  information,  and  (Hi)  contest 

19  the  accuracy,  completeness,  timeliness,  relevance, 

20  ^^c?  necessity  for  retention  of  the  personal  infor- 

21  mation;  and 

22  (J)  name,  title,  official  address,  and  telephone 

23  number  of  the  officer  immediately  responsible  for 

24  the  system  or  file. 
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1  (d)(1)  Each  Federal  agency  that  maintains  an  in- 

2  formation  system  or  file  shall  assure  to  an  individual  upon 

3  request  the  following  rights: 

4  (A)  to  he  informed  of  the  existence  of  any  personal 

5  information  pertaining  to  that  individual; 

6  (B)  to  have  full  access  to  and  right  to  inspect  the 

7  personal  information  in  a  form  comprehensible  to  the 

8  individual; 

9  (C)  to  know  the  names  of  all  recipients  of  informa- 

10  tion  about  such  individual  including  the  recipient  orga- 

11  nization  arid  its  relationship  to  the  system  or  file,  and  the 

12  purpose  and  date  when  distributed,  unless  such  informa- 

13  tion  is  not  required  to  be  maintained  pursuant  to  this 

14  Act; 

15  fD )  to  know  the  sources  of  the  personal  information, 

16  or  where  the  confidentiality  of  such  sources  is  required 

17  by  statute,  the  right  to  know  the  nature  of  such  sources; 

18  (E)  to  be  accompanied  by  a  person  chosen  by  the 

19  individual  inspecting  the  information,  except  that  an 

20  agency  or  other  person  may  require  the  individual  to 

21  furnish  a  written  statement  authorizing  discussion  of  that 

22  individuaVs  file  in  the  person  s  presence; 

23  (F)  to  receive  such  required  disclosures  and  at 

24  reasonable  standard  charges  for  document  duplication, 
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1  in  person  or  by  mailf  if  upon  written  request,  with 

2  proper  identification;  and 

3  (G)  to  be  completely  informed  about  the  uses  and 

4  disclosures  made  of  any  such  information  contained  in 

5  any  such  system  or  file  except  those  uses  and  disclosures 

6  made  pursuant  to  law  or  regulation  permitting  public 
^  inspection  or  copying. 

8  (2)  Upon  receiving  notice  that  an  individual  wishes  to 


9  challenge,  correct,  or  explain  any  personal  information  about 

10  him  in  a  system  or  file,  such  Federal  agency  shall  comply 

11  promptly  with  the  following  minimum  requirements: 


12  (A)  investigate  and  record  the  current  status  of  the 

13  personal  information; 

14  (B)  correct  or  eliminate  any  information  that  is 

15  found  to  be  incomplete,  inaccurate,  not  relevant,  not 

16  timely  or  necessary  to  be  retained,  or  which  can  no  longer 

17  be  verified; 

18  (C)  accept  and  include  in  the  record  of  such  in- 

19  formation,  if  the  investigation  does  not  resolve  the  dis- 

20  pute,  any  statement  of  reasonable  length  provided  by  the 

21  individual  siting  forth  his  jMsition  on  the  disputed 

22  information; 

23  (D)  in  any  subsequent  dissemination  or  use  of  the 

24  disputed  information,  clearly  report  the  challenge  and 

25  supply  any  supplemental  statement  filed  by  the  in- 

26  dividual; 
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1  (E)  at  the  request  of  such  indwidual,  fallowing  any 

2  correction  or  elimination  of  challenged  information, 

3  inform  piS£t  recipients  of  its  elimination  or  correction; 

4  cmd 

5  (F)  upon  a  f  aikirt  to  resolve  •a  dispute  mer  infor- 

6  mation  in  a  system  or  file,  at  the  request  of  such  indi- 

7  vidual,  grant  a  hearing  before  an  official  of  the  agency, 

8  yjihich  shall  he  conducted  as  follows: 

9  ( i)  such  hearing  shall  he  held  loithin  thirty  days 

10  of  the  request  at  which  time  the  individual  may 

11  appeal  with  counsel,  present  evidence,  and  examine 

12  and  cross'-emmine  witnesses; 

13  (ii)  amy  record  found  after  swch  a  hearing  to 

14  he  incomplete,  inaccurate,  not  relevant,  not  timely 

15  nor  necessary  to  he  retained,  or  which  can  no  longer 

16  he  verified,  shall  within  thirty  days  of  the  date  of 

17  such  findings  he  appropriataely  modified  or  purged; 

18  and 

19  (Hi)  the  action  or  inaction  of  any  agency  on 

20  a  request  to  review  and  challenge  personal  data  in 

21  its  possession  as  provided  by  this  section  shall  be 

22  reviewable  by  the  appropriate  United  States  dis- 

23  trict  court. 

24  (e)  When  a  Federal  agency  provides  by  a  contract. 


25  grant,  or  agreement  the  specific  creation  or  substantial  altera- 
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1  tion  of  an  information  system  or  file  and  the  primary  purpose 

2  of  the  grant,  contract,  or  agreement  is  the  creation  or 

3  substantial  alteration  of  such  an  information  system  or  file, 

4  the  agency  shall,  consistent  with  its  authority,  cause  the 

5  requirements  of  subsections   (a),   (b),    (c),  and  (d)  to 

6  be  applied  to  such  system  or  file.  In  cases  when  contrac- 

7  tors  and  grantees  or  parties  to  an  agreement  are  public 

8  agencies  of  States  or  the  District  of  Columbia  or  public 

9  agencies  of  political  subdivisions  of  States,  the  requirements 

10  of  subsections  (a),   (b),   (c),  and  (d)  shall  be  deemed 

11  to  have  been  met  if  the  Federal  agency  determines  that 

12  the  State  or  the  District  of  Columbia  or  public  agencies  of 

13  political  sdbdivisions  of  the  State  have  adopted  legislation  or 

14  regulations  which  impose  similar  requirements. 

'    15         (f)(1)  Any  Federal  agency  maintaining  or  proposing 

16  to  establish  a  personal  information  system  or  fUe  shall  pre- 

17  pare  and  submit  a  report  to  the  Commission,  the  General 

18  Services  Administration,  and  to  the  Congress  on  proposed 

19  data  banks  and  information  systems  or  files,  the  proposed 

20  significant  expansion  of  existing  data  banks  and  information 

21  systems  or  files,  integration  of  files,  programs  for  records  link- 

22  age  within  or  among  agencies,  or  centralization  of  resources 

23  and  facilities  for  data  processing,  which  report  shall  in- 

24  elude— 
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1  (A)  the  effects  of  such  proposals  on  the  rights,  bene- 

2  fits,  and  privileges  of  the  individuals  on  whom  personal 

3  information  is  maintained; 

4  (B)  a  statement  of  the  software  aiid  hardware  fea- 

5  tures  which  would  be  required  to  protect  security  of  the 

6  system  or  file  and  confidentality  of  information; 

7  (C)  the  steps  taken  by  the  agency  to  acquire  such 

8  features  in  their  systems,  including  description  of  con- 

9  sultations  with  representatives  of  the  National  Bureau 

10  of  Standards ;  and 

11  (D)  a  description  of  changes  in  existing  interagency 

12  or  intergovernmental  relationships  in  matters  involving 

13  the  collectio7i,  processing,  sharing,  exchange,  and  dissemi- 

14  nation  of  personal  information. 

15  (2)  The  Federal  agency  shall  not  proceed  to  implement 


16  such  proposal  for  a  period  of  sixty  days  from  date  of  receipt 

17  of  notice  from  the  Commission  that  the  proposal  does  not 

18  comply  with  the  standards  established  under  or  pursuant  to 

19  this  Act. 

20  (g)  Each  Federal  agency  covered  by  this  Act  which 

21  maintains  an  information  system  or  file  shall  make  reasonable 

22  efforts  to  serve  advance  notice  on  an  individual  before  any 

23  personal  information  on  such  individual  is  made  available 

24  to  any  person  under  compulsory  legal  process. 


42 

1  (h)  No  person  may  condition  the  granting  or  with- 

2  holding  of  any  right,  privilege,  or  benefit,  or  make  as  a  con- 

3  dition  of  employment  the  securing  by  any  individual  of  any 

4  information  which  such  individual  may  obtain  through  the 

5  exercise  of  any  right  secured  under  the  provisions  of  this 

6  section. 

7  DISCLOSURE  OF  INFORMATION 

8  Sec.  20.2.  (a)  No  Federal  agency  shall  disseminate 

9  personal  information  unless — 

(1)  it  has  made  written  request  to  the  individual 


11  who  is  the  subject  of  the  information  and  obtained  his 

12  written  consent; 

13  (2)  the  recipient  of  the  personal  information  has 

14  adopted  rules  in  conformity  with  this  Act  for  maintain- 

15  ing  the  security  of  its  information  system  and  files  and 

16  the  confidentiality  of  personal  information  contained 

17  therein;  and 

18  (3)  the  information  is  to  be  used  only  for  the  pur- 

19  poses  set  forth  by  the  sender  or  the  recipient  pursuant 

20  to  the  requirements  for  notice  under  this  Act. 

21  (b)  Section  201(b)  (4)  and  section  202(a)  (1)  shall  not 

22  apply  when  disclosure  would  be — 

23  (1)  to  those  officers  and  employees  of  that  agency 

24  who  have  a  need  for  such  information  in  ordinary  course 

25  of  the  performance  of  their  duties; 

26  (2)  to  the  Bureau  of  the  Census  for  purposes  of 
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1  planning  or  carrying  out  a  census  or  survey  pursuant 

2  to  the  provisions  of  title  13,  United  States  Code; 

3  (3)  where  the  agency  determines  that  the  recipient 

4  of  such  information  has  provided  advance  adequate  writ- 

5  ten  assurance  that  the  information  will  be  used  solely  as 

6  a  statistical  research  or  r^eporting  record,  and  is  to  be 

7  transferred  in  a  form  that  is  not  individually  identi- 

8  fiable;  or 

9  (4)  pursuant  to  a  showing  of  compelling  circum- 

10  stances  affecting  health,  safety,  or  identification  of  an 

11  individual,  if  upon  such  disclosure  notification  is  trans- 
it mitted  to  the  last  known  address  of  such  individual. 
13  (c)  Section  202(a)  (1),  (2),  and  (3)  and  section  201 


14  (b)(4)  shall  not  apply  when  disclosure  would  be  required 

15  or  permitted  pursuant  to  subchapter  II  of  chapter  5  of  title  5 

16  of  the  United  States  Code  ( commonly  known  as  the  Freedom 

17  of  Information  Act  of  1966 ) . 

18  (d)  Section  201(b)  (4)  and  paragraphs  (1),  (2),  and 

19  (3)  of  subsection  (a)  of  this  section  shall  not  apply  when  dis- 

20  closure  would  be  to  the  Comptroller  General,  or  any  of  his 

21  authorized  representatives,  in  the  course  of  the  performance  of 

22  the  duties  of  the  General  Accounting  Office.  Nothing  in  this 

23  Act  shall  impair  access  by  the  Comptroller  General,  or  any 

24  of  his  authorized  representatives,  to  records  maintained  by  an 

25  agency,  including  records  of  personal  information,  in  the 

26  course  of  performance  of  such  duties. 
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1  (e)(1)  Nothing  in  this  section  shall  be  construed  to  limit 

2  the  efforts  of  the  Government  pursuant  to  the  provisions  of 

3  chapter  35,  title  44  of  the  United  States  Code  (commonly 

4  known  as  the  Federal  Reports  Act)  or  any  other  statute,  to 

5  reduce  the  burden  on  citizens  of  collecting  information  by 

6  means  of  combining  or  eliminating  unnecessary  reports, 

7  questionnaires,  or  requests  for  information. 

8  (2)  Nothing  in  this  section  shall  be  construed  to  affect 

9  restrictions  on  the  exchange  of  information  between  agencies 

10  as  required  by  chapter  35,  title  44  of  the  United  States  Code 

11  (commonly  known  as  the  Federal  Reports  Act). 

12  (f)  Subsection  (a)(1)  of  this  section  shall  not  apply 

13  when  disclosure  would  be  to  another  agency  or  to  an  instru- 

14  mentality  of  any  governmental  jurisdiction  for  a  laio  enforce- 

15  ment  activity  if  such  activity  is  authorized  by  statute  and  if 

16  the  head  of  such  agency  or  instrumentality  has  made  a  written 

17  request  to  or  has  an  agreement  with  the  agency  which  main- 

18  tains  the  system  or  file  specifying  the  particular  portion  of  the 

19  information  desired  and  the  law  enforcement  activity  for 

20  which  the  information  is  sought. 

21  EXEMPTIONS 

22  Sec.    203.    (a)    The   provisions   of   section  201(e) 

23  (3)(E),   (d),  and  section  202,  shall  not  apply  to  any 

24  personal  information  contained  in  any  information  system 

25  or  file  if  the  head  of  the  Federal  agency  determines,  in  ac- 

26  cordance  with  the  provisions  of  this  section,  that  the  applica- 
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1  Hon  of  the  provisions  of  any  of  such  sections  would  seriously 

2  damage  national  defense  or  foreign  policy,  where  the  appli- 

3  cation  of  any  of  such  provisions  would  seriously  damage  or 

4  impede  the  purpose  for  which  the  information  is  maintained. 

5  (b)   The  provisions  of  section  201(d)   and  section 

6  202  shall  not  apply  to  law  enforcement  intelligence  informa- 

7  tion  or  investigative  information  if  the  head  of  the  Federal 
S  agency  determines,  in  accordance  with  the  provisions  of  any 
9  of  such  sections  would  seriously  damage  or  impede  the  pur- 

10  pose  for  which  the  information  is  maintained:  Provided, 

11  That  investigative  information  may  not  be  exempted  under 

12  this  section  where  such  information  has  been  maintained  for 

13  a  period  longer  than  is  necessary  to  commence  criminal  prose- 

14  cution.  Nothing  in  this  Act  shall  prohibit  the  disclosure  of 

15  such  investigative  information  to  a  party  in  litigation  where 

16  required  by  statute  or  court  rule. 

1*^  ((^)(^)  ^  determination  to  exempt  any  such  system^ 

18  file,  or  information  may  be  made  by  the  head  of  any  such 

19  agency  in  accordance  ivith  the  requirements  of  notice,  publica- 

20  lion,  and  hearing  contained  in  sections  553  (b),  (c),  and  (e), 

21  556,  and  557  of  title  5,  Uiiited  States  Code.  In  giving  notice 

22  of  an  intent  to  exempt  any  such  system,  file,  or  information, 

23  the  head  of  such  agency  shall  specify  the  nature  and  purpose 

24  of  the  system,  file,  or  information  to  be  exempted. 

25  (^)  Whenever  any  Federal  agency  undertakes  to  exempt 

26  'information  system,  file,  or  information  from  the  provi- 


46 

1  sions  of  this  Act,  the  head  of  such  Federal  agency  shall 

2  promptly  notify  the  Commission  of  its  intent  and  afford  the 

3  Commission  opportunity  to  comment. 

4  (3)  The  exception  contained  in  section  553(d)  of  title 

5  5,  United  States  Code  (allowing  less  than  thirty  days^ 

6  notice),  shall  not  apply  in  any  determination  made  or  any 

7  proceeding  conducted  under  this  section. 

8  ARCHIVAL  RECORDS 

9  Sec.  204.  (a)  Federal  agency  records  which  are  ac- 

10  cepted  by  the  Administrator  of  General  Services  for  storage, 

11  •  processing,  and  servicing  in  accordance  with  section  3103  of 

12  title  44,  United  States  Code,  shall,  for  the  purposes  of  this 

13  section,  be  considered  to  be  maintained  by  the  agency  which 

14  deposited  the  records  and  shall  be  subject  to  the  provisions  of 

15  this  Act.  The  Administrator  of  General  Services  shall  not  dis- 

16  close  such  records,  or  any  information  therein,  except  to  the 

17  agency  which  maintains  the  records  or  pursuant  to  rules  estab- 

18  lished  by  that  agency. 

19  (b)  Federal  agency  records  pertaining  to  identifiable  in- 

20  dividuals  which  were  transferred  to  the  National  Archives  of 

21  the  United  States  as  records  which  have  sufficient  historical  or 

22  other  value  to  warrant  their  continued  preservation  by  the 

23  United  States  Government  shall  for  the  purposes  of  this 

24  Act,  be  considered  to  be  maintained  by  the  National  Archives 

25  and  shall  not  be  subject  to  the  provisions  of  this  Act  except 

26  section  201  (b)  (5)  and  (6). 
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1  (c)  The  National  Archives  shall,  on  the  date  on  which 

2  this  Act  becomes  effective  and  annually  thereafter,  notify 

3  the  Commission  and  give  public  notice  of  the  existence  and 

4  character  of  the  information  systems  and  files  which  it  main- 

5  tains,  and  cause  such  notice  to  be  published  in  the  Federal 

6  Register.  Such  notice  shall  include  at  least  the  information 

7  specified  under  section  201(c)(3)  (G),  (I),  and  (J). 

8  EXCEPTIONS 

9  Sec.  205.  (a)  No  officer  or  employee  of  the  executive 

10  branch  of  the  Government  shall  rely  on  any  exemption  in 

11  subchapter  II  of  chapter  5  of  title  5  of  the  United  States 

12  Code  (commonly  known  as  the  Freedom  of  Information 

13  Act)  to  withhold  information  relating  to  an  individual  other- 

14  wise  accessible  to  an  individual  under  this  Act. 

15  (b)  Nothing  in  this  Act  shall  be  construed  to  permit 

16  the  withholding  of  any  personal  information  which  is  other- 

17  wise  required  to  be  disclosed  by  law  or  any  regulation 

18  thereunder. 

19  (c)  The  provisions  of  section  201(d)(1)  of  this  Act 

20  shall  not  apply  to  records  collected  or  furnished  and  used 

21  by  the  Bureau  of  the  Census  solely  for  statistical  purposes 

22  or  as  authorized  by  section  8  of  title  13  of  the  United  States 

23  Code. 

24  MAILING  LISTS 

25  Sec.  206.  (a)  An  individual's  name  and  address  may 
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1  not  he  sold  or  rented  by  a  Federal  agency  unless  such  action 

2  is  specifically  authorized  by  law.  This  provision  shall  not  he 

3  construed  to  require  the  confidentiality  of  names  and  ad- 

4  dresses  otherwise  permitted  to  he  made  public. 

5  (b)  Upon  written  request  of  any  individual,  any  person 

6  engaged  in  interstate  commerce  who  maintains  a  mailing  list 
'7  shall  remove  the  individual's  name  and  address  from  such 

8  list. 

9  TITLE  III— MISCELLANEOUS 

10  DEFINITIONS 

11  Sec.  301.  As  used  in  this  Act — 

12  (1)  the  term  '^Commission'  means  the  Privacy  Pro- 

13  tection  Commission; 

14  (2)  the  term  ^'personal  information"  means  any 

15  information  that  identifies  or  describes  any  characteristic 

16  of  an  individual,  including,  but  not  limited  to,  his  educa- 

17  tion,  financial  transactions,  medical  history,  criminal 

18  or  employment  record,  or  that  affords  a  basis  for  infer- 

19  ring  personal  characteristics,  such  as  finger  and  voice 

20  prints,  photographs,  or  things  done  by  or  to  such  in- 

21  dividual;  and  the  record  of  his  presence,  registration,  or 
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1  membership  in  an  organization  or  activity,  or  admission 

2  to  an  institution; 

3  (3)  the  term  ^'individuar  means  a  citizen  of  the 

4  United  States  or  an  alien  lawfully  admitted  through 

5  permanent  residence; 

^  (4)  the  term  "information  system"  means  the  total 
components  and  operations,  whether  automated  or  man- 

^  ual,  by  which  personal  information,  including  name  (yr 

^  identifier,  is  collected,  stored,  processed,  handled,  or  dis- 
seminated  by  an  agency; 

11  (5)  the  term  "file'  means  a  record  or  series  of  rec- 

12  ords  containing  personal  information  about  individuals 

13  which  may  be  maintained  within  an  information  system; 

14  (6)  the  term  "data  bank"  means  a  file  or  series  of 

15  files  pertaining  to  individuals; 

16  (7)  the  term  "Federal  agency"  means  any  depart- 

17  ment,  agency,  instrumentality,  or  establishment  in  the 

18  executive  branch  of  the  Government  of  the  United  States 

19  and  includes  any  officer  or  employee  thereof; 

20  (8)  the  term  "investigative  information"  means  in- 

21  formation  associated  with   an  identifiable  individual 

22  compiled  by — 
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1  (A)  an  agency  in  the  course  of  conducting  a 

2  criminal  investigation  of  a  specific  criminal  act 

3  where  such  investigation  is  pursuant  to  a  statutory 

4  function  of  the  agency.  Such  information  may  per- 

5  tain  to  that  criminal  act  and  be  derived  from  re- 

6  ports  of  informants  and  investigators,  or  from  any 

7  type  of  surveillance.  The  term  does  not  include 

8  criminal  history  information  nor  does  it  include 

9  initial  reports  filed  by  a  law  enforcement  agency 

10  describing  a  specific  incident,  indexed  chronologically 

11  and  expressly  required  by  State  or  Federal  statute  to 

12  be  made  public;  or 

13  (B)  by  an  agency  with  regulatory  jurisdiction 

14  which  is  not  a  law  enforcement  agency  in  the  course 

15  of  conducting  an  investigation  of  specific  activity 

16  which  falls  within  the  agency's  regulatory  juris- 

17  diction.  For  the  purposes  of  this  paragraph,  an 

18  ''agency  with  regulatory  jurisdiction''  is  an  agency 

19  which  is  empowered  to  enforce  any  Federal  statute 

20  or  regulation,  the  violation  of  which  subjects  the 

21  violator  to  criminal  or  civil  penalties; 

22  (9)  the  term  "law  enforcement  intelligence  infor- 

23  mation"  means  information  associated  with  an  identifi- 

24  able  individual  compiled  by  a  law  enforcement  agency 

25  in  the  course  of  conducting  an  investigation  of  an 
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1  individual  in   anticipation   that  he   may   commit  a 

2  specific  criminal  act,   including  information  derived 

3  from  reports  of  informants,   investigators,   or  from 

4  any  type  of  surveillance.  The  term  does  not  include 

5  criminal  history  information  nor  does  it  include  initial 

6  reports  filed  by  a  law  enforcement  agency  describing 

7  a  specific  incident,  indexed  chronologically  by  incident 

8  and  expressly  required  by  State  or  Federal  statute  to 

9  be  made  public; 

10  (10)  the  term  criminal  history  information'  means 

11  information  on  an  individual  consisting  of  notations  of 

12  arrests,  detentions,  indictments,  informations,  or  other 

13  formal  criminal  charges  and  any  disposition  arising  from 

14  those  arrests,  detentions,  indictments,  informations,  or 

15  charges.  The  term  shall  not  include  an  original  book  of 

16  entry  or  police  blotter  maintained  by  a  law  enforcement 

17  agency  at  the  place  of  an  original  arrest  or  place  of 

18  detention,    indexed    chronologically    and   required  to 

19  be  made  public,  nor  shall  it  include  court  records  of 

20  public  criminal  proceedings  indexed  chronologically; 

21  and 

22  (a)  the  term  'law  enforcement  agency"  means  an 

23  agency  whose  employees  or  agents  are  empowered  by 

24  State  or  Federal  law  to  make  arrests  for  violations  of 

25  State  or  Federal  law. 
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1  CRIMINAL  PENALTY 

2  Sec.  302.  (a)  Any  officer  or  employee  of  any  Federal 

3  agency  who  willfully  keeps  an  information  system  without 

4  meeting  the  notice  requirements  of  this  Act  set  forth  in  sec- 

5  tion  201(c)  shall  he  fined  not  more  than  $10,000  in  each 

6  instance  or  imprisoned  not  more  than  five  years,  or  both. 

(b)  Whoever,  being  an  officer  or  employee  of  the  Com- 

8  mission,  shall  disseminate  any  personal  information  about 

9  any  individual  obtained  in  the  course  of  such  officer  or  em- 

10  ployees  duties  in  any  manner  or  for  any  purpose  not 

11  specifically  authorized  by  law  shall  be  fined  not  more  than 

12  $10,000,  or  imprisoned  not  more  than  five  years,  or  both. 

13  CIVIL  REMEDIES 

14  Sec.  303.  (a)  Any  individual  who  is  denied  access  to 

15  information  required  to  be  disclosed  under  the  provisions  of 

16  this  Act  may  bring  a  civil  adtion  in  the  appropriate  dis- 

17  trict  court  of  the  United  States  for  damages  or  other  ap- 

18  propriate  relief  against  the  Federal  agency  which  denied 

19  access  to  such  information. 

20  (b)  The  Attorney  General  of  the  United  States,  or  any 

21  aggrieved  person,  may  bring  an  action  in  the  appropriate 

22  United  States  district  court  against  any  person  who  has 

23  engaged,  is  engaged,  or  is  about  to  engage  in  any  acts  or 

24  practices  in  violation  of  the  provisions  of  this  Act,  to  enjoin 

25  such  acts  or  practices. 
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1  (c)  Any  person  who  violates  the  provisions  of  this  Act, 

2  or  any  rule,  regulation,  or  order  issued  thereunder,  shall 

3  be  liable  to  any  person  aggrieved  thereby  in  an  amount  equal 

4  to  the  sum  of — 

5  (1)  any  actual  damages  sustained  by  an  individual; 

6  (2)  punitive  damages  where  appropriate;  and 

7  (3)  in  the  case  of  any  successful  action  to  enforce 

8  any  liability  under  this  section,  me  costs  of  the  action 

9  together  with  reasonable  attorney's  fees  as  determined  by 

10  the  court. 

11  (d)  The  United  States  consents  to  be  sued  under  this 

12  section  without  limitation  on  the  amount  in  controversy. 

13  JURISDICTION  OF  DISTRICT  COURTS 

14  Sec.  304.  (a)  The  district  courts  of  the  United  States 


15  have  jurisdiction  to  hear  and  determine  civil  actions  brought 

16  under  section  303  of  this  Act  and  may  examine  the  informa- 

17  tion  in  camera  to  determine  whether  such  information  or 

18  any  part  thereof  may  be  withheld  under  any  of  the  exemp- 

19  tions  in  section  203  of  this  Act.  The  burden  is  on  the  Federal 

20  agency  to  sustain  such  action. 

21  (b)  In  any  action  to  obtain  judicial  review  of  a  de- 

22  cision  to  exempt  any  personal  information  from  any  pro- 

23  vision  of  this  Act,  the  court  may  examine  such  information 

24  in  camera  to  determine  whether  such  information  or  any  part 
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1  thereof  is  properly  classified  with  respect  to  national  defense, 

2  foreign  policy  or  law  enforcement  intelligence  information 

3  or  investigative  information  and  may  he  exempted  from  any 

4  provision  of  this  Act.  The  burden  is  on  the  Federal  agency 

5  to  sustain  any  claim  that  such  information  may  he  so  ex- 
^  empted. 

7  EFFECTIVE  DATE 

^  Sec.  305.  This  Act  shall  hecome  effective  one  year  after 

^  the  date  of  enactment  except  that  the  provisions  of  title  I  of  this 

1^  Act  shall  hecome  effective  on  the  date  of  enactment. 

11  AUTHORIZATION  OF  APPROPRIATIONS 

12  Sec.  306.  There  are  authorized  to  he  appropriated  such 

13  sums  as  may  he  necessary  to  carry  out  the  provisions  of 

14  this  Act. 

Amend  the  title  so  as  to  read:  "A  bill  to  establish  a 
Privacy  Protection  Commission,  to  provide  management 
systems  in  Federal  agencies  and  certain  other  organizations 
with  respect  to  the  gathering  and  disclosure  of  information 
concerning  individuals,  and  for  other  purposes.'' 
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CONGRESSIONAL  RECORD  —  SEN  ATE 


November  21,  IBT^^ 


PROTECTION  OF  THE  RIGHT  OF 
PRIVACY 

The  Senate  continued  with  the  consid- 
eration of  the  bill  (S.  3418)  to  establish 
a  Federal  Privacy  Board  to  oversee  the 
gathering  and  disclosure  of  information 
concerning  individuals,  to  provide  man- 
agement systems  in  Federal  agencies, 
State  and  local  governments,  and  other 
organizations  regarding  such  informa- 
tion, and  for  other  piuposes. 

Mr.  HRUSKA.  Mr.  President,  I  ask 
unanimous  consent  on  behalf  of  the  Sen- 
ator from  Arkansas  (Mr.  McClellan) 
and  of  myself  for  the  privilege  of  the 
floor  diu-ing  consideration  of  S.  3418  and 
voting  thereon  of  Mr.  Paul  C.  Smnmltt, 
Dennis  C.  Thelan,  J.  C.  Argetsinger,  and 
Douglas  Marvin. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

Mr.  GOLDWATER.  Mr.  President,  I 
ask  unanimous  consent  that  during  the 
proceedings  this  afternoon  on  S.  3418  my 
legal  assistant,  Terry  Emerson,  be  al- 
lowed the  privilege  of  the  floor. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

The  Senator  from  North  Carolina. 

Mr.  ERVTN.  Mr.  President,  I  ask 
unanimous  consent  that  Robert  B. 
Smith,  Jr.,  Al  From,  W.  P.  Goodwin,  Jr., 
David  Johnson,  Bob  Vastine,  Mark 
Bravin,  Marilyn  Harris,  Wright  Andrews, 
Jim  Davidson,  Gretchen  MacNalr,  Mark 
Gltensteln,  W.  Hiomas  Foxwell,  and 
Elizabeth  Preast  of  the  staff  of  the  Com- 


mittee on  Government  Operations  be 
allowed  the  privilege  of  the  floor  at  all 
times  during  the  consideration  of  S.  3418, 
including  all  votes  thereon. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

Mr.  ERVIN.  Mr.  President,  S.  3418  was 
originally  introduced  by  myself  with  the 
cosponsorship  of  the  distinguished  Sen- 
ator from  Illinois  (Mr.  Percy)  ,  the  dis- 
tinguished Senator  from  Maine  (Mr. 
Muskie)  ,  the  distinguished  Senator  from 
Connecticut  (Mr.  Ribicoff)  ,  the  distin- 
guished Senator  from  Washington  (Mr. 
Jackson),  the  distinguished  Senator 
from  Arizona  (Mr.  GoLDvirATER) ,  and  the 
distinguished  Senator  from  Tennessee 
(Mr.  Baker)  . 

Since  that  time  the  following  Senators 
have  been  made  cosponsors  of  the  bill: 
the  distinguished  Senator  from  Tennes- 
see (Mr.  Brock)  ,  the  distinguished  Sen- 
ator from  Michigan  (Mr.  Hart)  ,  the 
distinguished  Senator  from  California 
(Mr.  Cranston)  ,  the  distinguished  Sen- 
ator from  Massachusetts  (Mr.  Kennedy)  , 
the  distinguished  Senator  from  New  York 
(Mr.  Buckley)  ,  the  distinguished  Sena- 
tor from  Minnesota  (Mr.  Humphrey)  , 
and  the  distinguished  Senator  from 
Maryland  (Mr.  Mathias)  . 

Mr.  President,  to  facilitate  the  con- 
sideration of  the  bill,  I  ask  imanimous 
consent  that  the  committee  amendment 
of  the  Committee  on  Government  Opera- 
tions in  the  nature  of  a  substitute  be 
agreed  to  and  that  the  committee 
amendment  as  agreed  to  be  considered 
original  text  for  the  purpose  of  further 
amendment. 

The  PRESIDING  OFFICER.  Is  there 
objection?  The  Chair  hears  none.  With- 
out objection,  it  is  so  ordered. 

The  committee  amendment  in  the  na- 
ture of  a  substitute  is  as  follows : 

Strike  all  after  the  enacting  clause  and 
insert : 

TITLE  I— PRIVACY  PROTECTION 

coM^assION 

ESTABLISHMENT  OP  COMMISSION 

Sec.  101.  (a)  There  is  established  as  an 
Independent  agency  of  the  executive  branch 
of  the  Government  the  Privacy  Protection 
Commission. 

(b)  (1)  The  Commission  shall  be  composed 
of  five  members  who  shall  be  appointed  by 
the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  from  among  members 
of  the  public  at  large  who,  by  reason  of  their 
knowledge  and  expertise  in  any  of  the  fol- 
lowing areas:  civU  rights  and  liberties,  law, 
social  sciences,  and  computer  technology, 
business,  and  State  and  local  government, 
are  well  qualified  for  service  on  the  Com- 
mission and  who  are  not  otherwise  ofiHcers 
or  employees  of  the  United  States.  Not  more 
than  three  of  the  members  of  the  Commis- 
sion shall  be  adherents  of  the  same  political 
party. 

(2)  One  of  the  Commissioners  shall  be  ap- 
pointed Chairman  by  the  President; 

(3)  A  Commissioner  appointed  as  Chair- 
man shall  serve  as  Chairman  until  the  ex- 
piration of  his  term  as  a  Commissioner  of 
the  Commission  (except  that  he  may  con- 
tinue to  serve  as  Chairman  for  so  long  as 
he  remains  a  Commissioner  and  his  successor 
as  Chairman  has  not  taken  office).  An  indi- 
vidual may  be  appointed  as  a  Commissioner 
at  the  same  time  he  Is  appointed  Chairman. 

(c)  The  Chairman  shall  preside  at  all 
meetings  of  the  Commission  and  a  quorum 
for  the  transaction  of  business  shall  consist 
of  at  least  three  members  present  (but  the 


Chairman  may  designate  an  Acting  Chair- 
man who  may  preside  in  the  absence  of  the 
Chairman).  Each  member  of  the  Commis- 
sion, including  the  Chairman,  shall  have 
equal  responsibility  and  authority  in  all 
decisions  and  actions  of  the  Commission, 
shall  have  full  access  to  all  information  re- 
lating to  the  performance  of  his  duties  or 
responsibilities,  and  shall  have  one  vote. 
Action  of  the  Commission  shall  be  deter- 
mined by  a  majority  vote  of  the  members 
present.  The  Chairman  (or  Acting  Chairman) 
shall  be  the  official  spokesman  of  the  Com- 
mission in  its  relations  with  the  Congress. 
Government  agencies,  persons,  or  the  pub- 
lic, and,  on  behalf  of  the  Commission,  shall 
see  to  the  faithful  execution  of  the  policies 
and  decisions  of  the  Commission,  and  shall 
report  thereon  to  the  Commission  from  time 
to  time  or  as  the  Commission  may  direct. 

(d)  Each  Commissioner  shall  be  compen- 
sated at  the  rate  provided  for  under  section 
5314  of  title  5  of  the  United  States  Code, 
relating  to  level  IV  of  the  Executive  Sched- 
ule. 

(e)  Commissioners  shall  serve  for  terms 
of  three  years.  No  Commissioner  may  serve 
more  than  two  terms.  Vacancies  In  the 
membership  of  the  Commission  shall  be  filled 
In  the  same  manner  In  which  the  original 
appointment  was  made. 

(f)  Vacancies  in  the  membership  of  the 
Commission,  as  long  as  there  are  three  Com- 
missioners in  office,  shall  not  Impair  the 
power  of  the  Commission  -  to  execute  the 
functions  and  powers  of  the  Commission. 

(g)  The  members  of  the  Commission  shall 
not  engage  in  any  other  employment  during 
their  tenure  as  members  of  the  Commis- 
sion. 

PERSONNEL  OF  THE  COMMISSIOK 

Sec.  102.  (a)  (1)  The  Commission  shall 
appoint  an  Executive  Director  who  shall  per- 
form such  duties  as  the  Commission  may 
determine.  Such  appointment  may  be  made 
without  regard  to  the  provisions  of  title"  6, 
United  States  Code. 

(2)  The  Executive  Director  shall  be  com- 
pensated at  a  rate  not  In  excess  of  the 
maximum  rate  for  GS-18  of  the  General 
Schedule  under  section  6332  of  title  5, 
United  States  Code. 

(b)  The  Commission  Is  authorized  to  ap- 
point and  fix  the  compensation  of  such  of- 
ficers and  employees,  and  prescribe  their 
functions  and  duties,  as  may  be  necessary 
to  carry  out  the  provisions  of  this  Act. 

(c)  The  Commission  may  obtain  the  serv- 
ices of  experts  and  consultants  in  accord- 
ance with  the  provisions  of  section  3109  of 
title  5,  United  States  Code. 

FUNCTIONS  OF  THE  COMMISSION 

Sec.  103.  (a)  The  Commission  shall — 

(1)  publish  annually  a  United  States  Di- 
rectory of  Information  Systems  containing 
the  information  specified  to  provide  notice 
under  section  201(c)(3)  of  this  Act  for 
each  information  system  subject  to  the  pro- 
visions of  this  Act  and  a  listing  of  all  stat- 
utes which  require  the  collection  of  such 
information  by  a  Federal  agency; 

(2)  investigate,  determine,  and  report  any 
violation  of  any  provision  of  this  Act  (or 
any  regulation  adopted  pursuant  thereto)  to 
the  President,  the  Attorney  General,  the 
Congress,  and  the  General  Services  Adminis- 
tration where  the  duties  of  that  agency  are 
involved,  and  to  the  Comptroller  General 
when  it  deems  appropriate;  and 

(3)  develop  model  guideiides  for  the  im- 
plementation of  this  Act  and  assist  Federal 
agencies  in  preparing  regulations  and  meet- 
ing technical  and  administrative  require- 
ments of  this  Act. 

(b)  Upon  receipt  of  any  report  required  of 
a  Federal  agency  describing  (1)  any  pro- 
posed information  system  or  data  bank,  or 
(2)  any  significant  expansion  of  an  existing 
information  system  or  data  bank,  integra- 
tion of  files,  programs  for  records  linkage 
within  or  among  agencies,  or  centralization 
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of  resources  and  facilities  for  data  process- 
ing, the  Commission  shall — 

(A)  review  such  repwrt  to  determine  (1) 
the  probable  or  potential  effect  of  such  pro- 
nosal  on  the  privacy  and  other  personal  or 
property  rights  of  Individuals  or  the  con- 
fidentiality of  Information  relating  to  such 
individuals,  and  (11)  its  effect  on  the  preser- 
vation of  the  constitutional  principles  of 
federalism  and  separation  of  powers;  and 

(B)  submit  findings  and  make  recom- 
mendations to  the  President,  Congress,  and 
the  General  Service  Administration  concern- 
ing the  need,  for  legislative  authorization 
and  administrative  action  relative  to  any 
such  proposed  activity  in  order  to  meet  the 
purposes  and  requirements  of  this  Act. 

(c)  After  receipt  of  any  report  required 
under  subsection  (b) ,  If  the  Commission  de- 
termines and  reports  to  the  Congress  that  a 
proposal  to  establish  or  modify  a  data  bank 
or  Information  system  does  not  comply  with 
the  standards  established  by  or  pursuant  to 
this  Act,  the  Federal  agency  submitting  such 
report  shall  not  proceed  to  establish  or 
modify  any  such  data  bank  or  information 
system  for  a  period  of  sixty  days  from  the 
date  of  receipt  of  notice  from  the  Commis- 
sion that  such  data  bank  or  system  does 
not  comply  with  such  standards. 

(d)  In  addition  to  Its  other  functions  the 
Commission  shall — 

(1)  to  the  fullest  extent  practicable,  con- 
sult with  the  heads  of  appropriate  depart- 
ments, agencies,  and  instrumentalities  of  the 
Federal  Government,  of  State  and  local  gov- 
ernments, and  other  persons  In  carrying  out 
the  provisions  of  this  Act  and  in  conducting 
the  study  required  by  section  106  of  this  Act; 

(2)  perform  or  cause  to  be  performed  such 
research  activities  as  may  be  necessary  to 
Implement  title  II  of  this  Act,  and  to  assist 
Federal  agencies  In  complying  with  the  re- 
quirements of  such  title;  and 

(3)  determine  what  specific  categories  of 
Information  should  be  prohibited  by  statute 
from  collection  by  Federal  agencies  on  the 
basis  that  the  collection  of  such  information 
would  violate  an  individual's  right  of  privacy. 

CONFIDENTIALrrT  OF  INFORMATION 

Sec.  104.  (a)  Each  department,  agency,  and 
Instrumentality  of  the  executive  branch  of 
the  Government,  including  each  Independent 
agency,  shall  furnish  to  the  Commission,  up- 
on request  made  by  the  Chairman,  such  data, 
reports,  and  other  Information  as  the  Com- 
mission deems  necessary  to  carry  out  Its 
functions  under  this  Act. 

(b)  In  carrying  out  its  functions  and  exer- 
cising its  powers  under  this  Act,  the  Commis- 
sion may  accept  from  any  Federal  agency  or 
other  person  any  identifiable  personal  data  if 
such  data  Is  necessary  to  carry  out  such 
powers  and  functions.  In  any  case  In  which 
the  Commission  accepts  any  such  informa- 
tion, it  shall  provide  appropriate  safeguards 
to  insure  that  the  confidentiality  of  such  in- 
formation Is  maintained  and  that  upon  com- 
pletion of  the  purpose  for  which  such  in- 
formation is  required  It  is  destroyed  or  re- 
turned to  the  agency  or  person  from  which  it 
Is  obtained,  as  appropriate. 

POWERS  OF  THE  COMMISSION 

Sec.  105.  (a)(1)  The  Commission  may,  in 
carrying  out  its  functions  under  this  Act, 
conduct  such  inspections,  sit  and  act  at 
such  times  and  places,  hold  such  hearings, 
take  siich  testimony,  require  by  subpena  the 
attendance  of  such  witnesses  and  the  pro- 
duction of  such  books,  records,  papers,  cor- 
respondence, and  documents,  administer 
such  oaths,  have  such  printing  and  binding 
done,  and  make  such  expenditures  as  the 
Commission  deems  advisable.  Subpenas  shall 
be  issued  under  the  signature  of  the  Chair- 
man or  any  member  of  the  Commission  de- 
signated by  the  Chairman  and  shall  be  served 
by  any  person  designated  by  the  Chairman  or 
any  such  member.  Any  member  of  the  Com- 
mission may  administer  oaths  or  affirmations 


to  witnesses  appearing  before  the  Commis- 
sion. 

(2)  In  case  of  disobedience  to  a  subpena 
Issued  under  paragraph  (1)  of  this  subsec- 
tion, the  Commission  may  invoke  the  aid 
of  any  district  court  of  the  United  States 
in  requiring  compliance  with  such  subpena. 
Any  district  court  of  the  United  States  with- 
in the  Jurisdiction  where  such  person  is 
found  or  transacts  business  may,  in  case  of 
contumacy  or  refusal  to  obey  a  subpena  Is- 
sued by  the  Commission,  issue  an  order 
requiring  such  person  to  appear  and  testify, 
to  produce  such  books,  records,  papers,  cor- 
respondence, and  documents,  and  any  failure 
to  obey  the  order  of  the  court  shall  be  pun- 
ished by  the  court  as  a  contempt  thereof. 

(3)  Appearances  by  the  Commission  under 
this  Act  shall  be  In  its  own  name.  The  Com- 
mission shall  be  represented  by  attorneys 
designated  by  it. 

(4)  Section  6001(1)  of  title  18,  United 
States  Code,  is  amended  by  Inserting  im- 
mediately after  "Securities  and  Exchange 
Commission,"  the  following:  "the  Privacy 
Protection  Commission,". 

(b)  The  Commission  may  delegate  any  of 
its  functions  to  such  officers  and  employees 
of  the  Commission  tis  the  Commission  may 
designate  and  may  authorize  such  successive 
redelegations  of  such  functions  as  it  may 
deem  desirable. 

(c)  In  order  to  carry  out  the  provisions  of 
this  Act,  the  Commission  is  authorized — 

(1)  to  adopt,  amend,  and  repeal  rules  and 
regulations  governing  the  manner  of  Its  op- 
erations, organization,  and  personnel; 

(2)  to  adopt,  amend,  and  repeal  interpre- 
tative rules  for  the  implementation  of  the 
rights,  standards,  and  safeguards  provided 
under  this  Act; 

(3)  to  enter  Into  contracts  or  other  ar- 
rangements or  modifications  thereof,  with 
any  government,  any  agency  or  department 
of  the  United  States,  or  with  any  person, 
firm,  association,  or  corporation,  and  such 
contracts  or  other  arrangements,  or  modifi- 
cations thereof,  may  be  entered  Into  without 
legal  consideration,  without  performance  or 
other  bonds,  and  without  regard  to  section 
3709  of  the  Revised  Statutes,  as  amended 
(41  U.S.C.  5) ; 

(4)  to  make  advance,  progress,  and  other 
payments  which  the  Commission  deems 
necessary  under  this  Act  without  regard  to 
the  provisions  of  section  3648  of  the  Revised 
Statutes,  as  amended  (31  U.S.C.  629); 

(5)  receive  complaints  of  violations  of  this 
Act  and  regulations  adopted  pursuant  there- 
to; and 

(6)  to  take  such  other  action  as  may  be 
necessary  to  carry  out  the  provisions  of 
this  Act. 

COMMISSION  STUDY  OF  OTHER  GOVERNMENTAL 
AND  PRIVATE  ORCANIZATIONS 

Sec.  106.  (a)  (1)  The  Commission  shall 
make  a  study  of  the  data  banks,  automated 
data  processing  programs,  and  information 
systems  of  governmental,  regional,  and  pri- 
vate organizations,  in  order  to  determine  the 
standards  and  procedures  in  force  for  the 
protection  of  personal  information,  and  to 
determine  the  extent  to  which  those  stand- 
ards and  procedures  achieve  the  purposes  of 
this  Act. 

(2)  The  Commission  periodically  shall  re- 
port its  findings  to  the  President  and  the 
Congress  and  shall  complete  the  study  re- 
quired by  this  section  not  later  than  three 
years  from  the  date  this  Act  becomes 
effective. 

(3)  The  Commission  shall  recommend  to 
the  President  and  the  Congress  the  extent, 
if  any,  to  which  the  requirements  and  princi- 
ples of  this  Act  should  be  applied  to  the 
information  practices  of  those  organizations 
by  legislation,  administrative  action,  or  by 
voluntary  adoption  of  such  requirements  and 
principles.  In  addition,  it  shall  submit  such 
other  legislative  recommendations  as  it  may 


determine  to  be  necessary  to  protect  the  pri- 
vacy of  individuals  while  meeting  the  legiti- 
mate needs  of  government  and  society  for 
information. 

(b)  (1)  In  the  course  of  such  study  and  in 
Its  reports,  the  Commission  shall  examine 
and  analyze — 

(A)  Interstate  transfer  of  information 
about  individuals  which  is  being  undertaken 
through  manual  files  or  by  computer  or  other 
electronic  or  telecommunications  means; 

(B)  data  banks  and  Information  programs 
and  systems  the  operation  of  which  signifi- 
cantly or  substantially  affect  the  enjoyment 
of  the  privacy  and  other  personal  and  prop- 
erty rights  of  individuals; 

(C)  the  use  of  social  security  numbers, 
license  plate  numbers,  universal  Identifiers, 
and  other  symbols  to  identify  individuals  In 
data  banks  and  to  gain  access  to.  Integrate, 
or  centralize  Information  systems  and  files; 
and 

(D)  the  matching  and  analysis  of  statis- 
tical data,  such  as  Federal  census  data,  with 
other  sources  of  personal  data,  such  as  auto- 
mobile registries  and  telephone  directories, 
In  order  to  reconstruct  individual  responses 
to  statistical  questionnaires  for  commercial 
or  other  purposes.  In  a  way  which  results  In 
a  violation  of  the  implied  or  explicitly  recog- 
nized confidentiality  of  such  information. 

(2)  The  Commission  shall  Include  In  Its 
examination  Information  activities  In  the 
following  areas:  medical,  Insurance,  educa- 
tion, employment  and  personnel,  credit, 
banking  and  financial  institutions,  credit 
bureaus,  the  commercial  reporting  Industry, 
travel,  hotel,  and  entertainment  reservations, 
and  electronic  check  processing.  The  Com- 
mission may  study  such  other  Information 
activities  necessary  to  carry  out  the  congres- 
sional policy  embodied  In  this  Act,  except 
that  the  Commission  shall  not  Investigate 
Information  systems  maintained  by  religious 
organizations. 

(3)  In  conducting  the  study,  the  Commis- 
sion shall — 

(A)  determine  what  laws.  Executive  orders, 
regulations,  directives,  and  Judicial  decisions 
govern  the  activities  under  study  and  the 
extent  to  which  they  are  consistent  with  the 
rights  of  privacy,  due  process  of  law,  and 
other  guarantees  in  the  Constitution; 

(B)  determine  to  what  extent  govern- 
mental and  private  Information  systems 
affect  Federal-State  relations  or  the  prin- 
ciple of  separation  of  powers; 

(C)  conduct  a  thorough  examination  of 
standards  and  criteria  governing  programs, 
policies  and  practices  relating  to  the  collec- 
tion, soliciting,  processing,  use,  access.  In- 
tegration, dissemination,  and  transmission 
of  personal  Information; 

(D)  to  the  maximum  extent  practicable, 
collect  and  utilize  findings,  reports,  and  rec- 
omendations  of  major  governmental  legis- 
lative and  private  bodies,  institutions,  orga- 
nizations, and  Individuals  which  pertain  to 
the  problems  under  study  by  the  Commis- 
sion; and 

(E)  receive  and  review  complaints  with 
respect  to  any  matter  under  study  by  the 
Commission  which  may  be  submitted  by  any 
person. 

REPORTS 

Sec.  107.  The  Commission  shall,  from  time 
to  time,  and  in  an  annual  report,  report  to 
the  President  and  the  Congress  on  Its  activi- 
ties In  carrying  out  the  provisions  of  this 
Act. 

TITLE  II— STANDARDS  AND  MANAGEMENT 
SYSTEMS  FOR  HANDLING  INFORMA- 
TION RELATING  TO  INDIVIDUALS 

SAFEGUARD  REQUIREMENTS  FOR  ADMINISTRATIVE, 
INTELLIGENCE,  STATISTICAL-REPORTING,  AND 
RESEARCH  PURPOSES 

Sec.  201.  (a)  Each  Federal  agency  shall — 
( 1 )  collect,  solicit,  and  maintain  only  such 
personal   information   as  Is   relevant  and 
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necessary  to  accomplish  a  statutory  purpose 
of  the  agency; 

(2)  collect  Information  to  the  greatest  ex- 
tent practicable  directly  from  the  subject 
Individual  when  the  Information  may  result 
In  adverse  determinations  about  an  indivi- 
dual's rights,  benefits,  and  privileges  under 
Federal  programs;  and 

(3)  Inform  any  Individual  requested  to 
disclose  personal  Information  whether  that 
disclosure  is  mandatory  or  voluntary,  by 
what  statutory  authority  It  Is  solicited,  what 
uses  the  agency  will  make  of  It,  what  penal- 
ties and  specific  consequences  for  the  in- 
dividual, which  are  known  to  the  agency,  will 
result  from  nondisclosure,  and  what  rules  of 
confidentiality  will  govern  the  Information. 

(b)  Each  Federal  agency  that  maintains  an 
information  system  or  file  shall,  with  respect 
to  each  such  system  or  file — 

( 1 )  insure  that  personal  information  main- 
tained in  or  disseminated  from  the  system 
or  file  is,  to  the  maximum  extent  possible, 
accurate,  complete,  timely,  and  relevant  to 
the  needs  of  the  agency; 

(2)  refrain  from  disclosing  any  such  per- 
sonal information  within  the  agency  other 
than  to  officers  or  employees  who  have  a  need 
for  such  personal  Information  in  the  per- 
formance of  their  duties  for  the  agency; 

(3)  maintain  a  list  of  all  categories  of  per- 
sons authorized  to  have  regular  access  to 
personal  information  in  the  system  or  file; 

(4)  maintain  an  accurate  accounting  of 
the  date,  nature,  and  purpose  of  all  other 
access  granted  to  the  system  or  file,  and  all 
other  disclosures  of  personal  information 
made  to  any  person  outside  the  agency,  or  to 
another  agency.  Including  the  name  and  ad- 
dress of  the  person  or  other  agency  to  whom 
disclosure  was  made  or  access  was  granted, 
except  as  provided  by  section  202(b)  of  this 
Act; 

(5)  establish  rules  of  conduct  and  notify 
and  Instruct  each  person  involved  in  the  de- 
sign, development,  operation,  or  maintenance 
of  the  system  or  file,  or  the  collection,  use, 
maintenance,  or  dissemination  of  informa- 
tion about  an  individual,  of  the  requirements 
of  this  Act,  Including  any  rules  and  proce- 
dures adopted  pursuant  to  this  Act  and  the 
penalties  for  noncompliance; 

(6)  establish  appropriate  administrative, 
technical  and  physical  safeguards  to  insure 
the  security  of  the  information  system  and 
confidentiality  of  personal  information  and 
to  protect  aaglnst  any  anticipated  threats  or 
hazards  to  their  security  or  integrity  which 
could  result  in  substantial  harm,  embarrass- 
ment, inconvenience,  or  unfairness  to  any  in- 
dividual on  whom  personal  information  13 
maintained;  and 

(7)  establish  no  program  for  the  purpose 
of  collecting  or  maintaining  Information  de- 
scribing how  individuals  exercise  rights 
guaranteed  by  the  first  amendment  unless 
the  head  of  the  agency  specifically  deter- 
mines that  such  program  is  required  for  the 
administration  of  a  statute  which  the  agency 
Is  charged  with  administering  or  imple- 
menting. 

(c)  Any  Federal  agency  that  maintains  an 
Information  system  or  file  shall — 

(1)  make  available  for  distribution  upon 
the  request  of  any  person  a  statement  of  the 
existence  and  character  of  each  such  system 
or  file; 

(2)  on  the  date  on  which  this  Act  be- 
comes effective  and  annually  thereafter, 
notify  the  Commission  and  give  public  no- 
tice of  the  existence  and  character  of  each 
existing  system  or  file  simultaneously,  and 
cause  such  notice  to  be  published  In  the 
Federal  Register;  and 

(3)  Include  in  such  notices  at  least  the 
following  information : 

(A)  name  and  location  of  the  system  or 
file; 

(B)  nature  and  purposes  of  the  system  or 
fiie; 


(C)  categories  of  individuals  on  whom 
personal  information  is  maintained  and 
categories  of  personal  information  generally 
maintained  In  the  system  or  file,  including 
the  nature  of  the  Information  and  the  ap- 
proximate number  of  individuals  on  whom 
information  is  maintained; 

(D)  the  confidentiality  requirements  and 
the  extent  to  which  access  controls  apply  to 
such  information; 

(E)  categories  of  sources  of  such  per- 
sonal information; 

(P)  the  Federal  agency's  policies  and  prac- 
tices regarding  implementation  of  sections 
201  and  202  of  this  Act,  information  storage, 
duration  of  retention  of  information,  and 
elimination  of  such  information  from  l!he 
system  or  file; 

(G)  uses  made  by  the  agency  of  the  per- 
sonal Information  contained  in  the  system 
or  file; 

(H)  identity  of  other  agencies  and  cate- 
gories of  persons  to  whom  disclosures  of  per- 
sonal information  are  made,  or  to  whom  ac- 
cess to  the  system  or  file  may  be  granted, 
together  with  the  purposes  therefor  and  the 
administrative  constraints.  If  any,  on  such 
disclosures  and  access,  including  any  such 
constraints  on  redisclosure; 

(I)  procedures  whereby  an  individual  can 
(1)  be  Informed  if  the  system  or  file  con- 
tains personal  information  pertaining  to 
himself  or  herself,  (11)  gain  access  to  such 
information,  and  (lU)  contest  the  accuracy, 
completeness,  timeliness,  relevance,  and 
necessity  for  retention  of  the  personal  infor- 
mation; and 

(J)  name,  title,  official  address,  and  tele- 
phone number  of  the  officer  immediately  re- 
sponsible for  the  system  or  file. 

(d)(1)  Each  Federal  agency  that  main- 
tains an  information  system  or  file  shall  as- 
sure to  an  Individual  upon  request  the  fol- 
lowing rights: 

(A)  to  be  informed  of  the  existence  of  any 
personal  information  pertaining  to  that 
individual; 

(B)  to  have  full  access  to  and  right  to  in- 
spect the  personal  information  in  a  form 
comprehensible  to  the  individual; 

(C)  to  know  the  names  of  all  recipients  of 
information  about  such  individual  including 
the  recipient  organization  and  its  relation- 
ship to  the  system  or  file,  and  the  purpose  and 
date  when  distributed,  unless  such  informa- 
tion is  not  required  to  be  maintained  pur- 
suant to  this  Act; 

(D)  to  know  the  sources  of  the  personal 
Information,  or  where  the  confidentiality  of 
such  sources  Is  required  by  statute,  the  right 
to  know  the  nature  of  such  sources; 

(E)  to  be  accompanied  by  a  person  chosen 
by  the  individual  Inspecting  the  Information, 
except  that  an  agency  or  other  person  may 
require  the  individual  to  furnish  a  written 
statement  authorizing  discussion  of  that  in- 
dividual's file  in  the  person's  presence; 

(F)  to  receive  such  required  disclosures 
and  at  reasonable  standard  charges  for  docu- 
ment duplication,  in  person  or  by  mail.  If 
upon  written  request,  with  proper  identifica- 
tion; and 

(O)  to  be  completely  Informed  about  the 
uses  and  disclosures  made  of  any  such  in- 
formation contained  in  any  such  system  or 
file  except  those  uses  and  disclosures  made 
pursuant  to  law  or  regulation  permitting 
public  inspection  or  copying. 

(2)  Upon  receiving  notice  that  an  individ- 
ual wishes  to  challenge,  correct,  or  explain 
any  personal  Information  about  him  in  a  sys- 
tem or  file,  such  Federal  agency  shall  comply 
promptly  with  the  following  minimum 
requirements: 

(A)  investigate  and  record  the  current 
status  of  the  personal  Information; 

(B)  correct  or  eliminate  any  information 
that  Is  found  to  be  incomplete,  inaccurate, 
not  relevant,  not  timely  or  necessary  to  be 
retained,  or  which  can  no  longer  be  verified; 


(C)  accept  and  include  in  the  record  of 
such  information,  if  the  investigation  does 
not  resolve  the  dispute,  any  statement  of 
reasonable  length  provided  by  the  individual 
setting  forth  his  position  on  the  disputed  in- 
formation; 

(D)  in  any  subsequent  dissemination  or 
use  of  the  disputed  information,  clearly  re- 
port the  challenge  and  supply  any  supple- 
mental statement  filed  by  the  individual; 

(E)  at  the  request  of  such  individual,  fol- 
lowing any  correction  or  elimination  of  chal- 
lenged information,  inform  past  recipients  of 
Its  elimination  or  correction;  and 

(P)  upon  a  failure  to  resolve  a  dispute 
over  information  In  a  system  or  file,  at  the 
request  of  such  individual,  grant  a  hearing 
before  an  official  of  the  agency,  which  shall 
be  conducted  as  follows : 

(1)  such  hearing  shall  be  held  within 
thirty  days  of  the  request  at  which  time  the 
Individual  may  appeal  with  counsel,  present 
evidence,  and  examine  and  cross-examine 
witnesses; 

(11)  any  record  found  after  such  a  hearing 
to  be  incomplete,  Inaccurate,  not  relevant, 
not  timely  nor  necessary  to  be  retained,  or 
which  can  no  longer  be  verified,  shall  within 
thirty  days  of  the  date  of  such  findings  be 
appropriately  modified  or  purged;  and 

(ill)  the  action  or  Inaction  of  any  agency 
on  a  request  to  review  and  challenge  per- 
sonal data  In  its  possession  as  provided  by 
this  section  shall  be  reviewable  by  the  ap- 
propriate United  States  district  court. 

(e)  When  a  Federal  agency  provides  by  a 
contract,  grant,  or  agreement  the  specific 
creation  or  substantial  alteration  of  an  In- 
formation system  or  file  and  the  primary 
purpose  of  the  grant,  contract,  or  agreement 
is  the  creation  or  substantial  alteration  of 
such  an  information  system  or  file,  the 
agency  shall,  consistent  with  Its  authority, 
cause  the  requirements  of  subsections  (a), 
(b),  (c),  and  (d)  to  be  applied  to  such  sys- 
tem or  file.  In  cases  when  contractors  and 
grantees  or  parties  to  an  agreement  are  pulj- 
llce  agencies  of  States  or  the  District  of  Co- 
lumbia or  public  agencies  of  political  sub- 
divisions of  States,  the  requirements  of 
subsections  (a),  (b),  (c),  and  (d)  shall  be 
deemed  to  have  been  met  if  the  Federal 
agency  determines  that  the  State  or  the  Dis- 
trict of  Columbia  or  public  agencies  of  po- 
litical subdivisions  of  the  State  have  adopted 
legislation  or  regulations  which  Impose  simi- 
lar requirements. 

(f)  (1)  Any  Federal  agency  maintaining  or 
proposing  to  establish  a  personal  information 
system  or  file  shall  prepare  and  submit  a 
report  to  the  Commission,  the  General  Serv- 
ices Administration,  and  to  the  Congress  on 
proposed  data  banks  and  information  sys- 
tems or  files,  the  proposed  significant  ex- 
pansion of  existing  data  banks  and  Informa- 
tion systems  or  files,  integration  of  files, 
programs  for  records  linkage  within  or 
among  agencies,  or  centralization  of  re- 
sources and  fEicilitles  for  data  processing, 
which  report  shall  include — 

(A)  the  effects  of  such  proposals  on  the 
rights,  benefits,  and  privileges  of  the  indi- 
viduals on  whom  personal  information  13 
maintained; 

(B)  a  statement  of  the  software  and  hard- 
ware features  which  would  be  required  to 
protect  security  of  the  system  or  file  and 
confidentiality  of  information; 

(C)  the  steps  taken  by  the  agency  to 
acquire  such  features  in  their  systems,  in- 
cluding description  of  consultations  with 
representatives  of  the  National  Bureau  of 
Standards:  and 

(D)  a  description  of  changes  in  existing 
Interagency  or  intergovernmental  relation- 
ships in  matters  involving  the  collection, 
processing,  sharing,  exchange,  and  dissemi- 
nation of  personal  information. 

(2)  The  Federal  agency  shall  not  proceed 
to  Implement  such  proposal  for  a  period  of 
sixty  days  from  date  of  receipt  of  notice 
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from  the  Commission  that  the  proposal  does 
not  comply  with  the  standards  established 
under  or  pursuant  to  this  Act. 

(g)  Each  Federal  agency  covered  by  this 
Act  which  maintains  an  information  system 
or  file  shall  make  reasonable  efforts  to  serve 
advance  notice  on  an  individual  before  any 
personal  Information  on  such  individual  is 
made  available  to  any  person  under  com- 
pulsory legal  process. 

(h)  No  person  may  condition  the  granting 
or  withholding  of  any  right,  privilege,  or 
benefit,  or  make  as  a  condition  of  employ- 
ment the  securing  by  any  individual  of  any 
Information  which  such  individual  may  ob- 
tain through  the  exercise  of  any  right  se- 
cured under  the  provisions  of  this  section. 

DISCLOSUEE  OF  INFORMATION 

Sec.  202.  (a)  No  Federal  agency  shall  dis- 
seminate personal  Information  unless — 

(1)  It  has  made  written  request  to  the 
Individual  who  is  the  subject  of  the  infor- 
mation and  obtained  his  written  consent; 

(2)  the  recipient  of  tlie  personal  informa- 
tion has  adopted  rules  In  conformity  with 
this  Act  for  maintaining  the  security  of  its 
Information  system  and  files  and  the  con- 
fidentiality of  personal  information  contained 
therein;  and 

(3)  ttie  information  is  to  be  used  only  for 
the  purposes  set  forth  by  the  sender  or  the 
recipient  pursuant  to  the  requirements  for 
notice  under  this  Act. 

(b)  Section  201(b)(4)  and  section  202(a) 

(1)  shall  not  apply  when  disclosure  would 
be— 

(1)  to  those  officers  and  employees  of  that 
agency  who  have  a  need  for  such  informa- 
tion in  ordinary  course  of  the  performance 
of  their  duties; 

(2)  to  the  Bureau  of  the  Census  for  pur- 
poses of  planning  or  carrying  out  a  census 
or  survey  pursuant  to  the  provisions  of 
title  13,  United  States  Code; 

(3)  where  the  agency  determuies  that  the 
recipient  of  such  information  has  provided 
advance  adequate  written  assurance  that  the 
Information  will  be  used  solely  as  a  statistical 
research  or  reporting  record,  and  Is  to  be 
transferred  in  a  form  that  is  not  individually 
Identifiable;  or 

(4)  pursuant  to  'a  showing  of  compelling 
circumstances  affecting  health,  safety,  or 
Identification  of  an  individual,  if  upon  such 
disclosure  notification  is  transmitted  to  the 
last  known  address  of  such  individual. 

(o)  Section  202(a)  (1),  (2),  and  (3)  and 
jsectloji  201(b)(4)  shall  not  apply  when 
disclosure  would  be  required  or  permitted 
pursuant  to  subchapter  II  of  chapter  5  of 
title  5  of  the  United  States  Code  (commonly 
known  as  the  Freedom  of  Information  Act  of 
1966). 

(d)  Section  201(b)  (4)  and  paragraplis  (1), 

(2)  ,  and  (3)  of  subsection  (a)  of  this  sec- 
tion shall  not  apply  when  disclosure  would 
be  to  the  Comptroller  General,  or  any  of  his 
authorized  representatives,  in  the  course 
of  the  performance  of  the  duties  of  the  Gen- 
eral Accounting  Office.  Nothing  in  this  Act 
shall  impair  access  by  the  Comptroller  Gen- 
eral, or  any  of  his  authorized  representatives, 
to  records  maintained  by  an  agency,  includ- 
ing records  of  personal  information,  in  the 
course  of  performance  of  such  duties. 

(e)  (1)  Nothing  In  this  section  shall  be 
construed  to  limit  the  efforts  of  the  Govern- 
ment pursuant  to  the  provisions  of  chapter 
35,  title  44  of  the  United  States  Code(  com- 
monly known  as  the  Federal  Reports  Act) 
or  any  other  statute,  to  reduce  the  bvirden 
on  citizens  of  collecting  information  by 
means  of  combining  or  eliminating  vnineces- 
sary  reports,  questionnaires,  or  requests  for 
information. 

(2)  Nothing  In  this  section  shall  be  con- 
strued to  affect  restrictions  on  the  exchange 
of  information  between  agencies  as  required 
by  chapter  35,  title  44  of  the  United  States 
Code  (commonly  known  as  the  Federal 
Reports  Act) . 


(f)  Subsection  (a)  (1)  of  this  section  shall 
not  apply  when  disclosure  would  be  to 
another  agency  or  to  an  instrumentality  ol 
any  governmental  jurisdiction  for  a  law  en- 
forcement activity  if  such  activity  is  au- 
thorized by  statute  and  if  the  head  of  such 
agency  or  instrumentality  has  made  a  written 
request  to  or  has  an  agreement  with  the 
agency  which  maintains  tlie  system  or  file 
specifying  the  particular  portion  of  the  in- 
formation desired  and  the  law  enforcement 
activity  for  which  the  information  is  sought. 

EXEMPTIONS 

Sec.  203.  (a)  The  provisions  of  section 
201  (c)(3)(E),  (d),  and  section  202,  shall 
not  apply  to  any  personal  information  con- 
tained in  any  information  system  or  file  if 
the  head  of  the  Federal  agency  determines, 
in  accordance  with  the  provisions  of  this 
section,  that  the  application  of  the  provi- 
sions of  any  of  such  sections  would  seriously 
damage  national  defense  or  foreign  policy, 
where  the  application  of  any  of  such  provi- 
sions would  seriously  damage  or  impede  the 
purpose  for  which  the  information  is  main- 
tained. 

(b)  The  provisions  of  section  201(d)  and 
section  202  shall  not  apply  to  law  enforce- 
ment intelligence  Information  or  investiga- 
tive information  if  the  head  of  the  Federal 
agency  determines,  in  accordance  with  the 
provisions  of  any  of  such  sections  would 
seriously  damage  or  impede  the  purpose  for 
which  the  information  is  maintained:  Pro- 
vided, That  investigative  information  may 
not  be  exempted  under  this  section  where 
such  information  has  been  maintained  for 
a  period  longer  than  Is  necessary  to  com- 
mence criminal  prosecution.  Nothing  in  this 
Act  shall  prohibit  the  disclosure  of  such 
Investigative  Information  to  a  party  In  liti- 
gation where  required  by  statute  or  court 
rule. 

(c)  (1)  A  determination  to  exempt  any 
such  system,  file,  or  information  may  be 
made  by  the  head  of  any  such  agency  in 
accordance  with  the  requirements  of  notice, 
publication,  and  hearing  contained  in  sec- 
tions 553  (b),  (c),  and  (e),  556,  and  567  of 
title  5,  United  States  Code.  In  giving  notice 
of  an  intent  to  exempt  any  such  system,  file, 
or  information;  the  head  of  such  agency 
shall  specify  the  nature  and  purpose  of  the 
system,  file,  or  Information  to  be  exempted. 

(2)  Whenever  any  Federal  agency  under- 
takes to  exempt  any  information  system,  file, 
or  Information  from  the  provisions  of  this 
Act,  the  head  of  such  Federal  agency  shall 
promptly  notify  the  Commission  of  its  in- 
tent and  afford  the  Commission  opportunity 
to  comment. 

(3)  Tlie  exception  contained  in  section 
553(d)  of  title  5,  United  States  Code  (al- 
lowing less  than  thirty  days'  notice) ,  shall 
not  apply  in  any  determination  made  or  any 
proceeding  conducted  under  this  section. 

ARCHIVAL  RECORDS 

Sec.  204.  (a)  Federal  agency  records  which 
are  accepted  by  the  Administrator  of  Gen- 
eral Services  for  storage,  processing,  and 
servicing  in  accordance  with  section  3103  of 
title  44,  United  States  Code,  shall,  for  the 
purposes  of  this  section,  be  considered  to 
be  maintained  by  the  agency  which  de- 
posited the  records  and  shall  be  subject  to 
the  provisions  of  this  Act,  The  Administra- 
tor of  General  Services  shall  not  disclose 
such  records,  or  any  information  therein, 
except  to  the  agency  which  maintains  the 
records  or  pursuant  to  rules  established  by 
that  agency. 

(b)  Federal  agency  records  pertaining  to 
identifiable  individuals  which  were  trans- 
ferred to  the  National  Archives  of  the  United 
States  as  records  which  have  sufficient  his- 
torical or  other  value  to  warrant  their  con- 
tinued preservation  by  the  United  States 
Government  shall  for  the  purposes  of  this 
Act,  be  considered  to  be  maintained  by  the 
National  Archives  and  shall  not  be  subject 


to  the  provisions  of  this  Act  except  section 
201(b)  (5)  and  (6). 

(c)  The  National  Archives  shall,  on  the 
date  on  which  this  Act  becomes  effective 
and  annually  thereafter,  notify  the  Com- 
mission and  give  public  notice  of  the  exist- 
ence and  character  of  the  information  sys- 
tems and  files  which  it  maintains,  and  cause 
such  notice  to  be  published  in  the  Federal 
Register.  Such  notice  shall  include  at  least 
the  information  specified  under  section  201 
(c)  (3)  (G),  (I),  and  (J). 

exceptions 

Sec.  205.  (a)  No  officer  or  employee  of 
the  executive  branch  of  the  Government 
shall  rely  on  any  exemption  in  subchapter 
II  of  chapter  5  of  title  5  of  the  United  States 
Code  (commonly  known  as  the  Freedom  of 
Information  Act)  to  withhold  information 
relating  to  an  individual  otherwise  access- 
ible to  an  individual  under  this  Act. 

(b)  Nothing  in  this  Act  shall  be  construed 
to  permit  the  withholding  of  any  personal 
infoi-matlon  which  Is  otherwise  required  to 
be  disclosed  by  law  or  any  regulation  there- 
under. 

(c)  The  provisions  of  section  201(d)  (1)  of 
this  Act  shall  not  apply  to  records  collected 
or  furnished  and  used  by  the  Bureau  of  the 
Census  solely  for  statistical  purposes  or  as 
authorized  by  section  8  of  title  13  of  the 
United  States  Code. 

MAILING  LISTS 

Sec.  206.  (a)  An  individual's  name  and 
address  may  not  be  sold  or  rented  by  a 
Federal  agency  unless  such  action  is  spe- 
cifically authorized  by  law.  This  provision 
shall  not  be  construed  to  require  the  con- 
fidentiality of  names  and  addresses  other- 
wise permitted  to  be  made  public. 

(b)  Upon  written  request  of  any  Indivi- 
dual, any  person  engaged  in  interstate  com- 
merce who  maintains  a  mailing  list  shall 
remove  the  individual's  name  and  address 
from  such  list. 

TITLE  III— MISCELLANEOUS 
definitions 

Sec.  301.  As  used  in  this  Act — 

(1)  the  term  "Commi.ssion"  means  the 
Privacy  Protection  Commission; 

(2)  the  term  "personal  information" 
means  any  information  that  identifies  or 
describes  any  characteristic  of  an  individual. 
Including,  but  not  limited  to,  his  education, 
financial  transactions,  medical  history,  crimi- 
nal or  employment  record,  or  that  affords  a 
basis  for  inferring  personal  characteristics, 
such  as  finger  and  voice  prints,  photographs, 
or  things  done  by  or  to  such  individual; 
and  the  record  of  his  presence,  registration, 
or  membership  in  an  organization  or  activity, 
or  admission  to  an  institution; 

(3)  the  term  "individual"  means  a  citizen 
of  the  United  States  or  an  alien  lawfiUly 
admitted  through  permanent  residence: 

(4)  the  term  "information  system"  means 
the  total  components  and  operations,  whether 
automated  or  manual,  by  which  personal  in- 
formation, including  name  or  identifier,  is 
collected,  stored,  processed,  handled,  or  dis- 
seminated by  an  agency; 

(5)  the  term  "file"  means  a  record  or 
series  of  records  containing  personal  infor- 
mation about  Individuals  which  may  be 
maintained  within  an  information  system; 

(6)  the  term  "data  bank"  means  a  file  or 
series  of  files  pertaining  to  individuals; 

(7)  the  term  "Federal  agency"  means  any 
department,  agency,  instrumentality,  or  es- 
tablishment in  the  executive  branch  of  the 
Government  of  the  United  States  and  in- 
cludes any  officer  or  employee  thereof; 

(8)  the  term  "Investigative  information" 
means  information  associated  with  an  iden- 
tifiable individual  compiled  by — 

(A)  an  agency  in  the  course  of  conducting 
a  criminal  investigation  of  a  specific  criminal 
act  where  such  investigation  is  pursuant  to 
a  statutory  function  of  the  agency.  Such 
information  may  pertain  to  that  criminal  act 
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and  be  derived  from  reports  of  Informants 
and  Investigators,  or  from  any  type  of  sur- 
veillance. The  term  does  not  Include  criminal 
history  Information  nor  does  it  include  initial 
reports  filed  by  a  law  enforcement  agency 
describing  a  specific  Incident,  indexed  chron- 
ologically and  expressly  required  by  State  or 
Federal  statute  to  be  made  public;  or 

(B)  by  an  agency  with  regulatory  Jurisdic- 
tion which  is  not  a  law  enforcement  agency 
in  the  coiirse  of  conducting  an  investigation 
of  specific  activity  which  falls  within  the 
agency's  regulatory  Jurisdiction».For  the  pur- 
poses of  this  paragraph,  an  "agency  with 
regulatory  Jurisdiction"  is  an  agency  which 
Is  empowered  to  enforce  any  Federal  statute 
or  regulation,  the  violation  of  which  subjects 
the  violator  to  criminal  or  civil  penalties; 

(9)  the  term  "law  enforcement  intelli- 
gence information"  means  information  asso- 
ciated with  an  identifiable  individual  com- 
piled by  a  law  enforcement  agency  in  the 
co\irse  of  conducting  an  investigation  of  an 
Individual  in  anticipation  that  he  may  com- 
mit a  specific  criminal  act,  including  Infor- 
mation derived  from  reports  of  informants, 
Investigators,  or  from  any  type  of  siureil- 
lance.  The  term  does  not  include  criminal 
history  information  nor  does  it  include  ini- 
tial reports  filed  by  a  law  enforcement  agency 
describing  a  specific  incident,  indexed  chron- 
ologically by  incident  and  expressly  required 
by  State  or  Federal  statute  to  be  made  pub- 
lic; 

(10)  the  term  "criminal  history  informa- 
tion" means  information  on  an  individual 
consisting  of  notations  of  arrests,  deten- 
tions, indictments,  informations,  or  other 
formal  criminal  charges  and  any  disposition 
arising  from  those  arrests,  detentions,  indict- 
ments. Informations,  or  charges.  The  term 
shall  not  include  an  original  t>ook  of  entry 
or  police  blotter  maintained  by  a  law  en- 
forcement agency  at  the  place  of  an  original 
arrest  or  place  of  detention.  Indexed  chrono- 
logically and  required  to  be  made  public,  nor 
shall  it  Include  court  records  of  public  crim- 
inal proceedings  indexed  chronologically;  and 

(11)  the  term  "law  enforcement  agency" 
means  an  agency  whose  employees  or  agents 
are  empowered  by  State  or  Federal  law  to 
make  arrests  for  violations  of  State  or  Fed- 
eral law. 

CRIMINAL  PENALTY 

Sec.  302.  (a)  Any  officer  or  employee  of 
any  Federal  agency  who  willfully  keeps  an 
information  system  without  meeting  the  no- 
tice requirements  of  this  Act  set  forth  in 
section  201(c)  shall  be  fined  not  more  than 
$10,000  In  each  Instance  or  Imprisoned  not 
more  than  five  years,  or  both. 

(b)  Whoever,  being  an  officer  or  employee 
of  the  Commission,  shall  disseminate  any 
personal  information  about  any  individual 
obtained  in  the  course  of  such  officer  or  em- 
ployee's duties  in  any  manner  or  for  any 
purpose  not  specifically  authorized  by  law 
shall  be  fined  not  more  than  $10,000,  or  Im- 
prisoned not  more  than  five  years,  or  both. 

CIVIL  REMEDIES 

Sec.  303.  (a)  Any  individual  who  is  denied 
access  to  information  required  to  be  disclosed 
imder  the  provisions  of  this  Act  may  bring 
a  civU  action  in  the  appropriate  district  court 
of  the  United  States  for  damages  or  other 
appropriate  relief  against  the  Federal  agency 
which  denied  access  to  such  information. 

(b)  The  Attorney  General  of  the  United 
States,  or  any  aggrieved  person,  may  bring 
an  action  In  the  appropriate  United  States 
district  court  against  any  person  who  has 
engaged,  is  engaged,  or  is  about  to  engage 
In  any  acts  or  practices  in  violation  of  the 
provisions  of  this  Act,  to  enjoin  such  acta 
or  practices. 

(c)  Any  person  who  violates  the  provisions 
of  this  Act,  or  any  rule,  regulation,  or  order 
Issued  thereunder,  shall  b«  liable  to  any 
person  aggrieved  thereby  In  an  amount  equal 
to  the  sum  of — 


(1)  any  actual  damages  sustained  by  an 
Individual; 

(2)  punitive  damages  where  appropriate; 
and 

(3)  in  the  case  of  any  successful  action  to 
enforce  any  liability  under  this  section,  the 
costs  of  the  action  together  with  reasonable 
attorney's  fees  as  determined  by  the  court. 

(d)  The  United  States  consents  to  be  sued 
under  this  section  without  limitation  on  the 
amount  in  controversy. 

JtmlSDICTION   OF  DISTRICT  COURTS 

Sec.  304.  (a)  The  district  courts  of  the 
United  States  have  Jurisdiction  to  hear  and 
determine  civil  actions  brought  under  section 
303  of  this  Act  and  may  examine  the  informa- 
tion in  camera  to  determine  whether  such 
information  or  any  part  thereof  may  be  with- 
held under  any  of  the  exemptions  in  section 
203  of  this  Act.  The  burden  Is  on  the  Federal 
agency  to  sustain  such  action. 

(b)  In  any  action  to  obtain  Judicial  review 
of  a  decision  to  exempt  any  personal  in- 
formation from  any  provision  of  this  Act,  the 
court  may  examine  such  information  in 
camera  to  determine  whether  such  informa- 
tion or  any  part  thereof  is  properly  classified 
with  respect  to  national  defense,  foreign 
policy  or  law  enforcement  intelligence  In- 
formation or  Investigative  information  and 
may  be  exempted  from  any  provision  of  this 
Act.  "The  burden  is  on  the  Federal  agency 
to  sustain  any  claim  that  such  information 
may  be  so  exempted. 

EFFECTI\'E  DATE 

Sec.  305.  This  Act  shall  become  effective 
one  year  after  the  date  of  enactment  except 
that -the  provisions  of  title  I  of  this  Act  shall 
become  effective  on  the  date  of  enactment. 

AUTHORIZATION  OP  APPROPRIATIONS 

Sec.  306.  There  ace  authorized  to  be  appro- 
priated such  sums  as  may  be  necessary  to 
carry  out  the  provisions  of  this  Act. 

Mr.  ERVIN.  Mr.  President,  after  the 
committee  had  reported  the  bill,  the 
committee  staff  worked  out  a  number  of 
amendments  with  the  Office  of  Man- 
agement and  Budget  and  also  other 
perfecting  amendments  which  I  send  to 
the  desk  at  this  time  and  ask  they  be 
voted  on  en  bloc. 

The  PRESIDING  OFFICER.  The 
clerk  will  report  the  amendments. 

The  legislative  clerk  read  as  follows: 

On  page  26,  line  21  immediately  after  the 
period  insert  the  following  new  sentence: 
"A  subpena  shall  be  Issued  only  upon  an 
affirmative  vote  of  a  majority  of  aU  mem- 
bers of  the  Commission.". 

On  page  31,  line  1,  strike  out  "travel, 
hotel,  and  entertainment  res-"  and  insert 
In  lieu  thereof  "cable  television  and  other 
telecommunications  media,  travel,  hotel, 
and  entertainment  res-". 

On  page  33,  line  10,  strike  out  all  after 
"(1)"  up  to  the  semicolon  on  line  13,  and 
Insert  in  lieu  thereof  the  following:  "Insure 
that  personal  Information  maintained  In 
the  system  or  file  is  accurate,  complete, 
timely,  and  relevant  to  the  purpose  for 
which  it  is  collected  or  maintained  by  the 
agency  at  the  time  any  access  is  granted  to 
the  file,  material  is  added  to  or  taken  from 
the  file,  or  at  any  time  it  is  used  to  make 
a  determination  affecting  the  subject  of  the 
file." 

On  page  34,  line  22,  strike  out  all  that 
follows  through  the  period  on  line  24,  and 
Insert  In  lieu  thereof  the  following:  "Such 
Information  is  relevant  and  necessary  to 
carry  out  a  statutory  purpose  of  the  agency." 

On  age  37,  line  15,  strike  out  all  through 
the  semicolon  on  line  17  and  insert  in  lieu 
thereof  the  following  new  subparagraph; 

"(D)  to  know  the  sources  of  personal  in- 
formation (1)  unless  the  confidentiality  of 
any  source  Is  required  by  statute,  then  th« 


right  to  know  the  natvue  of  such  sovirce;  or 
(11)  unless  Investigative  material  used  to  de- 
termine the  suitability,  eligibility,  or  qualifi- 
cations for  Federal  civilian  employment,  mil- 
itary service.  Federal  contracts,  or  access  to 
classified  information,  is  complied  by  a  Fed- 
eral agency  in  pursuit  of  an  authorized  In- 
vestigative responsibUlty,  and  in  the  course 
of  compiling  such  materials,  information, 
prejudicial  to  the  subject  of  the  Investiga- 
tion Is  revealed  through  a  source  who  fur- 
nishes such  information  to  the  Crovemment 
under  the  express  provision  that  the  Identity 
of  the  source  will  be  held  In  confidence,  and 
where  the  disclosure  of  such  information 
would  identify  and  be  prejudicial  to  the 
rights  of  the  confidential  source,  then  the 
right  to  know  the  nature  of  such  Infonnatlon 
and  to  examine  that  Information  if  it  it 
found  to  be  material  or  relevant  to  an  ad- 
ministrative or  Judicial  proceeding  by  a  Fed- 
eral Judge  or  Federal  administrative  officer. 
Provided,  that  investigative  material  shall 
not  be  made  available  to  promotion  boards 
which  are  empowered  to  promote  or  advance 
individuals  In  Federal  employment,  except 
when  the  appointment  wotUd  be  from  a  non- 
crltlcal  to  a  critical  security  position." 

On  page  38,  line  15,  after  "relevant"  strike 
the  comma  and  insert  the  following:  "to 
a  statutory  purpose  of  the  agency,". 

On  page  39,  line  5,  strike  out  all  after  "(P) " 
through  line  8,  and  Insert  in  lieu  thereof  the 
following.  "Not  later  than  sixty  days  after 
receipt  of  notice  from  an  individual  making 
a  request  concerning  personal  information, 
make  a  determination  with  respect  to  such 
request  and  notify  the  individual  of  the  de- 
termination and  of  the  individual's  right  to 
a  hearing  before  an  official  of  the  agency 
which  shall  if  requested  by  the  Individual, 
be  conducted  as  follows:". 

On  page  39,  line  9,  immediately  after  "hear- 
ing" insert  "shall  be  conducted  in  an  expe- 
ditious manner  to  resolve  the  dispute 
promptly  and". 

On  page  39,  line  10,  strike  out  "at  which 
time"  and  Insert  the  following: 

"and,  unless  the  individual  requests  a  for- 
mal hearing,  shall  be  conducted  on  an  in- 
formal basis,  except  that". 

On  page  39,  line  11,  strike  out  "appeal" 
and  Insert  In  lieu  thereof  "appear". 

On  page  39,  line  22,  immediately  after 
"reviewable"  insert  "de  novo". 

On  page  39,  between  lines  23  and  24,  in- 
sert the  following :  "An  agency  may,  for  good 
cause,  extend  the  time  for  making  a  determi- 
nation under  this  subparagraph.  The  indi- 
vidual affected  by  such  an  extension  shaU  be 
given  notice  of  the  extension  and  the  reason 
therefore." 

On  page  39,  line  25,  immediately  after 
"agreement"  Insert  "for",  and. 

On  page  40,  line  1,  immediately  before  "of" 
Insert  ",  or  the  operation  by  or  on  behalf 
of  the  agency". 

On  page  40,  line  2,  strike  out  "or"  the 
second  time  it  appears  and  insert  in  lieu 
thereof  a  comma. 

On  page  40,  line  S,  Immediately  after 
"alteration"  Insert  ",  or  the  operation  by  or 
on  behalf  of  the  agency". 

On  page  42,  line  19,  strike  out  "or  the 
recipient". 

On  page  42,  line  21,  strike  out  "201(b)  (4) 
and  section". 

On  page  43,  line  6,  strike  out  "research 
or  reporting"  and  Insert  In  Ueu  thereof  "re- 
porting or  research". 

On  page  43,  line  10,  strike  out  "safety,  or 
Identification"  and  insert  In  lieu  thereof  "or 
safety". 

On  page  43,  line  13,  strike  out  all  through 
the  period  on  line  17. 

On  page  43,  line  18,  strike  out  "(d) "  and 
insert  in  lieu  thereof  "(c)  ". 

On  page  44,  line  1,  strike  out  "(e) "  and 
Insert  in  lieu  thereof  "(d)  ". 

On  page  44,  line  12,  strike  out  "(f)"  and 
Insert  in  lieu  thereof  "(e)  ", 
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On  page  45,  line  2,  strike  out  the  comma 
and  Insert  In  Ueu  thereof  "or". 

On  page  45,  line  10,  after  the  colon  Insert 
the  following:  "Provided  that  Investigatory 
records  shall  be  exempted  only  to  the  ext«nt 
that  the  production  of  such  records  would 

(A)  Interfere  with  enforcement  proceedings, 

(B)  deprive  a  person  of  a  right  to  a  fair  trial 
or  an  impartial  adjudication,  (C)  disclose 
the  identity  of  a  confidential  source,  and  in 
the  case  of  a  record  compiled  by  a  criminal 
law  enforcement  authority  in  the  course  of  a 
criminal  investigation,  or  by  an  agency  con- 
ducting a  lawful  national  security  intelli- 
gence Investigation,  confidential  information 
furnished  only  by  the  confidential  source, 
(E)  disclose  confidential  investigative  tech- 
niques and  procedures  which  are  not  other- 
wise generally  known  outside  the  agency,  or 
(P)  endangers  the  life  or  physical  safety  of 
law  enforcement  personnel  ." 

On  page  47,  line  7,  strike  out  "section 
201(c)(3)  (Q),  (I),  and  (J)"  and  insert  in 
lieu  thereof  "sections  202(c)(3)  (A),  (B), 
(0).  (E),  (F),  (G),  (I),  and  (J)." 

On  page  47,  between  lines  23  and  24,  insert 
the  following  new  subsection: 

"(d)  The  provisions  of  this  Act  shall  not  re- 
quire the  disclosure  of  testing  or  examination 
material  used  solely  to  determine  indivlduai 
qualifications  for  appointment  or  promotion 
in  the  Federal  service  if  the  disclosure  of  such 
material  would  compromise  the  objectivity 
or  fairness  of  the  testing  or  examination 
process.". 

On  page  48,  between  lines  8  and  9,  Insert 
the  following  new  section: 

REGULATIONS 

Sec.  207.  Each  Federal  agency  subject  to 
the  provisions  of  this  Act  shall,  not  later 
than  six  months  after  the  date  on  which  this 
Act  becomes  effective,  promulgate  regula- 
tions to  Implement  the  standards,  safe- 
guards, and  access  reqtilrements  of  this  title 
and  such  other  regulations  as  may  be  nec- 
essary to  implement  the  requirements  of  this 
Act. 

On  page  62,  line  5,  strike  out  "$10,000"  and 
Insert  In  lieu  thereof  "$2,000." 

On  page  62,  line  6,  strike  out  "five"  and 
Insert  In  lieu  thereof  "two". 

On  page  62,  lines  22  and  23,  strike  out  "has 
engaged,  is  engaged,"  and  insert  in  lieu 
thereof  "is  engaged." 

On  page  53,  line  l,  strike  out  "Any"  and 
all  that  follows  through  "liable"  on  line  3, 
and  Insert  in  lieu  thereof  the  following: 
"The  United  States  shall  be  liable  for  the 
actions  or  omissions  of  any  officer  or  em- 
ployee of  the  Government  who  violates  the 
provisions  of  this  Act,  or  any  rule,  regula- 
tion, or  order  issued  thereimder  in  the  same 
manner  and  to  the  same  extent  as  a  private 
Individual  under  like  circumstances". 

On  page  63,  line  12,  immediately  after  the 
period  Insert  the  following:  "A  civil  action 
against  the  United  States  under  subsection 
(c)  of  this  section  shall  be  the  exclusive 
remedy  for  the  wrongful  action  or  omission 
of  any  officer  or  employee." 

On  page  47,  between  lines  23  and  24,  in- 
sert the  following: 

(d)  "The  provisions  of  this  Act,  with  the 
exception  of  Sections  201(a)  (2),  201(b)  (2), 
(3),  (4),  (5),  (6),  and  (7).  201(c)(2),  201(c) 
(3)  (A),  (B),  (P),  and  (F),  and  202(a)  (2) 
and  (3)  shall  not  apply  to  foreign  intelli- 
gence Information  systems  or  to  systems  of 
personal  Information  involving  intelligence 
sources  and  methods  designed  for  protection 
from  unauthorized  disclosure  pursuant  to  50 
U.S.C.A.  403." 

Mr.  ERVIN.  I  might  state  to  the  Sen- 
ate that  none  of  these  amendments 
makes  any  fundamental  alteration  in  the 
bill.  They  merely  clarify  certain  sections 
and  make  certain  adjustments  to  satisfy 
some  of  the  requests  made  by  the  Office 
of  Management  and  Budget. 


The  amendments  were  agreed  to  en 
bloc. 

Mr.  ERVIN.  Mr.  Pi'esident,  I  yield  to 
the  distinguished  Senator  from  Connect- 
icut with  the  imderstanding  I  do  not 
thereby  lose  my  right  to  the  floor. 

Mr.  WEICKER.  Mr.  President,  I  ask 
unanimous  consent  that  Mr.  Bob 
Dotchin,  Geoffrey  Baker,  and  John  Har- 
vey of  my  staff  be  permitted  the  priv- 
ilege of  the  floor  during  debate  on  this 
matter. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

Mr.  WEICKER.  I  thank  the  distin- 
guished Senator.   

The  PRESIDING  OFFICER.  The  Sen- 
ator from  North  Carolina. 

Mr.  ERVIN.  Mr.  President,  I  ask  unani- 
mous consent  to  insert  in  the  Record  at 
this  point  a  memorandum  which  explains 
in  detail  the  amendments  to  the  bill  that 
the  Senate  has  just  adopted. 

There  being  no  objection,  the  memo- 
randum was  ordered  to  be  printed  in  the 
Record,  as  follows: 

Amendments  to  the  Peder.^l  Privacy  Act 

Attached  are  both  technical  and  substan- 
tive Committee  amendments  to  S.  3418  which 
have  been  drafted  since  this  legislation  was 
reported  August  20  by  the  Committee  on 
Government  Operations.  These  amendments 
reflect  an  effort  to  improve  S.  3418  and  in 
part  are  based  upon  suggestions  offered  by 
OMB  director,  Roy  Ash  in  a  letter  to  Senator 
Ervin  dated  September  18,  1974, 

TECHNICAI.  AND  SUBSTANTIVE  COMMITTEE 
AMENDMENTS 

1.  Section  105(a)(1)  on  page  26,  line  21. 
It  was  intended  in  the  bill  as  reported  by 
the  Government  Operations  Committee  that 
no  subpoena  shall  be  Issued  by  the  Federal 
Privacy  Protecton  Commission  unless  it  was 
approved  by  a  majority  vote  by  all  members 
of  the  Commission.  While  this  point  was 
covered  indirectly  in  another  section  govern- 
ing action  by  the  Commission,  It  was  felt 
necessary  to  clear  up  any  ambiguity  with  an 
amendment  which  specfically  states  that  re- 
quirement. 

2.  Section  201(b)(1)  on  page  33,  line  10. 
As  reported  the  bill  requires  that  Informa- 
tion maintained  in  agency  systems  or  files 
be  accurate,  complete,  timely,  and  relevant. 
Under  these  standards  agencies  would  be 
required  to  search  through  all  of  their  files 
and  clean  out  any  "dirty",  Inaccurate,  or  Ir- 
relevant material.  In  order  to  reduce  the  cost 
and  administrative  burden  of  such  a  require- 
ment this  amendment  proposes  to  require 
the  "cleaning  up"  of  files  at  the  time  any 
access  is  granted  to  a  file,  material  is  added  to 
or  taken  from  a  file,  or  at  any  time  the  file  Is 
used  to  make  a  determination  affecting  the 
subject  of  the  file. 

There  may  be  an  Administration  amend- 
ment which  would  seek  to  require  the  clean- 
ing up  of  files  only  at  the  time  a  determina- 
tion is  made  affecting  the  subject  of  the  file — 
a  much  weaker  standard  than  proposed  here. 

3.  Section  201(b)(7)  on  page  34,  line  22. 
This  section  would  prohibit  agencies  from 
establishing  programs  to  collect  or  maintain 
Information  about  how  individuals  exercise 
First  Amendment  rights.  An  exception  Is 
provided  If  an  agency  head  specifically  deter- 
mines that  the  program  is  required  for  the 
administration  of  a  statute  which  the  agency 
is  charged  with  administering.  It  seemed  that 
a  much  tighter  standard  would  be  that  used 
throughout  the  rest  of  the  Act  which  would 
permit  an  exception  only  when  "such  In- 
formation is  relevant  and  necessary  to  carry 
out  a  statutory  purpose  of  the  agency." 

4.  Section  201(d)(1)(D)  on  page  37,  line 
16.  This  section  requires  that  agencies  dis- 
close the  sources  of  personal  information 


unless  the  confidentiality  of  such  sources  is 
required  by  statute.  In  any  other  instance, 
however,  agencies  would  be  required  under 
this  Act  to  make  available  to  the  subject  of 
the  file  any  comments  by  third  parties  and 
Identify  those  third  parties  in  the  record. 
While  this  requirement  is  not  without  merit 
the  Civil  Service  Commission  and  other  agen- 
cies express  concern  that  confidentiality  is 
necessary  in  soliciting  candid  comments  dur- 
ing background  Investigations  of  persons  to 
determine  their  suitability  for  employment 
for  military  service,  to  receive  Federal  con- 
tracts or  to  gain  access  to  classified  materials. 

Should  it  be  decided  *hat  protection  is 
needed  for  certain  third  party  comments,  the 
attached  amendments  include  a  fairly  re- 
strictive draft  amendment  which  would,  in 
a  case  where  disclosure  of  third  party  infor- 
mation would  identify  and  be  prejudicial  to 
the  rights  of  the  confidential  source,  permit 
the  subject  of  the  file  to  know  only  the 
nature  of  the  Information  provided.  How- 
ever, if  the  information  were  to  be  found 
material  or  relevant  to  an  administrative  or 
Judicial  proceeding  the  Judge  or  federal  ad- 
ministrative officer  could  make  it  available 
to  the  subject  of  the  file.  A  further  proviso 
would  require  that  such  investigative  ma- 
terial could  not  be  made  available  to  pro- 
motion boards  unless  the  appointment  under 
consideration  would  be  from  a  non-critical 
to  a  critical  security  position. 

5.  Section  201(d)  (2)  (F)  on  page  39,  line  5. 
As  the  bill  was  reported,  there  was  no  time 
limit  for  the  agency  to  respond  to  an  initial 
request  for  information  about  his  file.  This 
amendment  would  set  a  limit  for  sixty  days 
after  receipt  of  notice  from  an  individual  re- 
questing certain  personal  information  for 
the  agency  to  make  a  determination  with 
respect  to  such  request  and  notify  the  in- 
dividual whether  the  agency  will  provide  the 
information  and  of  his  right  to  a  hearing 
within  the  agency. 

6.  Section  201(d)  (2)  (F)  on  page  39,  Unes 
9  and  10.  These  amendments  require  the 
agency  to  conduct  hearings  in  an  expeditious 
manner  and  permit  the  individual  to  request 
either  a  formal  or  informal  hearing  before 
the  agency  regarding  requests  to  challenge 
certain  information  within  a  file. 

7.  Section  201(d)  (2)  (F)  (ill)  on  page  39, 
line  22.  This  amendment  provides  for  a  Fed- 
eral district  court  to  review  a  petition  to 
challenge  personal  data  in  a  de.novo  pro- 
ceeding. This  is  a  technical  amendment — 
albeit  an  Important  one — since  it  has  always 
been  assumed  that  appeals  would  be  de  novo 
in  fact  was  so  discussed  in  the  Committee 
report.  The  actual  wording  was  merely  left 
out  of  the  final  draft. 

8.  Section  201(e)  on  page  40,  line  1.  It  was 
felt  that  an  amendment  was  needed  to  per- 
mit agencies  to  extend  the  safeguards  of  tliiis 
Act  to  those  private  or  State  and  local  gov- 
ernment contractors  or  grantees,  in  those 
limited  situations  covered  by  the  bill  where 
the  contract  or  grant  is  for  the  specific  pur- 
pose of  creating  or  altering  an  information 
system,  to  the  additional  case  where  the  con  - 
tract  or  grant  might  specifically  be  for  the 
operation  by  or  on  behalf  of  the  agency.  Ap- 
parently, Federal  agencies  do  contract  with 
private  firms  on  a  regular  basis  for  the  use 
of  data  processing  and  Information  facilities 
and  this  coverage  is  therefore  necessary. 

9.  Section  202(b)  on  page  42,  line  21.  Strike 
out  the  words  "201(b)  (4)  and  Section".  Un- 
der this  general  section,  an  agency  would 
have  to  obtain  the  consent  of  an  individual 
before  It  could  transfer  Information  out  of 
its  files  about  that  Individual  to  offices  and 
employees  of  the  agency  in  the  ordinary 
course  of  'their  duties;  to  the  Bureau  of  the 
Census  to  carry  out  a  census  or  survey  under 
the  provisions  of  its  act;  where  advance  writ- 
ten notice  has  been  obtained  that  the  Infor- 
mation provided  will  be  used  only  as  a 
statistical  record;  or  whether  It  Is  a  com- 
pelling circumstance  affecting  the  health  or 
safety  of  the  subject  of  the  file.  As  reported. 
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the  bill  would  also  excuse  the  agenx;y  hi  the 
nforementloned  clrciimstances  from  reoord- 
ing  the  persons  or  agencies  to  whom  the  In- 
formation was  distributed.  On  reflection.  It 
v.as  determined  that  this  woiild  not  b«  a 
desirable  featxire  and  that  all  disclosures  of 
information  outside  of  the  file  should  be 
recorded. 

10.  Section  203(b)  on  page  45,  line  10.  In 
llie  bill  as  recorded  criminal  investigative 
information  would  have  had  to  be  released 
after  a  period  necessary  to  commence  crimi- 
nal prosecution.  It  was  felt  that  the  language 
of  the  Hart  Amendment,  adopted  when  the 
Congress  passed  the  recent  Amendments  to 
the  Freedom  of  Information  Act,  was  a  much 
more  specific  and  carefully  drawn  provision 
for  the  ultimate  release  of  criminal  Investi- 
gative records  and  that  its  language  be  sub- 
stituted here  since  It  had  already  received 
Justice  Department  approval. 

11.  Section  205  on  page  47,  between  lines 
23  and  24.  The  CivU  Service  Commission  has 
made  what  appears  to  be  a  reasonable  request 
that  the  Act  not  permit  the  disclosure  of 
testing  or  examination  material  used  solely 
to  determine  qualifications  of  an  Individual 
for  appointment  or  promotion  In  the  Federal 
service.  In  those  Instances  where  the  dis- 
closure of  that  material  would  compromise 
the  testing  of  examination  process — In  other 
words,  where  the  release  of  test  scores  would 
permit  the  transfer  of  that  information  out- 
side an  agency  and  require  the  frequent 
changing  of  Civil  Service  Commission  exams. 

12.  Section  207.  This  wotild  be  a  new  sec- 
tion adding  a  specific  requirement  that  Fed- 
eral agencies  subject  to  the  provisions  of  this 
Act,  within  six  months  after  the  date  on 
which  the  Act  becomes  effective — this  wouild 
be  one  year  and  six  months  after  the  bill  Is 
signed  Into  law — would  be  required  to  pro- 
mulgate regulations  to  implement  the  stand- 
ards, safeguards,  and  access  requirements  of 
the  Act. 

13.  Section  303(c)  on  page  53,  line  1  and 
on  page  53,  line  12.  As  It  is  now  drafted,  the 
civil  liability  under  the  Act  runs  against  an 
individual  employee  of  a  Federal  agency  who 
might  violate  the  provisions  of  the  Act  or  a 
rule  Issued  thereunder.  It  has  been  suggested 
that  this  is  an  unusual  provision  and  that 
civil  liabilities  should  run  only  against  the 
agency  itself.  An  individual  suing  under  the 
Act,  however,  should  be  able  to  recover  both 
actual  and  general  damages  and  there  shoiUd 
be  included  a  provision  for  liquidated  dam- 
ages of  say  $1,000  Into  the  assessed  against 
the  agency  for  a  violation  of  the  Act. 

Mr.  ERVIN.  Mr.  President.  I  think  this 
bill  as  amended  by  the  amendments  just 
adopted,  as  well  as  by  the  committee 
substitute,  constitutes  landmark  legisla- 
tion. 

Mr.  President,  S.  3418  represents  the 
culmination  of  many  months  of  work  by 
the  Committee  on  Government  Opera- 
tions to  fashion  legislation  that  will 
guarantee  the  rights  of  all  Americans 
with  respect  to  the  gathering,  use,  and 
disclosure  of  information  about  them  by 
the  Federal  Government.  I  might  also 
add  inferentially  that  this  bill  also  rep- 
resents the  culmination  of  many  years 
of  work  by  the  Judiciary  Subcommittee 
on  Constitutional  Rights. 

A  debt  of  gratitude  is  owed  to  two 
members  of  the  committee  in  particu- 
lar— Senator  Percy  of  Illinois,  the  rank- 
ing minority  member,  and  Senator 
MusKiE  of  Maine,  the  chairman  of  the 
Subcommittee  on  Intergovernmental 
Relations. 

Senator  Percy  supplied  much  of  the 
initiative  behind  the  introduction  of  the 
bill  and  much  of  the  manpower  behind 
its  development  in  the  committee. 


Senator  Muskie's  contributions  to  the 
the  bill  have  been  invaluable.  He  and  his 
able  staff  on  the  Subcommittee  on  In- 
tergovernmental Relations  have  been 
largely  responsible  for  the  reasonable 
and  sensible  approach  that  is  embodied 
in  the  bill  before  us  today. 

Of  course,  praise  must  go  to  all  mem- 
bers of  the  Committee  on  Government 
Operations.  Without  their  many  valu- 
able contributions,  we  would  have  been 
unable  to  develop  the  sensible  bill  that 
the  committee  reported  imanimously  to 
the  Senate. 

Mr.  President,  S.  3418  establishes  a 
Federal  Privacy  Commission  and  pro- 
vides for  safeguards  and  standards  which 
Federal  agencies  must  follow  in  the  col- 
lection, maintenance,  and  dissemination 
of  information  about  individual  Ameri- 
cans. 

The  bill  applies  to  the  departments 
and  agencies  of  the  Federal  executive 
branch. 

In  addition,  a  department  or  agency 
may  apply  its  provisions  to  a  personal 
data  bank  or  a  personal  information 
system  which  is  specifically  created  or 
substantially  altered  through  a  grant, 
contract,  or  agreement  with  that  depart- 
ment or  agency. 

The  reforms  wrought  by  S.  3418  have 
been  a  long  time  coming.  This  is  true  de- 
spite the  fact  that  the  principles  It  im- 
plements, of  fair,  honest,  and  responsible 
behavior  by  Government  toward  its  citi- 
zens, are  those  recognized  values  of 
Western  jurisprudence  and  democratic 
constitutional  government.  More  impor- 
tant, they  are  the  principles  upon  which 
our  own  Constitution  rests.  Their  re- 
statement as  legislative  guarantees  are 
vital  today. 

Somehow,  the  varied  and  wide-rang- 
ing functions  which  have  been  thrust 
very  rapidly  upon  the  Federal  manage- 
ment machinery  of  an  earlier  time,  have 
left  great  loopholes  for  the  gathering, 
use  and  disclosure  of  Information  about 
Americans  in  ways  and  for  reasons  that 
should  give  us  serious  pause.  The  advent 
of  computer  technology  and  new  ways 
of  information  storage  and  sharing 
which  have  made  it  possible  for  govern- 
ment to  provide  new  services  and  to  carry 
out  new  programs,  have  also  encouraged 
the  extension  of  some  practices  of  doubt- 
ful wisdom  or  constitutionality.  These 
practices  have  been  sanctioned  or  tole- 
rated by  administrations  regardless  of 
the  party  in  power.  For  this  reason  the 
concern  over  the  resulting  threats  to 
freedom  has  brought  complaints  to  Con- 
gress from  Americans  in  all  walks  of  life. 

These  complaints  have  been  examined 
by  congressional  committees,  special 
Government  studies,  commissions, 
boards,  and  groups.  They  have  been  ex- 
amined by  private  organizations  and 
professional  associations.  Throughout 
our  land,  the  subject  of  privacy  has  been 
debated  as  it  applies  for  all  citizens  and 
as  it  applies  to  the  needs  of  special 
groups. 

Mr.  President,  It  Is  my  opinion  that 
there  is  very  little  left  to  debate.  I  believe 
S.  3418  contains  the  minimum  recom- 
mendations made  for  protecting  privacy 
and  for  establishing  constitutional  rules 
for  Government's  use  of  computer  tech- 
nology for  personal  data  systems. 


This  bill  provides  an  Information  bill 
of  rights  for  the  citizen  and  a  code  of 
fair  information  practice  for  the  depart- 
ments and  agencies  of  the  executive 
branch.  There  have  been  many  bills  in- 
troduced to  protect  the  privacy  of  certain 
groups  of  citizens.  S.  3418  is  legislation 
aimed  at  protecting  the  privacy  of  all 
Americans,  whenever  the  Federal  Gov- 
ernment collects,  keeps,  or  uses  personal 
information  from  or  about  them. 

Although  many  witnesses  have  said 
that  the  disclosures  of  Watergate  high- 
lighted the  need  for  this  bill,  the  com- 
mittee report  makes  clear  that  the  bill  is 
based  on  long-standing  complaints  of 
governmental  threats  to  privacy  which 
will  haunt  Americans  in  the  years  ahead 
unless  this  legislation  is  enacted. 

According  to  the  report  of  the  Govern- 
ment Operations  Committee,  the  pur- 
pose of  the  bUl  Is  to: 

Promote  governmental  respect  for  the  pri- 
vacy of  citizens  by  requiring  all  depart- 
ments and  agencies  of  the  executive  branch 
and  their  employees  to  observe  certain  con- 
stitutional rules  in  the  computerization, 
collection,  management,  use  and  disclosure 
of  personal  information  about  individuals. 

It  Is  to  promote  accoimtabillty,  respon- 
sibility, legislative  oversight,  and  open  gov- 
ernment with  respect  to  the  use  of  com- 
puter technology  In  the  personal  informa- 
tion systems  and  data  banks  of  the  Federal 
government  and  with  respect  to  all  of  its 
other  manual  or  mechanized  files. 

It  is  designed  to  prevent  the  kind  of  il- 
legal, unwise,  over-broad,  investigation  and 
record  surveillance  of  law-abiding  citizens 
which  has  resulted  in  recent  years  from 
actions  of  some  over-zealo\is  investigators, 
from  the  curiosity  of  some  government  ad- 
ministrators, and  from  the  wrongful  dis- 
closure and  use  of  personal  files  held  by 
Federal  agencies. 

It  is  to  prevent  the  secret  gathering  of 
Information  or  the  creation  of  secret  In- 
formation systems  or  data  banks  on  Amer- 
icans by  employees  of  the  departments  and 
f^encies  of  the  Executive  branch. 

It  Is  designed  to  set  in  motion  a  long- 
overdue  evaluation  of  the  needs  of  the  Fed- 
eral government  to  acquire  and  retain  per- 
sonal information  on  Americans,  by  requiring 
stricter  review  within  agencies  or  criteria 
for  collection  and  retention  of  such  informa- 
tion. 

It  Is  also  to  promote  observance  of  valued 
principles  of  fairness  and  individual  privacy 
by  those  who  develop,  operate  and  adminis- 
ter other  major  Institutional  tind  organiza- 
tional data  banks  of  government  and  society. 

The  bill  accomplishes  these  purposes 
in  five  major  ways: 

First,  title  I  of  the  bill  establishes  an 
independent  Privacy  Protection  Commis- 
sion with  subpena  power  and  authority 
to  receive  and  investigate  charges  of  vio- 
lations of  the  act  and  report  them  to  the 
proper  oflBcials;  to  develop  model  guide- 
lines and  assist  agencies  in  implementing 
the  act;  and  to  alert  the  President  and 
Congress  to  proposed  Federal  informa- 
tion programs  and  data  banks  which  de- 
viate from  the  standards  and  require- 
ments of  the  act. 

The  Commission  is  also  directed  to 
make  a  study  of  the  major  data  banks 
and  computerized  information  systems 
of  other  governmental  agencies  and  of 
private  organizations  and  to  recommend 
any  changes  in  the  law  governing  their 
practices,  including  the  application  of  all 
or  part  of  this  legislation  In  order  to 
protect  the  privacy  of  the  Individual. 


November  21,  197.!f 


CONGRESSIONAL  RECORD  —  SENATE 


S  19833 


Second,  it  requires  agencies  to  give  de- 
tailed notice  of  the  nature  and  uses  of 
their  personal  data  banks  and  informa- 
tion systems  and  their  computer  re- 
sources. It  requires  the  new  Privacy 
Commission  to  maintain  and  publish  a 
directory  for  the  public  of  Federal  data 
banks  and  personal  information  systems, 
a  citizen's  guide  to  personal  files;  to  ex- 
amine executive  branch  proposals  for 
new  personal  data  banks  and  systems, 
and  to  report  to  Congress  and  the  Presi- 
dent if  they  adversely  affect  privacy  and 
individual  rights.  It  penalizes  those  who 
keep  secret  such  a  personal  information 
system  or  data  bank. 

Third,  the  bill  establishes  certain  mini- 
mum information-gathering  standards 
for  all  agencies  to  protect  the  privacy  and 
due  process  rights  of  the  individual  and 
to  assure  that  surrender  of  personal  in- 
formation is  made  with  informed  con- 
sent or  with  some  guarantees  of  the  uses 
and  confidentiality  of  the  information. 
To  this  end,  It  charges  agencies  to  do 
the  following  things: 

To  collect,  solicit,  and  maintain  only 
personal  information  that  is  relevant 
and  and  necessary  for  a  statutoiy  pur- 
pose of  the  agency; 

To  prevent  hearsay  and  inaccuracies 
by  collecting  Information  directly  from 
the  person  involved  as  far  as  practicable; 

To  inform  people  requested  or  required 
to  reveal  information  about  themselves 
whether  their  disclosure  is  mandatory  or 
voluntary,  what  uses  and  penalties  are 
involved  and  what  confidentiality  guar- 
antees surround  the  data  once  Govern- 
ment acquires  it;  and 

To  establish  no  program  for  collecting 
or  maintaining  information  on  how  peo- 
ple exercise  first  amendment  rights 
without  a  strict  reviewing  process  based 
on  a  statutory  duty. 

Fourth,  title  II  of  the  bill  establishes 
certain  minimum  standards  for  handling 
and  processing  personal  Information 
maintained  in  the  data  banks  and  sys- 
tems of.^the  executive  branch;  for  pre- 
serving the  security  of  the  computerized 
or  manual  system;  and  for  safeguarding 
the  confidentiality  of  the  information. 
To  this  end,  it  requires  every  department 
and  agency  to  insure,  by  whatever  steps 
they  deem  necessary : 

That  the  information  they  keep,  dis- 
close or  circulate  about  citizens  is  as  ac- 
curate, complete,  timely  and  relevant  to 
the  agency's  needs  as  possible. 

That  they  refrain  from  disclosing  it 
within  an  agency  unless  necessary  for 
employee  duties,  or  from  making  it  avail- 
able outside  the  agency  without  the  con- 
sent of  the  individual  and  proper  guar- 
antees for  confidentiality,  unless  pur- 
suant to  open  records  laws  or  unless  it 
is  for  certain  law  enforcement  or  other 
purposes  which  are  cited  in  the  bill. 

That  they  establish  rules  of  conduct 
with  regard  to  the  ethical  and  legal  otoli- 
gations  of  all  employees  and  others  in- 
volved in  handling  personal  data,  and 
take  action  to  instruct  all  employees  of 
such  duties  and  of  the  requirements  of 
this  act. 

That  they  issue  appropriate  adminis- 
trative orders,  provide  personnel  sanc- 
tions, and  establish  appropriate  tech- 
nical and  physical  safeguards  to  insure 
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the  security  of  the  information  systems 
and  the  confidentiality  of  the  data. 

That  they  not  sell  or  rent  the  names 
and  addresses  of  people  whose  files  they 
hold. 

That  a  person  may,  upon  request,  have 
his  or  her  name  removed  from  a  mailing 
list  maintained  by  a  private  organiza- 
tion. 

That  agencies  make  an  effort  to  notify 
a  person  before  surrendering  personal 
data  in  response  to  compulsory  legal 
process. 

That  they  take  positive  steps  to  assure 
that  the  technological  featui'es  of  their 
automated  data  systems  reflect  the  needs 
of  Government  to  prevent  unauthorized 
access  and  dissemination. 

That  they  report  to  the  Commission 
and  to  Congress  when  they  propose  cen- 
tralizing computer  resomces  and  facili- 
ties involving  storage,  processing,  or  use 
of  personal  information. 

Fifth,  to  aid  in  the  enforcement  of 
these  legislative  restraints,  the  bill  pro- 
vides administrative  and  judicial  ma- 
chinery for  oversight  and  for  civil  rem- 
edy of  violations.  To  this  end,  the  bill 
gives  the  individual  the  rights,  with  cer- 
tain exceptions,  to  be  told  upon  request 
whether  or  not  there  is  Government  in- 
formation on  him  or  her,  to  have  access 
to  it  to  determine  its  accuracy  and  rele- 
vance, and  to  challenge  it  with  a  hearing 
upon  request,  and  with  judicial  review 
in  the  Federal  coui't — section  201(d). 

The  provisions  of  title  ni  establish 
judicial  remedies  for  the  enforcement  of 
the  act  through  the  coiu-ts  by  individuals 
and  organizations  In  civil  actions  chal- 
lenging denial  of  access  to  personal  in- 
formation or  through  civil  suits  by  the 
Attorney  General  or  any  aggrieved  per- 
son to  enjoin  violations  of  the  act. 

Mr.  Pi-esident,  Senate  Report  No, 
93-1183  contains  a  section-by-section 
analysis  of  the  provisions  of  the  bill.  I 
commend  this  analysis  to  critics  of  this 
proposal. 

I  believe  the  committee's  careful  ex- 
planation of  the  background  and  pur- 
pose of  the  text  of  the  bill  provides  a  sat- 
isfactory response  to  most  questions 
about  the  effect  of  the  bill. 

In  many  instances,  this  language  re- 
flects testimony  and  advice  from  wit- 
nesses, expert  consultants,  and  advisers, 
as  well  as  consultation  with  agencies  and 
groups  concerned  about  the  possible  im- 
pact of  the  legislation. 

EXECXJTIVE  BRANCH  VUiWS 

The  bill  has  been  revised  to  deal  with 
some  legitimate  problems  raised  by  some 
private  organizations  and  by  some  de- 
partments and  agencies  of  the  executive 
branch. 

Despite  these  extensive  revisions,  some 
in  the  Federal  Government  still  see  legal 
ghosts.  From  the  administration's 
lengthy  list  of  objections  to  S.  3418.  it 
almost  appears  that  nothing  but  deletion 
of  the  major  provisions  of  the  bill  will 
satisfy  some  people  in  the  executive 
branch. 

Mr.  Philip  Buchen  testified  before  the 
committee  on  behalf  of  the  White  House 
Domestic  Council  on  Privacy.  The  bur- 
den of  his  testimony  was  that  the  prob- 
lems of  privacy  and  coivfidentiality  are 
so  varied  and  complex  that  they  are  be- 


yond the  legislative  capacities  of  Con- 
gress to  address  in  a  comprehensive  bill 
imposing  similar  standards  on  all  agen- 
cies. 

I  disagree  with  those  who  hold  this 
view.  I  believe  the  need  has  been  demon- 
strated for  a  rule  of  law  concerning  the 
technology,  policies,  and  practices  of 
Government  which  affect  the  freedoms 
of  Americans. 

The  committee  asked  the  OfiSce  of 
Management  and  Budget  for  a  report  on 
S.  3418.  They  rephed  with  a  draft  of  a 
bill  which  represented  their  approach  to 
these  "complex"  matters,  by  doing  little 
more  than  affording  the  individual  the 
opportunity  to  challenge  inaccurate  in- 
formation used  to  make  a  decision  about 
the  person. 

Mr.  President,  the  committee  response 
to  the  administration  views  and  to  tiiis 
counterproposal  from  the  Office  of  Man- 
agement and  Budget  is  set  forth  in  the 
committee  report  on  page  16  as  follows: 

The  Committee  Is  convinced  that  effective 
legislation  must  provide  standards  for  and 
limitations  on  the  Information  power  of 
government.  Providing  a  right  of  access  and 
challenge  to  records,  while  Important,  is 
not  sufficient  legislative  solution  to  threats 
to  privacy.  Contrary  to  the  views  of  Admin- 
istration spokesmen,  it  is  not  enough  to 
tell  agencies  to  gather  and  keep  only  data 
which  Is  reliable  by  their  rights  for  what- 
ever they  determine  Is  their  Intended  use, 
and  then  to  pit  the  Indivdual  aganst  govern- 
ment, armed  only  with  a  power  to  Inspect 
his  file,  and  a  right  to  challenge  lit  In  court 
If  he  has  the  resources  and  the  will  to  do 
so. 

To  leave  the  situation  there  Is  to  shirk 
the  duty  of  Congress  to  protect  freedom 
from  the  incursions  by  the  arbitrary  exer- 
cise of  the  power  of  government  and  to  pro- 
vide for  the  fair  and  responsible  use  of  that 
power.  For  this  reason,  the  Committee  deems 
especially  vital  the  restrictions  in  section  201 
which  deal  with  what  data  are  collected  and 
by  what  means.  For  this  reason,  the  estab- 
lishment of  the  Privacy  Commission  is  es- 
sential as  an  aid  to  enforcement  and  over- 
sight. 

Mr.  President,  a  month  after  this  bill 
was  unanimously  approved  by  the  Gov- 
ernment Operations  Committee,  we  re- 
ceived a  second  communication  concern- 
ing S.  3418  from  Mr.  Roy  Ash,  Director 
of  the  President's  Office  of  Management 
and  Budget.  He  expressed  concern  about 
the  wisdom  of  passing  the  bill  in  its 
present  state. 

His  first  objection  was  to  the  cover- 
age of  the  bill  to  State  and  local  govern- 
ment and  the  private  sector.  This  cover- 
age has  now  been  deleted. 

His  second  objection  was  that  the  cre- 
ation of  an  independent  agency  to  im- 
plement the  act  was  unnecessary  and 
counterproductive,  and  would  fragment 
responsibility.  He  advised  us  to  delete 
title  I  of  the  bill  establishing  the  Privacy 
Commission,  and  "thus  let  the  agencies 
police  themselves." 

It  is,  however,  the  judgment  of  the 
committee  that  such  a  Commission  is 
necessary  to  assist  in  implementing  the 
bill,  to  police  violations,  and  to  assist 
both  Congress  and  the  executive  branch 
in  controlling  the  Federal  Government's 
incursions  of  the  privacy  of  Americans. 
Clearly,  responsibility  could  not  be  more 
fragmented  than  has  been  demonstrated 
in  recent  years.  The  Commission's  efforts 


S  19834 


CONGRESSIONAL  RECORD  —  SENATE 


November  21,  197 


would  coordinate  efforts  to  protect  pri- 
vacy and  would  develop  the  kind  of  sys- 
tematic reporting  and  information  to 
allow  all  branches  of  Government  and  all 
levels  of  government  to  perform  the 
duties"  assigned  them  by  the  constitutions 
and  laws  of  this  country. 

The  White  House  also  objected  to  sec- 
tion 201(a)(3)  which  requires  the  de- 
partment or  agency  to  tell  the  person 
requested  or  ordered  to  disclose  informa- 
tion, whether  that  disclosure  is  manda- 
tory or  voluntary,  what  penalties  or  con- 
sequences will  result  from  nondisclosure, 
and  what  confidentiality  rules  will  gov- 
ern the  response. 

Administration  spokesmen  felt  this 
would  have  "the  adverse  effect  of  en- 
couraging coercive  data-gathering  prac- 
tices by  emphasizing  the  penalties  of  not 
answering  a  request." 

In  my  view,  this  argument  is  on  a  par 
with  old-fashioned  horsetrading.  I  be- 
lieve the  committee  has  answered  it  at 
length  on  pages  48  and  49  of  the  com- 
mittee report. 

The  administration  also  objected  to 
section  201(b)(1)  which  established  for 
the  first  time  a  standard  for  all  depart- 
ments and  agencies  in  the  quality  of 
their  management  of  personal  records. 
It  Is  a  management  principle  which  has 
been  largely  ignored  in  the  rapid  growth 
of  the  Federal  Government's  size  and 
services.  With  the  intense  efforts  by  the 
General  Services  Administration  and  the 
OflBce  of  Management  and  Budget  to 
create  uniform  standards  and  to  extend 
automation  of  records  in  all  agencies, 
there  is  an  immediate  need  for  such  a 
legislative  mandate  so  that  admin- 
istrators make  such  considerations  an 
essential  element  of  management  for  all 
records  systems.  It  is  no  longer  sufiBcient 
to  wait  until  one  individual  file  is  pro- 
duced for  the  purpose  of  making  a  de- 
cision on  one  individual.  There  is  some- 
thing more  than  efficiency  at  stake  here. 
The  ease  of  producing  computer  print- 
outs with  information  about  many  peo- 
ple, the  technological  ease  of  producing 
"enemies  lists"  from  great  masses  of 
stored  information,  should  give  serious 
pause  to  those  who  agree  too  quickly 
with  the  White  House  argument. 

The  administration  has  also  objected 
to  section  201(f)  (1)  requiring  reporting 
of  proposed  data  banks  on  people  and 
proposed  sharing  and  centralizing  of 
computer  facilities.  They  urge  Instead, 
"that  agencies  be  held  accountable  by  a 
system  of  public  scrutiny,  for  assuring 
that  privacy  concerns  are  assessed  be- 
fore any  personal  reQord-keeping  sys- 
tem is  implemented."  They  claim  that 
regulations  to  this  effect  are  being  de- 
veloped by  the  Domestic  Coimcll  Privacy 
Committee.  It  is  clear  that  public  scru- 
tiny is  not  sufficient  to  protect  our  con- 
stitutional liberties  in  the  face  of  the 
complex  scientific  and  administrative 
problems  which  make  it  difficult  for  any- 
one other  than  an  expert  in  this  field  to 
understand  what  is  going  on  until  it  is 
almost  too  late. 

President  Ford  himself,  as  Vice  Presi- 
dent, explained  the  dangers  to  freedom 
when  agencies  are  leift  to  their  own  pur- 
Biilts  where  computers  and  data  are  In- 


volved. He  has  stated  about  the  recent 
proposal  for  PEDNET: 

I  ajn  ooncerned  that  Federal  protection  of 
Individual  privacy  ia  not  yet  developed  to  tlie 
degree  necessary  to  prevent  FEDNETT  from 
being  used  to  probe  Into  the  lives  of  indi- 
viduals. Before  building  a  nuclear  reactor, 
we  design  the  safeguards  for  its  use.  We  also 
require  environmental  Impact  statements 
specifying  the  anticipated  effect  to  the  reac- 
tor's operation  on  the  environment.  Prior 
to  approving  a  vast  computer  network  affect- 
ing personal  lives,  we  need  a  comparable 
privacy  impact  statement.  We  must  also  con- 
sider the  fallout  hazards  of  FEDNET  to  tradi- 
tional freedoms. 

I  think  this  is  too  vital  an  issue  to  be 
left  to  an  ad  hoc  committee  of  the  Do- 
mestic Council.  It  is  a  matter  in  which 
Congress  has  the  duty  and  the  right  to 
establish  the  procedures  for  effective 
oversight  and  for  accountability  to  the 
rights  of  the  American  people. 

Mr.  President,  the  background  of  this 
legislation,  going  back  many  yeai-s,  is  de- 
scribed in  the  committee  report.  It  is  also 
set  forth  in  the  two  volumes  of  the  pub- 
lished hearings  conducted  by  the  Govern- 
ment Operations  ad  hoc  Subcommittee 
on  Information  Systems  and  the  Ju- 
diciary Subcommittee  on  Constitutional 
Rights. 

I  might  state  that  there  have  never 
been  more  complete  hearings  held  on  any 
legislative  proposal  than  have  been  held 
by  the  subcommittees. 

The  supE>ort  for  this  legislation  is 
found  in  these  hearings  and  in  the  in- 
vestigations conducted  over  many  years 
by  the  Subcommittee  on  Constitutional 
Rights,  whose  members  have  diligently 
and  patiently  pursued  governmental  in- 
vasions of  privacy  wherever  they  arose. 

Mr.  President,  pages  3  through  17  of 
the  committee's  report  describe  the  back- 
ground of  this  legislation  and  sets  forth 
some  examples  of  unwarranted  invasions 
of  privacy. 

I  wish  to  direct  attention  to  a  clerical 
error  in  the  report  on  page  13  in  the  sec- 
tion entitled,  "First  Amendment  Pro- 
grams: The  Army." 

The  first  sentence  should  read: 

Section  201(b)(7)  prohibits  departments 
and  agencies  from  undertaking  programs  for 
gathering  information  on  how  people  exer- 
cise their  First  Amendment  rights  unless 
certain  standards  are  observed. 

Mr.  President,  S.  3418  as  reported  by 
the  Committee  on  Government  Opera- 
tions represents  a  very  sensible  approach 
to  the  protection  of  the  individual  right 
of  privacy  with  respect  to  information 
collected,  used,  and  maintained  by  the 
Federal  Government.  It  represents  an 
important  first  step  in  the  protection  of 
our  individual  right  to  be  left  alone,  and 
I  strongly  lu-ge  all  Senators  to  vote  for 
this  important  legislation. 

Mr.  President,  I  would  like  to  express 
my  appreciation  for  the  outstanding 
work  of  the  staff  of  the  Committee  on 
Government  Operations  in  perfecting 
this  bill.  Robert  Bland  Smith,  Jr.,  the 
chief  counsel  and  staff  director,  and 
J.  Robert  Vastine,  the  minority  coimsel, 
exerted  formidable  leadership  over  th§ 
efforts  of  the  staff.  They  were  extremely 
Instrumental  in  securing  consideration  of 
this  bill  by  the  committee. 


They  were  assisted  most  admirably  by 
Jim  Davidson,  counsel  to  the  Subcom- 
mittee on  Intergovernmental  Relations; 
W.  P.  Goodwin,  Jr.,  counsel  to  the  com- 
mittee; and  W.  Thomas  Foxwell,  the 
committee's  staff  editor  who  had  the 
burden  of  producing  the  voluminous 
printed  record  of  the  bill  compiled  by  the 
committee. 

Marcia  J.  MacNaughton,  the  conamit- 
tee's  chief  consultant  on  this  bill — who, 
incidentally,  spent  several  years  on  the 
staff  of  the  Subcommittee  on  Constitu- 
tional Rights — and  Mark  Bravin,  special 
consultant  to  the  minority,  made  monu- 
mental contributions  to  the  bill.  Al  From, 
aide  to  Senator  Muskie,  was  also  of  great 
assistance  to  the  committee. 

Mr.  PERCY.  Mr.  President,  in  1890. 
Louis  Brandeis  wrote  an  historic  essay  for 
the  Harvard  Law  Review.  In  that  essay 
he  noted  that  an  advancing  communica- 
tions technology  imperiled  the  individ- 
ual's right  of  privacy,  firandeis  pointed 
to  the  development  of  the  telephone  and 
the  snapshot  camera  as  mechanical  de- 
vices that  would  seriously  and  irrevoca- 
bly alter  a  person's  fundamental  right 
to  be  let  alone.  He  warned  legislators  and 
legal  scholars  of  his  time  that  a  "next 
step"  was  needed  to  protect  that  right. 
That  "next  step"  is  long  overdue. 

Today,  84  years  later,  now  that  we 
have  very  sophisticated  electronic  bug- 
ging devices,  we  have  computers,  the 
type  of  devices  Brandeis  probably  never 
even  conceived  of,  I  hope  that  we  are 
prepared  to  take  that  next  step  by  pass- 
ing legislation  to  safeguard  privacy. 

Communications  technology  has  now 
achieved  a  speed  and  facility  that  far 
outstrips  anything  Brandeis  may  have 
dreamed  possible.  It  is  increasingly  ap- 
parent that  in  the  long  series  of  techno- 
logical breakthroughs  that  have  made  the 
gathering,  use  and  trading  of  personal 
data  both  efficient  and  economical,  priv- 
acy safeguards  have  simply  not  kept  pace. 
This  has  resulted  in  a  tremendously  in- 
creased potential  for  damaging  misuse  of 
personal  information,  and  burgeoning 
abuses  of  our  privacy. 

Today,  almost  every  fact  about  us  is  on 
file  somewhere  in  this  coimtry.  Federal 
census  surveys  record  our  household, 
family,  and  personal  lives.  The  Internal 
Revenue  Service  gathers  our  income  tax 
data.  Motor  Vehicle  Registries  keep  track 
of  our  driving  records  and  automobile 
ownership.  Credit  card  files  reveal  how 
we  spend  our  money  and  credit  reporting 
companies  monitor  how  we  pay  our  bills. 
Hospital  and  physician  files  register  in- 
timate facts  about  our  physical  and  men- 
tal well-being.  Police  agencies  accoimt 
for  our  dealings  with  the  law  and  law 
enforcement  agencies.  Schools  retain 
teachers'  comments  and  records  of  our 
academic  achievement  and  social  adjust- 
ment. The  list  may  be  virtually  endless 
because  new  systems  of  files  are  constant- 
ly being  created. 

In  and  of  itself,  any  one  of  these  per- 
sonal files  is  not  particularly  ominous. 
Most  people  readily  accept  the  fact  that 
data  gathering  systems  are  necessary  to 
our  institutions  if  they  are  to  keep  pace 
with  the  complex  needs  of  a  modem 
society.  Without  records  there  would  be 
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chaos.  The  real  problem  comes,  however, 
when  these  Information  systems  are 
linked  with  one  another  and  are 
used  to  exchange  Information  without 
the  knowledge  or  consent  of  the  individ- 
uals concerned.  When  personal  data  col- 
lected by  one  organization  for  a  stated 
purpose  is  used  and  traded  by  another 
organization  for  a  completely  imrelatfed 
purpose,  individual  rights  could  be  seri- 
ously threatened. 

I  hope  that  we  never  see  the  day  when 
a  bureaucrat  in  Washington  or  Chicago 
or  Los  Angeles  can  use  his  organization's 
computer  facilities  to  assemble  a  com- 
plete dossier  of  all  known  information 
about  an  individual.  But,  I  fear  that  is 
the  trend.  Many  of  our  Federal  agencies 
have  become  omniverous  fact  collectors — 
gathering,  combining,  using,  and  trading 
Information  about  persons  without  re- 
gard for  his  or  her  rights  of  privacy.  Si- 
multaneously, numerous  private  institu- 
tions have  also  amassed  huge  files  and 
information  retrieval  systems  containing 
millions  of  files  of  improtected  informa- 
tion on  millions  of  Americans.  Our  abil- 
ity as  individuals  to  control  access  to 
personal  information  about  lis  has  all  but 
completely  faded. 

To  Illustrate  our  Inability  to  control 
personal  data,  consider  the  term  "data 
banks."  This  metaphor  is  really  inappro- 
priate. Unlike  the  usual  banks  where  an 
Individual  generally  has  the  sole  right  to 
determine  the  contents  of  his  accounts, 
the  contents  of  a  data  bank  are  seldom 
deposited  exclusively  by  the  individual 
and  they  seldom,  If  ever,  can  be  with- 
drawn by  him.  Instead,  information  Is 
collected  from  multiple  sources  by 
numerous  organizations  and  it  is  drawn 
upon  by  whoever  purchases  or  otherwise 
acquires  access  to  it. 

Unlike  our  personal  bank  statement 
which  Is  checked  for  Inaccuracies  at 
least  monthly  by  us  and  as  often  as  daily 
by  the  Institutions  who  keep  our  ac- 
counts, our  data  bank  accounts  are 
seldom  if  ever  checked  for  accuracy  and 
completeness. 

Thus  the  individual  is  not  the  de- 
positor, not  the  beneficiary,  and  not  the 
guardian  of  personal  information  stored 
In  a  data  bank.  He  is  given  little  or  no 
opportunity  to  see  the  information  kept 
on  him,  and  only  rarely  can  he  challenge 
the  accuracy  of  that  information.  And 
yet  this  same  information  is  used  by  all 
manner  of  organizations  to  make  im- 
portant decisions  that  may  personally 
affect  him.  This  must  be  corrected. 

Where  personal  rights,  benefits,  privi- 
leges and  opportunities  are  determined 
by  the  contents  of  an  individual's  file,  he 
should  be  given  the  rights  necessary  to 
assure  these  determinations  are  based 
upon  accurate  up-to-date  and  relevant 
Information.  He  should  be  kept  fully 
aware  of  the  uses  to  which  personal  data 
he  is  asked  to  disclose  will  be  used.  And 
this  includes  knowing  what  organiza- 
tions will  have  access  to  his  file  and 
knowing  the  purposes  for  which  they 
will  use  his  data. 

We  have  the  opportunity  here  today  to 
make  an  important  beginning.  The  bill 
we  are  about  to  debate  directs  Federal 
employees  to  treat  personal  files  with 
respect.  Federal  agencies  are  given  a 


mandate  to  hold  open  public  hearings  to 
establish  rules  to  protect  the  con- 
fidentiality of  personal  information  they 
maintain.  These  open  proceedings  are 
an  essential  means  of  obtaining  the 
input  of  trained  privacy  experts  and 
private  citizens,  to  assure  that  agency 
rules  are  responsible  and  equitable.  Once 
these  rules  are  determined,  all  Federal 
employees  Involved  in  the  design  and 
operation  of  systems  of  records  on  indi- 
viduals must  be  trained  to  understand 
and  to  obey  these  rules. 

When  substantial  changes  or  entire 
new  computer  systems  are  proposed  by  an 
agency,  careful  attention  must  at  least 
be  paid  to  their  potential  Impact  on  per- 
sonal privacy.  These  proposals  must  be 
evaluated  by  the  Administration,  by 
Congress  and  by  privacy  experts  before 
they  are  so  far  along  that  they  cannot  be 
stopped  even  if  they  pose  a  serious  and 
unwarranted  threat  to  our  personal 
privacy.  If  a  proposal  does  not  comply 
with  the  privacy  standards  In  this  act  or 
with  the  privacy  regulations  of  the 
agency  involved,  it  will  be  set  aside  for 
60  days.  This  will  afford  Congress  and  re- 
sponsible executive  branch  officials  an 
opportunity  to  decide  what  additional 
safeguards  are  needed  or  whether  the 
project  should  be  halted  completely.  Our 
proposed  oversight  mechanism  is  de- 
signed to  force  adequate  consideration  by 
Federal  agencies  of  the  privacy  impact 
of  their  proposals.  President  Ford  has 
strongly  endorsed  this  analysis  of  new 
systems.  It  Is  Intended  to  give  high 
visibility  to  the  trend  toward  more  cen- 
tralized files  and  to  permit  us  to  make 
informed  decisions  about  our  Informa- 
tion practices  in  this  country. 

S.  3418  will  cause  the  Federal  Govern- 
ment to  exercise  caution  and  a  new  bal- 
anced judgment  when  considering  pro- 
posals to  implement  new  computer  data 
systems  and  new  techniques  for  han- 
dling personal  information.  This  is  essen- 
tial to  the  broader  purposes  of  the  bill, 
which  must  be  emphasized.  First,  the 
bill  establishes  legal  rights  that  permit 
the  individual  to  exercise  considerable 
control  over  his  personal  data.  These 
rights  are  given  substance  through  a 
carefully  drawn  set  of  information  man- 
agement requirements  for  Federal  agen- 
cies backed  by  court  review  and  enforce- 
ment. These  individual  rights  and  their 
corresponding  agency  requirements  have 
been  carefully  studied  by  an  impressive 
number  of  organizations,  both  in  and 
out  of  Government.  The  chief  recommen- 
dations of  the  1973  HEW  privacy  report, 
perhaps  the  most  widely  cited  of  all  pri- 
vacy studies,  have  been  embodied  in 
S.  3418. 

To  understand  how  our  bill  provides 
these  rights  to  every  individual,  I  think 
we  might  consider  a  hypothetical  exam- 
ple. Let  us  suppose,  once  S.  3418  is  put 
into  effect,  that  sin  individual  hears 
about  an  information  system  called  the 
National  Driver  Register.  He  could  con- 
sult the  U.S.  Directory  of  Information 
Systems,  which  must  be  compiled  by  the 
Privacy  Commission,  and  learn  that  this 
particular  data  system  is  maintained  by 
the  Department  of  Transportation. 
Reading  the  directory  he  would  learn 
that  this  particular  information  system 


holds  approximately  3,300,000  files  on 
persons  whose  licenses  have  been  denied, 
suspended,  or  revoked  in  any  State.  He 
could  see  that  the  main  office  of  the  sys- 
tem is  located  here  in  Washington  and 
he  would  find  the  name,  address,  and 
telephone  number  of  the  Department  of 
Transportation  official  directly  respon- 
sible for  the  maintenance  and  activity 
of  the  system.  He  would  also  find  other 
pertinent  facts  about  these  files  includ- 
ing why  they  are  kept,  what  they  are 
used  for,  and  who  has  access  to  them. 

Let  us  now  suppose  that  this  individual 
wants  to  know  whether  his  name  is  in 
the  National  Driver  Register  or  in  other 
files  kept  by  the  Department  of  Trans- 
portation. Following  procedures  ex- 
plained in  the  information  systems  direc- 
tory, he  could  write  to  the  Secretary  of 
Transportation  or  the  appropriate  official 
in  that  Department  and  ask  what  files 
exist  on  him.  Their  reply  must  Include 
a  complete  list  of  all  files  about  him. 
Then,  if  he  wishes,  he  may  request  to 
see  his  file.  He  may  be  required  to  pay 
for  the  production  of  copies  if  he  wants 
them,  but  the  fee  can  be  no  greater  than 
the  actual  cost  of  reproduction. 

Suppose  that  the  DOT  file  indicates 
a  conviction  for  a  drunken  driving  of- 
fense for  which  he  was  actually  ac- 
quitted. In  this  case,  the  Individual  can 
ask  the  Department  of  Transportation 
to  investigate  the  facts  and  make  neces- 
sary corrections.  If  he  gets  no  satisfac- 
tion from  the  Department  within  a  rea- 
sonable period  of  time,  he  can  demand 
an  informal  or  formal  hearing  before 
the  Agency.  If  even  the  hearing  fails  to 
resolve  the  dispute  to  his  satisfaction, 
the  Individual  may  appeal  his  case  to  a 
district  court  of  the  United  States.  If 
the  court  decides  In  his  favor,  it  may 
direct  the  Department  to  take  appro- 
priate corrective  action  and  it  may  award 
damages  to  him,  including  reasonable 
attorney's  fees. 

Mr.  President,  these  are  the  steps  that 
our  bUl  entitles  a  person  to  take  to  cor- 
rect inaccurate  or  incomplete  data  kept 
about  him  by  a  Federal  agency.  This  il- 
lustration demonstrates  that  the  bill  re- 
quires the  Federal  Government  to  be  re- 
sponsive to  the  rights  of  privacy  and 
confidentiality.  We  cannot  and  do  not 
allow  an  individual  to  be  caught  up  In  an 
endless  struggle  with  the  Federal  bu- 
reaucracy to  enforce  these  rights.  This  is 
the  first  and  most  important  contribu- 
tion of  S.  3418. 

Another  major  purpose  of  S.  3418  is  to 
establish  a  nonregulatory  Commission. 
The  Commission  will  perform  two  crucial 
roles,  both  as  an  adviser  to  Federal  agen- 
cies who  must  implement  this  legisla- 
tion, and  as  an  adviser  to  Congress,  rec- 
ommending legislative  solutions  to  the 
chief  privacy  problems  of  the  private 
sector. 

I  believe  that  the  Commission  is  a  nec- 
essary part  of  this  legislation,  even 
though  there  has  been  strong  contro- 
versy about  its  advisability.  Our  Federal 
agencies  have  expanded  their  informa- 
tion-gathering and  surveillance  activities 
to  such  an  extent  that  they  pose  serious 
threats  to  our  basic  privacy  rights.  Un- 
til the  agencies  develop  and  adopt  ade- 
quate riiles  and  procedures,  effective 
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oversight  can  and  must  be  performed  by 
experts  who  vmderstand  the  technology 
and  yet  who  are  sensitive  to  the  basic 
question  of  how  to  safeguard  privacy. 
This  is  a  central  reason  for  establishing 
the  Commission.  Equally  important,  I 
believe,  is  the  need  to  develop  effective 
solutions  to  privacy  problems  outside  the 
realm  of  the  Federal  Government.  This 
effort  requires  a  concentration  of  talent 
and  attention  in  a  single  unit.  It  also  re- 
quires a  clear  mandate  and  adequate 
power  to  seek  access  to  files,  plans,  and 
computer  facilities.  We  have  granted  the 
Commission  a  limited  authority  to  con- 
duct studies  and  make  recommendations 
to  Congress  and  to  the  President.  If  this 
authority  is  exercised  fully  and  properly, 
major  questions  of  policy  will  be  resolved 
by  the  Commission  years  before  Congress 
could  act  through  the  committee  hearing 
process. 

An  example  of  this  need  for  the  Com- 
mission to  make  informed  policy  de- 
cisions Involves  what  I  believe  to  be  one 
of  the  most  Important  symbols  of  the 
trend  toward  centralized  records.  I  am 
speaking  of  the  growing  abuse  of  the  so- 
cial security  number,  for  purposes  com- 
pletely unrelated  to  the  social  security 
system.  The  senior  Senator  from  Arizona 
Mr.  GoLDWATER,  and  I  have  introduced 
an  amendment  to  S.  3418  to  curb  the 
expanding  use  of  the  social  security 
number  as  a  imiversal  identifier,  a  single 
number  that  identifies  each  of  us  imique- 
ly  for  all  purposes.  We  are  joined  by  the 
distinguished  senior  Senator  from  Wash- 
ington, Mr.  Magnuson.  Our  amendment 
will  make  it  unlawful  for  any  govern- 
mental body  at  the  Federal,  State,  or  lo- 
cal level  to  deny  any  person  a  right,  ben- 
efit, or  privilege  simply  because  that  in- 
dividual does  not  want  to  disclose  his 
social  security  number.  The  amendment 
also  prohibits  discrimination  against  a 
person  in  any  business  or  commercial 
dealing  because  he  chooses  not  to  dis- 
close his  number.  What  we  propose  is  to 
phase  in  restrictions  so  that  any  new  use 
of  the  social  security  number  initiated 
after  January  1,  1975,  will  be  subject  to 
this  amendment.  Existing  uses  of  the 
number  will  be  allowed  to  continue  pend- 
ing the  recommendations  resulting  from 
the  formal  study  of  the  issue  required  of 
the  Privacy  Commission.  But  we  must 
hold  the  problem  to  a  constant  size  to 
permit  this  study  to  be  complete  and 
balanced. 

Mr.  President,  the  connection  between 
the  social  security  number  and  privacy  is 
not  at  all  obscure.  Our  number  is  used 
much  as  oiu-  name  to  identify  us  and  to 
Index  our  personal  data.  A  striking  ex- 
ample is  contained  in  a  report  issued  last 
year  by  the  Federal  Trade  Commission. 
This  report  contains  a  formal  Commis- 
sion interpretation  on  the  sale  of  lists 
of  individual  credit  ratings  in  what  are 
called  credit  guides.  These  published 
credit  guides,  according  to,  the  FTC 
demonstrate  a  lack  of  "respect  for  the 
consumer's  right  to  privacy"  and  there- 
fore constitute  a  violation  of  the  Fair 
Credit  Reporting  Act. 

The  PTC  opinion  goes  on  to  say  that 
although  publication  of  an  individual's 
name  together  with  his  credit  rating  is 
an  unacceptable  invasion  of  privacy,  it  is 


perfectly  permissible  to  publish  the  credit 
information  together  with  individual  so- 
cial security  numbers.  I  cannot  under- 
stand how  it  is  less  of  an  invasion  of  pri- 
vacy to  use  the  social  security  nimiber 
in  this  situation,  especially  when  the 
number  is  so  widely  accessible. 

Other  examples  exist  in  which  an  indi- 
vidual is  actually  deprived  of  the  right  to 
vote  in  a  State  or  Federal  election  or  to 
register  for  a  driver's  license  if  he  refuses 
to  disclose  his  social  security  number. 
There  is  the  case  of  a  telephone  company 
in  the  Rocky  Mountain  area  that  has 
charged  its  customers  a  higher  phone 
rate  for  failure  to  supply  that  nimiber. 
Many  of  these  coercive  efforts  to  force  an 
individual  to  supply  this  personal  infor- 
mation have  no  basis  in  law.  They  cer- 
tainly fly  in  the  face  of  recommendations 
of  the  Social  Security.  Administration 
and  HEW  and  they  defy  my  understand- 
ing of  what  is  reasonable.  Senator  Gold- 
ViTATER  and  I  have  thus  included  a  provi- 
sion in  our  amendment  that  requires  any 
government  or  private  organization  that 
requests  an  individual  to  disclose  his  so- 
cial security  number  to  inform  that  indi- 
vidual whether  that  disclosure  is  man- 
datory, or  voluntary,  by  what  statutory 
or  other  authority  the  niunber  is  solic- 
ited, what  uses  will  be  made  of  it,  and 
what  rules  of  confidentiality  will  gov- 
ern it. 

This  provision  is  identical  to  a  parallel 
provision  in  S.  3418.  It  is  designed  to  pro- 
mote openness  by  removing  the  element 
of  intimidation  from  requests  for  per- 
sonal data.  It  is  intended  to  give  back  to 
each  of  us  the  freedom  to  choose  the 
recipients  and  the  circumstances  in 
which  our  personal  information  is  dis- 
closed. 

Mr.  President,  this  bill  Is  directly  re- 
sponsive to  the  publicly  stated  priorities 
of  President  Ford.  Last  March,  the  Presi- 
dent promised  delegates  to  the  National 
Governors'  Conference  that  action  was 
soon  to  come.  In  June,  he  called  for  con- 
gressional action  this  year  to  pass  a  pri- 
vacy bill.  And  on  August  12  before  a  joint 
session  of  Congress,  President  Ford  said: 

There  will  be  hot  pursuit  of  tough  laws  to 
prevent  illegal  invasions  of  privacy  in  both 
government  and  private  activities. 

Mr.  President,  the  bill  we  have  before 
us  today  is  tough,  yet  reasonable.  It  is 
the  product  of  years  of  research,  both  in 
and  out  of  Government,  and  it  is  the 
product  of  several  thousand  man-hours 
of  drafting  eifort  by  our  staff,  by  the  ad- 
ministration, and  by  a  wide  variety  of 
private  organizations.  This  bill  is  cer- 
tainly not  the  final  word  on  privacy. 
There  will  be  additional  laws  needed  to 
solve  particular  problems  in  such  areas 
as  medical  files,  records  of  scientific  and 
statistical  research,  and  credit  files.  But 
this  bill  is  a  historic  beginning,  a  be- 
ginning which  we  owe  in  very  great  part 
to  the  distinguished  Senator  from  North 
Carolina,  Senator  Ervin,  who  has  de- 
voted so  much  of  a  remarkable  career  to 
protecting  personal  freedoms. 

In  closing  I  would  particularly  like  to 
commend  the  initiative  of  Robert  Smith, 
chief  counsel  of  the  committee,  and 
Robert  Vastine,  chief  counsel  to  the 
minority,  in  expediting  consideration  of 
this  bill.  It  was  introduced  as  late  as 


May  1  this  year,  and  hearings  were  held 
on  Jime  18.  We  have  moved  with  de- 
liberate speed  to  produce  a  carefully 
drafted  bill.  A  great  deal  of  the  credit 
for  this  solid  workmanship  goes  to  Mark 
Bravin,  of  the  minority  staff,  and  James 
Davidson,  of  the  majority  staff,  who 
made  an  especially  important  contribu- 
tion to  this  effort.  Marcia  McNaughton 
and  Marilyn  Harris,  both  of  the  majority 
staff,  each  played  an  important  role  in 
preparation  of  this  bill  for  our  consider- 
ation today. 

I  might  say  also  it  is  one  other  cap- 
stone that  Senator  Ervin  places  on  a  very 
distinguished  career  of  service  to  the 
American  people. 

Mr.  ERVIN.  I  commend  the  Senator 
from  Illinois  on  the  fine  work  that  he 
did  in  this  field.  No  Senator  has  been 
more  interested  in  this  subject  or  has 
devoted  more  hard  work  and  study  for 
this  in  the  Senate  bill  and  it  merits  the 
thanks  of  the  American  people  for  his 
services  In  respect  to  this. 

Mr.  President,  as  chairman  of  the  Sub- 
committee on  Constitutional  Rights  of 
the  Committee  on  the  Judiciary,  as  well 
as  the  chairman  of  the  Committee  on 
Government  Operations,  I  have  studied 
this  problem  of  privacy  for  many  years, 
have  conducted  many  hearings  on  the 
subject,  have  had  the  benefit  of  wise 
counsel  of  many  experts  in  this  field,  and 
have  read  in  large  part  the  voluminous 
literature  which  has  grown  up  aroimd 
the  question  of  privacy. 

I  think  that  this  bill,  In  its  present 
form,  is  about  as  fine  a  piece  of  legisla- 
tion as  can  be  drawn  on  this  subject 
until  we  have  the  Privacy  Board's  experi- 
ence to  assist  us  in  further  refining  the 
law. 

I  yield  to  the  distinguished  Senator 
from  Nebraska. 

Mr.  CURTIS.  I  thank  the  distinguished 
Senator. 

Mr.  President,  I  wish  to  commend  my 
distinguished  friend  for  the  thorough- 
ness with  which  he  has  gone  Into  this 
subject.  It  is  a  matter  that  merits  the 
attention  of  the  Congress.  I  wish  to  ask 
a  question  or  two  concerning  the  Bureau 
of  the  Census. 

The  junior  Senator  from  Nebraska 
receives  many  compliments  about  the 
conduct  of  the  Biu-eau  of  the  Census. 
They  sent  out  questionnaires  consisting 
of  many,  many  pages.  Apparently,  it  is  a 
selected  list;  it  is  not  part  of  the  10-year 
eniuneration.  It  asks  for  all  sorts  of  In- 
formation. Our  citizens  have  two  com- 
plaints against  it.  One  Is  that  it  invades 
privacy.  It  asks  all  kinds  of  questions 
about  their  manner  of  living. 

The  second  complaint  is  that  it  takes 
hours  and  hours  to  fill  out  the  question- 
naires, and  there  is  a  penalty  Imposed, 
a  rather  stiff  penalty,  if  it  is  not  filled 
out  and  returned. 

Does  this  proposal  repeal  any  of  those 
laws  that  permit  that? 

Mr.  ERVIN.  Yes;  I  am  glad  that  the 
Senator  from  Nebraska  has  called  the 
attention  of  this  Senator  to  this  problem. 
I  might  state  that,  as  he,  I  have  received 
letters  over  the  years. 

In  addition  to  that,  I  introduced  a  bill 
at  one  time  to  require  the  Bureau  of  the 
Census,  when  they  send  out  a  questibn- 
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naire,  to  advise  the  person  to  whom  it  Is 
sent  whether  it  Is  mandatory  for  him  to 
answer  it  or  not.  I  was  unable  to  get  that 
bill  passed. 

There  is  a  provision  of  law  that  if  one 
fails  to  give  the  Bureau  of  the  Census 
Information  which  they  are  required  by 
law  to  collect,  he  is  guilty  of  a  criminal 
offense  and  can  be  sent  to  jail  for  a  rela- 
tively short  period  of  time.  As  the  Sena- 
tor from  Nebraska  has  indicated,  the  Bu- 
reau of  the  Census,  on  far  too  many  occa- 
sions, sends  out  questionnaires  about 
things  that  it  is  not  required  to  investi- 
gate by  law,  and  they  fail  to  tell  the  peo- 
ple that  they  are  not  required  to  answer 
them. 

I  have  had  small  businessmen  in  North 
Carolina  inform  me  that  they  have  been 
compelled  on  occasion  to  pay  out  sub- 
stantial sums  of  money  and  devote  many 
man-hours  to  answering  these  question- 
naires, when,  as  a  matter  of  fact,  under 
the  law,  the  Bureau  of  the  Census  has  no 
right  to  compel  them  to  answer.  This  bill 
deals  with  the  subject  by  saying  that  no 
agency  of  the  Government  is  allowed  to 
solicit  Information  from  the  American 
people  unless  the  securing  of  such  in- 
formation is  reasonable  and  necessary  to 
enable  an  agency  to  perform  some  func- 
tion that  the  law  imposes  upon  It. 

It  further  provides  that  when  an 
agency,  such  as  the  Bureau  of  the  Cen- 
sus, sends  out  a  questionnaire,  it  must 
Inform  the  people  to  whom  the  ques- 
tionnaire is  directed  whether  or  not  it 
Is  a  mandatory  or  a  voluntary  question- 
naire, and  whether  or  not  they  are 
obliged  by  law  to  answer  it.  That  will 
take  care  of  the  situation  in  large  meas- 
ure that  the  Senator  is  concerned  about.  I 
share  his  concern. 

Mr.  CURTIS.  On  every  inquiry  I  have 
ever  made,  they  come  back  and  say  that 
It  Is  mandatory  and  threaten  the  people 
with  punishment  for  not  filling  it  out.  It 
has  nothing  to  do  with  the  10-year  cen- 
sus. It  Is  a  total  invasion  of  people's 
privacy. 

Furthermore,  it  costs  a  lot  of  tinie  and 
money  to  comply. 

Mr.  ERVIN.  The  Bureau  of  the  Cen- 
sus, a  few  years  ago,  sent  out  a  ques- 
tionnaire to  selected  lawyers  through- 
out the  United  States,  just  because  some 
official  of  the  American  Bar  Association 
suggested  that  it  would  be  desirable  for 
the  American  Bar  Association  to  have 
the  information.  They  wanted  to  know 
how  much  of  a  lawyer's  practice  was 
civil,  how  much  was  criminal,  how  much 
■was  counseling,  and  they  wanted  to  know 
what  he  paid  the  secretaries,  and  things 
like  that.  They  had  no  power  to  send  out 
that  questionnaire.  This  bill  will  put  an 
end  to  that  kind  of  questionnaire,  be- 
cause they  have  to  tell  the  people  wheth- 
er they  are  required  to  answer  it  and 
under  what  law. 

Mr.  CURTIS.  If  the  Senator  will  yield 
further,  I  shall  submit  another  example. 
Fortunately,  in  this  case,  the  Govern- 
ment bureau  retreated  and  discontinued 
the  practice. 

The  Committee  on  Finance  has  had 
the  matter  before  it  many  times  con- 
cerning the  qualifications  of  individuals 
who  assist  citizens  in  making  out  their 
tax  returns.  The  problem  is  very  narrow. 


It  consists  of  a  not-too-large  number  of 
fly-by-night  operators  that  advertise 
that  they  will  save  so  much  money  on 
one's  taxes.  That  is  what  the  Committee 
on  Finance  had  in  mind  when  they 
talked  about  it. 

It  ended  up  in  practice  that  the  In- 
ternal Revenue  Service  moved  into  a 
small  community  in  the  State  of  Ne- 
braska. This  town  has  less  than  1,500 
people.  It  has  a  very  distinguished  law- 
yer there.  They  came  into  his  office  and 
asked  to  see  his  files  concerning  every 
income  tax  he  had  made  out.  Then  the 
Government  proceeded  to  contact  every 
one  of  his  clients. 

Nebraska  is  a  very  law-abiding  State. 
People  have  respect  for  their  Govern- 
ment. All  they  had  to  do  to  ruin  this  fine 
citizen  was  to  state  that  the  Government 
of  the  United  States  was  investigating 
his  practice,  interviewing  eveiT  one  of  his 
clients.  He  was  an  upright,  law-abiding 
citizen  of  excellent  reputation. 

He  secured  a  lawyer.  I  was  advised  of 
the  matter.  It  was  taken  up  with  the  In- 
ternal Revenue  Service,  and  they  dis- 
continued it  entirely.  But  we  are  not 
always  that  lucky.  I  have  never  gotten 
the  Bureau  of  the  Census  to  discontinue 
anything. 

I  wish  there  were  something  a  little 
more  specific  here  that  really  clips  theit 
wings  and  provides  that  when  they  send 
these  scattered  qustionnairs  out  that  go 
to  just  a  few  people,  .there  absolutely 
could  not  be  any  penalty  whatever. 

Mr.  ERVIN.  There  cannot.  Under  the 
law,  there  can  be  no  penalty  placed  on 
any  person  for  failing  to  respond  to  a 
questionnaire  unless  that  questionnaire 
calls  for  information  that  the  Bureau  of 
the  Census  is  required  by  law  to  collect. 

Mr.  CURTIS.  They  can  always  slip  in 
one  sentence  of  that.  They  come  back  to 
my  citizens  every  time  and  say.  "This 
is  required  by  law  and  you  are  subject 
to  a  penalty." 

Mr.  ERVIN.  If  the  Senator  will  par- 
don me,  the  Senator  from  Maine  has  an 
amendment  and  he  has  to  leave  at  4 
o'clock.  If  the  Senator  from  Nebraska 
will  yield  now,  we  shall  let  him  Introduce 
his  amendment  and  then  we  shall  return 
to  the  colloquy,  because  I  am  very  much 
interested  in  this  subject. 

Mr.  CURTIS.  I  thank  the  distin- 
guished Senator, 

Mr.  MUSKIE.  Mr.  President,  I  thank 
the  distinguished  floor  manager  of  the 
bill  (Mr.  Ervin)  . 

I  send  my  amendment  to  the  desk  and 
ask  for  its  immediate  consideration. 

The  PRESIDING  OFFICER.  Tlie  clerk 
will  state  the  amendment. 

The  assistant  legislative  clerk  proceed- 
ed to  read  the  amendment. 

Mr.  MUSKIE.  Mr.  President,  I  ask 
unanimous  consent  that  further  reading 
of  the  amendment  be  dispensed  with. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

On  page  25,  line  16,  strike  out  "and". 

On  page  25,  line  21,  strike  out  the  period 
and  Insert  In  lieu  thereof  a  semicolon  and 
"and". 

On  page  25,  between  lines  21  and  22,  insert 
the  following  new  paragraph: 

"(4)  prepare  model  legislation  for  use  by 
State  and  local  governments  In  establish- 


ing procedures  for  handling,  maintaining, 
and  disseminating  personal  information  at 
the  State  and  local  level  and  provide  such 
technical  assistance  to  State  and  local  gov- 
ernments as  they  may  require  in  the  prep- 
aration and  implementation  of  such  legisla- 
tion." 

Mr.  MUSKIE.  Mr.  President,  as  a  co- 
sponsor  of  S.  3418  and  one  who  has  fol- 
lowed the  progress  of  Federal  privacy 
legislation  with  great  interest  for  several 
years,  I  wish  to  express  my  support  for 
this  most  important  bill  which  is  before 
the  Senate  today. 

Many  observers  have  characterized 
the  93d  Congress  as  the  "Privacy  Con- 
gress." That  appellation  has  been  earned 
in  large  part  by  the  effort  and  dedication 
of  the  foremost  leader  on  this  issue  of 
individual  rights — the  distinguished  Sen- 
ator from  North  Carolina  (Senator 
Ervin)  . 

His  concern,  his  persistence  and  his 
great  knowledge  built  on  years  of  judi- 
cial and  legislative  experience  in  tliis 
field,  have  brought  us  to  the  considera- 
tion of  what  could  become  a  hallmark  of 
his  career — the  Federal  Privacy  Act  of 
1974. 

The  privacy  of  our  citizens  has  been  a 
fundamental  concern  since  the  founding 
of  our  Republic.  Two  hundred  years  ago, 
William  Pitt  expressed  this  with  regard 
to  the  rights  of  citizens  in  the  colonies 
still  under  English  rule : 

The  poorest  man  may  In  his  cottage  bid 
defiance  to  all  the  force  of  the  Crown.  It 
may  be  fraU;  its  roof  may  shake;  the  wind 
may  blow  through  It;  the  storms  may  en- 
ter— but  the  King  of  England  cannot  enter; 
all  his  forces  dare  not  cross  the  threshold 
of  the  ruined  tenement. 

While  the  concern  for  the  rights  of 
American  citizens  to  be  secure  from  gov- 
ernment invasion  has  run  from  the  adop- 
tion of  the  Bill  of  Rights  to  present  day 
times,  it  has  not  found  widespread  recog- 
nition in  the  courts  outside  of  the  area 
of  criminal  law.  In  applying  the  provi- 
sions of  the  fourth  amendment  to  the 
Constitution  to  this  issue,  Mr.  Justice 
Frankfurter  observed  in  Wolf  v.  Colorado 
(338  U.S.  25,  27-28  1949)  : 

The  security  of  one's  privacy  against  arbi- 
trary intrusion  by  the  police — which  is  at 
the  core  of  the  Fourth  Amendment — is  basic 
to  a  free  society  . . .  The  knock  at  the  door, 
whether  by  day  or  by  night,  as  a  prelude  to 
a  search,  without  authority  of  law  but  solely 
on  the  authority  of  the  police,  did  not  need 
the  commentary  of  recent  history  to  be 
condemned  as  inconsistent  with  the  con- 
ception of  human  rights  enshrined  in  the 
history  and  the  basic  constitutional  docu- 
ments of  English-speaking  peoples. 

In  a  famous  dissenting  opinion  in 
Olmstead  v.  United  States  (277  U.S.  438, 
478  1938),  Mr.  Justice  Brandeis  charac- 
terized the  "right  to  be  let  alone"  by  the 
Government  as  "the  most  comprehensive 
of  rights  and  the  right  most  valued  by 
civilized  men. 

In  his  book,  "The  Assault  on  Privacy." 
Prof.  Arthur  Miller  observed  that  while 
the  fom'th  amendment  was  probably 
conceived  to  protect  tangible  objects,  it 
has  since  been  extended  In  Katz.  v. 
United  States  (389  U.S.  347,  353  1967)  to 
restrict  the  Government's  right  to  seize 
personal  information. 

While  the  courts  have  begun  to  recog- 
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nize  the  capacity  of  Government  to  in- 
vade individual  privacy  by  the  gathering 
or  misuse  of  InJformation,  It  is  the  re- 
sponsibility of  the  Congress  to  develop 
specific  legislative  guidelines  in  this  area. 

The  Federal  Privacy  Act  draws  upon 
the  constitutional  and  judicial  recogni- 
tion accorded  to  the  right  of  privacy  and 
translates  it  into  a  system  of  procedural 
and  substantive  safeguards  against  ob- 
trusive Government  information  gath- 
ering practices. 

Up  until  now  we  have  allowed  technol- 
ogical advances  in  Federal  recordkeep- 
ing to  outpace  our  efforts  to  control  and 
safeguard  the  use  of  the  information  we 
have  collected.  This  act  would  balance 
those  advances  with  specific  safeguards 
and  add  a  new  dimension  of  rights  to  the 
citizen.  In  effect  it  would  bring  the  law 
in  line  with  a  concept  endorsed  by  then 
Secretary  of  Health,  Education  and 
Welfare,  Elliot  Richardson,  that  "Gov- 
ernment is  not  the  owner  of  informa- 
tion on  individuals,  but  only  the  trustee." 

Almost  a  year  ago,  the  Subcommittee 
on  Intergovernmental  Relations,  of 
which  I  am  chairman,  released  a  survey 
of  individual  attitudes  toward  their  Gov- 
ernment prepared  by  Louis  Harris  and 
Associates.  That  survey,  revealed  that 
the  American  people's  loss  of  confidence 
in  their  Government  had  reached  se- 
vere proportions.  Forty-five  percent  of 
the  public  described  themselves  as  alien- 
ated and  disenchanted,  feeling  profound- 
ly impotent  to  influence  the  actions  of 
their  leaders.  The  relationship  between 
this  feeling  and  the  Government's  inva- 
sion of  individual  privacy  is  underscored 
by  a  report  by  the  Committee  on  Security 
and  Privacy,  of  the  Project  Search  task 
force  authorized  by  the  Department  of 
Justice  to  examine  the  handling  of 
criminal  records.  Calling  for  citizen 
right  of  access  and  challenge  to  certain 
law  enforcement  records,  the  search  re- 
port stated: 

An  Important  case  of  fear  and  distrust  of 
computerized  data  systems  has  been  the  feel- 
ings of  powerlessness  they  provoke  In  many 
citizens.  The  computer  has  come  to  symbolize 
the  unresponsiveness  and  Insensitlvlty  of 
modern  life.  Whatever  may  be  thought  of 
these  reactions.  It  Is  at  least  clear  that  gen- 
uine rights  of  access  and  challenge  would  do 
much  to  disarm  this  hostility. 

S.  3418  is  addressed  to  that  very  point. 
Under  title  II  of  this  bill  we  have  in- 
serted the  individual  citizen  into  an  ac- 
tive role  regarding  the  collection,  use 
and  dissemination  of  his  personal  data 
by  Federal  agencies. 

If  an  agency  asks  a  citizen  for  Infor- 
mation he  would  have  the  right  to  know 
if  he  Is  required  to  divulge  it  and  to 
know  what  use  the  agency  will  make  of  it. 

He  would  be  entitled  to  know  what 
Information  systems  or  files  a  Federal 
agency  operates  and  whether  those  sys- 
tems or  files  contain  information  about 
him. 

He  would  be  entitled  to  see  what  is  in 
those  files  and  if  necessary  to  challenge 
the  accuracy,  the  completeness,  the 
timeliness  and  the  relevancy  to  the  needs 
of  the  agency  of  their  contents. 

He  would  be  entitled  to  know  who  has 
seen  information  about  him,  and  if  the 


agency  makes  changes  at  his  request,  to 
inform  past  recipients  of  that  data  about 
those  changes. 

Finally,  each  citizen  would  be  entitled 
to  enforce  this  right  of  access  and  chal- 
lenge in  a  Federal  district  court  and  to 
seek  an  award  of  damages  for  injuries 
resulting  from  the  misuse  of  personal 
information. 

These  are  fundamental  rights  to  be 
included  in  any  privacy  legislation,  and 
they  should  help  begin  to  restore  public 
faith  in  our  Government's  information 
practices. 

The  remarks  which  follow  relate  spe- 
cifically to  my  amendments. 

In  considering  this  legislation  it  was 
understood  that  privacy  considerations 
do  not  stop  at  the  Federal  Government. 
Our  concern  for  the  handling  of  infor- 
mation about  individuals  extends  beyond 
Federal  agencies  to  State  and  local  gov- 
ernment and  to  the  private  sector. 

State  government  witnesses  at  the 
Government  Operations  Committee 
hearings  in  S.  3418  indicated  the  need 
to  incorporate  privacy  safeguards  in 
their  information  systems.  Andre  Atkin- 
son, representing  State  and  local  gov- 
ernment information  system  managers 
said: 

Effective  solutions  will  come  only  from 
administrative  and  statutory  regulations 
which  can  interact  in  concert  at  all  levels 
of  government — Federal,  State  and  local. 

While  there  have  been  extensive  studies 
of  information  gathering  systems  oper- 
ated by  the  Federal  Government  and  the 
need  for  safeguards  and  regulation  of 
those  systems,  the  record  still  is  incom- 
plete about  the  information  practices  of 
State  and  local  governments. 

We  have  asked  the  Privacy  Protection 
Commission  established  by  this  bill  to 
examine  those  systems  and  recommend 
what  legislation  might  be  necessary  in 
that  area. 

In  the  Interim  we  can  help  those  States 
and  local  governments  which  are  at- 
tempting to  deal  with  this  issue  now.  I 
am  offering  an  amendment  to  S.  3418 
along  with  the  distinguished  Senator 
from  Illinois,  which  would  authorize  the 
Commission  to  draft  model  privacy  legis- 
lation for  State  and  local  governments 
and  to  make  available  to  State  and  local 
officials  the  technical  services  of  the 
Commission  to  aid  in  the  preparation  of 
privacy  legislation  to  meet  their  needs. 

I  recognize  that  the  establishment  of 
the  Privacy  Commission  has  been  the 
focus  of  some  objection  by  the  adminis- 
tration. 

The  need  for  an  independent  author- 
ity to  examine  Federal,  State,  and  local 
and  private  Information  practices  has 
received  substantial  support  from  the 
many  witnesses  who  have  testified  in 
behalf  of  this  bill. 

It  is  not  only  essential  to  help  the 
Congress  and  the  executive  branch  to 
examine  Federal  practices,  it  can  help 
bridge  the  gap  between  the  standards 
we  are  setting  for  the  Federal  agencies 
and  those  we  want  to  see  adopted  by 
other  information  systems  outside  the 
Government. 

The  assistance  to  State  and  local  gov- 


ernments which  would  be  provided  by 
our  amendment  is  but  one  example. 

Mr.  President,  this  is  an  important 
piece  of  legislation.  I  hope  that  this 
Congress  will  meet  its  responsibility  and 
earn  the  label  which  it  has  already  re- 
ceived as  the  Privacy  Congress  by  pass- 
ing S.  3418. 

This,  I  think,  Mr.  President,  Is  a  very 
modest  response  to  considerable  pres- 
sures to  expand  this  legislation  to  cover 
State  and  local  governments  as  well  as 
the  private  sector.  It  is  for  that  reason 
that  I  submit  the  amendment  to  the  Sen- 
ate and  urge  its  adoption. 

I  have  discussed  this  proposal  with 
Senator  Ervin  and  with  Senator  Percy, 
who  is  a  cosponsor  of  the  amendment, 
and  I  believe  they  are  in  a  position  to 
accept  it. 

Mr.  PERCY.  Mr.  President,  as  a  co- 
sponsor  of  the  amendment,  I  would  sim- 
ply like  to  indicate  that,  as  a  result  of 
my  work  as  a  member  of  the  Intergov- 
ernmental Commission,  I  believe  cer- 
tainly it  is  in  the  best  interests  of  State 
and  local  governments  to  have  the  bene- 
fits now  of  all  the  magnificent  work  done 
by  Senator  Ervin  through  the  years  In 
preparing  a  piece  of  legislation  at  the 
Federal  level.  Certain  of  the  States  are 
moving  in  this  direction  now,  but  we 
ought  to  provide  this  as  a  service  to  all 
the  States,  and  I  am  pleased  to  support 
the  amendment  as  a  cosponsor. 

Mr.  ERVIN.  Mr.  President,  I  think  this 
is  a  very  wise  amendment.  As  I  see  it,  the 
amendment  would  simply  empower  the 
Federal  Privacy  Board  to  assist  the 
States  in  establishing  privacy  laws  and 
privacy  boards  at  the  State  level.  It  is 
not  obligatory  on  anyone;  it  would 
merely  enable  the  Federal  Privacy  Board, 
out  of  their  expeirence  and  knowledge 
of  the  subject,  to  be  of  assistance  to 
the  States,  and  I  would  urge  the  Sen- 
ate to  adopt  the  amendment. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment of  the  Senator  from  Maine. 

The  amendment  was  agreed  to. 

AMENDMENT     NO.  1945 

Mr.  NELSON.  Mr.  President,  I  call  up 
my  amendment  No.  1945. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  assistant  legislative  clerk  pro- 
ceeded to  read  the  amendment. 

Mr.  Nelson's  amendment  is  as  follows: 

At  the  end  of  the  bill,  add  the  following 
new  title: 

'TITLE  IV— JOINT  COMMITTEE  ON  GOV- 
ERNMENT SURVEILLANCE  AND  INDI- 
VIDUAL BIGHTS 

"ESTABLISHMENT 

"Sec.  401.  (a)  There  is  hereby  established 
a  Joint  Committee  on  Government  Surveil- 
lance and  Individual  Rights  (hereinafter 
referred  to  as  the  "Joint  committee")  which 
shall  be  composed  of  fourteen  members  ap- 
pointed as  follows: 

"(1)  seven  Members  of  the  Senate,  four  to 
be  appointed  by  the  majority  leader  of  the 
Senate  and  three  to  be  appointed  by  the 
minority  leader  of  the  Senate:  and 

"(2)  seven  Members  of  the  House  of  Rep- 
resentatives, four  to  be  appointed  by  the 
majority  leader  of  the  House  of  Representa- 
tives and  three  to  be  appointed  by  th©  mi- 
nority leader  of  the  House  of  Representatives, 
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"(b)  The  Joint  committee  shall  select  a 
chalinian  and  a  vice  chairman  from  among 
Its  members. 

"(c)  Vacancies  In  the  membership  of  the 
Joint  committee  shall  not  affect  the  power 
of  the  remaining  members  to  execute  the 
functions  of  the  Joint  committee  and  shall 
b«  filled  In  the  same  manner  as  in  the  case 
of  the  original  appointment. 

"FUNCTIONS 

"Sec.  402.  (a)  It  shall  be  the  function  of 
the  Joint  committee — 

"(1)  to  make  a  continuing  study  of  the 
extent  and  the  method  of  investigation  or 
surveillance  of  Individuals  by  any  depart- 
ment, agency,  or  Independent  establishment 
of  the  United  States  Government  as  such 
Investigation  or  surveillance  relates  to  the 
right  of  privacy,  the  authority  for,  and  the 
need  for  such  Investigation  or  sur\'elllance, 
and  the  standards  and  guidelines  used  to 
protect  the  right  to  privacy  and  other  con- 
stitutional rights  of  individuals; 

"(2)  to  make  a  continuing  study  of  the 
Intergovemment^il  relationship  between  the 
United  States  and  the  States  msofar  as  that 
relationship  involves  the  area  of  Investiga- 
tion or  surveillance  of  individuals;  and 

"(3)  as  a  guide  to  the  several  committees 
of  the  Congress  dealing  with  legislation  with 
respect  to, the  activities  of  the  United  States 
Government  involving  the  area  of  surveil- 
lance, to  file  reports  at  least  annually  and 
at  such  other  times  as  the  Joint  committee 
deems  appropriate,  with  the  Senate  and  the 
House  of  Representatives,  containing  its 
findings  and  recommendations  with  respect 
to  the  matters  under  study  by  the  Joint 
committee,  and,  from  time  to  time,  to  make 
such  other  reports  and  recommendations  to 
the  Senate  and  the  House  of  Representatives 
as  it  deems  advisable;  except  that  nothing 
in  the  foregoing  provisions  shall  authorize 
the  Joint  committee,  or  any  subcommittee 
thereof,  to  examine  lawful  investigative  or 
surveillance  activities  related  to  the  defense 
or  national  security  of  the  United  States 
conducted  within  the  territorial  boundaries 
of  the  United  States  citizens.  For  purposes 
of  this  subsection,,  lawful  Investigative  or 
surveillance  activities  related  to  the  defense 
or  national  security  of  the  United  States 
means  investigative  or  surveillance  activities 
carried  on  by  duly  authorized  agencies  to 
obtain  Information  concerning  unlawfiil  ac- 
tivities directed  against  the  Government  of 
the  United  States  which  are  substantially 
financed  by,  directed  by,  sponsored  by,  or 
otherwise  Involving  the  direct  collaboration 
of  foreign  powers. 

"(b)  Nothing  In  this  title  shall  give  the 
Joint  committee,  or  any  subcommittee  there- 
of, Jurisdiction  to  examine  any  activities  of 
agencies  and  departments  of  the  United 
States  Government  conducted  outside  the 
territorial  boundaries  of  the  United  States. 

"REPORTS  BY  AGENCIES 

"Sec.  403.  In  carrying  out  its  functions, 
the  Joint  committee  shall,  at  least  once 
each  year,  receive  the  testimony,  under  oath, 
of  a  representative  of  every  department  and 
agency  of  the  Federal  Government  which 
engages  In  investigations  or  surveillance  of 
individuals,  such  testimony  to  relate  to  the 
full  scope  and  nature  of  the  respective 
agency's  or  department's  investigations  or 
surveillance  of  Individuals,  subject  to  the 
exceptions  provided  for  in  subsections  402 
(a)  (3)  and  402(b). 

"powers 

"Sec.  404.  (a)  The  Joint  committee,  or  any 
subcommittee  thereof,  is  authorized,  in  its 
discretion  (1)  to  make  expend itvu-es,  (2)  to 
employ  personnel,  (3)  to  adopt  rules  respect- 
ing its  organization  and  procedures,  (4)  to 
hold  hearings,  (5)  to  sit  and  act  at  any  time 
or  place,  (6)  to  subpena  witnesses  and  doc- 
uments, (7)  with  the  prior  consent  of  the 
agency  concerned,  to  use  on  a  reimbursable 


basis  the  services  of  personnel,  information, 
and  fticllities  of  any  such  agency,  (8)  to  pro- 
cure printing  and  binding,  (9)  to  procure 
the  temporary  services  (not  in  excess  of  one 
year)  or  Intermittent  services  of  individual 
consultants,  or  organizations  thereof,  and  to 
provide  assistance  for  the  training  of  its  pro- 
fessional staff,  in  the  same  manner  and  un- 
der the  same  conditions  as  a  standing  com- 
mittee of  the  Senate  may  procure  such  serv- 
ices and  provide  such  assistance  under  .sub- 
sections (i)  and  (J),  respectively,  of  section 
202  of  the  Legislative  Reorganization  Act  of 
1946,  and  (10)  to  take  depositions  and  other 
testimony.  No  rule  shall  be  adopted  by  the 
joint  committee  under  clause  (3)  providing 
that  a  finding,  statement,  recommendation, 
or  report  may  be  made  by  other  than  a  ma- 
jority of  the  members  of  the  joint  committee 
then  holding  office. 

"(b)  (1)  Subpenas  may  be  issued  under  the 
signature  of  the  chairman  of  the  committee 
or  of  any  subcommittee,  or  by  any  member 
designated  by  such  chairman,  when  author- 
ized by  a  majority  of  the  members  of  such 
committee,  or  subcommittee,  and  may  be 
served  by  any  person  designated  by  such 
chairman  or  member. 

"(2)  Each  subpena  shall  contain  a  state- 
ment of  the  committee  resolution  author- 
izing the  particular  Investigation  with  re- 
spect to  which  the  witness  is  summoned  to 
testify  or  to  produce  papers,  and  shall  con- 
tain a  statement  notifying  the  witness  that 
if  he  desires  a  conference  with  a  representa- 
tive of  the  committee  prior  to  the  date  of 
the  hearing,  he  may  call  or  wi'lte  to  counsel 
of  the  committee. 

"(3)  Witnesses  shall  be  subpenaed  at  a 
reasonably  sufficient  time  In  advance  of  any 
hearing  in  order  to  give  the  witness  an  op- 
portunity to  prepare  for  the  hearing  and  to 
employ  counsel,  should  he  so  desire.  The 
chairman  of  the  Joint  committee  or  any 
member  thereof  may  administer  oaths  to 
witnesses. 

"(c)  The  expenses  of  the  joint  committee 
shall  be  paid  from  the  contingent  fund  of 
the  Senate  from  funds  appropriated  for  the 
joint  committee,  upon  vouchers  signed  by 
the  chairman  of  the  Joint  committee  or  by 
any  member  of  the  joint  committee  outhor- 
Ized  by  the  chairman. 

"(d)  Members  of  the  Joint  conomittee,  and 
its  personnel,  experts,  and  consultants,  while 
traveling  on  official  business  for  the  Joint 
committee  within  or  outside  the  United 
States,  may  receive  either  the  per  diem  al- 
lowance authorized  to  be  paid  to  Members  of 
the  Congress  or  its  employees,  or  their  actual 
and  necessary  expenses  If  an  itemized  state- 
ment of  such  expenses  is  attached  to  the 
voucher. 

"(e)(1)  The  District  Court  of  the  United 
States  for  the  District  of  Columbia  shall  have 
original  Jurisdiction,  without  regard  to  the 
sum  or  value  of  the  matter  in  controversy, 
of  any  civil  action  heretofore  or  hereafter 
brought  by  the  Joint  committee  to  enforce 
or  secure  a  declaration  concerning  the 
validity  of  any  subpena  heretofore  or  here- 
after issued  by  such  Joint  committee,  and 
the  said  District  Court  shall  have  Jurisdic- 
tion to  enter  any  such  judgment  or  decree  in 
any  such  civil  action  as  may  be  necessary  or 
appropriate  to  enforce  obedience  to  any  such 
subpena. 

"(2)  The  joint  committee  shall  have  au- 
thority to  prosecute  in  its  own  name  or  in 
the  name  of  the  United  States  in  the  District 
Court  of  the  United  States  for  the  District 
of  Columbia  any  civil  action  heretofore  or 
hereafter  brought  by  the  Joint  committee 
to  enforce  or  secure  a  declaration  concern- 
ing the  validity  of  any  subpena  heretofore 
or  hereafter  issued  by  such  committee,  and 
pray  the  said  district  court  to  enter  such 
Judgment  or  decree  in  said  civil  action  as  may 
be  necessary  or  appropriate  to  enforce  any 
such  subpena. 


"(3)  The  Joint  committee  may  be  repre- 
sented by  such  attorneys  as  it  may  designate 
in  any  action  prosecuted  by  such  committee 
under  this  title.". 

On  page  3,  hne  23,  after  "Act  ',  insert 
"(other  than  title  IV)". 

On  page  4,  line  6,  after  "Act  ",  insert  "(other 
than  title  IV) ". 

On  page  6,  line  9,  Immediately  after  "of", 
insert  "titles  I.  II,  and  III  of". 

On  page  6,  line  12,  after  "under",  insert 
"titles  I,  II,  and  III  of". 

On  page  7,  line  1,  immediately  before 
"this",  insert  "titles  I,  II,  and  HI  of". 

On  page  7,  line  2,  immediately  before 
"this",  insert  "title  I,  II,  or  III  of". 

On  page  12,  line  9,  immediately  before 
"this",  insert  "title  I,  n,  or  III  of". 

On  page  16,  line  13,  immediately  before 
"this",  insert  "titles  I,  II,  and  III  of". 

On  page  18,  line  3,  immediately  before 
"this",  insert  "title  I,  II,  or  III  of". 

On  page  18,  line  14,  immediately  before 
"this",  insert  "title  I,  II,  or  III  of". 

On  page  18,  line  23,  immediately  before 
"this",  insert  "titles  I,  II,  or  III  of". 

On  page  19,  line  1,  immediately  before 
"this",  insert  "title  I,  II,  or  III  of". 

On  page  19,  line  21,  inmiediately  before 
"thLs",  insert  "title  I,  II,  or  III  of". 

On  page  20,  line  2,  immediately  after 
"Act"  insert  "(other  than  title  IV)". 

On  page  20,  line  6,  immediately  before 
"tills"  insert  "titles  I,  II,  and  HI  of". 

Mr.  ERVIN.  Mr.  President,  will  the 
Senator  yield  for  a  unanimous-consent 
request? 

Mr.  NELSON.  I  yield. 

Mr.  ERVIN.  I  ask  unanimous  consent 
that  Brian  Conboy,  an  aide  to  Senator 
Javits,  and  Barbara  Dixon,  an  aide  to 
Senator  Bayh,  have  the  privilege  of  the 
floor  during  the  consideration  of  the 
pending  measure. 

The  PRESIDING  OFFICER.  Without 
objection,  it  Is  so  ordered. 

Mr.  PERCY.  Mr.  President,  I  have  an 
inquiry  of  the  distinguished  Senator 
from  Wisconsin.  We  did  go  a  little  out 
of  order  in  order  to  accommodate  the 
schedule  of  the  Senator  from  Maine  (Mr. 
MusKXE) .  We  have  not  finished  our  open- 
ing statements  yet.  Unless  the  Senator 
has  a  time  problem  himself,  I  would  like 
to  complete  our  opening  statements  so 
we  can  proceed  in  an  orderly  manner, 
and  I  had  indicated  that  I  would  yield 
to  the  Senator  from  Arizona  (Mr.  Gold- 
water)  immediately  after  that,  to  pre- 
sent an  amendment. 

Mr.  NELSON.  My  reason  for  calling 
up  this  amendment  now  is  that  the  Sen- 
ator from  Maine  (Mr.  Muskie)  will 
participate  in  a  brief  colloquy  in  con- 
nection with  it. 

Mr.  PERCY.  Does  the  Senator  have 
any  idea  how  long  that  brief  colloquy 
may  take? 

Mr.  NELSON.  Just  a  few  minutes.  Sen- 
ator Jackson  has  a  brief  statement.  I 
will  submit  my  statement  for  the  Record. 

Mr.  President,  I  have  a  modification  of 
the  amendment  as  printed.  I  withdraw 
the  amendment  that  is  at  the  desk,  and 
submit  a  clean  copy  that  modifies  that 
amendment.  I  ask  for  the  immediate 
consideration  of  the  amendment  as 
modified. 

Mr.  Nelson's  amendment  No.  1945,  as 
modified,  Is  as  follows: 

At  the  end  of  the  bill,  add  the  following 
new  title: 
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"TITLE  IV — JOINT  COMMITTEE  ON  GOV- 
ERNMENT SURVEILLANCE?  AND  INDI- 
VIDUAL RIGHTS 

"ESTABLISHMENT 

"Sec.  401  (a)  There  U  hereby  established 
a  Joint  Committee  on  Government  Sur- 
veillance and  Individual  Rights  (hereinafter 
referred  to  as  the  "Joint  committee")  which 
sliall  be  composed  of  sixteen  members  ap- 
pointed as  follows: 

"(1)  eight  Members  of  the  Senate,  four 
to  be  appointed  by  the  majority  leader  of 
the  Senate  and  four  to  be  appointed  by  the 
minority  leader  of  the  Senate;  and 

"(2)  eight  Members  of  the  House  of  Rep- 
resentatives, four  to  be  appointed  by  the 
majority  leader  of  ohe  House  of  Representa- 
tives and  four  to  be  appointed  by  the  minor- 
ity leader  of  the  House  of  Representatives. 

"(b)  The  Joint  committee  shall  select  a 
chairman  and  a  vice  chairman  from  among 
its  members. 

"(c)  Vacancies  In  the  membership  of  the 
Joint  committee  shall  not  affect  the  power 
of  the  remaining  members  to  execute  the 
functions  of  the  Joint  committee  and  shall 
be  filled  In  the  same  manner  as  m  the  case 
of  the  original  appointment. 

"FUNCTIONS 

"Sec.  402.  (a)  It  shall  be  the  function  of 
the  Joint  conimit  i-ee — 

"(1)  to  make  a  continuing  study  of  the 
extent  and  the  method  of  investigation  or 
surveillance  of  individuals  by  any  depart- 
ment, agency,  or  Independent  establishment 
of  the  United  States  Government  as  such 
Investigation  or  surveillance  relates  to  the 
right  to  privacy,  the  authority  for,  and  the 
need  for  such  Investigation  or  surveillance, 
and  the  standards  and  guidelines  used  to 
protect  the  right  to  privacy  and  other  con- 
stitutional rights  of  individuals; 

"(2)  to  make  a  continuing  study  of  the 
Intergovernmental  relationship  between  the 
United  States  and  the  States  Insofar  as  that 
relationship  Involved  the  area  of  Investiga- 
tion or  surveillance  of  Individuals;  and 

"(3)  as  a  guide  to  the  several  committees 
of  the  Congress  dealing  with  legislation  with 
respect  to  the  activities  of  the  United  States 
Government  involving  the  area  of  surveil- 
lance, to  file  reports  at  least  annually  and  at 
such  other  times  as  the  Joint  committee 
deems  appropriate,  with  the  Senate  and  the 
House  of  Representatives,  containing  Its 
findings  and  recommendations  with  respect 
to  the  matters  under  study  by  the  Joint  com- 
mittee, and,  from  time  to  time,  to  make  such 
other  reports  and  recommendations  to  the 
Senate  and  the  House  of  Representatives 
as  it  deems  advisable;  except  that  nothing 
In  the  foregoing  provisions  shall  authorize 
the  Joint  committee,  or  any  subcommittee 
thereof,  to  examine  lawful  investigative  or 
surveillance  activities  related  to  the  defense 
or  national  security  of  the  United  States 
conducted  within  the  territorial  boundaries 
of  the  United  States.  For  purposes  of  this 
subsection,  la-^vful  investigative  or  surveil- 
lance activities  related  to  the  defense  or  na- 
tional security  of  the  United  States  means 
Investigative  or  surveillance  activities  car- 
ried on  by  duly  authorized  agencies  to  ob- 
tain Inlormation  concerning  unlawful  ac- 
tivities directed  against  the  Government  of 
the  United  States  which  are  substantially  fi- 
nanced by,  directed  by,  or  otherwise  involv- 
ing the  direct  collaboration  of  foreign  pow- 
ers. 

"(b)  Nothing  In  this  title  shall  give  the 
Joint  committee,  or  any  subcommittee  there- 
of. Jurisdiction  to  examine  any  activities  of 
agencies  and  departments  of  the  United 
States  Government  conducted  outside  the 
territorial  boundaries  of  the  United  States, 
"reports  by  agencies 

"Sec.  403.  In  carrying  out  its  functions, 
the  Joint  committee  shall,  at  least  each  year, 
receive,  subject  to  the  exceptions  provided 


for  in  sections  402(a)(3)  and  402(b),  the 
testimony,  under  oath,  of  a  representative 
of  every  department,  agency,  instrumentality 
or  other  entity  of  the  Federal  Government, 
which  engages  in  investigations  or  svirvell- 
lance  of  individuals,  such  testimony  to  re- 
late to 

(a)  the  full  scope  and  nature  of  the  re- 
spective department's,  agency's  instrumen- 
tality's, or  other  entity's  Investigations  or 
surveillance  of  Individuals;  and 

(b)  the  criteria,  standards,  guidelines  or 
other  general  basis  utilized  by  each  such  de- 
partment, agency,  instrumentality  or  other 
entity  in  determining  whether  or  not  inves- 
tigative or  surveillance  activities  carried  out 
or  being  carried  out  by  such  department, 
agency,  Instrumentality,  or  other  entity  were 
or  are  related  to  the  defense  or  national  se- 
curity of  the  United  States  and  thus  within 
the  purview  of  the  exception  provided  for 
In  such  sections  402(a)(3)  and  402(b). 

"powers 

"Sec.  404.  (a)  The  Joint  committee,  or 
any  subcommittee  thereof,  is  authorized.  In 
Its  discretion  (1)  to  make  expenditures,  (2) 
to  employ  personnel,  (3)  to  adopt  rules  re- 
specting its  organization  and  procedures, 
(4)  to  hold  hearings,  (5)  to  sit  and  act  at 
any  time  or  place,  (5)  to  subpena  witnesses 
and  documents,  (7)  with  the  prior  consent 
of  the  agency  concerned,  to  use  on  a  reim- 
bursable basis  the  services  of  personnel,  in- 
formation, and  facilities  of  any  such  agen- 
cy, (8)  to  procure  printing  and  binding, 
(9)  to  procure  the  temporary  services  (not 
in  excess  of  one  year)  or  intermittent  serv- 
ices of  individual  consultants,  or  organiza- 
tions thereof,  and  to  provide  assistance  for 
the  training  of  Its  professional  staff.  In  the 
same  manner  and  under  the  same  conditions 
as  a  standing  committee  of  the  Senate  may 
procure  such  services  and  provide  such  as- 
sistance under  subsections  (1)  and  (J),  re- 
spectively, of  section  202  of  the  Legislative 
Reorganization  Act  of  1946,  and  (10)  to  take 
depositions  and  other  testimony.  No  rule 
shall  be  adopted  by  the  Joint  committee 
under  clause  (3)  providing  that  a  finding, 
statement,  recommendation,  or  report  may 
be  made  by  other  than  a  majority  of  the 
members  of  the  Joint  committee  then  hold- 
ing office. 

"(b)(1)  Subpenas  may  be  Issued  under 
the  signature  of  the  chairman  of  the  com- 
mittee or  of  any  subcommittee,  or  by  any 
member  designated  by  such  chairman, 
when  authorized  by  a  majority  of  the  mem- 
bers of  such  committee,  or  subcommittee 
and  may  be  served  by  any  person  designated 
by  any  such  chairman  or  member. 
"(2)  Each  subpena  shall  contain  a  state- 
ment of  the  committee  resolution  authoriz- 
ing the  particular  investigation  with  re- 
spect to  which  the  witness  is  summoned  to 
testify  or  to  produce  papers,  and  shall  con- 
tain a  statement  notifying  the  witness  that 
If  he  desires  a  conference  with  a  represent- 
ative of  the  committee  prior  to  the  date  of 
the  hearing,  he  may  call  or  write  to  coun- 
sel of  the  committee. 

"(3)  Witnesses  shall  be  subpenaed  at  a 
reasonably  sufficient  time  In  advance  of 
any  hearing  in  order  to  give  the  witness  an 
opportunity  to  prepare  for  the  hearing  and 
to  employ  counsel,  should  he  so  desire.  The 
chairman  of  the  Joint  committee  or  any 
member  thereof  may  administer  oaths  to 
witnesses. 

"(c)  The  expenses  of  the  Joint  committee 
shall  be  paid  from  the  contingent  fund  of 
the  Senate  from  funds  appropriated  for  the 
Joint  committee,  upon  vouchers  signed  by 
the  chairman  of  the  Joint  committee  or  by 
any  member  of  the  Joint  committee  auth- 
orized by  the  chairman. 

"(d)  Members  of  the  Joint  committee,  tind 
its  personnel,  experts,  and  consultants,  while 
traveling  on  offlcial  business  for  the  Joint 
comanlttee  wltliln  or  outside  the  United 


States,  may  receive  either  the  per  diem 
allowance  authorized  to  be  paid  to  Members 
of  the  Congress  or  Its  employees,  or  their 
actual  and  necessary  expenses  If  any  Item- 
ized statement  of  such  expenses  is  attached 
to  the  voucher. 

"(e)  (1)  The  District  Court  of  the  United 
States  for  the  District  of  Columbia  shall  have 
original  Jurisdiction,  without  regard  to  the 
sum  or  value  of  the  matter  In  controversy, 
of  any  civU  action  heretofore  or  hereafter 
brought  by  the  point  committee  to  enforce  or 
secure  a  declaration  conerning  the  validity 
of  any  subpena  heretofore  or  hereafter 
brought  by  the  Joint  committee,  and  the  said 
District  Court  shall  have  Jurisdiction  to  enter 
any  such  Judgment  or  decree  in  any  such 
clvU  action  as  may  be  necessary  or  appro- 
priate to  enforce  obedience  to  any  such  sub- 
pena. 

"(2)  The  Joint  committee  shall  have  au- 
thority to  prosecute  in  its  own  name  or  In 
the  name  of  the  United  States  in  the  Dis- 
trict Court  of  the  United  States  for  the  Dis- 
trict of  Columbia  any  civil  action  heretofore 
or  hereafter  brought  by  the  Joint  committee 
to  enforce  or  secure  a  declaration  concerning 
the  validity  of  any  subpena  heretofore  or 
hereafter  Issued  by  such  committee,  and  pray 
the  said  district  court  to  enter  such  Judg- 
ment or  decree  in  said  civil  action  as  may  be 
necessary  or  appropriate  to  enforce  any  such 
subpena. 

"(3)  The  Joint  committee  may  be  repre- 
sented by  such  attorneys  as  it  may  designate 
In  any  action  prosecuted  by  such  committee 
under  this  title." 

"disclaimer 

"Sec.  405.  The  provisions  of  this  title  shall 
not  In  any  way  limit  or  otherwise  interfere 
with  the  Jurisdiction  or  powers  of  any  com- 
mittee of  the  Senate,  or  the  House  of  Repre- 
sentatives, or  of  Congress  to  request  or 
require  testlndony  or  the  submission  Or  in- 
formation from  any  representative  of  any  de- 
partment, agency,  instrumentality  or  other 
entity  of  the  Federal  Government. 

On  page  3,  line  23,  after  "Act",  insert 
"(other  than  title  IV)". 

On  page  4,  line  6,  after  "Act",  Insert  "(other 
than  title  IV)". 

On  page  6,  line  9,  immediately  after  "of", 
insert  "titles  I,  II,  and  III  of". 

On  page  6,  line  12,  after  "under".  Insert 
"titles  I,  II,  and  III  of". 

On  page  7,  line  1,  immediately  before  "this". 
Insert  "titles  I,  II,  and  III  of". 

On  page  7,  line  2,  immediately  before 
"this".  Insert  "title  I,  II  or  HI  of". 

On  page  12,  line  9,  immediately  before 
"this",  insert  "title  I,  II  or  III  of". 

On  page  16,  line  13,  Immediately  before 
"this",  Insert  "title  I,  n  or  III  of". 

On  page  18,  line  3,  immediately  before 
"this",  insert  "title  I,  II,  or  ni  of". 

On  page  18,  line  14,  immediately  before 
"this",  Insert  "title  I,  II,  or  UX  of". 

On  page  18,  line  23,  immediately  before 
"this".  Insert  "titles  I,  II  or  III  of". 

On  page  19,  line  1,  immediately  before 
"this",  insert  I,  II,  or  HI  of". 

On  page  19,  line  21,  immediately  before 
"this",  insert  "title  I,  II,  or  HI  of". 

On  page  20,  line  2,  immediately  after  "Act" 
Insert  "(other  than  title  IV) 

On  page  20,  line  6,  immediately  before 
"this"  insert  "titles  I,  II,  and  in  of". 

Mr.  NELSON.  Mr.  President,  last 
November,  the  Senator  from  Washington 
(Mr.  Jackson)  and  I  introduced  legisla- 
tion to  create  a  joint  committee  of  the 
Senate  and  the  House  of  Representa- 
tives to  provide  legislative  oversight  over 
the  sm-veillance  activities  of  all  the 
various  agencies  of  the  Federal  Govern- 
ment, including  the  FBI.  military  Intelli- 
gence, and  the  IRS. 


November  21  y  197 Ji. 


CONGRESSIONAL  RECORD  —  SENATE 


S  19811 


The  purpose,  of  course,  is  quite  ob- 
vious: there  is  great  potential  for  abuse 
of  authority  and  invasions  of  privacy, 
which  we  have  seen  extensively  engaged 
In  in  recent  years,  and  Congi-ess  at  pres- 
ent has  no  effective  way  to  maintain  a 
continuing  oversight  function  to  deter- 
mine whether  agencies  were  abusing 
their  power  and  whether  there  need  to 
be  modifications  or  changes  in  current 
law. 

The  principal  function  of  this  joint 
committee  would  be  to  require  that  these 
respective  agencies  appear  before  the 
joint  committee  in  public  session  or 
executive  session  when  necessary,  tmder 
whatever  procedures  would  be  estab- 
lished by  that  joint  committee,  and  that 
the  representatives  of  these  agencies, 
such  as  the  FBI,  be  put  under  oath,  bring 
their  records,  show  the  committee  what 
surveillance  activities  they  have  engaged 
in.  For  example,  the  FBI  would  show 
what  wiretaps  they  have  used,  and 
whether  the  wiretaps  in  fact  were 
secured  pursuant  to  law,  particularly  the 
foiurth  amendment,  which  requires  that 
searches  and  seizures  are  authorized  only 
upon  presentation  of  probable  cause  to 
an  appropriate  court,  which  may  then 
issue  the  warrant. 

Unless  we  bring  these  activities  under 
congressional  supervision,  then,  of  course, 
the  opportunities  exist,  as  they  have  in 
the  past,  for  very  serious  invasions  of 
privacy  of  individuals,  and  freedom  it- 
self is  endangered. 

That,  therefore,  is  the  purpose  of  this 
amendment:  to  create  this  kind  of  a 
joint  committee,  with  the  authority 
which  I  have  previously  mentioned. 

Hearings  were  conducted  on  the  meas- 
ure by  the  distinguished  Senator  from 
Maine  (Mr.  Muskie).  Those  proceedings 
have  not  all  been  completed. 

Senator  Jackson  and  I  offered  this  as 
an  amendment  to  the  bill  offered  by  the 
distinguished  Senator  from  North  Caro- 
lina (Mr.  Ervin)  some  time  ago  because 
we  thought  it  urgent  and  timely  that 
this  issue  be  raised,  debated,  and  voted 
upon  because  we  believe  that  Congress 
has  to  oversee  Government  surveillance 
activities  on  a  continuing  basis. 

However,  we  have  no  desire  to  impair 
the  possibilities  of  the  adoption  of  the 
very  fine  piece  of  legislation  that  was 
designed  by  the  distinguished  Senator 
from  North  Carolina,  and  since  it  is  now 
late  in  the  session,  the  adoption  of  this 
amendment  may  very  well  cause  the 
downfall  of  the  whole  bill. 

If  it  were  some  time  back,  with  plenty 
of  room  to  maneuver  in  in  terms  of  time, 
I  would  want  to  have  the  full  debate  and 
a  rollcall  vote. 

I  know  that  the  distinguished  Senator 
from  North  Carolina,  as  we  all  do,  has 
been  a  leader  In  this  whole  field  of  pro- 
tecting individual  rights,  especially  the 
rights  of  privacy  and  other  constitutional 
rights,  ajid  that  he  agrees  certainly  with 
the  principle  of  the  bill,  although  I  have 
not  asked  him  about  the  details.  But 
Senator  Jackson  and  I  did  not  want  to, 
in  any  way,  jeopardize  the  possibilities  of 
the  adoption  of  his  measure. 

I  would  therefore  like  to  ask  the  dis- 
tinguished Senator  from  Maine  if  he 
might  be  able  to  advise  us  what  his  future 


plans  would  be  in  his  committee  for  con- 
sideration of  this  particular  subject 
matter. 

Mr.  MUSKIE.  I  would  be  delighted  to 
do  so. 

First  I  compliment  the  distinguished 
Senator  from  Wisconsin  and  the  distin- 
guished Senator  from  Washington  for 
their  concern  in  the  subject.  It  is  one, 
I  think,  that  is  of  increasing  interest  to 
Members  of  Congress  and  to  the  Members 
generally.  It  is  deserving  of  the  most  ex- 
tensive and  comprehensive  kinds  of  hear- 
ings. 

Already  we  have  had  6  days  of  hear- 
ings in  the  Government  Operations  Com- 
mittee on  national  security  secrecy,  and 
the  distinguished  Senator  from  Wiscon- 
sin, as  a  matter  of  fact,  testified  at  those 
hearings  on  his  bill. 

But  we  proceed  from  here.  There  are 
before  us  the  Nelson-Jackson  bill,  to 
which  the  Senator  is  addressing  himself, 
the  Baker- Weicker  bill  on  the  same  sub- 
ject, and  the  Mathias-Mansfield  resolu- 
tion to  have  a  study  committee  on  over- 
sight. 

All  of  these  have  been  referred  to  my 
subcommittee,  and  we  will  hold  hearings 
and,  I  think,  it  is  reasonably  certain  that 
the  hearings  will  begin  on  December  9 
and  10  of  this  year.  There  may  be  fur- 
ther hearings  in  addition  to  those,  but 
I  am  committed  to  those,  and  I  assure 
the  Senator  that  we  vdll  pursue  those 
hearings  and  the  subject  tmtil  the  com- 
mittee is  in  position  to  fonn  some  judg- 
ments. 

Mr.  President,  more  than  20  years  ago, 
Supreme  Court  Justice  Felix  Frankfurter 
described  the  evolution  of  tyrannical 
power  in  the  executive  branch: 

The  accretion  of  dangerous  power  does  not 
come  in  a  day.  It  does  come,  however  slowly, 
from  the  generative  force  of  \inchecked  disre- 
gard of  the  restrictions  that  fence  in  even 
the  most  disinterested  assertion  of  authority. 

Unfortunately,  Justice  Frankfurter's 
observation  does  much  to  explain  why 
individual  liberty  has  been  eroded  by  an 
expanding  web  of  snooping  conducted 
at  all  levels  of  government.  For  many 
years  now,  the  Government  has  used 
both  simple  and  sophisticated  techniques 
to  exercise  almost  unlimited  power  over 
the  individual.  The  Government  installs 
wiretaps,  plants  electronic  bugs,  uses 
computerized  Information  to  assemble 
dossiers  on  individuals,  and  engages  in 
other  surveillance  activities  which  make 
a  mockery  of  the  individual  freedoms 
guaranteed  by  our  Constitution. 

The  dangers  of  uncontrolled  Govern- 
ment surveillance  were  exposed  again 
only  this  past  week.  The  Justice  Depart- 
ment released  a  report  detailing  the 
"cointelpro"  program — the  FBI's  secret 
surveillance  and  disruption  of  organiza- 
tions which  the  FBI  considered  to  be  a 
threat.  These  organizations  included  the 
Urban  League,  the  Southern  Christian 
Leadership  Conference,  the  Congress  on 
Racial  Equality  and  other  politically  ac- 
tive groups.  It  was  not  shown  that  the 
individual  members  of  these  organiza- 
tions were  violating  the  law,  and  the  FBI 
did  not  seek  or  receive  the  approval  of 
the  Attorney  General  or  the  President. 
Acting  entirely  on  Its  own,  the  FBI  en- 
gaged In  these  activities  between  1956  and 


1971.  They  were  terminated  when  the 
"Media  Papers"  publicly  exposed  some 
of  the  FBI  activities  in  1971.  And  it  was 
understandable  why  such  public  expo- 
sure would  be  a  deterrent.  The  Justice 
Department's  study  called  some  of  those 
activities  "abhorrent  to  a  free  society," 
and  for  good  reason.  These  activities  in- 
cluded sending  false  and  anonymous  let- 
ters to  discredit  selected  individuals  in 
the  eyes  of  their  peers,  informing  an  em- 
ployer of  the  individual's  membership  in 
a  particular  group  so  that  the  individual 
might  be  fired,  and  passing  on  informa- 
tion to  credit  bureaus  to  harm  the  indi- 
vidual economically. 

Mr.  NELSON.  I  appreciate  the  com- 
ments of  the  Senator  from  Maine.  I  also 
know,  as  we  all  do,  of  his  concern  about 
individual  rights  and  constitutional 
rights,  and  I  know  that  the  measure  is  in 
good  hands  in  his  committee  and  that 
he  recognizes  the  importance  of  Con- 
gress doing  something  about  managing 
this  problem  that  has  arisen  and  received 
so  much  publicity  in  recent  years. 

These  revelations  concerning  the  FBI 
coincided  with  other  revelations  con- 
cerning the  surveillance  activities  of  the 
Internal  Revenue  Service.  According  to 
recently  disclosed  documents,  the  IRS — 
acting  at  the  behest  of  the  White 
House — monitored  the  tax*  records  and 
political  activities  of  3,000  groups  and 
8,000  individuals  between  1969  and  1973. 
The  groups  monitored  included  the  Ur- 
ban League,  Americans  for  Democratic 
Action,  the  National  Student  Association, 
the  Unitarian  Society  and  the  National 
Council  of  Churches.  These  IRS  activ- 
ities did  not  reflect  a  neutral  enforce- 
ment of  the  tax  laws;  they  represented 
instead  a  blatant  attempt  to  secure  pri- 
vate information  about  the  politics  of 
people  whose  views  did  not  coincide  with 
those  of  the  White  House.  Indeed,  these 
secret  activities  were  continued  for  four 
years  despite  the  fact  that  there  was  lit- 
tle information  to  show  violation  of  the 
tax  laws. 

These  FBI  and  IRS  actions,  as  well  as 
other  surveillance  activities,  make  clear 
the  need  for  congressional  controls  of 
Government  spying.  To  this  end.  Senator 
Jackson  and  I  are  introducing  an  amend- 
ment to  S.  3418  which  would  establish 
a  bipartisan  joint  committee  of  Congress 
to  oversee  all  Government  surveillance 
activities.  At  least  once  each  year,  rep- 
resentatives of  the  FBI,  the  IRS,  and 
every  Governmental  agency  that  en- 
gages in  surveillance  would  be  required 
to  testify  before  the  joint  committee  un- 
der oath  about  the  full  scope  and  nature 
of  their  respective  agency's  spying  ac- 
tivities. The  joint  committee,  moreover, 
would  be  entitled  to  all  relevant  informa- 
tion concerning  those  activities  and  prac- 
tices. There  is  only  one  narrowly  defined 
exception  to  the  committee's  broad  jur- 
isdiction over  Government  surveillance: 
those  cases  directly  involving  foreign 
powers  who  are  engaged  in  unlawful  ac- 
tivities which  endanger  this  country's 
security.  However,  the  committee  would 
be  explicitly  directed  to  obtain  Informa- 
tion from  the  Government  concerning 
the  criteria  used  to  determine  whether 
an  activity  qualifies  under  the  exception. 
This,  in  turn,  would  help  insure  that  the 
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exception  Is  not  misused  or  intei*preted 
too  broadly. 

As  part  of  its  responsibilities,  the  joint 
committee  would  be  obligated  to  report 
to  the  full  Congress  as  often  as  it  deems 
necessary,  but  in  any  event,  at  least  once 
a  year.  The  report  would  include  the 
committee's  findings  as  to  whether  the 
Government  is  complying  fully  with  the 
law,  whether  the  courts  are  exercising 
their  review  powers  diligently,  and 
whether  additional  legislation  is  needed 
to  protect  the  right  to  privacy  and  other 
fundamental  liberties  from  Government 
snooping. 

The  need  for  this  continuing  and 
compi-ehensive  congressional  oversight  is 
beyond  question.  The  FBI  and  IRS  activ- 
ities I  cited  earlier  are  not  Isolated  inci- 
dents. Indeed,  other  examples  make  clear 
that  there  is  an  Incredibly  broad  system 
of  Government  surveillance  which  can 
and  often  does  escape  congressional 
scrutiny.  Among  these  examples  are  the 
following: 

In  1970,  President  Nixon  approved  the 
"Huston  Plan,"  an  interagency  scheme 
for  domestic  surveillance  which  provided 
for  the  use  of  wiretaps,  electronic  bugs, 
break-ins  and  other  activities  which  a 
staff  assistant  described  as  "clearly 
illegal."  Although  the  plan  was  revoked 
five  days  later,  because  of  the  objections 
by  FBI  Director  Hoover,  President 
Nixon's  continued  interest  in  the  idea 
tiltimately  led  to  the  creation  of  the 
"Plumbers,"  a  White  House  unit  which 
carried  out  the  break-in  at  Daniel  Ells- 
berg's  psychiatrist's  office  and  engaged 
in  other  questionable  surveillance  activ- 
ities. Indeed,  one  recent  article  reported 
that  there  had  been  at  least  100  illegal 
break-ins  conducted  by  the  "plumbers" 
and  other  secret  Government  units. 

A  1973  Senate  subcommittee  report 
detailed  the  extensive  spying  secretly 
conducted  by  1,500  agents  of  the  U.S. 
Army  on  more  than  100,000  civilians  in 
the  late  1960's.  This  sui-veillance  was  di- 
rected principally  at  those  suspected  of 
engaging  in  political  dissent.  No  one  in 
the  Congress  knew  about  this  spying.  No 
one  in  the  executive  branch  would  accept 
responsibility  for  it.  Again,  there  Is  no 
guarantee  that  this  sorry  episode  will  not 
be  repeated.  In  fact,  a  Senate  committee 
learned  recently  that  in  the  last  3 
years — after  the  administration  assured 
the  public  that  the  military  would  no 
longer  spy  on  civilians — the  U.S.  Army 
has  maintained  numerous  surveillance 
operations  on  civilians  in  the  United 
States.  And  an  article  in  the  New  Repub- 
lic magazine  of  March  30,  1974,  detailed 
the  U.S.  Army's  use  of  wiretaps,  infiltra- 
tors, and  other  surveillance  techniques 
to  spy  on  American  citizens  living  abroad 
who  supported  the  Presidential  candi- 
dacy of  George  McGovern.  The  Army's 
spying  was  reportedly  so  extensive  that 
it  even  intercepted  a  letter  from  a  college 
librarian  in  South  Carolina  who  re- 
quested information  about  a  German 
publication. 

On  April  14,  1971,  it  was  revealed  that 
the  FBI  had  conducted  general  sui-veil- 
lance  of  those  who  participated  in  the 
Earth  Day  celebrations  in  1970.  These 
celebrations  Involved  tens  of  thousands 
of  citizens,  State  officials,  representatives 


of  the  Nixon  administration,  and  Mem- 
bers of  Congress.  As  the  one  who  planned 
that  first  Earth  Day,  I  cannot  Imagine 
any  valid  reason  for  spying  on  Individ- 
uals exercising  their  constitutional  rights 
of  speech  and  assembly  in  a  peaceable 
manner.  There  is  still  no  satisfactory  ex- 
planation of  the  surveillance.  Nor  is 
there  any  guarantee  it  will  not  be  re- 
peated in  the  future. 

Innumerable  Government  officials,  in- 
cluding President  Lyndon  Johnson,  Su- 
preme Court  Justice  William  O.  Douglas, 
Congressman  Hale  Boggs,  and  Secretary 
of  State  Henry  Kissinger,  believed  that 
their  private  telephones  had  been  secret- 
ly wiretapped.  These  concerns  coincide 
with  known  facts  regai-ding  other  citi- 
zen.s.  In  May  1969,  for  example,  the 
White  House  secretly  authorized  wire- 
taps on  17  Goverrunent  officials  and 
newspapermen  without  first  obtaining 
an  approving  judicial  warrant.  The  pur- 
ported basis  of  these  "taps"  was  a  con- 
cern that  these  individuals  were  in- 
volved in  "leaks"  of  sensitive  informa- 
tion. The  Government  allegedly  believed 
that  publication  of  this  information  did 
or  would  jeopardize  "national  security." 
Therti  is  still  no  public  evidence  to  justify 
that  belief.  Indeed,  there  is  no  public  evi- 
dence to  demonstrate  that  all  of  the  in- 
dividuals tapped  even  had  access  to  the 
information  leaked. 

The  Justice  Department  still  main- 
tains a  practice  of  installing  warrantless 
wiretaps  on  American  citizens  and  others 
when  it  feels  "national  security"  is  in- 
volved. This  practice  violates  the  plain 
language  of  the  fourth  amendment — 
which  requires  a  judicial  warrant  based 
on  probable  cause  before  the  Govern- 
ment can  invade  an  individual's  privacy. 
There  is  no  public  information  concern- 
ing the  number  of  warrantless  wiretaps 
installed  in  the  last  year  or  presently 
maintained.  Incredibly  enough,  the  De- 
partment has  refused  to  provide  this  in- 
formation— even  in  executive  session — 
to  legislative  subcommittees  of  the  House 
and  Senate.  However,  it  is  known  that 
some  of  these  wiretaps  were  authorized 
even  though  there  was  no  direct  collab- 
oration of  a  foreign  power.  The  tap  in- 
stalled on  newspaper  columnist  Joseph 
Kraft's  home  telephone  is  perhaps  the 
best  known  example.  Under  our  pro- 
posal, the  joint  committee  would  be  re- 
quired to  interrogate  Government  offi- 
cials about  "national  security"  wiretap- 
ping and  uncover  the  actual  criteria  used 
by  the  Government  in  determining  that 
a  foreign  power  is  directly  involved. 

The  Senate  Watergate  and  Senate  Ju- 
diciary Committees  received  evidence 
that  in  1969  the  White  House  established 
a  special  unit  in  the  Internal  Revenue 
Service  to  provide  the  administi-ation 
with  secret  access  to  the  confidential  tax 
records  of  thousands  of  its  "enemies." 
The  dissemination  of  these  private  rec- 
ords was  so  flagrant  and  so  widespread 
that  one  investigating  Senator  likened 
the  IRS  to  a  public  lending  library. 

These  examples  are  only  the  tip  of 
the  iceberg.  As  early  as  1967,  Prof.  Alan 
Westin  reported  In  his  book,  "Privacy 
and  Fi'eedom,"  that : 

At  least  fifty  different  federal  agencies  have 
substantial  investigative  and  enforcement 


function.?,  providing  a  corps  of  more  than 
20,000  "Investigators"  working  for  agencies 
such  as  the  FBI,  Naval  Intelligence,  the  Post 
Office,  the  Narcotics  Bureau  of  the  Treasury, 
the  Securities  and  Exchange  Commission,  the 
Internal  Revenue  Service,  the  Food  and  Drug 
Administration,  the  State  Department,  and 
the  Civil  Service  Commission.  While  all  ex- 
ecutive agencies  are  under  federal  law  and 
executive  regulation,  the  factual  reality  Is 
that  each  agency  and  department  has  wide 
day-to-day  discretion  over  the  Investigative 
practices  of  its  officials. 

The  numbers — and  dangers — of  this 
official  spying  have  surely  Increased  since 
1967.  But  even  those  1967  figures,  as  well 
as  the  examples  I  have  described,  should 
be  more  than  sufficient  to  demonstrate 
what  should  be  clear  to  everyone:  un- 
controlled Goverrunent  snooping  is  a 
dangerous  assault  on  our  constitutional 
liberties.  Those  liberties  are  the  corner- 
stone of  our  democratic  system  and  any 
assault  on  them  cannot  be  treated 
lightly.  A  society  caiuiot  remain  free  and 
tolerate  a  Government  which  can  invade 
an  individual's  privacy  at  will. 

Government  snooping  is  particularly 
dangerous  because  often  it  is  executed 
without  the  knowledge  or  approval  of 
those  officials  who  are  accountable  to 
the  public.  This,  in  tiu-n,  increases  the 
probability  that  Government  invasions  of 
individual  privacy,  as  well  as  other 
fundamental  constitutional  liberties,  wUl 
be  accomplished  by  illicit  means  and  for 
illegitimate  purposes. 

The  FBI's  "cointelpro"  activities  are  a 
clear  illustration  of  the  problem.  An- 
other example  is  the  break-in  of  Daniel 
Ellsberg's  psychiatrist's  office.  This  il- 
legal act  was  perpetrated  In  September 
1971  by  members  of  the  "plumbers,"  a 
special  imit  established  within  the  White 
House  and  ultimately  accountable  to  the 
President  himself.  After  the  break-in 
was  publicly  exposed,  the  "plumbers" 
claimed  that  they  were  acting  under  the 
explicit  authority  of  the  President  in  an 
effort  to  protect  "national  seciurity."  But 
available  public  evidence  suggests  that 
Mr.  Nixon  did  not  give  his  approval  to 
the  break-in.  Indeed,  the  White  House 
transcripts  indicate  that  President  Nixon 
did  not  learn  of  the  break -in  until  March 
1973 — 18  months  after  it  occurred.  In 
short,  a  blatant  criminal  act — which  in- 
cluded the  violation  of  one  doctor's  pri- 
vacy— was  pertetrated  by  Goverrunent 
agents  and  those  with  ultimate  respon- 
sibility had  no  procedure  to  stop  it. 

The  central  question  is  how  many 
other  incidents  of  illegal  spying  by  the 
Goverrunent  remain  undisclosed?  And 
how  many  more  such  incidents  must  be 
disclosed  before  Congress  recognizes  the 
need  for  immediate  action? 

There  is  no  question,  however,  that 
those  sensitive  to  civil  liberties  have  long 
understood  the  need  for  congressional 
action  to  end  the  dangers  of  Govern- 
ment snooping.  As  early  as  1971  I  intro- 
duced legislation  for  that  purpose.  Now 
the  public  at  large  has  also  awakened  to 
the  need  for  legislation  to  protect  their 
rights  against  Government  snooping. 
Numerous  opinion  poUs  indicate  that  the 
people's  principal  concern  today  is  the 
presentation  of  their  freedom — freedom 
which  is  too  easily  and  too  often  taken 
for  granted.  These  polls,  including  some 
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conducted  by  Louis  Harris,  have  made 
the  following  findings: 

Fifty-two  percent  of  the  public  believes 
that  "things  have  become  more  represssive 
in  this  country  in  the  past  few  years; " 

Seventy-five  percent  of  the  public  believes 
that  "wiretapping  and  spying  under  the  ex- 
cuse of  national  security  Is  a  serious  threat 
to  people's  privacy;" 

Seventy-seven  percent  of  the  public  be- 
lieves Congress  should  enact  legislation  to 
curb  government  wiretapping;" 

Seventy-three  percent  of  the  public  be- 
lieves Congress  should  make  political  spying 
a  major  offense. 

On  the  basis  of  these  and  other  find- 
ings, pollster  Harris  drew  two  basic  con- 
clusions. First,  "government  secrecy  can 
no  longer  be  excused  as  an  operational 
necessity,  since  it  can  exclude  the  par- 
ticipation of  the  people  in  their  own  gov- 
ernment, and,  indeed,  can  be  used  as  a 
screen  for  subverting  their  freedom." 
Second,  "the  key  to  any  kind  of  success- 
ful future  leadership  must  be  iron  bound 
integrity." 

The  message  of  these  opinion  polls  is 
clear :  Congress  must  enact  legislation  to 
end  abusive  government  surveillance 
practices  which  violate  the  fundamental 
rights  and  liberties  guaranteed  by  our 
Constitution.  The  government  should  not 
be  able  to  use  wiretaps  and  other  elec- 
tronic devices  to  eavesdrop  on  citizens 
for  "national  security"  purposes  when 
there  is  no  involvement  of  a  foreign 
power  and  no  judicial  warrant.  The  Grov- 
ernment  should  not  be  able  to  use  income 
tax  returns  and  other  computerized,  con- 
fidential information  for  political  pur- 
poses. The  Government  should  not  be 
able  to  conceal  its  illicit  activities  by  in- 
voking the  "separation  of  powers"  or  the 
need  for  secrecy.  In  a  word,  the  Gov- 
ernment should  not  be  able  to  escape  its 
obligation  to  the  Constitution  and  the 
rule  of  law.  Otherwise,  we  shall  find  that 
unrestrained  Government  power  has  re- 
placed individual  liberty  as  the  hallmark 
of  our  society. 

One  does  not  have  to  attribute  ma- 
levolent motives  to  government  officials 
in  order  to  realize  the  need  for  congres- 
sional action.  Gtood  intentions  are  not 
the  criteria  for  judging  the  lawfulness  of 
propriety  of  Government  action.  In  fact, 
the  best  of  Intentions  often  produce  the 
greatest  dangers  to  individual  liberty.  As 
Supreme  Court  Justice  Brandeis  once 
observed : 

Experience  should  teach  us  to  be  most  on 
our  guard  to  protect  liberty  when  the  Gov- 
ernment's purposes  are  beneficent.  Men  born 
to  freedom  are  naturally  alert  to  repel  inva- 
sions of  their  liberty  by  evil-minded  rulers. 
The  greatest  dangers  to  liberty  lurk  in  In- 
sidious encroachment  by  men  of  zeal,  well- 
meaning  but  without  understanding. 

Relying  on  this  historical  judgment, 
the  Supreme  Court  held  in  the  1972 
Keith  case  that  the  Government  carmot 
wiretap  American  citizens  for  "domestic 
security"  purposes  without  court  author- 
ization. In  issuing  this  decision,  the  coiul; 
declared,  as  a  matter  of  constitutional 
law,  that  the  Government's  self-disci- 
pline is  inadequate  to  protect  the  indi- 
vidual freedoms  guaranteed  by  the 
fourth  amendment.  The  Court's  judg- 
ment was  not  premised  on  the  malicious 
dispositions  of  those  who  inhabit  the  ex- 


ecutive branch.  Rather,  the  judgment 
flowed  from  the  conflicting  interests 
which  the  Government  is  required  to 
serve.  Speaking  for  a  unanimous  Court, 
Justice  Lewis  Powell  examined  the  evo- 
lution and  contours  of  the  freedoms  pro- 
tected by  the  fourth  amendment.  He 
then  stated: 

These  Fourth  Amendment  freedoms  can- 
not properly  be  guaranteed  If  domestic  se- 
curity surveillances  may  be  conducted  solely 
within  the  discretion  of  the  executive 
branch.  The  Fourth  Amendment  does  not 
contemplate  the  executive  officers  of  Govern- 
ment as  neutral  and  disinterested  magis- 
trates. Their  duty  and  responsibility  is  to 
enforce  the  laws,  to  investigate  and  to  prose- 
cute. .  .  .  The  historical  Judgment,  which  the 
Fourth  Amendment  accepts,  Is  that  unre- 
viewed  executive  discretion  may  yield  too 
readily  to  pressure  to  obtain  incriminating 
evidence  and  overlook  potential  invasion  of 
privacy  and  protected  speech. 

In  this  context,  a  congressional  over- 
sight committee  would  be  a  two-edged 
sword  in  the  effort  to  end  the  abuses  of 
Government  snooping.  On  the  one  hand, 
this  committee  could  provide  assurances 
to  the  public  that  Government  surveil- 
lance activities  are  limited  to  those  con- 
ducted by  lawful  means  and  for  legiti- 
mate purposes.  On  the  other  hand,  the 
oversight  committee  could  help  the  ex- 
ecutive branch  to  insure  that  Govern- 
ment agents  do  not  misuse  the  public 
authority  entrusted  to  them.  Fulfillment 
of  these  two  functions  by  the  oversight 
committee  would  do  much  to  eliminate 
illegal  and  unethical  Government  spy- 
ing. 

In  considering  creation  of  a  congres- 
sional oversight  committee,  Congress 
should  not  yield  to  self-serving  asser- 
tions by  the  executive  branch  that  the 
power  to  investigate  and  conduct  sur- 
veillance is  exclusively  within  its  juris- 
diction and  that  Congress  has  no  right 
to  sensitive  information  concerning  such 
investigations  and  surveillance  activities. 
This  argument  is  nonsense.  Certainly 
there  is  no  language  in  the  Constitu- 
tion which  allows  Government  surveil- 
lance activities  to  escape  congressional 
scrutiny.  Indeed,  such  an  escape  clause 
would  be  at  odds  with  the  fundamental 
premise  of  our  constitutional  system  that 
all  power  is  "fenced  about,"  that  every 
coordinate  branch  of  Government  Is  sub- 
ject to  the  check  of  the  other  branches. 
If  Government  investigative  and  sur- 
veillance activites  can  be  maintained  by 
Government  secrecy,  there  would  be  no 
way  for  the  Congress  to  know  whether  it 
should  exercise  its  power  to  check  the 
executive  branch. 

Moreover,  a  lack  of  congressional  over- 
sight would  cripple  Congress  ability  to 
protect  those  individual  freedoms  guar- 
anteed to  everyone  by  the  Constitution. 
In  the  Federalist  Papers,  James  Madison 
acknowledged  Congress  as  "the  confi- 
dential guardians  of  the  rights  and  lib- 
erties of  the  people."  Congress  cannot 
fulfill  its  responsibility  to  protect  those 
rights  and  liberties  unless  it  first  has  the 
facts  concerning  the  scope  and  nature  of 
Government  investigative  and  surveil- 
lance activities.  Access  to  those  facts  Is 
also  important  if  Congress  is  to  exercise 
its  other  responsibilities.  Thus,  the  Con- 


stitution empowers  Congress — not  the 
President — to  regulate  interstate  com- 
merce; the  Constitution  empowers  Con- 
gress— not  the  President — to  appropriate 
public  moneys  for  Government  opera- 
tions, including  investigative  and  sur- 
veillance activities ;  the  Constitution  em- 
powers Congress — not  the  President — to 
enact  laws  concerning  the  punishment 
of  criminal  offenses  and  the  protection 
of  individual  privacy.  Having  been 
granted  these  powers,  the  Congress 
should  obtain  the  information  neces- 
sai-y  to  insure  that  they  are'  exercised 
wisely. 

The  need  for  this  congressional  over- 
sight committee,  then,  should  not  be  un- 
derestimated. The  individual's  right  to 
privacy  is  one  of  our  most  cherished  lib- 
erties. It  is  fundamental  to  the  concept 
of  democratic  self-government  where 
each  individual's  private  thoughts  and 
beliefs  are  beyond  the  reach  of  Govern- 
ment. Without  that  right  to  privacy,  the 
individual's  freedom  to  participate  in 
and  guide  his  Government  is  jeopar- 
dized. Government  then  becomes  a  mon- 
ster to  be  feared  rather  than  a  servant 
to  be  trusted. 

As  Justice  Stephen  Field  stated  In 
1888: 

Of  all  the  rights  of  the  citizens,  few  are  of 
greater  importance  or  more  essential  to  his 
peace  and  happiness  than  the  right  of  per- 
sonal security,  and  that  Involves  not  merely 
protection  of  his  person  from  assault,  but  ex- 
emption of  his  private  affairs,  books  ajid 
papers  from  the  scrutiny  of  others.  Without 
enjoyment  of  this  right,  all  others  would  lose 
half  their  value. 

A  right  so  vital  to  individual  liberty 
and,  indeed,  to  our  coniStitutionaJ  sys- 
tem deserves  rigorous  protection  by  Con- 
gress— the  people's  chosen  represent- 
atives. The  amendment  being  offered 
today  provides  a  timely  opportunity  to 
establish  that  protection  and  assure  the 
American  public  that  individual  freedom 
is  still  the  foundation  of  our  political 
system. 

Mr.  JACKSON.  Mr.  President,  last  No- 
vember Senator  Nelson  and  I  introduced 
S.  2738  to  establish  a  watchdog  Joint 
congressional  committee  to  oversee  ac- 
tivities of  the  Federal  Government  af- 
fecting the  right  to  privacy  of  all  Ameri- 
can citizens.  Our  purpose  was  to  create 
and  focus  In  one  congressional  commit- 
tee the  responsibility  for  overseeing  do- 
mestic surveillance  and  investigative  ac- 
tivities of  Federal  agencies  as  those 
activities  relate  to  the  need  to  protect 
and  defend  individual  privacy  and  free- 
dom for  all  American  citizens  from  seri- 
ous and  destructive  erosion.  Today  I  am 
pleased  to  join  with  Senator  Nelson  to 
offer  a  modified  version  of  this  legisla- 
tion as  an  amendment  to  S.  3418,  a  bUl 
to  create  a  Federal  Pi-ivacy  Commission 
to  monitor  and  regulate  data  banks. 

Individual  privacy  and  freedom,  which 
are  at  the  heart  of  our  system  of  demo- 
cratic self-government,  are  imder  severe 
pressure  today.  Modern  technology  has 
vastly  increased  the  ease  with  which  in- 
trusions on  individual  privacy  may  be 
conducted.  By  1967  over  50  Federal  agen- 
cies were  engaged  in  investigative  activi- 
ties employing  over  20,000  investigators. 
These  included  such  diverse  agencies  as 
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the  Pood  and  Drug  Administration,  the 
Securities  and  Exchange  Commission, 
the  Treasury  Department,  the  Justice 
Department,  and  many  others.  Since  that 
time  the  number  of  agencies  and  investi- 
gators has  almost  certainly  increased 
and  it  has  become  clear  to  the  Ameri- 
can people  that  there  is  a  danger  that 
the  power  of  the  Federal  Government 
may  be  abused  to  indiscriminately  em- 
ploy modern  techniques  of  surveillance 
for  illegitimate  purposes  or  by  unregu- 
lated procedures.  This  danger  represents 
a  serious  threat  to  the  integi"ity  of  indi- 
vidual rights  and,  therefore,  to  our  en- 
tire way  of  life  in  America. 

The  American  people  are  deeply  dis- 
turbed about  evidence  that  has  acciunu- 
lated  in  recent  years  of  widespread  Gov- 
errmient  Insensitivity  and  disregard  for 
the  rights  of  individual  citizens.  Water- 
gate and  related  scandals  have  brought 
to  light  a  callous  disregard  for  the  law 
and  for  the  sanctity  of  individual  rights 
within  the  highest  circles  of  government. 
Such  activities  as  the  formation  of  the 
"Plumbers"  for  the  purpose  of  carrying 
on  internal  security  operations  which  in- 
cluded wiretapping  and  burglary  smacks 
of  a  secret  police  operation  that  has  no 
place  in  American  life. 

Over  the  past  week  there  have  been 
new  revelations  that  Goverrmient  agen- 
cies have  engaged  in  secret  intelligence 
gathering  and  "dirty  tricks"  operations 
aimed  at  political  and  activist  organiza- 
tions. These  revelations  have  further 
shaken  the  confidence  of  the  American 
people  in  the  integrity  and  methods  of 
Federal  investigative  agencies. 

A  lawsuit  filed  by  a  public  interest  law 
firm  brought  the  disclosure  that  a  secret 
unit  within  the  IRS  named  the  "Special 
Service  Staff"  began  gathering  intelli- 
gence in  the  summer  of  1969  as  a  result 
of  direct  White  House  pressure.  The  Spe- 
cial Service  Staff  unit  collected  inteUi- 
gence  and  investigated  99  political  and 
activist  organizations  and  was  not  dis- 
banded until  after  the  Watergate  scan- 
dals became  public.  The  use  of  the  IRS 
to  perform  unauthorized  law  enforce- 
ment type  functions  for  essentially  polit- 
ical purposes  is  a  flagrant  and  inexcus- 
able abuse  of  power.  This  action  under- 
mines public  confidence  which  is  abso- 
lutely essential  if  the  IRS  is  to  perform  its 
job  of  administering  the  tax  laws.  More 
importantly,  it  runs  counter  to  funda- 
mental values  of  freedom  of  expression 
and  equal  treatment  under  the  law  to 
have  an  agency  of  Government  collecting 
data  to  be  used  against  organizations 
with  political  views  that  are  not  favored 
by  the  current  administration. 

The  purpose  of  the  Joint  Committee 
which  Senator  Nelson  and  I  have  sug- 
gested would  be  to  assure  public  account- 
ability of  Federal  investigative  agencies 
by  assuring  better  congressional  over- 
sight of  their  activities.  As  was  noted  edi- 
torially in  the  Washington  Star  on 
November  20 : 

It  Is  imperative  that  Congress  begin  exer- 
cising much  closer  oversight  of  operations  for 
which  it  provides  the  legal  basis  and  the 
financing.  It  should  not  be  left  to  high-level 
bureaucrats,  especially  in  the  agencies  with 
awesome  investigative  authority,  nor  to 
White  House  politicians  to  decide  what  la  or 
is  not  good  for  the  people  and  then  use  high- 


ly questionable  means  to  excise  that  which 
they  consider  bad. 

I  firmly  believe  that  the  Congress  does 
bear  a  heavy  responsibility  to  assure  that 
Federal  investigative  agencies  do  not  dis- 
regard the  civil  liberties  of  the  American 
people.  The  legislation  which  Senator 
Nelson  and  I  have  suggested  v.'ill  give  us 
the  tools  to  do  this  job. 

Senseless  violations  of  individual 
rights  have  occurred,  in  part,  because  we 
in  the  Congress  have  not  pursued  with 
sufficient  vigor  our  responsibility  to 
closely  oversee  the  activities  of  the  in- 
numerable Federal  agencies  which  have 
an  impact  on  the  right  to  privaoy  of  mil- 
lions of  Americans.  As  a  result,  the 
American  people  are  very  much  con- 
cerned about  the  need  for  increased 
efforts  to  protect  our  cherished  tradition 
of  individual  liberty  in  the  wake  of  dis- 
closures of  such  blatant  abuses.  Recent 
polls  indicate  that  75  to  80  percent  of 
the  American  people  favor  tough  new 
laws  making  unlawful  wiretapping  a 
major  criminal  offense. 

I  am  pleased  that  the  Congress  has 
begun  to  respond  to  the  need  for  legisla- 
tion designed  to  better  protect  individual 
rights.  S.  3418  is  an  important  bill  which 
will  do  a  great  deal  to  assure  the  right 
to  privacy  for  millions  of  Americans 
about  whom  the  Federal  Government 
has  collected  and  maintains  records  In 
computer  data  banks.  For  this  reason,  I 
have  been  active  in  the  development  and 
joined  as  a  cosponsor  of  this  legislation. 

I  believe  the  amendment  that  Senator 
Nelson  and  I  are  now  offering  would 
strengthen  and  broaden  the  scope  of  S. 
3418  by  addressing  the  equally  Important 
issue  of  regulating  and  overseeing  the  ac- 
tivities of  Federal  investigative  agencies. 
The  committee  we  are  suggesting  would 
be  invaluable  as  a  means  of  focusing  and 
improving  congressional  oversight  of 
Federal  agencies  to  assure  that  they  do 
not  overstep  their  statutory  and  consti- 
tutional authority  in  ways  that  have  an 
adverse  impact  on  individual  freedom. 
At  present,  12  or  more  congressional 
committees  oversee  the  activities  of  the 
uncounted  but  irmumerable  Federal 
agencies  which  conduct  investigative  ac- 
tivities. The  comprehensive  overview  of 
these  agencies  that  would  be  provided  by 
our  legislation  would  provide  a  more 
effective  safeguard  against  the  use  of  in- 
vestigative and  surveillance  powers  in 
ways  that  fly  in  the  face  of  our  tradi- 
tional commitment  to  personal  freedom 
and  liberty. 

I  am  pleased  that  Senator  Muskie  will 
hold  hearings  on  this  amendment  on  the 
9th  and  10th  of  December. 

Mr.  ERVIN.  Mr.  President,  will  the 
Senator  from  Wisconsin  yield? 

Mr.  NELSON.  I  yield  to  the  Senator. 

Mr.  ERVIN.  I  thank  the  Senator  for 
his  very  complimentary  statement  of  my 
work  in  the  field  of  individual  rights.  I 
have  always  had  the  aid  of  the  distin- 
guished Senator  from  Wisconsin  on  that, 
and  I  am  proud  to  be,  along  with  him 
and  one  or  two  other  Members  of  the 
Senate,  one  of  the  authors  of  the  bill  to 
repeal  the  no-knock  law. 

I  wish  to  commend  his  action  in  this 
matter  and  the  action  of  the  distin- 
guished Senator  from  Maine.  I  think  that 


Is  the  proper  course  to  take  because  if  we 
sometimes  put  too  big  a  load  on  one  little 
legislative  nag  he  has  a  hard  time  making 
the  journey  to  his  ultimate  destination. 

I  thank  the  Senator  for  his  course  of 
action  and  the  Senator  from  Maine  for 
giving  the  assurance  that  he  will  hold 
hearings  on  the  proposal  which,  I  think, 
deserves  wise  and  careful  thought. 

Mr.  NELSON.  I  thank  the  Senator 
from  North  Carolina.  I  only  regret  that 
he  has  decided  volimtarily  not  to  join  us 
again  in  the  next  session  because  I  think 
that  about  90  percent  of  the  influence  I 
have  on  this  kind  of  an  issue  is  as  a  re- 
sult of  my  association  with  the  Senator 
from  North  Carolina,  which  I  now  lose. 

Mr.  WEICKER.  If  the  Senator  from 
Wisconsin  will  yield  for  one  moment.  I 
commend  the  Senator  from  Wisconsin 
and  the  Senator  from  Washington  for 
their  legislation. 

I  want  to  thank  the  distinguished  Sen- 
ator from  Maine  for  proposing  hearings 
on  this  bill,  and  also  on  the  bill  proposed 
by  Senator  Baker  and  myself. 

As  each  week  goes  by  and  more  of  these 
abuses  come  to  the  public's  knowledge, 
I  think  it  is  terribly  important  that  we 
act.  We  all  realize  the  diflQculties  that  this 
type  of  legislation,  the  type  proposed  by 
Senator  Nelson  and  Senator  Baker,  have 
had  in  the  past.  But  it  has  got  to  be  clear 
to  this  body  that  nobody  has  been  tak- 
ing responsibility  for  any  oversight  rela- 
tive to  these  various  agencies. 

We  owe  it  to  the  public  now  to  take 
this  entire  area  of  law  enforcement  and 
intelligence  gathering  and  make  it  ac- 
countable to  the  people  of  the  United 
States  through  their  elected  representa- 
tives. 

I  would  hope  that  we  not  only  have 
the  hearings  but  also  we  make  this  one  ol 
the  first  orders  of  business  for  Congress 
in  the  months  ahead. 

I  thank  the  Senator  from  Wisconsin. 

Mr.  NELSON.  I  thank  the  Senator. 

I  yield  the  floor. 

The  PRESIDING  OFFICER.  The  ques- 
tion is  on  agreeing  to  the  amendment 
of  the  Senator  from  Wisconsin. 

Mr.  NELSON.  Mr.  President,  I  with- 
draw my  amendment. 

The  PRESIDING  OFFICER.  The  Sen- 
ator's amendment  is  withdrawn. 

Mr.  GOLDWATER.  Mr.  President,  by 
a  happy  coincidence,  the  House  at  this 
very  moment  is  considering  almost  iden- 
tical legislation  to  this,  legislation  intro- 
duced by  my  son  who  represents  the  20th 
District  of  California. 

Mr.  President,  I  am  very  happy  to  be 
a  cosponsor  of  this  legislation  and  happy 
to  have  Introduced  a  piece  of  legislation 
quite  similar  to  it. 

Ml'.  President,  I  am  proud  to  rise  today 
in  support  of  the  committee  bill  to  pro- 
tect individual  privacy  in  the  collection 
and  use  of  personal  data  by  Federal 
agencies. 

Mr.  President,  the  need  for  protection 
of  personal  privacy  has  come  to  the  fore 
only  In  recent  years,  although  its  source 
is  found  in  the  Constitution  itself. 

Reports  imiformly  calling  for  the 
adoption  of  safeguards  for  the  fair  stor- 
ing and  handling  of  personal  informa- 
tion have  been  published  by  the  Depart- 
ments of  Communications  and  Justice  In 
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Canada  in  1971,  the  Younger  Committee 
on  Privacy  in  Great  Britain  in  1972,  the 
International  Commission  of  Jurists  in 
1972,  the  National  Academy  of  Sciences 
Project  on  Computer  Databanks,  also  in 
1972,  and  the  Secretary's  Advisory  Com- 
mittee on  Automated  Personal  Data 
Systems  of  the  Department  of  Health, 
Education,  and  Welfare  in  1973. 

In  late  1973,  legislation  was  introduced 
in  the  House  of  Representatives  (H.R. 
10042)  by  Congressman  Goldwater,  Jr., 
and  in  the  Senate  (S.  2810)  by  me,  to 
implement  the  common  principles 
shared  by  these  various  studies.  I  believe 
the  committee  bUl  before  us  today  in- 
cludes these  same  safeguards  insofar  as 
the  operations  of  Federal  agencies  and 
departments  are  concerned.  The  basic 
safeguards  are: 

First.  There  must  be  no  personal  data 
system  whose  very  existence  is  secret. 

Second.  There  must  be  a  way  for  an 
individual  to  find  out  what  information 
about  him  Is  in  a  record  and  how  that 
Information  is  to  be  used. 

Third.  There  must  be  a  way  for  an 
Individual  to  correct  information  about 
him,  If  It  is  erroneous. 

Fourth.  There  must  be  a  record  kept 
of  every  significant  access  to  any  personal 
data  in  the  system,  including  the  identity 
of  all  persons  and  organizations  to  whom 
access  has  been  given. 

Fifth.  There  must  be  a  way  for  an 
Individual  to  prevent  Information  about 
him  collected  for  one  purpose  from  be- 
ing used  for  other  purposes,  without  his 
consent. 

Mr.  President,  it  is  my  belief  that  in 
order  for  the  individual  to  truly  exist, 
some  reserve  of  privacy  must  be  guaran- 
teed to  him.  Privacy  is  vital  for  the  flour- 
ishing of  the  individual  personality  and 
to  "the  imaginativeness  and  creativity  of 
the  society  as  a  whole."  So  said  the  Re- 
port of  the  Committee  on  Privacy  of 
Great  Britain  in  1972. 

By  privacy,  Mr.  President,  I  mean  the 
great  common  law  tradition  that  a  per- 
son has  a  right  not  to  be  defamed 
whether  it  be  by  a  machine  or  a  person. 
I  mean  the  right  "to  be  let  alone" — from 
intrusions  by  Big  Brother  in  all  his  guises. 
I  mean  the  right  to  be  protected  against 
disclosure  of  information  given  by  an 
Individual  in  circumstances  of  confidence, 
and  against  disclosure  of  irrelevant  em- 
barrassing facts  relating  to  one's  own 
private  life,  both  rights  having  been  in- 
cluded in  the  authoritative  definition  of 
privacy  agreed  upon  by  the  International 
Commission  of  Jurists  at  its  world  con- 
ference of  May,  1967. 

By  privacy,  I  also  mean  what  the  U.S. 
Supreme  Court  has  referred  to  as  the 
embodiment  of  "oiu*  respect  for  the  in- 
violability of  the  human  personality," 
and  as  a  right  which  is  "so  rooted  in  the 
traditions  and  conscience  of  our  people 
as  to  be  ranked  as  fimdamental." 

What  we  must  remember  today  is  that 
privacy  in  the  computer  age  must  be 
planned.  Privacy,  as  liberty,  is  all  too 
easily  lost.  We  must  act  now  while  there 
is  still  privacy  to  cherish. 

AMENDMENT  NO.  1914 

Mr.  GOLDWATER.  Mr.  President.  I 
call  up  for  myself  and  the  senior  Sena- 
tor   from    Illinois    (Mr.    Percy),  our 


amendment  No.  1914,  to  halt  the  spread 
of  the  social  security  number  as  a  uni- 
versal population  identifier. 

The  PRESIDING  OFFICER.  The  clerk 
will  report  the  amendment. 

The  assistant  legislative  clerk  read  as 
follows : 

MORATORIUM  ON  USE   OP  SOCIAL  SECURITY 
NUMBERS 

Sec.  307.  (a)  It  shaU  be  unlawful  for — 

(1)  any  Federal,  State,  or  local  government 
agency  to  deny  to  any  Individual  any  right, 
benefit,  or  privilege  provided  by  law  because 
of  such  individual's  refusal  to  disclose  his 
social  security  account  number,  or 

(2)  any  person  to  discriminate  against 
any  Individual  in  the  course  of  any  business 
or  commercial  transaction  or  activity  be- 
cause of  such  individual's  refusal  to  disclose 
his  social  security  account  number. 

(b)  The  provisions  of  subsection  (a)  shall 
not  apply  with  respect  to — ■ 

(1)  any  disclosure  which  is  required  by 
Federal  law,  or 

(2)  any  information  system  in  existence 
and  operating  before  January  1,  1975. 

(c)  Any  Federal,  State,  or  local  govern- 
ment agency  which  requests  an  Individual 
to  disclose  his  social  security  account  num- 
ber, and  any  person  who  requests,  in  the 
course  of  any  business  or  commercial  trans- 
action or  activity,  an  individual  to  disclose 
his  social  security  account  number,  shall  in- 
form that  individual  whether  that  disclosure 
Is  mandatory  or  voluntary,  by  what  statutory 
or  other  authority  such  number  is  solicited, 
what  uses  will  be  made  of  It,  and  what  rules 
of  confidentiality  will  govern  it. 

Mr.  GOLDWATER.  Mr.  Paesident, 
when  parents  cannot  open  bank  accounts 
for  their  children  without  obtaining 
social  security  numbers  for  them;  when 
all  schoolchildren  in  many  ninth  grade 
classes  are  compelled  to  apply  for  social 
security  numbers;  when  a  World  War  I 
veteran  is  asked  to  furnish  his  social 
security  number  in  order  to  enter  a  Vet- 
erans' Administration  hospital;  and 
when  the  account  number  is  used  and 
required  for  numerous  other  purposes 
totally  unrelated  to  the  original  social 
security  program;  then  I  believe  it  is 
time  for  society  to  stop  this  drift  to- 
ward reducing  each  person  to  a  num- 
ber. 

There  already  have  been  issued  a  total 
of  over  160  million  social  security  num- 
bers to  living  Americans.  The  total  num- 
ber issued  in  1972  increased  almost  50 
percent  over  1971,  while  the  number 
issued  to  children  age  10  and  younger 
rose  100  percent. 

There  is  no  statute  or  regulation  which 
prohibits,  ot  limits,  use  of  the  account 
number.  To  the  contrary,  a  directive  is- 
sued by  President  Roosevelt  32  years  ago, 
is  still  in  effect  requiring  that  any  Fed- 
eral agency  which  establishes  a  new  sys- 
tem of  personal  identification  must  use 
the  social  security  number. 

Numerous  Americans  deplore  this  de- 
velopment. They  resent  being  constantly 
asked  or  required  to  disclose  their  social 
security  number  in  order  to  obtain  bene- 
fits to  which  they  are  legally  entitled. 
They  sense  that  they  are  losing  their 
identity  as  unique  human  beings  and 
are  being  reduced  to  a  digit  in  some 
bureaucratic  file. 

Scholars  who  have  studied  the  situa- 
tion have  fears  which  run  far  deeper. 
These  writers  believe  that  the  growing 
use  of  the  social  security  number  as  a 


population  number  will  brand  us  all  as 
marked  individuals. 

What  is  meant  is  that  when  the  social 
security  number  becomes  a  universal 
identifier,  each  person  will  leave  a  trail  of 
personal  data  behind  him  for  all  of  his 
life  which  can  be  reassembled  to  confront 
him.  Once  we  can  be  identified  to  the  Ad- 
ministrator in  government  or  in  business 
by  an  exclusive  number  tied  to  each  of 
our  past  activities — our  travels,  the  kinds 
of  library  books  we  have  checked  out,  the 
hotels  we  have  stayed  at,  our  education 
record,  our  magazine  subscriptions,  our 
health  history,  our  credit  and  check 
transactions — we  can  be  pinpointed 
wherever  we  are.  We  can  be  manipulated. 
We  can  be  conditioned.  And  we  can  be 
coerced. 

Mr.  President,  the  use  of  the  social 
security  number  as  a  method  of  national 
population  numbering  is  inseparable 
from  the  rapid  advances  in  the  capabil- 
ities of  computerized  personal  data 
equipment.  The  state  of  the  art  in  com- 
puter data  storage  is  now  so  advanced 
that  the  National  Academy  of  Sciences 
reported  in  1972: 

That  it  is  technologically  possible  today, 
especially  with  recent  advances  in  mass  stor- 
age memories,  to  build  a  computerized,  on- 
line file  containing  the  compacted  equivalent 
of  20  pages  of  typed  information  about  the 
personal  history  and  selected  activities  of 
every  man,  woman,  and  child  in  the  United 
States,  arranging  the  system  so  that  any 
single  record  could  be  retrieved  in  about  30 
seconds. 

The  concern  I  have  about  the  spread 
of  the  social  security  identifier  is  also 
tied  to  the  ravenous  appetite  of  the 
Washington  bureaucracy  for  informa- 
tion. A  House  Post  Office  and  Civil  Serv- 
ice Subcommittee  reported  in  1970  that 
Washington's  paperwork  files  would  fill 
12  Empire  State  buildings  stacked  on  top 
of  each  other.  These  files  already  include 
over  2  billion  records  traceable  to  per- 
sonal individuals. 

Where  will  it  end?  Will  we  allow  every 
individual  in  the  United  States  to  be  as- 
signed a  personal  identification  number 
for  use  in  all  his  governmental  and  bus- 
iness activities?  Will  we  permit  all  com- 
puterized systems  to  interlink  nationwide 
so  that  every  detail  of  our  personal  lives 
can  be  assembled  instantly  for  use  by  a 
single  bureaucrat  or  Institution? 

The  time  to  think  about  the  future  is 
now.  We  must  build  into  the  law  safe- 
guards of  human  privacy  while  a  na- 
tional numbering  system  is  not  yet  an 
accomplished  fact.  Accordingly,  Senator 
Percy  and  I  propose  to  place  a  morato- 
rium on  the  use  of  social  security  num- 
bers for  purposes  unrelated  to  the  origi- 
nal program. 

Our  amendment  will  make  it  unlawful 
for  any  governmental  body  at  the  Fed- 
eral, State,  or  local  level  to  deny  to  any 
person  a  right,  benefit,  or  privilege  be- 
cause the  individual  does  not  want  to  dis- 
close his  social  security  account  number. 
The  amendment  also  provides  that  it 
shall  be  unlawful  for  anyone  to  dis- 
criminate against  another  person  in  any 
business  or  commercial  dealings  because 
the  person  chooses  not  to  disclose  his 
account  number. 

The  prohibitions  of  our  amendment 
would  take  effect  beginning  on  January 
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1,  ia75.  Any  Information  system  started 
after  that  date  will  be  subject  to  the 
amendment,  but  any  information  system 
in  existence  before  then  Is  exempt. 

Mr.  President,  medical  and  sociological 
evidence  proves  that  the  need  for  pri- 
vacy is  a  basic,  natural  one,  essential  both 
to  individual  physical  and  mental  health 
of  each  human  being  and  to  the  creativ- 
ity of  society  as  a  whole.  The  Supreme 
Court  of  the  United  States  has  stated  on 
Repeated  occasions  that  personal  privacy 
is  also  a  fundamental  right  of  U.S. 
citizenship,  guaranteed  by  the  Constitu- 
tion to  every  citizen.  Mr.  President,  it  is 
for  us  to  determine  today  just  how  much 
privacy  shall  remain  for  the  individual 
In  the  future,  and  I  hope  the  Senate  will 
act  favorably  upon  both  our  amendment 
and  the  committee  bill. 

Mr.  President,  I  ask  unanimous  con- 
sent that  Senator  Helms'  name  be  added 
as  a  cosponsor. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

Mr.  PERCY.  WiU  the  Senator  yield? 

Mr.  GOLDWATER.  I  yield  to  the 
Senator. 

Mr.  PERCY.  Mr.  President,  I  shall  be 
very  brief.  Mr.  President,  it  is  a  distinct 
pleasure  to  join  Senator  Goldwater,  to- 
gether with  my  esteemed  colleague.  Sen- 
ator RiBicoFF,  who  asked  to  be  included 
as  a  cosponsor  of  the  pending  amend- 
ment, in  offering  an  amendment  to  limit 
use  of  the  social  security  number.  The 
senior  Senator  from  Arizona  is  an  ac- 
knowledged leader  in  the  Senate  on  mat- 
ters relating  to  the  social  security  num- 
ber and  privacy.  On  the  same  matters,  I 
have  had  long  extended  discussions  with 
Congressman  Barry  Goldwater,  Jr., 
from  California,  who  is  a  principal  au- 
thor in  the  House  of  the  privacy  legis- 
lation shortly  to  be  considered  by  that 
body. 

I  consider  him  to  be  vigilant  defender 
of  citizens'  individual  rights  of  privacy. 

Our  concern  is  that  the  social  security 
number  is  fast  becoming  the  single  com- 
mon identification  number  for  each  and 
every  American  citizen.  For  many  years 
we  have  heard  proposals  to  compel  all 
school  children  of  a  certain  grade  level 
to  receive  a  social  security  number.  It 
has  even  been  suggested  that  every  new- 
bom  infant  be  labeled  with  such  a  num- 
ber. To  a  great  many  Ameilcans,  the 
image  of  such  a  policy  put  into  practice 
Is  abhorrent.  Yet  the  problems  surround- 
ing the  misuse  of  the  social  security 
number  are  more  than  symbolic  of  our 
new  era  of  data  banks  and  our  fears 
of  a  centrally  controlled  Big  Brother 
society. 

In  23  States,  it  is  impossible  to  vote 
In  a  local.  State  or  even  national  elec- 
tion without  first  supplying  a  social  se- 
curity number.  In  the  State  of  Virginia, 
for  example,  you  cannot  vote,  register  an 
automobile,  or  even  obtain  a  driver's 
license  unless  you  first  disclose  your 
social  security  number. 

In  West  Virginia,  it  is  required  for 
fishing  licenses.  Tlie  Federal  Reserve 
Board  requires  it  to  join  their  car  pool. 
Senate  wives  once  had  to  give  it  before 
entering  the  White  House  when  visiting 
with  Mrs.  Nixon  for  tea.  The  social  se- 
curity number  appears  on  every  Senate 
staff  member's  identification  card.  The 


number  is  used  widely  throughout  the 
Government,  and  it  is  even  used  as  the 
principal  identification  number  by  the 
U.S.  Army.  All  of  these  uses  continue, 
and  yet  if  you  look  at  your  own  social 
security  card,  at  the  bottom,  it  reads, 

For  social  security  and  tax  purposes — not 
for  identification. 

The  social  security  number  was  clearly 
not  intended  by  its  creators  to  become 
the  universal  identifier.  But  in  the  race 
to  computerize  every  known  fact  stored 
by  the'  Government  about  its  citizens,  the 
warning  on  our  cards  has  been  ignored. 
It  is  not  so  much  that  the  social  security 
number  had  to  be  used  by  the  computer 
programmers  and  data  collectors.  It  was 
there  and  it  was  convenient.  Apparent- 
ly no  one  gave  thought  15  or  20  years 
ago  to  the  possibility  that  massive  com- 
puterization of  personal  data  files  on  the 
basis  of  a  single  unprotected  number 
could  someday  pose  a  problem. 

That  lack  of  foresight  was  unfortu- 
nate— for  now  hundreds  of  Government 
computer  systems  and  thousands  of  pri- 
vate computer  systems  use  the  social 
security  number  in  the  indexing  and 
identification  of  individuals.  The  possi- 
bility is  growing  that  anyone  with  ac- 
cess to  the  proper  computer  terminal 
could  type  in  a  social  security  number 
and  thereby  order  the  computer  to  print 
out  details  concerning  what  cars  we  own, 
and  what  our  driving  record  is  like,  how 
we  spend  our  money  and  how  we  pay  our 
bills,  how  we  did  in  school,  what  we  tell 
our  doctor  and  what  he  tells  us  in  re- 
turn. 

The  amendment  that  we  offer  is  a 
modest  proposal  to  limit  the  expansion  of 
the  use  of  the  social  security  nimiber. 
We  recognize  that  we  cannot  yet  justify 
a  law  requiring  the  reprograming  of  mas- 
sive computer  systems  maintained  by  the 
military,  by  universities,  and  by  private 
employers.  After  careful  consideration, 
we  have  determined  that  a  moratorium 
ought  to  be  placed  on  the  ability  of  both 
Government  and  private  organizations  to 
develop  new  programs  and  new  proce- 
dures that  require  an  individual  to  fur- 
nish his  social  security  number. 

Under  our  amendment.  Federal  Gov- 
ernment and  private  organizations  that 
begin  using  the  social  secmity  number 
after  January  1,  1975,  cannot  deny  a 
right,  benefit,  or  privilege  to  an  individual 
who  refuses  to  disclose  his  number,  un- 
less the  disclosure  is  required  by  Federal 
law.  Furthermore,  all  requests  by  an  or- 
ganization of  an  individual  for  his  social 
security  number  must  be  accompanied  by 
the  following  information:  whether  dis- 
closure is  mandatory,  what  is  the  legal 
authority  for  the  request,  what  uses  will 
be  made  of  the  number,  and  what  rules 
of  confidentiality  will  apply. 

Mr.  President,  tliese  provisions  directly 
reflect  the  specific  recommendations  of 
the  oft-cited  text  "Records,  Computers, 
and  the  Rights  of  Citizens."  which  was 
published  in  1973  by  the  Secretary  of 
HEW's  Committee  on  Automated  Per- 
sonal Data  Systems.  The  amendment  is 
also  consistent  witli  the  general  position 
presented  in  the  Social  Security  Adniin- 
istration's  "1971  Task  Force  Report  on 
the  Social  Security  Number." 

Our  ameiidment  overcomes  the  ques- 


tions raised  earlier  by  several  of  my  col- 
leagues. These  questions  centered  around 
the  disruption  of  established  procedures 
and  the  imcertain  but  large  cost  in- 
volved in  changing  recordkeeping  pro- 
cedures nationwide.  The  amendment  will 
not  require  redesigning  forms  and  repro- 
graming computers.  It  will  not  disrupt 
established  procedures  and  it  will  not 
create  unwarranted  cost  burdens,  be- 
cause it  specifically  exempts  any  dis- 
closure of  the  social  security  number 
which  is  required  by  Federal  law,  or  any 
use  which  is  in  existence  and  operation 
prior  to  January  1,  1975. 

Mr.  President,  the  amendment  that 
we  now  propose  is  but  a  small  tribute  to 
the  tireless  efforts  over  many  years  by 
the  most  respected  senior  Senator  from 
North  Carolina,  Senator  Ervin,  to  beat 
down  invasions  of  privacy  on  numerous 
fronts.  Our  amendment  does  not  pretend 
to  solve  all  of  the  problems  raised  by 
abuses  of  the  social  seciuity  number,  but 
it  will  halt  the  unchecked  spread  of  these 
abuses  and  bring  us  to  a  uniform  na- 
tional policy. 

Mr.  ERVIN.  Will  the  Senator  from  Ari- 
zona yield? 

Mr.  GOLDWATER.  I  will  be  happy  to 
yield. 

MrT' ERVIN.  I  think  the  amendment 
offered  by  the  Senator  from  Arizona,  co- 
sponsored  by  the  distinguished  Senator 
from  Illinois,  is  very  meritorious,  and  I 
hope  the  Senate  will  adopt  it.  I  want  to 
take  this  occasion  to  commend  the  Sena- 
tor from  Arizona  for  the  good  work  he 
has  done  in  supporting  this  entire  legis- 
lation. 

Mr.  GOLDWATER.  I  thank  the  Sena- 
tor. 

Mr.  HRUSKA.  Mr.  President,  has  the 
amendment  been  disposed  of? 

Mr.  GOLDWATER.  I  was  wondering  if 
it  had  been  disposed  of.   

The  PRESIDING  OFFICER.  The 
amendment  is  still  pending.  The  Chair 
was  not  certain  whether  the  Senator 
from  Nebraska  wanted  to  address  the 
amendment. 

If  not,  the  question  is  on  the  amend- 
ment of  the  Senator  from  Arizona  (put- 
ting the  question) . 

The  amendment  was  agreed  to. 

The  PRESIDING  OFFICER.  The  Sen- 
ator from  Nebraska. 

Mr.  HRUSKA.  Mr.  President,  I  rise  to 
address  some  questions  and  express  some 
misgivings  about  the  pending  measure. 
It  is  a  measure  which  s^eks  to  establish 
a  Federal  privacy  board  to  oversee  hte 
gathering  and  disclosure  of  information 
concerning  individuals,  to  provide  man- 
agement systems  in  Federal  agencies, 
State  and  local  governments,  and  other 
organizations,  regarding  such  informa- 
tion, and  for  other  purposes. 

It  seeks  to  gain  these  objectives,  Mr. 
Pi-esident,  by  granting  very  extensive 
powers  and  duties  to  the  Pi-ivacy  Com- 
mission which  the  legislation  creates. 

Mr.  President,  the  general  declared 
objectives  of  the  bill  are  desirable  and 
worthy.  I  support  these  objectives.  There 
have  been  many  abuses  in  the  area  of 
privacy  with  which  this  bill  deals.  Many 
past  abuses  have  been  identified  and 
have  been  corrected.  As  new  abuses  of 
privacy  appear,  there  have  been  good 


November  21,  197 Jf 


CONGRESSIONAL  RECORD  —  SENATE 


S  19847 


faith  efforts  by  both  the  congressional 
and  executive  branch  to  remedy  them. 

But  notwithstanding  such  efforts, 
there  are  still  a  number  of  areas  In  which 
great  improvement  can  be  made,  to  pro- 
tect the  privacy  of  Individual  data  col- 
lected and  maintained  by  the  Govern- 
ment, by  proper  statutory  authority  and 
other  regulatory  efforts.  There  is  little 
doubt  that  there  is  much  room  for  im- 
provement in  the  manner  in  which  our 
Government  treats  the  personal  infor- 
mation of  its  citizens. 

It  is,  however,  Mr.  President,  the  ef- 
fectiveness, the  propriety,  and  the  wis- 
dom of  the  form  which  this  bill  takes  in 
order  to  safeguard  personal  information 
which  raises  some  question. 

While  there  are  other  observations 
which  could  be  addressed  to  various  spe- 
cific provisions  of  the  bill,  I  shall  briefly 
refer  only  to  two  major  aspects  of  the 
legislation  in  my  present  remarks. 

One  aspect  has  to  do  with  the  nature 
and  scope  of  the  duties  and  responsi- 
bilities of  the  Federal  Privacy  Commis- 
sion provided  for  in  the  bill. 

The  second  major  aspect  pertains  to 
the  inclusion  of  criminal  justice  and  the 
law  enforcement  records  and  flies  within 
the  purview  of  the  legislation. 

As  to  the  first,  Mr.  President,  it  should 
be  noted  that  the  scope  and  range  of 
activities  permitted  the  board  are  very 
broad.  The  board  may  concern  itself  not 
only  with  Federal  agencies  and  offices, 
but  also  with  organizations  in  the  private 
sector,  in  State  and  regional  government, 
and  in  charitable  and  political  organi- 
zations. 

Happily,  it  is  excluded  from  examining 
religious  organizations,  but  aside  from 
that  I  doubt  very  much  that  any  system 
of  data  gathering  would  escape  the  mi- 
croscopic as  well  as  the  macroscopic  eye 
of  the  Federal  Privacy  Commission. 

Mr.  President,  the  present  law,  to- 
gether with  many  longstanding  prece- 
dents, assigns  oversight  responsibilities 
regarding  many  of  the  Federal  agencies 
and  activities  to  the  Congress.  There  are, 
for  example,  oversight  powers,  presently 
being  exercised  by  the  Committees  on  the 
Judiciary,  in  both  bodies  of  Congress, 
dealing  with  the  Federal  Bureau  of  In- 
vestigation and  its  related  information 
gathering  activities. 

^imilarily,  there  are  the  Committees 
on  Commerce  in  both  bodies  of  Congress 
which  concern  themselves,  and  have  for 
many  decades,  with  the  regulatory 
bodies,  such  as  the  Interstate  Commerce 
Commission,  the  Civil  Aeronautics 
Board,  and  the  Federal  Trade  Commis- 
sion. 

We  also  have  the  Committee  on  Fi- 
nance in  the  Senate  and  the  Ways  and 
Means  Committee  in  the  House  which 
concern  themselves  with  the  Internal 
Revenue  Service  and  with  the  various 
activities  that  are  lodged  in  the  Treas- 
ury Department. 

These  are  examples  where,  through  the 
yed.rs — either  by  statute  or  by  inherent 
constitutional  powers,  Congress  has  ex- 
ercised oversight  on  Federal  activities 
and  agencies. 

Normally  when  Congress  seeks  to  dele- 
gate its  powers  and  responsibilities  It 
does  so  in  a  limited  fashion.  But  here. 


Mr.  President,  under  the  terms  of  this 
bill,  the  Federal  Privacy  Board  would  be 
vested  with  vast  responsibility  and  su- 
pervisory power. 

Such  a  delegation  of  responsibility  as 
is  represented  in  this  bill  is  a  little  at 
variance  with  what  we  like  to  see.  This 
is  because  when  we  create  powers  in 
bodies  of  this  kind  Congress  has  gen- 
erally tried  to  define  in  more  or  less  pre- 
cise language — preferably  more  pre- 
cise— the  bounds  of  such  power. 

Mr.  President,  the  Board  created  by 
this  act  would  supersede  and  impose  it- 
self upon  all  existent  statutory,  or  ac- 
tual, oversight  and  supervision  of  the 
various  other  agencies  and  activities 
that  are  involved.  It  would  create  an- 
other layer  of  Federal  officials  who  would 
go  abroad  and  interest  themselves  in  get- 
ting into  almost  limitless  numbers  of  ac- 
tivities and  areas  of  human  conduct  in 
this  country.  It  would  indeed  be  far  flung 
in  its  organization.  It  would  have  to  be, 
of  course,  if  it  were  going  to  be  effective 
for  its  declared  purposes.  It  would  be 
armed  with  money  and  with  penetrating 
powers — power  to  get  witnesses  and  rec- 
ords in  almost  any  public  or  private  area 
in  which  it  might  care  to  interest  itself. 

Mr.  President,  it  is  respectfully  sug- 
gested that  this  type  of  supervisory  ac- 
tivity will  tend  to  result  in  confusion  and 
conflict  and  indecision.  It  may  tend  to 
diminish  the  immediate  and  direct  in- 
terest of  Congress  in  the  exercise  of  its 
oversight  role. 

As  indicated  the  scope  of  coverage  of 
the  Commission  covers  virtually  all  of 
the  data  collecting  activity  of  the  Gov- 
ernment. It  includes  civil  as  well  as 
criminal  data. 

The  remainder  of  my  remarks  pertain 
to  the  assignment  to  the  Federal  Privacy 
Commission  of  criminal  justice  records 
and  of  law  enforcement  records  in  their 
totality,  barring  none.  The  field  of  crim- 
inal justice  records  I  submit  is  of  such 
complexity  that  it  should  not  be  dealt 
with  on  the  same  terms  as  civil  records. 
It  should  be  the  >subject  of  separate  reg- 
ulation. 

The  field  of  criminal  justice  records 
and  the  related  information,  if  it  were 
not  handled  properly,  would  be  danger- 
ous to  informants,  operatives,  agents, 
and  officers  of  the  law. 

Mr.  President,  there  is  no  need  for  this 
legislation  to  get  into  the  regulation  of 
criminal  justice  records.  There  is  pres- 
ently pending  in  Congress  legislation — 
which  now  is  narrowing  down  to  its 
final  stages — that  deals  specifically  with 
criminal  justice  history,  with  criminal 
information  centers,  with  data  banks, 
court  records,  and  all  the  other  informa- 
tion which  pertains  to  law  enforcement 

This  legislation,  S.  2963  and  S.  2964,  is 
well  along,  and  it  is  near  resolution.  It 
has  been  the  subject  of  extensive  hear- 
ings. Many  hoiurs  have  gone  into  perfect- 
ing its  provisionSi 

It  is  a  difficult  field  in  itself  and  with 
Its  specific  points — very  difficult.  Because 
of  its  complexity,  the  legislation  has  not 
been  treated  superficially  and  has  there- 
fore taken  a  period  of  time  in  which  to 
reach  the  near  completion  stage  it  now 
occupies. 

With  all  this  effort,  in  the  passage  of 


the  pending  bill,  S.  3418,  we  would  have 
superimposed  upon  the  criminal  justice 
field  very  general  rules  which  were  de- 
signed for  civil  record  systems  and  do  not 
properly  fit  law  enforcement.  This  would 
cause  no  end  of  confusion  and  no  end  of 
conflict. 

Generally,  it  has  been  assumed  that  crimi- 
nal Justice  or  law  enforcement  information 
(whether  used  by  Government  or  in  the  pri- 
vate sector)  gives  rise  to  problems  requiring 
treatment  different  from  that  of  information 
used  to  carry  out  social,  health,  or  money 
benefit  programs,  to  administer  revenue  and 
regulatory  laws,  to  select  and  manage  em- 
ployees and  outside  contractors,  and  to  con- 
duct the  multiplicity  of  other  operations  by 
Government  or  business.  However,  even 
within  the  broad  range  of  separate  informa- 
tional relationships  between  individuals  and 
Government  or  between  individuals  and  busi- 
ness, where  criminal  detection  and  appre- 
hension or  enforcement  of  regulatory  laws 
is  not  the  object,  wide  differences  occur.  Ma- 
terial differences  occur  in  the  kinds  and  vol- 
ume of  information  used,  in  the  manner  of 
collecting  and  disseminating  Information,  in 
the  degrees  of  data  sensitivity,  In  the  uses 
made  of  the  information,  and  in  the  risks  of 
possible  abuse. 

The  Committee  on  the  Judiciary  is  for- 
mulating this  criminal  justice  data  legis- 
tion,  S.  2963  and  S.  2964.  The  Judiciary 
Committees  of  the  Hoxxse  and  the  Senate, 
have,  through  the  years,  acquired  a  great 
deal  of  experience  and  seasoning  in  this 
area.  I  submit  that  it  is  only  fitting  and 
proper,  as  well  as  wise,  to  reserve  the 
responsibility  of  drafting  complex  legis- 
lation to  those  committees  which  devel- 
oped background  and  expertise  on  the 
topic  in  question. 

The  job  can  be  done,  Mr.  President,  to 
protect  privacy  in  the  area  of  law  en- 
forcement records  and  criminal  infor- 
mation centers.  It  can  be  done  in  a 
way  to  assure  privacy  and  to  assure  rele- 
vance, to  assure  timeliness  and  com- 
pleteness and  accuracy  of  the  data  in- 
volved. That  will  be  done.  But  it  can  be 
done  best  by  those  who  are  versed  and 
knowledgeable  in  that  field. 

It  is  imperative  that  competent,  sea- 
soned, and  expert  authorities  handle  sit- 
uations of  that  kind.  The  goal,  after  all, 
in  law  enforcement  is  good  police  work, 
good  investigation  work,  good  prosecu- 
tion, sentencing,  and  corerction.  Legisla- 
tion should  be  enacted  which  considers 
these  various  aspects  of  law  enforcement. 
In  acting  in  this  area  we  must  Insure  that 
we  have  struck  a  proper  and  equitable 
balance  between  the  individual's  right  to 
privacy  and  society's  interest  in  good  and 
effective  law  enforcement. 

Mr.  President,  again  I  say  that  I  do 
believe  that  the  thrust  of  this  bill,  with 
its  broad  regulatory  Commission  and  its 
effort  to  apply  the  same  regulations  to 
civil  and  criminal  data — arrest  records 
as  well  as  intelligence  information — is 
the  wrong  means  to  approach  the  prob- 
lem with  which  we  are  attempting  to 
deal.  Happily,  in  the  other  body,  there 
is  being  perfected  a  companion  bill 
which  has  approached  the  matter  in  a 
vastly  different  way.  It  is  my  hope  that 
in  due  time,  rather  than  trying  to  amend 
this  bill  on  the  floor  of  the  Senate,  which 
would  be  a  mighty  poor  way  of  trying  to 
legislate  in  such  a  complex  field,  that 
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we  should  make  an  effort  to  consider 
the  product  of  the  other  body. 

Again,  I  want  to  say  that  the  objec- 
tives of  S.  3418  are  good.  They  are  fine, 
and  there  will  be  a  great  deal  of  popu- 
lar support  for  an  attempt  to  correct 
practices  which  sometimes  result  In 
abuse  of  privacy.  But  it  is  not  the  label 
of  the  bill,  it  is  not  its  rfleclared  pro- 
grams for  which  we  should  vote;  it  Is 
rather  the  fashion  in  which  it  is  sought 
to  achieve  those  objectives  that  really 
counts. 

Mr.  President,  I  yield  the  floor. 

Mr.  PERCY.  Mr.  President,  I  certainly 
think  that  the  remarks  of  our  distin- 
guished colleague.  Senator  Hruska,  are 
■worthy  of  comment  and  the  concerns  he 
has  raised  are  worthy  of  consideration. 
S.  3418  requires  that  criminal  history 
and  an-est  records — that  is,  routine  rec- 
ords of  arrest  and  court  decisions  or  rap 
sheets — be  subject  to  the  requirements 
of  the  bill. 

But  our  bill  does  make  a  careful,  proper 
distinction  between  this  type  of  criminal 
record  and  another  type.  The  latter  type 
are  criminal  intelligence  and  investiga- 
tive files. 

These  files,  of  course,  are  of  a  .sensitive 
nature,  and  S.  3418,  in  section  203,  pro- 
vides that  agencies  maintaining  such 
files  may  exempt  them  from  the  provi- 
sions of  the  bill  providing  that  people 
may  have  access  to  their  own  records. 
We  believe  this  exception  to  be  proper 
and  ample  to  meet  the  legitimate  con- 
cerns of  the  law  enforcement  agencies. 

The  kinds  of  exception  that  arose,  that 
have  given  such  great  emphasis  to  this 
bill,  are  the  kind  of  situation  which  a 
mail  cover  picks  up  'the  fact  that  a  high 
school  girl — in  this  case,  it  was  a  girl  by 
the  name  of  Lori  Paton — wrote  a  letter 
in  connection  with  a  high  school  theme 
to  an  agency  that  happened  to  be  on  the 
FBI's  subversive  list.  The  mail  surveil- 
lance picked  up  that  she  was  correspond- 
ing with  such  an  agency,  and  she  was 
therefore  named  in  the  record,  and  a 
high  school  girl  had  an  FBI  record. 

All  she  was  doing  was  writing  a  high 
school  theme.  She  was  not  a  subversive, 
but  there  she  was,  she  had  a  file  with  the 
FBI.  The  family  literally  had  to  go  to 
court  and  sue  the  Government  in  order 
to  have  that  record  taken  out,  along  with 
all  the  other  people  that  might  be  in 
such  a  position . 

Our  bill  is  so  carefully  drafted,  that  it 
would  peimit  her  to  obtain  access  to  her 
file.  However,  if  the  Information  In  her 
file  were  in  fact  criminal  intelligence  in- 
formation, part  of  a  current  investiga- 
tion of  criminal  activities,  our  bill  would 
safeguard  the  ability  of  law  enforcement 
persoimel  to  withhold  infomiation  until 
the  possibility  of  prosecution  had  passed. 

Certainly-,  we  have  no  intention  of  in- 
terfering with  criminal  records  and  that 
type  of  thing,  which  the  distinguished 
Senator  pointed  out  must  be  preserved. 

I  think  the  bill  has  been  carefully 
drawn  in  this  regard.  Nothing  in  S.  3418 
would  do  damage  to  the  quality  of  arrest 
records,  for  instance. 

No  excessive  burdens  for  law  enforce- 
ment agencies  are  created  by  this  bill. 
Indeed,  the  specific  legislation  that  the 
administration  has  sent  to  Congress  to 


deal  with  criminal  arrest  records,  and 
the  two  Senate  bills — Ervin  and 
Hruska — all  of  which  are  far  more  de- 
tailed and  comprehensive  in  their  treat- 
ment of  arrest  records,  are  not  inconsist- 
ent with  the  treatment  provided  by  S. 
3418.  All  of  these  bills  provide  the  same 
basic  protections:  an  individual  can  see 
his  owir  "rap  sheet,"  the  infoiTnation 
must  be  accurate  and  up-to-date,  and 
standards  are  established  to  regulate  the 
disclosure  and  access  to  arrest  record 
files. 

S.  3418  provides  these  same  minimum 
safeguards,  to  become  effective  1  year 
after  enactment.  This  delay  allows  time 
to  permit  a  more  explicit  criminal  rec- 
ords bill  to  be  passed.  However,  until  a 
bill  passes  there  is  no  reason  not  to  pro- 
vide minimum  standards. 

The  need  for  criminal  records  coverage 
is  demonstrated  by  the  NCIC — Nation- 
al Crime  Information  Center — a  central- 
ized national  computer  center  that  col- 
lects and  disburses  information  about 
wanted  persons,  stolen  property,  and 
criminal  histoiT  records,  now  operates 
without  legal  privacy  restrictions.  As  of 
December  1,  1973,  there  were  more  than 
5  million  active  files  in  this  system.  Com- 
puter terminals  located  in  cities  and 
towns  all  across  the  nation  create  easy 
access  to  these  records.  "They  could  lead 
to  access  by  more  users  and  for  check- 
ing on  more  individuals  than  is  socially 
desirable" — from  the  July  1973  HEW  re- 
port on  privacy.  If  harmful  information 
about  a  person  were  placed  in  the  file,  it 
would  be  disseminated  and  available  na- 
tionwide. 

The  HEW  report  says : 

In  practice,  the  NCIC  does  not  have  effec- 
tive control  over  the  accuracy  of  all  the  In- 
formation ill  its  files.  If  a  subscribing  sys- 
tem enters  a  partially  Inaccurate  record,  or 
fails  to  submit  additions  or  corrections  to 
the  NCIC  files  (e.g.,  the  return  of  a  stolen 
vehicle  or  the  disposition  of  an  arrest) ,  there 
is  not  much  that  the  NCIC  can  do  about  it. 

Our  bill  would  require  the  FBI,  which 
administers  the  NCIC,  to  develop  proce- 
dures to  insure  that  information  dis- 
seminated by  NCIC  is  accurate,  complete 
and  up-to-date. 

The  HEW  report  continues  to  say 
that — 

Once  a  subscribing  police  department  con- 
tributes an  arrest  report  to  the  NCIC,  that 
report  Is  available  to  any  "qualified  re- 
questor" In  the  system. 

In  some  states,  this  means  employers  and 
licensing  agencies  (for  phyvSiclans,  barbers, 
plumbers  and  the  like).  Thus,  unless  a  crim- 
inal record  Information  system  Is  designed 
to  keep  track  of  all  the  ultimate  users  of  each 
record  released,  and  of  every  person  who  has 
seen  It,  any  correction  or  emendation  of  the 
original  record  can  never  be  certalix  to  reach 
holder  of  a  copy. 

Our  bill  requires  a  complete  log  of  all 
disclosures  of  personal  Information  to 
individuals  outside  the  agency  maintain- 
ing the  data. 

Mr.  HRUSKA.  On  that  score,  my  main 
point  pertains.  To  do  something  like 
that  should  be  not  through  some  board 
that  has  no  expertise  or  exposure  to  that 
type  of  thing;  the  Congress,  through  its 
oversight  powers  over  the  FBI  and  the 
Department  of  Justice  and  so  on,  would 
be  able  to  take  care  of  that.  The  pro- 


posed legislation,  S.  2963  and  S.  2964 
does,  and  if  it  is  in  the  field  of  security, 
or  if  it  is  in  the  field  of  something  else, 
the  proper  legislative  body,  oversight 
body,  can  deal  with  that  very  satisfac- 
torily, without  getting  into  this  nebulous 
and  innovative  area  and  something 
really  new  that  would  be  loosed  upon 
the  width  and  breadth  of  the  land. 

Mr.  ERVIN.  Mr.  President,  I  wish  to 
reply  very  briefly  to  the  distinguished 
Senator  from  Nebraska  (Mr.  Hruska). 

This  bill  does  not  empower  the  Privacy 
Commission  to  have  any  jurisdiction 
over  any  other  agency  of  Government 
except  to  the  extent  that  that  other 
agency  of  Government  is  engaged  in 
collecting  or  storing  or  disseminating 
personal  information  about  Individuals. 
Outside  of  that,  it  has  no  jurisdiction 
whatever. 

The  term,  "personal  Information"  Is 
defined  in  subsection  2  of  section  301  of 
the  bill,  on  page  48. 

The  bill  is  a  very  simple  bill  when  you 
stop  to  analyze  it  sufficiently.  In  the  first 
place,  it  says  that  Government  shall  not 
call  on  individuals  for  any  information 
unless  that  Information  is  reasonable  or 
necessai-y  to  enable  the  agency  asking 
for  it  to  perform  Its  statutory  duties. 
Then  it  requires  Federal  agencies  to  re- 
strict that  information — that  Is,  per- 
sonal Information  only.  They  will  re- 
strict its  disclosure  to  officials  who  have 
some  public  duty  to  perfonn  that  re- 
quires them  to  have  access  to  that  infor- 
mation. 

Then  it  provides  that  no  Information 
will  be  released  to  unauthorized  persons. 

Those  are  very  simple  requirements. 

With  reference  to  law  enforcement 
provisions,  it  expressly  provides  that  the 
head  of  any  law  enforcement  agency 
can  exempt  the  agency  from  certain  cm- 
cial  provisions  of  the  bill.  It  will  not  Im- 
pede the  agency's  operations  as  a  law 
enforcement  agency. 

With  reference  to  the  CIA,  the  Senate 
has  adopted  an  amendment  today, 
among  other  amendments,  which  virtu- 
ally relieves  the  CIA  from  coverage  by 
the  act,  except  to  the  extent  that  it  must 
file  some  reports. 

This  is  a  very  simple  bill,  with  simple 
features.  It  Is  necessary  to  give  the  Pri- 
vacy Commission  some  power  to  enforce 
it;  otherwise,  it  wUl  be  just  a  hollow 
piece  of  legislative  mockei-y  on  the  stat- 
ute books.  I  sincerely  hope  that  the 
Senate  will  pass  it. 

AMENDMENT  NO.  1992 

Mr.  WEICKER.  Mr.  President,  I  call 
up  my  amendment  No.  1992,  and  ask  for 
its  immediate  consideration. 

The  legislative  clerk  proceeded  to  read 
the  amendment. 

Mr.  WEICKER.  I  ask  unanimous  con- 
sent that  further  reading  of  the  amend- 
ment be  waived,  and  that  the  amend- 
ment be  printed  In  the  Record. 

The  PRESIDING  OFFICER  (Mr, 
Pearson).  Without  objection,  It  Is  so 
ordered. 

Mr.  Weicker's  amendment  (No.  1992) 
Is  as  follows: 

On  page  54,  line  8,  strike  out  "This  Act" 
and  Insert  in  lieu  thereof  "Titles  I,  II,  and  III 
of  this  Act". 

On  page  64,  line  14,  strike  out  '  this  Act"* 
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and  Insert  In  lieu  thereof  "titles  I,  11,  and  IH 
of  this  Act". 

On  page  54,  Immediately  below  line  14, 
Insert  the  following  new  title: 

"TITLE  IV — FINANCIAL  DISCLOSURE 

"Sec.  401.  This  title  may  be  cited  as  the 
'Net  Worth  Disclosure  Act'. 

"Sec.  402.  (a)  Each  individual  referred  to 
In  subsection  (b)  shall  file  annually  with 
the  Comptroller  General  of  the  United  States 
a  full  and  complete  statement  of  net  worth 
to  consist  of: 

"(1)  A  list  of  the  identity  and  value  of 
each  asset  held  by  him,  or  Jointly  by  him 
and  his  spouse  or  by  him  and  his  child  or 
children,  and  which  has  a  fair  market  value 
In  excess  of  $1,500  as  of  the  end  of  the  calen- 
dar year  prior  to  that  in  which  he  Is  required 
to  file  a  report  under  this  Act. 

"(2)  A  list  of  the  Identity  and  amount  of 
each  liability  owed  by  him,  or  Jointly  by  him 
and  his  spouse  or  by  him  and  his  chUd  or 
children,  and  which  is  in  excess  of  $1,500  as 
of  the  end  of  the  calendar  year  prior  to  that 
In  which  he  is  required  to  file  a  report  under 
this  Act. 

"(b)  The  provisions  of  this  Act  apply  to 
the  President,  the  Vice  President,  each  Mem- 
ber of  the  Senate,  each  Member  of  the 
House  of  Representatives  (Including  Dele- 
gates and  the  Resident  Commissioner  from 
Puerto  Rico) ,  and  each  officer  and  employee 
of  the  United  States  within  the  executive 
and  legislative  branches  of  Government  re- 
ceiving compensation  at  an  annual  rat©  in 
excess  of  $30,000. 

"(c)  Reports  required  by  this  Act  shall  be 
In  such  form  and  shall  contain  such  infor- 
mation in  order  to  meet  the  provisions  of  this 
Act  as  the  Comptroller  General  may  pre- 
scribe. All  reports  filed  under  this  Act  shall 
be  maintained  by  the  Comptroller  General 
aa  public  records,  open  to  Inspection  by  mem- 
bers of  the  public,  and  copies  of  such  records 
shall  be  furnished  upon  request  at  a  rea- 
sonable fee. 

"Sec.  403.  Each  person  to  whom  this  Act 
applies  on  January  1  of  any  year  shall  file 
the  report  required  by  this  on  or  before 
February  15  of  that  year.  Each  person  to 
whom  this  Act  first  applies  during  a  year 
after  January  1  of  that  year  shall  file  the  re- 
port required  by  this  Act  on  or  before  the 
forty-fifth  day  after  this  Act  first  applies 
to  him  during  that  year. 

"Sec.  404.  Any  person  who  knowingly  and 
wUlfuUy  fails  to  file  a  report  required  to  be 
filed  under  this  Act,  or  who  knowingly  and 
willfully  files  a  false  report  required  to  be 
filed  under  this  Act,  shall  be  fined  not  more 
than  $2,000,  or  imprisoned  for  not  more  than 
two  years,  or  both. 

"Sec.  405.  This  title  shall  become  effective 
on  January  1,  1975.". 

Mr.  WEICKER.  Mr.  President,  to  di- 
gress briefly,  I  do  not  know  how  many- 
more  occasions  I  will  have  to  speak  of  my 
admiration  for  the  distinguished  Sena- 
tor from  North  Carolina,  an  admiration 
that  has  grown  during  my  years  here  In 
the  Senate,  as  I  have  seen  him  devote  his 
energies  to  a  piece  of  paper  that,  very 
frankly,  has  almost  been  forgotten,  spe- 
cifically, the  Constitution  of  the  United 
States. 

You  know,  there  is  no  greatness  in  this 
land  that  does  not  spring  from  that  doc- 
ument. That  which  is  good,  tangibly  good, 
that  we  see  around  us,  is  the  manifesta- 
tion of  its  great  concepts  and  its  great 
ideals.  At  a  time  when  so  many  people 
had  forgotten  those  concepts  and  ideals, 
it  was  the  Senator  from  North  Carolina 
who  gave  them  legislative  meaning  and. 
Indeed,  very  practical  meaning,  to  the 
people  of  this  country. 

So,  regardless  of  our  respective  posi- 


tions on  any  amendments  that  I  have  to 
offer  to  this  bill,  the  fact  is  that  I  want 
to  express  now  my  humble  admiration 
for  Senator  Ervin's  great  contribution 
to  this  Nation,  at  a  time  when  such  was 
very  specifically  called  for.  He  was  the 
only  one,  at  a  certain  time,  to  stand  up 
and  be  counted. 

I  am  today  offering  an  amendment  to 
the  Federal  Privacy  Board  Act  to  require 
the  full  disclosure  of  net  worth  by  high- 
ranking  officials  in  the  executive  and 
congressional  branches  of  Government. 
This  amendment  is  the  same  as  the  net 
worth  disclosure  bill,  S.  4059,  which  I 
originally  introduced  before  the  Senate 
on  September  30. 

I  ask  unanimous  consent  that  the 
name  of  the  distinguished  Senator  from 
Oklahoma  (Mr.  Bartlett)  be  added  as  a 
cosponsor  of  the  amendment. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

Mr.  WEICKER.  It  is  a  matter  of  par- 
ticular concern  to  me  that  the  Congress 
has  not  yet  enacted  legislation  to  guar- 
antee to  the  public  the  right  to  know  the 
financial  interests  of  those  ««vho  guide 
their  Government.  I  strongly  believe  that 
the  public  has  that  right  and  that  the 
disclosure  of  financial  worth  by  policy- 
makers is  one  step  toward  strengthen- 
ing the  public  trust  in  Government. 

Obviously,  we  consider  this  matter  of 
the  financial  interests  of  public  officials 
to  be  of  importance,  otherwise  we  would 
not  be  spending  the  time  spent  already  in 
making  such  inquiries  of  a  potential 
Vice  President  of  the  United  States. 
There  is  not  one  single  confirmation 
hearing  that  we  conduct  in  the  Senate 
that  does  not  have  as  a  key  part  of  the 
hearing  a  statement  of  assets  and  liabili- 
ties and  the  elimination  of  any  assets  and 
liabilities  which  we  demand,  where  any 
conflict  of  interest  might  arise. 

During  floor  consideration  of  the  Fed- 
eral Election  Campaign  Act,  I  supported 
and  the  Senate  passed  an  amendment 
that  would  have  required  public  report- 
ing by  elected  Federal  officials  of  per- 
sonal financial  affairs.  This  amendment 
would  have  covered  each  candidate  for 
election  to  Congress,  Members  of  Con- 
gress, the  President,  the  Vice  President 
and  certain  U.S.  officers  and  employees, 
at  GS-16  level  or  earning  more  than 
$25,000  per  year. 

Reports  of  financial  interests  would 
have  been  filed  with  the  Federal  Elec- 
tion Commission  and  would  have  In- 
cluded : 

First,  amounts  of  Federal,  State,  and 
local  income  or  property  taxes  paid; 

Second,  amount  and  source  of  each 
Item  of  income  or  gift  over  $100 ; 

Third,  Identity  of  assets  and  liabilities 
over  $1,000; 

Fourth,  all  dealing  in  securities  and 
commodities  over  $1,000;  and 

Fifth,  all  purchases  or  sales  of  Interest 
in  real  property  involving  over  $1,000, 
except  for  personal  residence. 

However,  this  amendment,  passed  in 
the  Senate  by  voice  vote,  was  deleted 
afterwards  during  conference  considera- 
tion of  the  Federal  Election  Campaign 
Act.  The  Federal  Election  Campaign  Act, 
as  passed  Into  law,  contained  no  pro- 
vision for  financial  disclosure — public 


financial  disclosure — by  elected  and 
appointed  Federal  officials. 

The  amendment  that  I  am  proposing 
today  is  simple  and  straightforward.  It 
is  not  as  comprehensive  as  the  previous 
disclosure  amendment  that  was  deleted 
in  conference — but  seeks  to  establish  in 
law  minimal  disclosure  requirements  for 
elected  Federal  officials. 

Those  covered  by  the  act  would  be  the 
President,  the  Vice  President,  Members 
of  the  Senate,  Members  of  the  House  of 
Representatives,  and  all  employees  of 
the  executive  and  legislative  branches  re- 
ceiving compensation  at  an  annual  rate 
of  more  than  $30,000. 

What  and  when  do  they  have  to  file? 
Annually  with  the  Comptroller  General 
a  list  of  all  assets  and  liabilities  over 
$1,500,  on  the  basis  of  fair  market  value 
as  of  December  31  of  the  previous  year. 
All  reports  filed  with  the  Comptroller 
General  are  to  be  maintained  by  the 
Comptroller  General  as  public  records, 
open  to  inspection  by  members  of  the 
public. 

The  act  would  become  effective  as  of 
January  1975.  The  time  period  covered 
would  be  the  preceding  calendar  year. 
Therefore,  by  February  15  of  1975,  all 
persons  covered  by  this  legislation  would 
have  to  indicate  what  their  net  worth 
was  as  of  December  31, 1974.  Anyone  who 
had  been  appointed  or  elected  in  a  pub- 
lic election  during  the  course  of  1975 
would  have  to  file  such  a  statement  with- 
in 45  days  of  his  election  or  appointment. 

I  recognize  that  the  bill  we  are  deal- 
ing with  concerns  privacy,  a  need  for 
which,  as  I  have  already  indicated,  has 
always  been  of  deep  concern  to  the  dis- 
tinguished Senator  from  North  Caro- 
lina. Indeed,  the  distinguished  Senator 
from  Illinois  has  also  been  a  leader  in 
assuring  this  most  basic  right. 

I  predict  right  now  that  the  question 
of  the  right  to  privacy  will  be  one  of  the 
great  issues  of  the  1970's  and  1980's.  It 
goes  to  the  very  basis  of  the  Constitution 
which  the  Senator  from  North  Carolina 
has  so  ably  defended  over  the  years. 

I  think  it  is  important  to  point  out 
on  every  occasion  that  we  can  that  the 
difference  between  our  political  system 
and  that  of  any  other  nation  in  today's 
world,  or  indeed  throughout  history,  is 
that  our  Constitution  and  our  political 
system  focus  on  the  individual,  not  on 
society  as  a  whole — not  on  the  mass, 
but  on  the  individual. 

If  we  want  something  that  is  efficient, 
trouble  free,  and  expeditious,  it  carmot 
be  the  Constitution  of  the  United  States. 
How  can  we  have  something  that  is  quiet, 
efficient,  and  trouble  free  when  it  con- 
cerns itself  with  210  million  people?  It  is 
impossible.  That  is  why  the  issue  of 
privacy  is  important — so  that  we  preserve 
that  spirit  which  has  guaranteed  to  each 
human  being  in  this  country  a  full 
flowering  of  their  abilities  and  their  as- 
pirations and  their  hopes.  That  oppor- 
tunity for  individual  flowering  has  given 
us  a  magniflcent  historical  experience. 

So  this  is  not  an  academic  issue,  to  be 
debated  by  scholars  and  professors,  but 
indeed  it  goes  to  the  very  heart  of  our 
experience  as  a  nation. 

Mr.  President,  just  to  Xvrap  up  my 
comments  relative  to  this  amendment. 
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there  are  those  areas,  however,  where  I 
think  that  what  we  do  not  want  is  pri- 
vacy and  secrecy.  We  want  openness; 
we  want  sunsliine.  Specifically,  I  speak 
of  that  which  deals  with  those  in  posi- 
tions of  public  trust. 

I  find  it  rather  ironic  that  ye  have 
recently  sat  through  a  number  of  well- 
publicized  Senate  hearings  and  still  do 
not  impose  upon  ourselves  the  same  re- 
quirements we  have  been  imposing  upon 
those  being  investigated.  If  we  want 
credibility  In  this  country,  indeed,  what 
Is  sauce  for  the  goose  is  sauce  for  the 
gander.  I  think  quite  properly  this  must 
be  so  in  this  country,  so  that  people 
might  understand  our  actions  in  relation 
to  our  economic  interests. 

This  Is  the  reason  that,  despite  my 
desire  to  guarantee  the  privacy  of  in- 
dividuals, I  want  our  lives  as  elected  of- 
ficials to  be  totally  open  to  scrutiny  by 
the  American  people. 

I  propose  to  achieve  such  an  end  by 
virtue  of  this  amendment  which  is  very, 
very  simple,  a  listing  of  those  assets  and 
liabilities  over  $1,500  once  a  year  by 
every  one  of  us,  by  the  President,  the 
Vice  President,  his  Cabinet  officers,  those 
highly  paid  staff  members,  which  docu- 
mentaton  would  be  available  to  the  pub- 
lic upon  request. 

I  would  hope,  Mr.  President,  that  my 
colleagues  would  see  fit  to  impose  this 
obligation  on  themselves,  and  I  think  It 
would  do  a  great  deal  to  bring  us  up  the 
ladder  of  respect  in  the  eyes  of  the 
American  people. 

I  might  add  that  I  believe  most  of  the 
Individuals  whom  I  see  in  this  Chamber 
have  done  that  anyway.  I  am  not  point- 
ing any  finger,  but  I  would  just  like  to 
see  us  go  ahead  and  make  it  a  matter 
of  law  rather  than  a  matter  of  individual 
discretion. 

Mr.  ERVTN.  Mr.  President,  as  I  ob- 
served earlier,  if  we  take  one  legislative 
nag  and  put  too  heavy  a  load  on  it,  the 
nag  might  not  be  able  to  reach  its  in- 
tended destination. 

Ever  since  I  have  been  in  the  Senate 
there  have  been  amendments  proposed 
from  time  to  time  on  the  floor  with  ref- 
erence to  disclosure  of  the  assets  of  Sen- 
ators. 

I  have  never  known,  however,  of  any 
committee  to  conduct  any  hearing  on 
any  bill  of  that  kind,  and  I  think  it  is  a 
matter  that  ought  to  be  explored  by  the 
appropriate  committee,  or  there  ought  to 
be  a  hearing,  or  there  ought  to  be  a  de- 
cision based  on  a  hearing  on  this 
subject. 

I  respectfully  submit  that  this  amend- 
ment is  not  really  germane  to  this  bill. 
This  bill  is  a  bill  to  regulate  how  the 
agencies  of  the  Federal  Government  shall 
conduct  themselves  in  respect  to  the 
collection,  the  storage,  the  use  and  the 
dissemination  of  personal  information, 
and  I  hope  that  the  Senator  from  Con- 
necticut will  not  press  his  amendment 
for  that  reason. 

I  do  not  want  to  jeopardize  this  bill. 
I  think  we  have  got  a  good  bill  here. 

I  am  going  to  Introduce  in  a  few 
days  a  bill  encompassing  some  of  the 
election  reforms  recommended  by  the 
Senate  Select  Committee  on  Presiden- 
tial Campaign  Activities  which  have  not 


been  enacted  Into  law,  and  I  think  the 
Senator's  amendment  would  be  quite  ap- 
propriate for  consideration  in  connec- 
tion with  that  legislation. 

I  will  cease  to  be  chairman  of  the 
Government  Operations  Committee  on 
the  expiration  of  my  present  term  in 
the  Senate.  I  trust,  according  to  all  the 
precedents,  that  my  colleague,  the  dis- 
tinguished Senator  from  Connecticut 
(Mr.  Ribicoff),  will  be  my  successor. 
I  hope  that  he  can  give  the  Senator  as- 
surance that  it  would  be  considered, 
either  in  the  introduction  of  legislation 
to  implement  the  recommendations  of 
the  Senate  select  committee  or  as  an 
independent  bill. 

I  hope  that  the  Senator  from  Con- 
necticut (Mr.  Weicker)  will  not  press  his 
amendment  because  it  might  jeopardize 
this  particular  bill  which  is  restricted  in 
its  nature  to  Government  action  rather 
than  action  of  individuals. 

I  want  to  thank  the  distinguished 
Senator  from  Connecticut  (Mr.  Weiker) 
for  his  most  gracious  and  generous  re- 
marks that  he  made  concerning  my  ac- 
tivities as-  a  Member  of  the  Senate. 

Ever  since  he  came  to  the  Senate,  he 
has  had  offices  across  the  hall  from  my 
offices,  and  I  have  had  very  many  con- 
tacts with  him. 

I  do  not  know  any  Senator  who  has 
ever  rendered  more  intelligent  and  more 
courageous  service  in  any  particular 
field  that  the  Senator  from  Connecticut 
(Mr.  Weicker)  rendered  to  this  country 
and  to  this  Senate  as  a  member  of  the 
Senate  select  committee.  I  cannot  pay 
him  too  high  a  tribute  for  his  intelligent 
and  courageous  actions  in  that  respect. 

Mr.  WEICKER.  I  thank  the  Senator. 

Mr.  RIBICOFF.  I  have  been  apprised 
of  the  colloquy  between  the  Senator  from 
North  Carolina,  the  chairman  of  the 
Government  Operations  Committee,  and 
my  esteemed  colleague  from  Connecticut, 
Senator  Weicker. 

First,  I  can  only  make  assurances, 
subject  to  the  Senate  naming  me  to 
succeed  our  esteemed  chairman,  Mr. 
Ervin,  chairman  of  the  Government 
Operations  Committee. 

But  should  I  be  designated  as  chair- 
man of  the  Government  Operations 
Committee  when  we  meet  in  session  next 
year,  I  assure  my  colleague  from  Con- 
necticut that  in  connection  with  the 
hearings  on  the  Ervin  bill,  which  is  an 
outgrowth  of  the  important  reforms  sug- 
gested by  the  Select  Committee  on  Presi- 
dential Campaign  Activities,  I  would  also 
believe  it  appropriate  to  have  hearings 
on  the  proposal  of  my  colleague  from 
the  State  of  Connecticut. 

I  would  assure  him  that,  in  conjimc- 
tion  with  the  hearings  on  the  Ei-vin  bill, 
we  could  proceed  with  hearings  on  the 
Weicker  bill  and  adopt  it,  if  the  com- 
mittee so  agrees,  Mr.  Weicker. 

Mr.  WEICKER.  I  thank  my  colleague. 

Mr.  BAYH.  Mr.  President,  will  the  Sen- 
ator from  Connecticuit  (Mr.  Weicker) 
yield  to  the  Senator  from  Indiana? 

Mr.  WEICKER.  Yes. 

Mr.  BAYH.  I  listened  with  a  great  deal 
of  interest  to  what  I  thought  was  a  very 
eloquent,  appropriate,  and  on-the-mark 
assessment  of  the  validity  behind  the 
amendment  of  my  distinguished  friend 


and  colleague,  the  Senator  from  Connec- 
ticut. 

.This  Is  very  much  along  the  same  lines 
of  a  measure  introduced  by  the  Senator 
from  Indiana  some  time  ago,  and  I 
would  like  to  suggest  to  my  other  dis- 
tinguished colleague,  the  Senator  from 
Connecticut,  that  if  we  are  exploring 
that  situation  next  year,  which  I  cer- 
tainly hope  we  will,  we  look  at  the  need 
to  broaden  disclosure  beyond  the  cur- 
rent boundary  lines  as  well  as  examining 
our  measure  suggested  by  our  distin- 
guished colleague  from  Connecticut. 

As  the  Senate  may  recall,  we  had  a 
very  difficult  battle  on  this  floor  relative 
to  the  merits  of  a  certain  Supreme  Court 
judge.  One  of  the  significant  aspects  of 
that  debate,  and  one  of  the  Issues  which 
I  feel  we  did  not  agree  upon,  was  a  con- 
flict of  interest  that  concerned  many  of 
us  and  led  to  his  not  being  confirmed 
by  the  Senate. 

At  that  time.  It  seemed  to  me  that  we 
should  deal  with  judicial  confilcts  of  in- 
terests as  well  as  in  the  legislative  and 
executive  branches. 

So  I  would  suggest  that  in  looking  into, 
this,  we  Include  the  importance  of  dis- 
closure with  regard  to  judicial  confilcts 
of  interest,  as  to  their  propriety  or  ap- 
pearance of  propriety,  and  that  we  also 
explore  lowering  that  dollar  figure  down 
to  $1,800.  We  have  a  number  of  people 
on  our  staffs  and  in  executive  positions 
who  are  making  decisions  behind  closed 
doors,  away  from  public  assessment  and 
disclosure  to  our  constituents  generally, 
who  have,  perhaps,  as  much  infiuence  In 
making  decisions  as  some  of  the  rest  of 
us  who  are  in  the  limelight  all  the  time. 

So  I  want  to  compliment  my  distin- 
guished colleague,  the  Senator  from 
Connecticut,  and  I  would  like  to  join  with 
him  and  ask  him  to  join  with  me  in  study- 
ing this. 

I  also  hope  that  my  other  friend  and 
colleague,  the  Senator  from  Connecticut, 
who  has  been  here  now  for  12  long  years 
with  the  Senator  from  Indiana,  will  start 
the  13th  by  exploring  the  very  important 
aspects  of  putting  It  all  on  top  of  the 
table  and  letting  our  constituents  then 
judge  whether  this  really  is  a  conflict  of 
interest. 

Mr.  RIBICOFF.  May  I  respond  to  my 
distingiiished  colleague  from  Indiana 
that  should  such  a  proposal  be  included 
in  the  bill  to  be  presented  by  the  Sen- 
ator from  Connecticut  or  by  the  Senator 
from  Indiana,  and  it  is  referred  to  the 
Government  Operations  Committee,  we 
could  certainly  explore  through  hearings 
the  proposal  of  the  Senator  from  In- 
diana at  the  same  time.  I  would  certain- 
ly so  assure  the  Senator  from  Indiana. 

Mr.  WEICKER.  Mr.  President,  I  cer- 
tainly accept  the  assurances  of  my  dis- 
tinguished colleague  from  Connecticut 
and  the  Senator  from  North  Carolina. 

Mr.  PERCY.  And  the  Senator  from 
Illinois,  as  ranking  minority  member, 
would  like  to  join  in  assuring  the  Senator 
from  Connecticut  that  hearing  will  be 
held. 

Mr.  WEICKER.  Mr.  President,  under 
those  circumstances,  admittedly  it  is  cer- 
tainly less  than  germane.  You  see,  the 
last  time  the  amendment  was  offered  It 
was  on  a  bill  which  it  was  said  was  not 
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germane  either,  so  I  thought  we  might 
try  something  that  was  less  than  ger- 
mane to  have  it  become  law. 

I  know  that  we  will  have  hearings  and 
believe  me,  it  would  certainly  enhance  the 
image  of  this  body.  The  eyes  of  the  Amer- 
ican people  should  be  addressed  to  this 
separate  subject,  and  legislation  should 
be  enacted  right  away.  With  those  re- 
marks, I  ask  that  the  amendment  which 
I  have  offered  be  withdrawn. 

The  PRESIDING  OFFICER  (Mr. 
Helms)  .  The  Senator  has  the  right  to 
withdraw  his  amendment. 

Mr.  ERVIN.  Mr.  President,  I  ask  for 
the  yeas  and  the  nays  on  final  passage. 

The  PRESIDING  OFFICER.  Is  there 
a  sufficient  second? 

The  yeas  and  the  nays  were  ordered. 

Mr.  WEICKER.  Mr.  President,  I  send 
an  amendment  to  the  desk. 

The  PRESIDING  OFFICER.  The  clerk 
will  report  the  amendment. 

The  second  assistant  legislative  clerk 
read  as  follows: 

On  page  43,  line  2,  strike  the  (;)  and  In- 
sert the  following: 

",  provided  such  personal  Information  la 
transferred  or  disseminated  In  a  form  not  In- 
dividually Identifiable." 

On  page  47,  line  23,  strike  the  (-)  and 
Inisert  the  following: 

",  provided  such  personal  Information  is 
transferred  or  disseminated  In  a  form  not 
Individually  identifiable." 

Mr.  ERVIN.  Mr.  President,  the  amend- 
ment referred  to  by  the  Senator  from 
Connecticut  is  meritorious  and  I  hope  the 
Senate  will  adopt  it. 

Mr.  WEICKER.  I  thank  the  Senator 
from  North  Carolina.  What  this  does  Is 
attack  the  confidentiality  of  our  Income 
tax  returns.  It  is  as  simple  as  that.  With 
my  amendment — the  relevant  informa- 
tion is  available.  However,  as  far  as  the 
Individual  return  and  Identity  of  the  re- 
turn Is  concerned,  no,  it  is  not  available 
to  the  Census  Bureau,  and  should  not  be. 
I  am  delighted  my  amendment  is  accept- 
able to  the  Senator  from  North  Carolina. 

I  hope  we  can  get  the  point  home  to 
the  people  downtown.  I  file  my  tax  re- 
turn for  the  purposes  of  collection  of 
taxes  and  nothing  else.  * 

This  amendment  does  that.  The  gen- 
eralized information  is  available,  but  not 
the  specific  return. 

The  PRESIDING  OFFICER.  The  ques- 
tion is  on  agreeing  to  the  amendment  of 
the  Senator  from  Connecticut. 

The  amendment  was  agreed  to. 

The  PRESIDING  OFFICER.  The  bill 
Is  open  to  further  amendment. 

Mr.  BAYH.  Mr.  President,  a  parlia- 
mentary inquiry. 

The  PRESIDING  OFFICER.  The  Sen- 
ator will  state  it. 

Mr.  BAYH.  Mr.  President,  we  are  not 
operating  under  controlled  time? 

The  PRESIDING  OFFICER.  That  is 
correct. 

Mr.  BAYH.  Mr.  President,  I  would  like 
to  add  my  word  of  commendation  to  the 
distinguished  Senator  from  North  Caro- 
lina for  the  significant  contribution  he 
has  made  as  represented  here  In  this  bill. 

I  would  like  to  go  further,  if  I  might, 
as  one  who  has  had  the  good  fortime  of 
sitting  with  him  as  a  member  of  the  Con- 
stitutional Rights  Subcommittee  for  a 
number  of  years,  to  suggest  that  the 


product  of  this  bill  is  like  one  acorn  in 
the  forest  compared  to  the  hours  of  work 
contributed  by  our  distinguished  friend 
from  North  Carolina. 

My  friend  from  North  Carolina  and  I 
have  not  always  agreed  on  issues  that 
have  been  before  this  body,  but  I  must 
say  it  has  been  like  a  breath  of  fresh  air 
for  some  of  us  who  believe  that  the  first 
10  amendments  of  the  Constitution  are 
as  absolutely  indispensable  today  as 
when  they  were  introduced  long  ago,  to 
see  a  champion  like  the  distinguished 
Senator  from  North  Carolina  stand  up 
and  lead  the  charge  in  defending  these 
rights  from  attack. 

I  must  say,  I  have  a  lump  in  my  throat, 
if  I  might  say  it  as  unemotionally  as  I 
know  how,  to  think  of  the  void  that  will 
exist  when  he  leaves  the  Congress. 

I  suppose  most  of  us  here  are  dedicated 
to  the  principles  of  the  Bill  of  Rights, 
but  I  know  of  no  other  person  who  has 
had  a  greater  feel  for  the  indispensa- 
bility  of  these  amendments  and  a  willing- 
ness to  put  the  work  and  the  effort  be- 
hind that  dedication.  I  just  cannot  thank 
him  enough. 

He  has  been  more  prominently  on  the 
national  scene  as  a  result  of  his  work  in 
the  Watergate  hearings,  and  we  owe  him 
a  debt  for  that,  but  I  think  perhaps  an 
even  greater  debt  goes  to  the  effort  he 
has  been  leading  a  long  time  before  any- 
body heard  of  Watergate. 

I  think  if  this  Nation  and  this  body 
had  listened  to  what  the  Senator  from 
North  Carolina  was  trying  to  say  over 
the  years,  and  certainly  if  the  Depart- 
ment of  Justice  and  some  of  those  folks 
who  succumbed  to  temptation  down  at 
the  White  House  had  listened  to  what  he 
was  trying  to  say,  there  would  never  have 
been  a  Watergate. 

Now,  may  I  ask  my  distinguished  col- 
league from  North  Carolina  if  he  would 
care  to  give  us  his  opinion,  for  the  rec- 
ord, relative  to  the  importance  of  the 
Committee  on  the  Judiciary  continuing 
to  explore  any  violations  of  our  individual 
rights,  privacy,  and  the  area  of  personal 
information  systems  and  data  banks? 

I  note  this  is  a  joint  effort  of  govern- 
mental operations  and  the  Judiciary 
Subcommittee  of  which  he  was  chair- 
man. 

I  would  not,  by  default,  want  the  Judi- 
ciary Committee,  which  he  served  so 
faithfully  through  the  years  and  which 
was  moving  in  this  area,  to  lose  juris- 
diction or  the  opportimlty  to  continue 
the  vigilance  he  established  at  quite  a 
high  level. 

Mr.  ERVIN.  Mr.  President,  first  I  want 
to  thank  my  good  friend  from  Indiana 
for  his  most  generous  and  gracious  re- 
marks. 

I  also  want  to  say  that  while  he  and  I 
have  differed  at  times  on  certain  Issues, 
that  we  have  never  disagreed  about  the 
value  of  the  Bill  of  Rights  as  a  guarantee 
of  the  freedom  of  all  Americans. 

On  all  occasions  when  I  have  been 
fighting  for  the  Bill  of  Rights,  he  has 
been  by  my  side. 

The  Govenmient  Operations  Com- 
mittee had  jurisdiction  of  this  particular 
bill  because  it  does  affect  the  structure 
of  the  Government  in  that  It  creates  a 
Federal  Privacy  Board. 

I  recognize  also  in  the  sense  that  the 


Judiciary  Committee,  through  its  Sub- 
committee on  Constitutional  Rights,  had 
a  concrete  jurisdiction  because  this  in- 
volves some  of  the  basic  constitutional 
rights  of  Americans. 

I  do  not  think  passage  of  this  bill  will 
alter  in  any  way  the  provisions  of  the 
rules  which  give  the  Subcommittee  on 
Constitutional  Rights  as  part  of  the  Judi- 
ciary Committee  jurisdiction  to  investi- 
gate and  initiate  legislation  dealing  with 
constitutional  rights  in  the  field  of  pri- 
vacy or  any  other  field  where  they  exist. 

Mr.  BAYH.  I  appreciate  the  Senator's 
assessment  in  this  area. 

Might  I  also  ask  him  to  give  us  the 
benefit  of  his  thoughts  or  feeling  in 
some  additional  areas.  I  imderstand 
there  are  restrictions  between  what  we 
might  like  to  accomplish  and  what  we 
feel  we  have  51  votes  for.  One  of  the  con- 
cerns that  the  Senator  from  Indiana  had 
addressed  in  other  legislation  is  the  exist- 
ence of  other  kinds  of  information- 
gathering  systems  that  are  now  tmder 
the  jurisdiction  of  State  or  local  govern- 
ments, or  indeed  in  the  private  sector 
with  particular  concern  expressed  about 
the  credit  rating  business.  Could  the  Sen- 
ator giva  us  his  thoughts  on  this? 

Mr.  ERVIN.  Well,  the  Government  Op- 
erations Committee  and  the  Subcom- 
mittee on  Constitutional  Rights  agreed 
to  restrict  the  provisions  of  this  bill  very 
narrowly  and  to  make  it  apply  primarily 
to  the  information-gathering  activities 
affecting  an  individual  on  the  part  of  the 
Federal  agencies. 

We  originally  did  have  provision  to  ap- 
ply it  to  the  States,  but  there  was  some 
considerable  opposition  to  it.  As  a  prag- 
matic matter  we  restricted  coverage  of 
the  bill,  as  far  as  States  are  concerned, 
to  a  study  of  State  agencies.  The  provi- 
sions of  the  bill  do  apply  to  a  State 
agency  which  is  created  by  a  grant  or 
contract  with  the  Federal  agency  where 
It  sets  up  a  computer  system.  Otherwise, 
it  does  not  apply  to  States. 

We  also  restricted  its  application  inso- 
far as  individuals'  private  affairs  are  con- 
cerned for  the  pragmatic  reason  we  felt 
that  if  we  tried  to  deal  with  the  whole 
subject  in  one  bill,  we  would  be  inviting 
considerable  opposition. 

I  agree  with  the  Senator  from  Indiana 
that  it  is  a  very  serious  question  which 
arises  as  to  the  privacy  of  Americans  by 
the  activities  of  credit  corporations  and 
that  there  should  be  some  legislation  In 
the  Federal  field  to  safeguard  the  indi- 
vidual's right  of  privacy  in  respect  to 
such  credit  organizations  and  similar 
organizations  engaged  in  commercial 
business. 

Mr.  BAYH.  I  certainly  appreciate  the 
Senator's  thoughts  on  this.  Might  I  ask 
him  to  give  his  attention  to  one  other 
area? 

I  am  quite  concerned  about  the  exemp- 
tion clause  in  section  203,  subsections  (a) 
and  (b) .  I  am  concerned  because  when- 
ever you  set  up  an  exemption,  the  ques- 
tion is  how  broad  is  the  exemption. 

As  the  Senator  from  Indiana  reads 
this,  we  are  talking  specifically  about  na- 
tional defense  and  foreign  policy,  and 
intelligence  and  investigation  informa- 
tion. 

Does  the  Senator  suggest  that  this 
should  be  narrowly  defined,  particularly 
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when  we  look  at  foreign  policy?  It  Is  a 
rather  broad  construction  that  could  be 
interpreted  from  this  exemption. 

Mr.  ERVIN.  I  think  that  "national  se- 
curity" embraces  foreign  policy  in  a 
sense.  There  Is  an  executive  order  which 
says  that  national  security  embraces 
only  two  things:  our  national  defense, 
that  Is,  our  defense  posture,  our  armed 
services  and  plans  in  that  connection; 
and  our  sensitive  dealings  with  foreign 
countries. 

I  think  that  the  first  one  of  these 
exemptions  would  Include  those  things. 

While  the  bill  does  allow  the  head  of 
an  agency  engaged  in  investigatory  work 
for  criminal  law  enforcement  purposes 
to  exempt  the  agency  if  he  finds  the  pro- 
visions regulating  the  dissemination  of 
these  records,  and  so  on,  of  individuals 
would  impede  the  accomplishment  of  his 
department's  professional  duties  or  stat- 
utory duties. 

I  think  those  are  narrow  restrictions. 
I  think  they  are  essential  if  we  are  going 
to  get  a  bill  that  will  command  the 
majority  of  both  Houses  of  Congress,  and 
one  that  will  be  signed  into  law  by  the 
President.  We  have  to  take  those  prac- 
tical considerations  into  effect. 

Also,  I  woixld  doubt  the  advisability 
of  Congress'  creating  a  new  agency  and 
giving  it  some  jurisdiction  to  veto  the 
£w:tion  of  long-established  law  enforce- 
ment agencies. 

Mr.  BAYH.  My  concern,  as  I  am  sure 
the  Senator  from  North  Carolina  under- 
stands, is  based  on  the  fact  that  it  is 
some  of  those  agencies  that  have  been 
the  primary  culprits  in  violating  these 
rights  which  he  cherishes  and  has  done 
so  much  to  protect  In  the  past. 

Mr.  ERVIN.  Yes.  Of  course,  that  Is 
one  trouble:  wherever  power  is  lodged. 
It  Is  always  subject  to  be  abused.  But  you 
have  to  lodge  power  somewhere  in  order 
to  get  things  done. 

Mr.  BAYH.  In  talking  about  national 
defense  and  foreign  policy,  and  in  talk- 
ing about  intelligence  and  investigative 
Information,  is  it  the  Senator's  assess- 
ment that  we  are  talking  about  three 
agency  heads  there,  or  three  general 
departments? 

Mr.  ERVIN.  The  'FBI,  in  the  first  place. 
Also,  the  Secret  Service.  Also,  the  Cus- 
toms people  who  have  certain  law  en- 
forcement powers.  Generally,  you  would 
have  the  CIA  also. 

However,  we  offered  an  amendment 
which  was  adopted  and  which  only  re- 
quires the  CIA  to  make  reports  to  the 
Commission  with  respect  to  its  installa- 
tions and  does  not  require  them  to 
divulge  information.  When  they  stay 
within-  their  field,  as  they  apparently 
did  not  do  in  the  case  of  Chile,  they  are 
concerned  solely  with  national  security 
in  foreign  areas. 

Mr.  BAYH.  I  assume  we  are  also  talk- 
ing about  the  Secretary  of  Defense?  And 
the  Secretary  of  State,  perhaps? 

Mr.  ERVIN.  Yes,  to  a  limited  degree, 
where  he  is  engaged  In  enforcing  mili- 
tary law. 

Mr.  BAYH.  What  concerns  me  is  that 
it  could  not  be  a  reasonable  interpreta- 
tion that,  for  example,  the  Secretary  of 
Agriculture  or  somebody  dealing  with 
Public  Law  480  which  affects  our  foreign 
policy,  or  the  Secretary  of  Commerce, 


which,  in  some  instances,  would  also  be 
affecting  our  foreign  policy,  to  be  able  to 
utilize  these  two  exemptions  as  a  way  to 
get  themselves  out  from  under  the  re- 
strictions of  this  legislation. 

Mr.  ERVIN.  I  do  not  think  it  would 
bother  anybody  except  those  engaged  in 
investigative  work  either  to  protect  na- 
tional security  or  the  enforcement  of  the 
criminal  laws.  That  is  not  tlie  function 
of  the  Department  of  Agricultm-e. 

Mr.  BAYH.  I  share  that  belief,  but  I 
think  it  makes  a  lot  more  sense  and 
makes  better  legislative  history  coming 
from  my  distinguished  friend  from 
North  Carolina. 

One  last  question:.  In  subsection  (c) 
on  page  45,  where  we  talk  about  a  deter- 
mination to  exempt  any  such  system, 
and  go  on  and  talk  about  the  head  of 
any  such  agency  on  line  23,  are  we  talk- 
ing specifically  and  only  about  those 
agencies  covered  in  subsection  'a)  and 
(b)  ? 

Mr.  ERVTN.  That  is  right. 

The  word  "such"  there  is  just  like  we 
lawyers  so  frequently  say  the  said  agen- 
cies or  aforesaid  agencies  specified  In 
those  two  preceding  sections. 

Mr.  BAYH.  I  appreciate  the  patience 
of  my  good  friend  as  well  as  his  great 
contribution. 

Mr.  ERVIN.  Thank  you  very  much. 

Mr.  BIDEN.  Mr.  President,  I  send  an 
amendment  to  the  desk  and  ask  for  its 
immediate  consideration.  I  imderstand 
that  both  the  majority  and  minority 
members  have  agreed  to  this  amendment. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  legislative  clerk  read  as  follows: 

On  page  22,  line  17,  Insert  the  following 
new  section : 

"h(l)  Whenever  the  Commission  submits 
any  budget  estimate  or  request  to  the  Presi- 
dent or  the  OflSce  of  Management  and 
Budget,  it  shall  concurrently  transmit  a  copy 
of  that  request  to  Congress. 

(2)  Whenever  the  Commission  submits  any 
legislative  recommendations,  or  testimony,  or 
comments  on  legislation  to  the  President  or 
Office  of  Management  and  Budget,  it  shall 
concurrently  transmit  a  copy  thereof  to  the 
Congress.  No  officer  or  agency  of  the  United 
States  shall  have  any  authority  to  require 
the  Commission  to  submit  its  legislative 
recommendations,  or  testimony,  or  com- 
ments on  legislation,  to  any  officer  or  agency 
of  the  United  States  for  approval,  comments, 
or  review,  prior  to  the  submission  of  such 
recommendations,  testimony,  or  comments  to 
the  Congress." 

Mr.  BIDEN.  Mr.  President,  the  amend- 
ment I  have  offered  would  help  to  insure 
that  the  Privacy  Protection  Commission 
which  would  be  established  by  this  bill. 
Would  truly  be  an  independent  regula- 
tory agency.  The  amendment  would  re- 
quire that  the  Commission  submit  to 
Congress  a  copy  of  virtually  every  com- 
mimication  it  has  with  the  President  or 
the  OflBce  of  Management  and  Budget 
in  regard  to  budgetary  or  policy  matters. 

Furthermore,  when  the  Commission 
offered  legislative  recommendations  to 
Congress,  neither  the  President,  the  Of- 
fice of  Management  and  Budget  nor  any 
other  Federal  agency  or  officer — could  re- 
quire that  the  Commission  clear  its  re- 
marks with  them  first. 

Mr.  President,  as  events  of  the  last  2 
years  have  Indicated.  We  can  ill-afford 


to  allow  the  executive  branch  to  control 
our  supposedly  independent  agencies. 

These  agencies  are  instruments  not 
only  of  the  executive,  but  also  of  the 
Congress.  This  amendment  will  allow 
Congress  to  act  as  a  walchdog  to  deter- 
mine that  it  receives  the  agencys'  views 
as  to  policy  and  budget,  not  the  execu- 
tive's. In  other  words,  we  will  be  able 
to  determine  for  ourselves  not  only  the 
needs  of  the  Commission,  but  its  advice 
and  its  problems. 

Furthermore,  by  playing  this  watch- 
dog role,  perhaps  we  can  curtail  the  com- 
mon practice  of  an  agency  submitting 
an  overly  large  budget  knowing  full  well 
that  the  Office  of  Management  and  Budg- 
et would  cut  it. 

Tins  amendment  would  not  only  allow 
us  to  scrutinize  the  actions  of  the  Execu- 
tive regard  to  the  Commission,  but  to  also 
scrutinize  the  actions  of  the  Commission 
itself. 

In  1972,  an  identical  provision  was  en- 
acted as  part  of  the  legislation  creating 
the  Consumer  Product  Safety  Commis- 
sion. The  provision  has  apparently 
proved  to  be  very  effective.  For  the  first 
time,  discussions  between  the  budget 
office  and  a  regulatory  agency  have  been 
transmitted  to  Congress.  Since  we  must 
vote  on  the  appropriations  for  such  agen- 
cies, it  seems  only  natural  that  we  be 
able  to  see  budget  estimates  from  the 
agencies  themselves,  not  after  they  have 
been  sifted  through  the  executive 
branch. 

Mr.  President,  in  this  Congress  we 
have  taken  great  strides  toward  reas- 
serting our  control  over  such  things  as 
the  budget.  We  have  attempted  to  assure 
that  the  three  branches  of  Government 
are  truly  coequal.  My  amendment  to 
this  bill  would  be  one  more  step  in  that 
direction. 

Mr.  ERVIN.  Mr.  President,  as  I  under- 
stand, this  amendment  merely  requires 
the  Privacy  Board  to  be  created  by  this 
legislation  to  file  with  the  Congress  its 
budget  at  the  same  time  it  files  its  budget 
request  with  the  President.  I  think  it  is 
a  wholesome,  meritorious  amendment. 
I  hope  the  Senate  will  adopt  it. 

Mr.  BIDEN.  Everybody  has  been  com- 
plimentary to  the  Senator  from  North 
Carolina.  I  would  like  to  add  my  compli- 
ments, though  I  have  not  shared  any 
lengthy  amount  of  time  with  him  in  the 
Senate. 

I  compliment  him  on  one  thing  that 
has  been  in  short  supply  here — consis- 
tency. 

I  yield  the  floor. 

The  PRESIDING  OFFICER.  The  ques- 
tion is  on  agreeing  to  the  amendment 
of  the  Senator  from  Delaware. 

The  amendment  was  agreed  to. 

The  PRESIDING  OFFICER.  The  bill 
is  open  to  further  amendment. 

Mr.  ERVIN.  Mr.  President,  I  would  like 
to  ask  to  be  printed  in  the  Record  at 
this  point  the  marked  portions  of  the 
committee  report  as  marked  by  me  from 
page  4  through  page  14,  which  shows  why 
we  need  this  legislation. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

There  being  no  objection,  the  excerpt 
was  ordered  to  be  printed  in  the  Record, 
as  follows: 
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Committee  Oversight 

These  hearings  continued  the  oversight  by 
the  Government  Operations  Committee  of 
the  development  and  proper  management  of 
automated  data  processing  in  the  Federal 
Government  and  Its  concern  for  the  effect  of 
Federal-State  relations  of  national  and  Inter- 
governmental data  systems  Involving  elec- 
tronic and  manual  transmissions,  sharing, 
and  distribution  of  personal  information 
about  citizens. 

Senator  Ervin  announced  the  joint  hear- 
ings as  Chairman  of  both  subcommittees,  In 
a  Senate  speech  on  June  11  in  which  he 
summarized  the  Issues  and  described  some  of 
the  complaints  from  citizens  which  have 
been  received  by  Members  of  Congress,  as 
follows : 

"It  is  a  rare  person  who  has  escaped  the 
quest  of  modern  government  for  information. 
Complaints  which  have  come  to  the  Consti- 
tutional Rights  Subcommittee  and  to  Con- 
gress over  the  course  of  several  administra- 
tions show  that  this  Is  a  bipartisan  issue 
which  effects  people  In  all  walks  of  life.  The 
complaints  have  shown  that  despite  our  rev- 
erence for  the  constitutional  principles  of 
limited  Government  and  freedom  of  the  in- 
dividual. Government  is  in  danger  of  tilting 
the  scales  against  those  concepts  by  means 
of  Its  information-gathering  tactics  and  its 
technical  capacity  to  store  and  distribute 
Information.  When  this  quite  natural  tend- 
ency of  Government  to  acquire  and  keep  and 
share  information  about  citizens  is  enhanced 
by  computer  technology  and  when  it  is  sub- 
jected to  the  unrestrained  motives  of  count- 
less political  administrators,  the  resulting 
threat  to  individual  privacy  make  it  neces- 
sary for  Congress  to  reaffirm  the  principle  of 
limited,  responsive  Government  on  behalf  of 
freedom. 

"The  complaints  show  that  many  Ameri- 
cans are  more  concerned  than  ever  before 
about  what  might  be  in  their  records  because 
Government  has  abused,  and  may  abuse,  its 
powers  to  Investigate  and  store  information. 

"They  are  concerned  about  the  transfer  of 
Information  from  data  bank  to  data  bank 
and  black  list  to  black  list  because  they  have 
seen  Instances  of  it. 

"They  are  concerned  about  intrusive  sta- 
tistical questionnaires  backed  by  the  sanc- 
tions of  criminal  law  or  the  threat  of  It  be- 
cause they  have  been  subject  to  these  prac- 
tices over  a  numbers  of  years." 

S.  3418  provides  an  "Information  Bill  of 
Rights"  for  citizens  and  a  "Code  of  Fair  In- 
formation Practices"  for  departments  and 
agencies  of  the  executive  branch. 

Testimony  and  statements  were  received 
from  Members  of  Congress  who  have  spon- 
sored legislation  and  conducted  investiga- 
tions Into  complaints  from  citizens;  from 
Federal,  State,  and  local  officials  Including 
representatives  of  the  Administration  and 
certain  departments  and  agencies,  the  Do- 
mestic Council  Committee  on  Right  to  Priv- 
acy, the  Commerce  Department,  Bureau  of 
the  Census,  National  Bureau  of  Standards, 
the  General  Services  Administration,  the  Of- 
fice of  Telecommunications  Policy;  the  Na- 
tional Governors  Conference,  the  National 
Legislative  Conference,  the  National  Associa- 
tion for  State  Information  Systems,  and  the 
Government  .Management  Information  Sci- 
ences. Many  interested  organizations  and 
Individuals  with  expert  knowledge  of  the 
subject  advised  the  Committee.  These  In- 
cluded the  former  Secretary  of  Health,  Edu- 
cation, and  Welfare,  Elliot  Richardson,  au- 
thors of  major  studies,  experts  in  computer 
technology,  constitutional  law,  and  public 
administration,  the  American  Civil  Liberties 
Union,  Liberty  Lobby,  the  National  Commit- 
tee for  Citizens  in  Education,  the  American 
Society  of  Newspaper  Editors,  and  others. 

The  provisions  of  the  bill  as  reported,  re- 
flect th^  bill  as  introduced,  with  revisions 
based  on  testimony  of  witneses  at  hearings. 


consultations  with  experts  In  privacy,  com- 
puter technology,  and  law,  representatives 
of  Federal  agencies  and  of  many  private  or- 
ganizations and  businesses,  as  well  as  the 
staffs  of  a  number  of  congressional  com- 
mittees engaged  In  investigations  related  to 
privacy  and  governmental  Information  sys- 
tems. 

The  Committee  finds  that  the  need  for 
enactment  of  these  provisions  is  supported  by 
the  investigations  and  recommendations  of 
numerous  congressional  committees,  reports 
of  bar  associations,  and  other  organizations, 
and  conclusions  of  governmental  study  com- 
missions. 

To  cite  only  a  few,  there  are: 

Earlier  studies  of  computers  and  informa- 
tion technology  by  the  Senate  Committee  on 
Government  Operations  and  the  current 
hearings  and  studies  relating  to  S.  3418; 

The  hearings  and  studies  on  computers, 
data  banks  and  the  bill  of  rights  and  other 
investigations  of  privacy  violations  before 
the  Constitutional  Rights  Subcommittee; 

The  hearings  and  studies  of  computer 
privacy  and  government  information-gath- 
ering before  the  Judiciary  Administrative 
Practices  Subcommittee; 

The  hearings  on  insurance  industries  and 
other  data  banks  before  the  Judiciary  Anti- 
trust Subcommittee; 

The  hearings  on  abuses  In  the  credit 
reporting  Indudstries  and  on  protection  of 
bank  records  before  the  Senate  Banking, 
Housing  and  Urban  Affairs  Committee; 

Investigations  over  many  years  by  the 
House  Government  Operations  Committee; 
and 

Finally,  there  are  many  revelations  dur- 
ing the  hearings  before  the  Select  Commit- 
tee on  Watergate  of  Improper  access,  trans- 
fer and  disclosure  of  personal  files  and  of 
unconstitutional.  Illegal  or  improper  in- 
vestigation of  and  collection  of  personal 
information  on  individuals. 

Particularly  supportive  of  the  principles 
and  purposes  of  S.  3418  are  the  following 
reports  sponsored  by  Government  agencies: 

1.  "Legal  Aspects  of  Computerized  In- 
formation Systems"  by  the  Committee  on 
Scientific  and  Technical  Information,  Fed- 
eral Council  of  Science  and  Technology,  1972. 

2.  "Records,  Computers  and  the  Rights 
of  Citizens",  Report  of  the  Secretary's  Ad- 
visory Committee  on  Automated  Personal 
Data  Systems,  Department  of  Health,  Edu- 
cation and  Welfare,  July  1973. 

3.  "Databanks  in  a  Free  Society,  Com- 
puters, Record-Keeping  and  Privacy",  of 
the  Computer  Science  and  Engineering 
Board,  National  Academy  of  Sciences,  by  Alan 
F.  Westin  and  Michael  Baker. 

4.  Technical  Reports  by  Project  Search 
Law  Enforcement  Assistance  Administra- 
tion, Department  of  Justice. 

5.  A  draft  study  by  the  Administrative 
Conference  of  the  United  States  on  Inter- 
agency Transfers  of  Information. 

6.  Report  by  the  National  Governors  Con- 
ference. 

7.  Reports  by  international  study  bodies. 
The  ad  hoc  subcommittee  has  initiated 

two  surveys  of  the  Governors  and  of  the 
attorneys  general  of  the  States  which  are 
producing  responses  supportive  of  congres- 
sional legislation  on  privacy  and  Federal 
computers  and  information  technology.  They 
also  reveal  strong  efforts  in  State  and  local 
governments  to  enact  similar  or  stronger  leg- 
islation to  protect  privacy. 

The  need  for  the  bill  Is  also  evident  from 
the  sample  of  legal  literature  and  public 
administration  articles  and  press  articles  re- 
printed in  the  appendix  of  the  subcommittee 
hearings. 

Finally,  there  are  the  complaints  of  in- 
formation abuses  received  by  many  Mem- 
bers of  Congress  and  diligently  Investigated 
by  each  of  them. 

Dr.  Alan  P.  Westin,  director  of  the  1972 
National  Academy  of  Sciences  Project,  re- 


ported that  the  study  suggested  "six  major 
areas  of  priority  for  public  action:  laws  to 
give  individuals  a  right  of  notice,  access, 
and  challenge  to  virtually  every  file  held  by 
local,  State,  and  national  government,  and 
most  private  record  systems  as  well;  promul- 
gation of  clearer  rules  for  data-sharing  and 
data-restriction  than  we  now  have  in  most 
Important  personal  data  files;  rules  to  limit 
the  collection  of  unnecessary  and  overbroad 
personal  data  by  any  organization;  Increased 
work  by  the  computer  industry  and  profes- 
sionals on  security  measures  to  make  it  pos- 
sible for  organizations  to  keep  their  prom- 
ises of  confidentiality;  limitations  on  the 
current,  unregulated  use  of  the  Social  Secu- 
rity number;  and  the  development  of  Inde- 
pendent, 'information-trust'  agencies  to  hold 
especially  sensitive  personal  data,  rather 
than  allowing  these  data  to  be  held  auto- 
matically by  existing  agencies." 

Witnesses  cited  the  failure  of  legislation 
and  judicial  decisions  to  keep  pace  with  the 
growing  efficiency  of  data  usage  by  promul- 
gating clear  standards  for  data  collection, 
data  exchange,  and  Individual  access  rights. 
Similarly,  many  other  witnesses  before  Con- 
gress agreed  with  his  judgment  that  the 
mld-1970's  is  precisely  the  moment  when 
such  standards  need  to  be  defined  and  In- 
stalled if  the  managers  of  large  data  systems, 
and  the  specialists  of  the  computer  indiistry, 
are  to  have  the  necessary  policy  guidelines 
around  which  to  engineer  the  new  data  sys- 
tems that  are  being  designed  and  imple- 
mented. 

Dr.  Westin  cautioned : 

"To  delay  congressional  action  in  1974-75, 
therefore,  is  to  assure  that  a  large  number 
of  major  data  systems  will  be  buUt,  and 
other  existing  computerized  systems  ex- 
panded, In  ways  that  wUl  make  it  extremely 
costly  to  alter  the  software,  change  the  file 
structures,  or  reorganize  the  data  flows  to 
respond  to  national  standards.  And  beyond 
the  money,  such  late  changes  threaten  to 
jeopardize  many  operations  in  vital  public 
services  that  will  be  increasingly  based  on 
computerized  systems — national  health  In- 
surance, family  assistance  plans,  national 
criminal-offender  records,  and  many  others. 
In  fact,  these  systems  may  become  so  large, 
so  expensive,  and  so  vital  to  so  many  Ameri- 
cans that  public  opinion  wUl  be  put  to  a 
terrible  choice — serious  Interruption  of  serv- 
ices or  installation  of  citizen-rights  meas- 
ures." 

The  spread  of  the  data  bank  concept,  the 
Increasing  computerization  of  sensitive  sub- 
ject areas  relating  to  people's  personal  lives 
and  activities,  and  the  tendency  of  govern- 
ment to  put  information  technology  to  uses 
detrimental  to  individual  privacy  were  de- 
tailed by  Professor  Authur  Miller.  He  stated : 

"Americans  today  are  scrutinized,  meas- 
ured, watched,  counted,  and  interrogated 
by  more  governmental  agencies,  law  enforce- 
ment officials,  social  scientists  and  poll  tak- 
ers than  at.  any  other  time  in  our  history. 
Probably  In  no  Nation  on  earth  is  as  much 
Individualized  information  collected,  re- 
corded and  disseminated  as  In  the  United 
States. 

"The  information  gathering  and  surveil- 
lance activities  of  the  Federal  Government 
have  expanded  to  such  an  extent  that  they 
are  becoming  a  threat  to  several  of  every 
American's  basic  rights,  the  rights  of  pri- 
vacy, speech,  assembly,  association,  and  peti- 
tion of  the  Government. 

*  •  •  «  * 

"I  think  if  one  reads  Orwell  and  Huxley 
carefully,  one  realizes  that  "1984"  is  a  state 
of  mind.  In  the  past,  dictatorships  always 
have  come  with  hobnailed  boots  and  tanks 
and  machlneguns,  but  a  dictatorship  of 
dossiers,  a  dictatorship  of  data  banks  can  be 
just  as  repressive,  just  as  chilling  and  just 
as  debilitating  on  our  constitutional  protec- 
tions. I  think  it  is  this  fear  that  presents  the 
greatest  challenge  to  Congress  right  now." 
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Professor  Miller  characterized  the  reported 
bin  as  "a  major  step  In  developing  a  ration- 
ale regulatory  scheme  for  achieving  an  effec- 
tive balance  between  a  citizen  and  the  Gov- 
ernment In  the  Important  field  of  Informa- 
tion privacy.  The  creation  of  a  Privacy  Pro- 
tection Commission  with  broad  power  of 
Investigation,  reporting,  and  suasion  seems 
to  me  to  be  an  effective  way  of  developing  ■ 
policy  In  this  rapidly  changing  environment. 
Also  worthy  of  enthusiastic  support  Is  Title 
II  of  the  proposed  legislation.  We  simply 
cannot  allow  more  time  to  pass  without  de- 
veloping standards  of  care  with  regard  to 
the  gathering  and  handling  of  personal  In- 
formation. In  that  regard,  S.  3418  goes  a  long 
way  to  establish  the  much  needed  Informa- 
tion bill  of  rights." 

The  four-year  survey  by  the  Constitutional 
Rights  Subcommittee,  Intended  as  an  aid  to 
Congress  In  evaluating  pending  legislation, 
demonstrates  the  need  for  requiring  the  fol- 
lowing Congressional  action: 

Explicit  statutory  authority  for  the  crea- 
tion of  each  data  bank,  as  well  as  prior  ex- 
amination and  legislative  approval  of  all 
decisions  to  computerize  flies; 

Privacy  safeguards  built  into  the  Increas- 
ingly computerized  government  flies  as  they 
are  developed,  rather  than  merely  attempt- 
ing to  supplement  existing  systems  with  pri- 
vacy protections; 

Notification  of  subjects  that  personal  in- 
formation about  them  Is  stored  In  a  Fed- 
eral data  bank  and  provision  of  realistic 
opportunities  for  individual  subjects  to  re- 
view and  connect  their  own  records;  . 

Constraints  on  interagency  exchange  of 
personal  data  about  individuals  and  the  cre- 
ation of  Interagency  data  bank  coopera- 
tives; 

The  Implementation  of  strict  security  pre- 
cautions to  protect  the  data  banks  and  tbe 
Information  they  contain  from  unauthorized 
or  Illegal  access;  and 

Continued  legislative  control  over  the  pur- 
poses, contents  and  uses  of  government  data 
systems. 

HEW  REPORT 

Another  report  reflecting  major  provisions 
of  S.  3418  is  that  rendered  by  the  Secretary's 
Advisory  Committee  on  Automated  Personal 
Data  Systems  to  the  Department  of  Health, 
Education  and  Welfare.  Former  Secretary 
Elliot  Richardson  described  their  findings 
In  his  testimony. 

The  report  found  that  "concern  about  com- 
puter-based record  keeping  usually  centers 
on  Its  implications  for  personal  privacy,  and 
understandably  so  If  privacy  Is  considered 
to  entail  control  by  an  individual  over  the 
uses  made  of  information  about  him.  In  many 
circumstances  in  modern  life,  an  individual 
must  either  surrender  some  of  that  control 
or  forego  the  services  that  an  organization 
provides.  Although  there  Is  nothing  inher- 
ently unfair  in  trading  some  measure  of 
privacy  for  a  benefit,  both  parties  to  the 
exchange  should  participate  in  setting  the 
terms." 

"Under  current  law,  a  person's  privacy  is 
poorly  protected  against  arbitrary  or  abusive 
record-keeping  practices."  For  this  reason,  as 
well  as  because  of  the  need  to  establish  stand- 
ards of  record-keeping  practice  appropriate 
to  the  computer  age,  the  report  recommends 
the  enactment  of  a  Federal  "Code  of  Fair 
Information  Practice"  for  all  automated  per- 
sonal data  systems.  The  Code  rests  on  five 
basic  principles  that  would  be  given  legal 
effect  as  "safeguard  requirements"  for  auto- 
mated personal  data  systems. 

There  must  be  no  personal  data  record/ 
keeping  systems  whose  very  existence  Is 
secret. 

There  must  be  a  way  for  an  Individual  to 
find  out  what  Information  about  him  is  in 
a  record  and  how  it  is  used. 

There  must  be  a  way  for  an  individual  to 
prevent  information  about  him  that  was  ob- 


tained for  one  purpose  from  being  used  or 
made  available  for  other  purposes  without 
his  consent. 

There  must  be  a  way  for  an  Individual 
to  correct  or  amend  a  record  of  identifiable 
Information  about  him. 

Any  organization  creating,  maintaining, 
using,  or  disseminating  records  of  identifiable 
personal  data  must  assure  the  reliability,  of 
the  data  for  their  Intended  use  and  must 
take  precautions  to  prevent  misuse  of  the 
data.^ 

The  Advisory  Committee  recommended 
"the  enactment  of  legislation  establishing  a 
Code  of  Fair  Information  Practice  for  all 
automated  personal  data  systems  as  follows: 

The  Code  should  define  "fair  information 
practice"  as  adherence  to  specified  safe- 
guard requirements. 

The  Code  should  prohibit  violation  of  any 
safeguard  requirement  as  an  "unfair  Infor- 
mation practice." 

The  Code  should  provide  that  an  unfair  in- 
formation practice  be  subject  to  both  civil 
and  criminal  penalties. 

The  Code  should  provide  for  Injunctions 
to  prevent  violation  of  any  safeguard  re- 
quirement. 

The  Code  shotOd  give  Individuals  the  right 
to  bring  suits  for  unfair  information  prac- 
tices to  recover  actual,  liquidated,  and  puni- 
tive damages,  in  Individual  or  class  actions. 
It  should  also  provide  for  recovery  of  reason- 
able attorneys'  fees  and  other  costs  of  litiga- 
tion incurred  by  Individuals  who  bring  suc- 
cessful suits." 

Pending  the  enactment  of  a  code  of  fair 
Information  practice,  the  Advisory  Commit- 
tee also  recommended  that  all  Federal  agen- 
cies apply  these  requirements  to  all  Federal 
systems,  and  assure  through  formal  rule- 
making that  they  are  applied  to  all  other 
systems  within  reach  of  the  Federal  govern- 
ment's authority.  Beyond  the  Federal  Gov- 
ernment, they  urged  that  state  and  local  gov- 
ernments, the  Institutions  within  reach  of 
their  authority,  and  all  private  organiza- 
tions adopt  the  safeguard  requirements  by 
whatever  means  are  appropriate. 

Revolutionary  changes  In  data  collection, 
storage  and  sharing  were  described  by  Sena- 
tor Goldwater,  who  was  one  of  many  wit- 
nesses who  called  for  enactment  of  the  rec- 
ommendations of  the  HEW  Advisory  Com- 
mittee. He  stated: 

"Computer  storage  devices  now  exist  which 
make  it  entirely  practicable  to  record  thou- 
sands of  millions  of  characters  of  informa- 
tion, and  to  have  the  whole  of  this  always 
available  for  Instant  retrieval  .  .  .  Distance 
Is  no  obstacle.  Communications  circ\ilts, 
telephone  lines,  radio  waves,  even  laser 
beams,  can  be  used  to  carry  Information  In 
bulk  at  speeds  which  can  match  the  com- 
puter's own.  Time-sharing  Is  normal  .  .  . 
we  are  now  hearing  of  a  system  whereby 
It  Is  feasible  for  there  to  be  several  thou- 
sands of  simultaneous  users  or  terminals. 
Details  of  our  health,  our  education,  oiu: 
employment,  o\a  taxes,  our  telephone  calls, 
ovir  Insurance,  our  banking  and  financial 
transactions,  pension  contributions,  our 
books  borrowed,  our  airline  and  hotel  reser- 
vations, our  professional  societies,  our  family 
relationships,  all  are  being  handled  by  com- 
puters right  now.  Unless  these  computers, 
both  governmental  and  private,  are  specifi- 
cally programmed  to  erase  unwanted  history, 
these  details  from  our  past  can  at  any  time 
be  reassembled  to  confront  us  .  .  .  We  must 
program  the  progranuners  while  there  Is  still 
some  personal  liberty  left." 

The  Committee  has  found  that  the  con- 
cern for  privacy  is  a  bipartisan  Issue  and 
knows  no  political  boundaries.  President 
Ford,  as  Vice-President,  chaired  a  Domestic 


>  Records,  Computers,  and  the  Rights  of 
Citizens.  U.S.  Department  of  Health,  Educa- 
tion and  Welfare,  1973,  p.  xx. 


Council  Committee  on  the  Right  of  Privacy 
which  was  established  by  President  Nixon 
In  February  1974.  In  a  recent  address  on  the  ' 
subject,  he  stated: 

"In  dealing  with  troublesome  privacy 
problems,  let  us  not,  however,  scapegoat  the 
computer  Itself  as  a  Frankenstein's  monster. 
But  let  us  be  aware  of  the  implications  posed 
to  freedom  and  privacy  emerging  from  the 
ways  we  use  computers  to  collect  and  dis- 
seminate personal  Information.  A  concerned 
Involvement  by  all  who  use  computers  Is 
the  only  way  to  produce  standards  and  poli- 
cies that  will  do  the  Job.  It  is  up  to  us  to 
assure  that  information  is  not  fed  Into  the 
computer  unless  it  is  relevant. 

"Even  if  it  is  relevant,  there  Is  still  a 
need  for  discretion.  A  determination  must 
be  made  if  the  social  harm  done  from  some 
data  outweighs  Its  usefulness.  The  decision- 
making process  is  activated  by  demands  of 
people  on  the  government  and  business  for 
Instant  credit  and  instant  services.  Computer 
technology  has  made  privacy  an  Issue  of 
urgent  national  significance.  It  Is  not  tbe 
technology  that  concerns  me  but  Its  abuse. 
I  am  also  confldent  that  technology  capable 
of  designing  such  Intricate  sjrstems  can  also 
design  measures  to  assure  security." 

FED  NET 

In  the  same  address,  the  Vice-President 
called  attention  to  FEDNET  and  problems 
Involved  in  a  proposed  centralization  of  com- 
puter facilities  which  concerned  several  Con- 
gressional committees  and  which  provisions 
In  S.  3418  would  correct.  He  stated: 

"The  Goverrmient's  General  Services  Ad- 
ministration has  distributed  specifications 
for  bids  on  centers  throughout  the  country 
for  a  massive  new  computer  network.  It 
would  have  the  potential  to  store  compre- 
hensive data  on  individuals  and  Institutions. 
The  contempla;ted  system,  known  as  FED- 
NET, would  link  Federal  agencies  In  a  net- 
work that  would  allow  GSA  to  obtain  per- 
sonal information  from  the  files  of  many 
Federal  departments.  It  Is  portrayed  as  the 
largest  single  governmental  purchase  of  civil- 
ian data  communication  in  history. 

"I  am  concerned  that  Federal  protection 
of  individual  privacy  is  not  yet  developed  to 
the  degree  necessary  to  prevent  I^BDNET 
from  being  used  to  probe  Into  the  lives  of 
Individuals.  Before  building  a  nuclear  reac- 
tor, we  design  the  safeguards  for  Its  use.  We 
also  require  environmental  Impact  state- 
ments specifying  the  anticipated  effect  of  the 
reactor's  operation  on  the  environment.  Prior 
to  approving  a  vast  computer  network  affect- 
ing personal  lives,  we  need  a  comparable  pri- 
vacy impact  statement.  We  must  also  con- 
sider the  fallout  hazards  of  FEDNET  to  tradi- 
tional freedoms." 

Examples 

The  revelations  before  the  Select  Commit- 
tee to  Investigate  Presidential  Campaign  Ac- 
tivities concerning  policies  and  practices  of 
promoting  the  Illegal  gathering,  use  or  dis- 
closure of  Information  on  Americans  who 
disagreed  with  governmental  policies  were 
cited  by  almost  all  witnesses  as  additional 
reasons  for  Immediate  congressional  action 
on  S.  3418  and  other  privacy  legislation.  The 
representative  of  the  American  Civil  Liber- 
ties Union  stated: 

"Watergate  has  thus  been  the  symbolic 
catalyst  of  a  tremendous  upsurge  of  Interest 
in  securing  the  right  of  privacy:  wiretapping 
and  bugging  political  opponents,  breaking 
and  entering,  enemies  lists,  the  Huston  plan, 
national  security  Justifications  for  wiretap- 
ping and  burglary,  misuse  of  Information 
compiled  by  government  agencies  for  politi- 
cal purposes,  access  to  hotel,  telephone  and 
bank  records;  all  of  these  show  what  govern- 
ment can  do  if  its  actions  are  shrouded  In 
secrecy  and  Its  vast  information  resources  are 
applied  and  manipulated  in  a  punitive,  selec- 
tive, or  political  fashion."' 
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Despite  such  current  concern.  Congres- 
sional studies  and  complaints  to  Congress 
show  that  the  threats  to  Individual  privacy 
from  the  curiosity  of  administrators  and 
salacious  Inquiries  of  Investigators  predated 
"Watergate"  by  many  years.  These  have  been 
described  at  length  In  the  hearing  record  on 
S.  3418. 

For  example,  under  pain  of  civil  and  crim- 
inal sanctions,  many  people  have  been  se- 
lected and  told  to  respond  to  questions  on 
statistical  census  questionnaires  such  as  the 
following : 

How  much  rent  do  you  pay? 

Do  you  live  In  a  one-family  house? 

If  a  woman,  how  many  babies  have  you 
had?  Not  counting  still  births. 

How  much  did  you  earn  in  1967? 

If  married  more  than  once,  how  did  your 
first  marriage  end? 

Do  you  have  a  clothes  dryer? 

Do  you  have  a  telephone,  if  so,  what  is  the 
number? 

Do  you  have  a  home  food  freezer? 

Do  you  own  a  second  home? 

Does  your  TV  set  have  UHF? 

Do  you  have  a  flush  toUet? 

Do  you  have  a  bathtub  or  shower? 

The  studies  show  that  thousands  of  ques- 
tionnaires are  6ent  out  yearly  asking  personal 
questions,  but  people  are  not  told  their  re- 
sponses are  voluntary;  many  think  criminal 
penalties  attach  to  them;  It  is  difficult  for 
them  to  find  out  what  legal  penalties  attach 
to  a  denial  of  the  information  or  what  will 
be  done  with  it.  If  they  do  not  respond,  re- 
ports show  that  they  are  subjected  to  tele- 
phone calls,  certified  follow-up  letters,  and 
personal  visits.  Much  of  this  work  is  done  by 
the  Census  Bureau  under  contract,  and 
many  people  believe  that  whatever  agency 
receives  the  responses,  their  answers  are  sub- 
ject to  the  same  mandatory  provisions  and 
<:onfidentlality  rules  as  the  decennial  census 
replies.  A  Senate  survey  revealed  that  in  3 
years  alone  the  Censiis  Bureau  had  provided 
their  computer  services  at  the  request  of  24 
other  agencies  and  departments  for  con- 
ducting voluntary  surveys  covering  over  6 
million  people.  Other  Independent  voluntary 
surveys  were  conducted  by  the  agencies 
themselves  on  subjects  ranging  from  bomb 
shelters,  to  smoking  habits,  to  birth  control- 
methods,  to  whether  people  who  had  die^ 
had  slept  with  the  window  open.  The  form 
usually  asked  for  social  security  number,  ad- 
dress and  phone  number. 

One  such.s\irvey  technique  came  to  light 
through  complaints  to  Congress  from  elderly, 
disabled  or  retired  people  in  all  walks  of  life 
who  were  pressured  to  answer  a  15-page  form 
sent  out  by  the  Census  Bureau  for  the  De- 
partment of  Health,  Education  and  Welfare 
which  asked: 

What  have  you  been  doing  in  the  last  4 
weeks  to  find  work? 

Taking  things  all  together,  would  you  say 
you  are  very  happy,  pretty  happy,  or  not  too 
happy  these  days? 

Do  you  have  any  artificial  dentures? 

Do  you — or  your  spouse — see  or  telephone 
your  parents  as  often  as  once  a  week? 

What  is  the  total  number  of  gifts  that  you 
give  to  individuals  per  year? 

How  many  different  newspapers  do  you  re- 
clve  and  buy  regularly? 

About  how  often  do  you  go  to  a  barber  shop 
or  beauty  salon? 

What  were  you  doing  most  of  last  week? 

Applicants  for  Federal  Jobs  in  some  agen- 
cies and  employees  in  certain  cases,  have  been 
subjected  to  programs  requiring  them  to 
answer  forms  of  psychological  tests  which 
contained  questions  such  as  these:' 


-  Senate  Report  93-724,  to  accompany  S. 
1688.  "To  Protect  the  Privacy  and  Rights  of 
Federal  Employees."  The  report  describes 
other  similar  programs  for  soliciting,  col- 
lecting or  using  personal  information  from 
and  about  applicants  and  employees.  S.  1688 
has  been  approved  by  the  Senate  five  times. 


I  am  seldom  troubled  by  constipation. 

My  sex  life  Is  satisfactory. 

At  times  I  feel  like  swearing. 

I  have  never  been  in  trouble  becatise  of 
my  sex  behavior. 

I  do  not  always  tell  the  truth. 

I  have  no  difficulty  In  starting  or  holding 
my  bowel  movements. 

I  am  very  strongly  attracted  by  members 
of  my  own  sex. 

I  like  poetry. 

I  go  to  church  almost  every  week. 

I  believe  in  the  second  coming  of  Christ. 

I  believe  In  a  life  hereafter. 

My  mother  was  a  good  woman. 

I  believe  my  sins  are  unpardonable. 

I  have  used  alcohol  excessively. 

I  loved  my  Mother. 

I  believe  there  is  a  God. 

Many  of  my  dreams  are  about  sex  matters. 

At  periods  my  mind  seems  to  work  more 
slowly  than  usual. 

I  am  considered  a  liberal  "dreamer"  of 
new  ways  rather  than  a  practical  follower  of 
well-tried  ways,  (a)  true,  (b)  uncertain,  (c) 
false. 

When  telling  a  person  a  deliberate  lie,  I 
have  to  look  away,  being  ashamed  to  look 
him  in  the  eye.  (a)  true,  (b)  uncertain,  (c) 
false. 

First  Amendment  Programs:  the  Army 

Section  201(b)(7)  prohibits  departments 
and  agencies  from  undertaking  programs 
for  gathering  information  on  how  people  ex- 
ercise their  First  Amendment  rights.  Sec- 
tion 201(a)  prevents  them  from  collecting 
and  maintaining  information  which  is  not 
relevant  to  a  statutory  purpose. 

The  need  for  these  provisions  have  been 
made  evident  In  many  ways.  In  addition  to 
federal  programs  for  asking  people  questions 
such  as  whether  they  "believe  In  the  second 
coming  of  Christ,"  there  have  been  numer- 
ous other  programs  affecting  First  Amend- 
ment rights. 

One  of  the  most  pervasive  of  the  intru- 
sive information  programs  which  have  con- 
cerned the  Congress  and  the  public  In  re- 
cent years  involved  the  Army  surveillance  of 
civilians,  through  its  own  records  and  those 
of  other  federal  agencies.  The  details  of  these 
practices  have  been  documented  In  Con- 
gressional hearings  and  reports  and  where 
summarized  by  Senator  Ervin  as  follows:  « 

Despite  First  Amendment  rights  of  Amer- 
icans, and  despite  the  constitutional  division 
of  power  between  the  federal  and  state  gov- 
ernments, despite  laws  and  decisions  defin- 
ing the  legal  role  and  duties  of  the  Army,  the 
Army  was  given  the  power  to  create  an  in- 
formation system  of  data  banks  and  com- 
puter programs  which  threatened  to  erode 
these  restrictions  on  governmental  power. 

"Allegedly  for  the  purpose  of  predicting 
and  preventing  civil  disturbances  which 
might  develop  beyond  the  control  of  state 
and  local  officials.  Army  agents  were  sent 
throughout  the  country  to  keep  surveillance 
over  the  way  the  civilian  population  ex- 
pressed their  sentiments  about  government 
policies.  In  churches,  on  campuses,  in  class- 
rooms, In  public  meetings,  they  took  notes, 
taperecorded,  and  photographed  people  who 
dissented  in  thought,  word  or  deed.  This 
included  clergymen,  editors,  public  officials, 
and  anyone  who  sympathized  with  the 
dissenters. 

"With  very  few,  if  any,  directives  to  guide 
their  activities,  they  monitored  the  member- 
ship and  policies  of  peaceful  organizations 
who  were  concerned  with  the  war  in  South- 
east Asia,  the  draft,  racial  and  labor  prob- 
lems, and  community  welfare.  Out  of  this 
surveillance  the  Army  created  blacklists  of 


•  Hearings  before  the  Subcommittee  on 
Constitutional  Rights  of  the  Judiciary  Com- 
mittee, 4  Columbia  Human  Rights  Review 
(1972)  Hearings,  92d  Cong.,  2d  sess.  February 
1971. 


organizations  and  personalities  which  were 
circulated  to  many  federal,  state  and  local 
agencies,  who  were  all  requested  to  supple- 
ment the  data  provided.  Not  only  descrip- 
tions of  the  contents  of  speeches  and  politi- 
cal comments  were  Included,  but  irrelevant 
entries  about  personal  finances,  such  as  the 
fact  that  a  militant  leader's  credit  card  was 
withdrawn.  In  some  cases,  a  psychiatric  diag- 
nosis taken  from  Army  or  other  medical  rec- 
ords was  included. 

"This  information  on  individuals  was  pro- 
grammed into  at  least  four  computers  ac- 
cording to  their  political  beliefs,  or  their 
memberships,  or  their  geographic  residence. 

"The  Army  did  not  just  collect  and  share 
this  Information.  Analysts  were  assigned  the 
task  of  evaluating  and  labeling  these  people 
on  the  basis  of  reports  on  their  attitudes,  re- 
marks and  activities.  They  were  then  coded 
for  entry  into  computers  or  microfilm  data 
banks." 

Mr.  HUDDLESTON.  Mr.  President,  as 
a  member  of  the  Government  Opera- 
tions Committee,  I  am  pleased  to  support 
S.  3418,  which  is  designed  to  protect  the 
right  of  privacy  of  individual  citizens  in 
the  collection,  maintenance  and  dissemi- 
nation of  personal  information. 

The  right  of  individual  privacy  is  vital 
to  any  free  society. 

That  right  is  a  basic  concept  which 
permeates  the  very  fiber  of  our  Constitu- 
tion, even  though  it  is  not  an  explicit 
constitutional  guarantee.  The  freedoms 
guaranteed  by  the  first  amendment— free 
speech,  a  free  press,  and  freedom  of  as- 
sembly and  religion — at  the  very  least 
imply  the  right  to  be  "let  alone"  by  the 
Government.  The  principle  is  further 
demonstrated  by  the  constitutional  pro- 
hibition against  the  Government  invad- 
ing the  privacy  of  homes  or  businesses  by 
conducting  unreasonable  search  and 
seizure  and  the  right  against  self- 
incrimination  is  another  section  that 
deals  with  privacy.  ' 

The  individual's  right  to  privacy  has 
long  been  recognized  by  the  courts  which 
have  consistently  protected  it  from  both 
governmental  and  nongovernmental  In- 
tervention. As  technological  advances — 
cameras,  wiretap>s,  sound  recordings, 
and  so  forth — provided  new  opportunities 
for  infringement  upon  these  rights,  the 
courts  responded  in  an  affirmative  man- 
ner. Unfortimately,  due  to  the  nature  of 
the  courts,  this  response  has  often  been 
slow  and  incomplete.  Case  law  is  built 
gradually  over  a  period  of  years  and  is 
often  incomplete  because  it  is  usually 
decided  on  narrow.  Issues  of  law.  Thus, 
what  is  needed  now  is  a  coordinated  and 
comprehensive  approach  to  the  problems 
that  can  be  provided  only  by  the 
Congress. 

Technology  is  again  advancing,  this 
time  in  the  form  of  computers.  This  new 
technology  brings  with  it,  as  advance- 
,  ments  often  do,  the  possibility  for  negli- 
gent use  or  deliberate  misuse.  This  is 
what  we  must  guard  against.  With  the 
development  of  the  computer  it  has  be- 
come possible  to  collect,  instantly  re- 
trieve and  analyze  vast  amounts  of  per- 
sonal information.  Access  to  this  person- 
al data  has  been  expanded  by  the  com- 
puter's ability  to  retrieve  data  across 
agency,  institutional,  governmental  and 
geographic  boundaries. 

A  prime  example  of  the  type  of  ad- 
vanced computer  system  we  may  be  deal- 
ing with  in  the  future  is  the  proposed 


S 19856 


CONGRESSIONAL  RECORD  —  SENATE 


November  21,  197 ^ 


FEDNET.  This  giant  computerized  In- 
formation system,  brainchild  of  the  Gen- 
eral Services  Administration,  was  de- 
signed to  centralize  the  data  processing 
and  telecommunications  operations  of 
numerous  Federal  agencies.  Without 
proper  safeguards,  vast  amounts  of  per- 
sonal information  retained  by  the  vari- 
ous agencies  would  be  instantly  available 
at  hundreds  of  terminals  scattered 
throughout  the  United  States.  And  that 
information  covers  every  spectrum — ed- 
ucational, medical,  financial  and  ju- 
dicial— of  the  lives  of  hundreds  of  thou- 
sands of  private  citizens.  Fortunately  this 
system  has  been  temporarily  sidetracked. 
But  the  threat  of  "Big  Brother'  was 
clearly  there. 

Our  recent  experience  with  Watergate 
and  related  matters  points  up  the  need 
for  enacting  safeguards  to  protect  the 
collection  and  use  of  such  Information. 
The  compilation  of  an  enemies  list,  for 
example,  must  be  viewed  as  only  the  first 
step  in  an  abuse  of  power,  for  the  next 
logical  step  would  be  the  compilation  of 
"useful"  Information  about  those  on  the 
list.  And  what  more  ready  source  exists 
than  the  bulging  files  of  the  Federal 
Government. 

The  need  for  protective  legislation  is 
well  documented.  The  record  is  replete 
with  calls  for  safeguards  in  this  area. 
Congress  has  been  probing  this  problem 
for  years  with  the  leadership  of  such 
members  as  the  distinguished  Senator 
from  North  Carolina  (Mr.  Ervin).  In 
June  of  this  year,  the  Committee  on 
Government  Operations  ad  hoc  Subcom- 
mittee on  Privacy  and  Information  Sys- 
tems in  conjunction  with  tlie  Judiciary 
Committee's  Subcommittee  on  Consti- 
tutional Rights  conducted  hearings  on 
S.  3418.  The  roster  of  witnesses  included 
high  ranliing  civil  servants  and  recog- 
nized nongovernment  experts.  The  gen- 
eral consensus  of  those  testifying  was 
that  there  is  a  definite  need  to  protect 
Individual  privacy  in  this  area.  Former 
Attorney  General  Elliot  Richardson,  for 
example,  stated  at  those  hearings: 

I  certainly  hope  ...  a  major  bill  will  be 
enacted  to  establish  \n  law  the  fundamental 
principles  of  fair  information  practice  that 
are  necessary  to  safeguard  the  right  of  per- 
sonal privacy  as  it  relates  to  record  keeping 
about  individual  Americans. 

Several  major  studies  drew  the  same 
conclusion. 

The  HEW  Advisory  Committee  on  Au- 
tomated Personal  Data  Systems  Issued 
its  report,  "Records,  Computers,  and  The 
Rights  of  Citizens,"  In  1973.  Tills  com- 
mittee determined  that  under  current 
law,  a  person's  privacy  Is  not  adequately 
protected  against  arbitrary  or  abusive 
recordkeeping  practices  and  that  there 
is  a  need  to  establish  standards  of  rec- 
ordkeeping practices  which  are  appropri- 
ate to  the  computer  age. 

Another  study,  made  by  the  Judiciary 
Committee's  Subcommittee  on  Constitu- 
tional Rights,  entitled  "Federal  Data 
Banks  and  Constitutional  Rights,"  pro- 
duced some  sobering  statistics.  Agencies 
malntalnhug  84  percent  of  the  Federal 
data  banks  analyzed — 858 — were  unable 
to  cite  explicit  statutory  authority  for 
their  existence  and  18  percent  could  not 
cite  any  statutory  authority. 


While  the  actual  and  potential  abuses 
of  personal  Information  systems  have 
been  well  documented,  we  should  not 
view  all  such  systems  as  sinister  threats 
to  personal  privaoy.  Information  regard- 
ing private  individuals  is  a  vital  element 
of  any  government.  Officials  must  have 
certain  information  and  statistics  if  they 
are  to  devise  and  implement  programs 
and  policies  which  fit  the  needs  of  the 
people.  This  requires  the  collection, 
analysis,  and  dissemination  of  some 
personal  information.  Most  agencies  ac- 
complish this  without  Infringing  upon 
individual  rights.  However,  the  need  for 
safeguards  is  not  negated  by  this.  The 
threat  still  exists  and  must  be  dealt  with. 

I  believe  that  S.  3418  would  promote 
accountability  and  responsibility  in  Fed- 
eral agencies  by  establishing  minimum 
standards  for  gathering,  handling,  and 
processing  personal  information  by  Fed- 
eral departments  and  agencies.  Only 
information  that  is  relevant  and  neces- 
sary, for  a  statutory  purpose  of  the 
agency  could  be  collected,  solicited,  and 
maintained. 

Furthermore,  Infonnation  would  have 
to  be  accurate,  complete,  timely,  and  rel- 
evant to  the  agencies'  needs.  Disclosure 
of  information  could  only  be  made  under 
cei'tain  defined  conditions. 

With  some  necessary  exceptions — for 
example,  if  national  defense  would  be 
endangered — an  individual  would  be  al- 
lowed to  review  his  or  her  files  and 
challenge  the  content.  To  enforce  his  or 
her  rights  under  the  act,  the  individual 
would  have  access  to  the  courts. 

A  significant  feature  of  the  bill  is  the 
creation  of  the  Privacy  Protection  Com- 
mission to  assist  agencies  in  complying 
with  the  letter  and  spirit  of  the  act;  in- 
vestigate abuses;  and  make  recommen- 
dations to  Congress  regarding  the  need 
for  additional  legislation  to  protect  in- 
dividual privacy  in  a  computer  age.  The 
,  Commission  would  also  compile  an  an- 
nual directory  of  Federal  personal  in- 
formation files  such  as  those  maintained 
on  civilians  by  the  military  several  years 
ago. 

There  even  would  be  some  relief  for 
those  who  find  themselves  inundated 
with  unwanted  or  junk  mail.  An  in- 
dividual could  have  his  or  her  name  re- 
moved from  a  mailing  list. 

I  believe  that  the  time  to  act  on  this 
matter  is  now.  Delay  may  well  be  costly 
in  terms  of  freedoms  lost  and  increased 
financial  bm'dens. 

Dr.  Alan  Westin,  professor  of  public 
law  and  government,  Columbia  Univer- 
sity, has  warned  in  his  testimony  before 
the  Committee  on  Government  Opera- 
tions, that  a  delay  will  assure  that  a 
large  number  of  major  data  systems  will 
be  built  in  ways  that  will  make  it  ex- 
tremely expensive  to  alter  the  software, 
change  the  file  structures  or  reorganize 
the  data  flows.  Let  us  not  delay  at  our 
own  expense. 

Mr.  BAKER.  Mr.  President,  it  Is  my 
privilege  to  join  my  colleagues  from 
North  Carolina  (Mr.  Ervin)  ,  Illinois  (Mr. 
Percy)  ,  Maine  (Mr.  Muskie)  ,  Connecti- 
cut (Mr.  RiBicoFF),  Washington  (Mr. 
Jackson)  ,  and  Arizona  (Mr.  Goldwater) 
In  cosponsorlng  S.  3418,  the  so-called 
privacy  bill. 


I  tihnk  it  Is  fair  to  term  S.  3418  a 
"privacy"  bill  because  it  seeks  to  reduce, 
if  not  eliminate,  the  peril  to  personal 
privacy  and  individual  rights  presented 
by  governmental  data  banks  .and  in- 
formation gathering  systems.  Moreover, 
traveling  in  the  wake  of  the  recent  dis- 
closures of  the  dubious  uses  to  which  In- 
ternal Revenue  Service  files,  FBI  data 
banks,  and  military  information  systems 
have  been  directed,  and  in  light  of  the 
massive  information  recording  facilities 
possessed  by  other  Federal  agencies, 
privacy  legislation  designed  to  effect  fair 
information  practices  and  to  provide  for 
a  single  mission  oversight  and  clearing- 
house Privacy  Protection  Commission  is 
particularly  appropriate. 

As  an  advocate  of  increased  congres- 
sional and  Presidential  oversight  of  Fed- 
eral intelligence  gathering,  surveillance, 
and  law  enforcement  agencies,  I  believe 
that  an  independent  Privacy  Protection 
Commission,  as  proposed  by  S.  3418,  will 
facilitate  legislative  and  executive  over- 
sight through  creating  a  central  clear- 
inghouse for  ascertaining  the  character 
and  existence  of  all  Federal  Information 
systems  and  by  bearing  a  positive  re- 
sponsibility to  monitor  goverrmiental 
data  system  procedures  and  policies.  Per- 
haps more  importantly,  title  n  of  S.  3418 
outlines  Federal  standards  governing  the 
gathering  and  distribution  of  informa- 
tion relating  to  U.S.  citizens  and  per- 
manent resident  aliens.  These  standards 
aflBrm  that  the  existence  of  governmen- 
tal recordkeeping  systems  should  be  pub- 
lic knowledge;  that  governmental  agen- 
cies should  maintain  only  such  records 
as  are  related  to  and  permitted  by  its 
statutory  authority;  that  Federal  infor- 
mation systems  containing  personal  data 
are  accurate,  relevant,  and  complete: 
that  personal  files  be  kept  secure  and 
confidential ;  and  that  Interagency  pool- 
ing or  transfers  of  personal  data  be  re- 
corded, disclosed,  and  relevant  to  the 
needs  of  the  agency  to  which  the  Infor- 
mation is  transferred.  The  standards 
provided  in  title  II  of  the  bill  also  strictly 
limit  the  collection  of  infonnation  re- 
garding a  citizen's  exercise  of  his  first 
amendment  rights — thereby  reaching  the 
concern  produced  by  ongoing  revela- 
tions of  FBI,  IRS,  and  military  compila- 
tions of  information  concerning  dissident 
or  political  action  groups. 

To  those  of  my  colleagues  who  may 
be  concerned  regarding  the  impact  of  S. 
3418  upon  the  intelligence  and  law-en- 
forcement community,  I  would  note  that 
section  203  of  the  bill  provides  respon- 
sible foreign  policy,  national  defense, 
and  law  enforcement  related  exemptions 
from  the  bill's  personal  Information  dis- 
closure requirements,  disclosm'e  of  the 
source  of  personal  information,  and  the 
right  of  the  individual  to  be  informed  of 
the  existence  of  personal  information 
on  file.  It  should  be  emphasized  that  the 
standards  and  sanctions  Imposed  by  S. 
3418  pertain  only  to  personal  informa- 
tion regarding  American  citizens  and 
resident  aliens  and  should  not  Impair 
the  ability  of  U.S.  Intelligence  agencies 
to  collect  and  keep  confidential  informa- 
tion regarding  foreign  agents  and  non- 
resident aliens. 

Senate  passage,  and  I  hope  it  will 
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pass,  of  this  privacy  bill  should  not  be 
construed  as  imputing  any  unworthy 
motives  to  the  executive  branch  or  the 
oflQcials  of  Federal  agencies  currently 
involved  in  Information  collection  and 
data  bank  operations.  What  this  bill  is 
designed  to  do  is  to  limit  personal  data 
collection  to  a  necessary  minimum,  to 
apprise  the  citizenry  of  the  existence 
and  character  of  all  governmental  data 
systems,  to  insure  that  data  collection 
does  not  impair  individual  constitutional 
rights,  and  to  provide  the  public  with  an 
awai-eness  of  how  much  and  under  what 
authority  personal  information  is  being 
assembled  and  assimilated  by  the  Fed- 
eral Government. 

Mr.  RIBICOFF.  Mr.  President,  41 
years  ago,  George  Bernard  Shaw,  .in  a 
speech,  commented: 

There  Is  no  such  thing  as  privacy  in  this 
country. 

Unfortunately,  the  statement  remains- 
true  today. 

Over  the  past  two  decades,  the  com- 
puter has  allowed  the  Government  to 
expand  Its  Information-gathering  facil- 
ities. In  1972,  the  National  Academy  of 
Sciences  reported: 

That  it  Is  technologically  possible  today, 
especially  with  recent  advances  in  mass  stor- 
age memories,  to  build  a  computerized,  on- 
line file  containing  the  compacted  equiva- 
lent of  20  pages  of  typed  information  about 
the  personal  history  of  selected  activities  of 
every  man,  woman,  and  child  In  the  United 
States,  arranging  the  system  so  that  any 
single  record  could  be  retrieved  In  about 
30  seconds. 

This  possibility  requires  that  we  ask 
a  fundamental  question  about  the  rights 
of  the  Individual  citizen  in  our  society. 
Is  it  In  our  best  interests  to  allow  the 
Government  to  continue  to  expand  its 
files  on  citizens  and  to  gather  detailed 
Information  on  any  citizen  without 
proper  safeguards  for  the  privacy  of 
those  individuals? 

As  early  as  1967,  the  Senate  Adminis- 
trative Practices  Subcommittee  revealed 
that — 

Our  names  alone  are  In  government  files 
2,800  million  times.  Our  social  security  num- 
bers are  listed  2,800  million  times.  Police 
records  number  264,500  million;  medical  his- 
tories, 342  million;  and  psychiatric  histories, 
279  million. 

The  Federal  Government  now  main- 
tains over  800  data-collection  systems. 
These  data  systems  contain  over  1  bil- 
lion records  on  individuals.  Yet,  of  the 
over  800  Federal  data  collection  systems, 
only  10  percent  are  specifically  author- 
ized by  law — more  than  40  percent  do 
not  inform  individuals  that  records  are 
being  kept  on  them — half  the  systems 
do  not  permit  individuals  to  review  or 
correct  their  own  files. 

Today,  the  Government  maintains 
"files"  on  a  large  majority  of  Americans. 
Often,  these  files  contains  information 
of  a  most  personal  nature.  Often  the  In- 
formation is  outdated  and  incorrect.  Yet, 
decisions  affecting  people's  lives  are 
made  based  on  these  same  files.  It  ap- 
pears that  a  large  and  unmeasured  toll 
appears  to  be  taken  on  the  constitution- 
al principles  of  accountability,  respon- 
■^ibility,  and  limited  government. 

Both  the  Republican  and  Democratic 


policy  platforms  have  placed  privacy  as 
a  high  priority  concern.  President  Ford, 
in  his  speech  before  the  joint  session 
of  Congress  on  August  12,  1974,  com- 
mented : 

There  will  be  hot  pursuit  of  tough  laws 
to  prevent  Illegal  invasions  of  privacy  in 
both  government  and  private  activities. 

The  HEW  Advisory  Committee  on  Au- 
tomated Personal  Data  Systems  recom- 
mended the  enactment  of  a  Federal 
"Code  of  P'aii-  Information  Practice," 
based  on  five  basic  principles,  for  all  au- 
tomated personal  data  systems.  The 
principles  are  incorporated  into  the  in- 
dividual rights  guaranteed  in  S.  3418, 
the  bill  before  us  today,  which  I  am 
pleased  to  be  a  sponsor : 

To  know  that  no  secret  data  system 
exists ; 

To  know  what  information  about  that 
individual  is  in  a  record  and  how  it  is 
used; 

To  prevent  information  obtained  for 
one  purpose  from  being  used  for  other 
purposes  without  consent  of  the  in- 
dividual; and 

To  correct  or  amend  information 
about  that  individual. 

S.  3418  establishes  an  independent 
Privacy  Protection  Commission  to  deal 
systematically  with  the  range  of  admin- 
istrative and  technological  problems 
throughout  Federal  Government  agen- 
cies and  to  study  privacy  abuses  in  the 
private  sector  as  well  as  in  State  and  lo- 
cal government  agencies.  The  commis- 
sion will  serve  as  an  effective  balance  be- 
tween citizens  and  the  Government  In 
order  to  fui'ther  develop  policy  in  oui* 
rapidly  changing  technological  environ- 
ment. There  is  a  need  for  a  staff  of  ex- 
perts to  furnish  assistance  to  Govern- 
ment agencies  and  to  infonn  Congress 
and  the  public  of  the  scope  and  kinds  of 
data-handling  used  by  Govei-nment  and 
private  organizations.  The  commission 
would  continually  check  the  need  for 
new  or  expanded  data  systems  and  pro- 
vide citizens  with  adequate  Information 
about  which  agencies  maintain,  dis- 
tribute, or  use  infomiation  about  them. 

The  bill  requires  that  an  individual  be 
informed  when  a  file  is  kept  on  him  and 
that  he  be  given  an  opportunity  to  chal- 
lenge information  in  the  file.  The  bill  re- 
quires that  all  files  be  regularly  updated, 
that  information  be  disclosed  only  in  ac- 
cord with  strict  guidelines,  and  that  i-ec- 
ords  be  kept  of  all  such  disclosures. 

New  advances  in  computer  technology 
doubtless  provide  our  society  with  ad- 
vantages. Our  teclinology  allows  Govern- 
ment and  industry  to  operate  more  effi- 
ciently and  cheaply.  It  allows  quick  ac- 
cess to  infoi-mation — information  that 
becomes  too  easily  available.  We  would 
be  foolish  to  contend  that  the  computer 
presents  us  with  no  dangers.  We  would  be 
wrong  not  to  consider  the  vei-y 
threats  presented  by  loosely  controlled  or 
imregulated  computer  data  systems.  I  be- 
lieve S.  3418  is  a  necessary  check  on  Gov- 
ei'nment  data  systems. 

Justice  Brandeis'  wisdom  in  his  dis- 
senting opinion  in  the  first  wiretap  case 
to  reach  the  Supreme  Court,  Olmstcad  v. 
United  Slates  il927).  in  crediting  the 
framers  of  the  Constitution  with  having 


"conferred,  as  against  the  Government, 
the  right  to  be  left  alone — the  most  com- 
prehensive of  rights  and  the  right  most 
valued  by  civilized  man"  must  be  re- 
membered. He  urged  that  privacy  must 
be  protected  by  nothing  less  than  the 
prevention  of  "every  luijustifiable  intru- 
sion by  the  Government  upon  the  privacy 
of  the  individual,  whatever  the  means 
employed  " 

No  specific  statute  allowed  the  Army  to 
blacklist  persons  involved  in  the  anti- 
war movement.  No  act  of  Congress  au- 
thorized the  Army  to  send  the  names 
of  blacklisted  persons  to  numerous  State 
and  Federal  agencies.  Congress  never  in- 
tended that  persons  be  subjected  to  sur- 
veillance and  intimidation,  because  they 
chose  to  exercise  their  first  amendment 
rights. 

I  lend  my  support  to  S.  3418  and  will 
vote  for  its  passage. 

Mr.  ROBERT  C.  BYRD.  Mr.  Pi  esident, 
I  ask  unanimous  consent  that  thr  names 
of  Mr.  Cranston  and  Mr.  Nelson  be 
added  as  cosponsors  of  the  bill  under  con- 
sideration (S.  3418)  to  establish  a  Fed- 
eral Privacy  Board. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

Mr.  ERVIN.  Mr.  President,  I  commend 
the  distinguished  Senator  from  Connect- 
icut (Mr.  RiBicoFF)  for  the  great  con- 
tribution which  he  has  made  to  the  de- 
velopment of  this  bill. 

The  PRESIDING  OFFICER,  The  ques- 
tion is  on  the  engrossment  and  third 
reading  of  the  bill. 

The  bill  was  ordered  to  be  engrossed 
for  a  third  reading  and  was  read  the 
third  time. 

The  PRESIDING  OFFICER.  The 
question  is.  Shall  the  bill  pass? 

The  yeas  and  nays  have  been  ordered, 
and  the  clerk  will  call  the  roll. 

The  legislative  clerk  called  the  roll. 

Mr.  ROBERT  C.  BYRD.  I  announce 
that  the  Senator  from  Texas  (Mr.  Bent- 
sen),  the  Senator  from  Mississippi  (Mr. 
Eastland),  the  Senator  from  Arkansas 
(Mr.  FuLBRiGHT),  the  Senator  from 
South  Dakota  (Mr.  McGovern)  ,  the  Sen- 
ator from  Minnesota  (Mr.  Mondale)  ,  the 
Senator  from  New  Mexico  (Mr.  Mon- 
toya),  the  Senator  from  Maine  <Mr. 
Muskie)  ,  the  Senator  from  Rhode  Island 
(Mr.  Pastore),  the  Senator  from  Ala- 
bama (Mr.  Sparkman)  ,  and  the  Senator 
from  Missouri  (Mr.  Symington!  are 
necessarily  absent. 

I  further  announce  that  the  Senator 
from  Minnesota  (Mr.  Humphrey  i  is  ab- 
sent on  official  business. 

I  further  announce  that,  if  present  and 
voting,  the  Senator  from  Minnesota  (Mr. 
Humphrey)  ,  the  Senator  from  Rhode  Is- 
land (Mr.  Pastore),  and  the  Senator 
from  Missouri  (Mr.  Symington)  would 
each  vote  "yea." 

Mr.  GRIFFIN.  I  announce  that  the 
Senator  from  Utah  (Mr.  Bennett),  the 
Senator  from  Colorado  (Mr.  Dominick), 
and  the  Senator  from  Arizona  iMr. 
Fannin)  ai'e  necessarily  absent. 

I  also  announce  that  the  Senator  from 
New  York  (Mr.  Buckley)  and  the  Sen- 
ator from  Maryland  (Mr.  Mathias*  are 
absent  on  official  business. 

I  further  announce  that  the  Senator 
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from  Oregon  (Mr.  Hatfield)  is  absent 
due  to  illness  in  the  family. 

I  further  announce  that,  If  present 
and  voting,  the  Senator  from  Oregon 
(Mr.  Hatfield)  would  vote  "yea." 

The  result  was  announced — yeas  74, 
nays  9,  as  follows : 


[No.  496  Leg.] 
YEAS— 74 


Abourezk 

Ervin 

Metcalf 

Allen 

Feng 

Metzenbaum 

Baker 

Goldwater 

Moss 

Bartlett 

Gravel 

Nelson 

Bayh 

Griffin 

Nunn 

Beall 

Gurney 

Packwood 

Bellmon 

Hart 

Pearson 

Bible 

Hartke 

Pell 

Blden 

Haskell 

Percy 

Brock 

Hathaway  • 

Proxmlre 

Brooke 

Helms 

Randolph 

Burdlck 

HoUings 

Rlblcoff 

Byrd, 

Huddleston 

Roth 

Harry  F., 

Jr.  Hughes 

Schweiker 

Byrd,  Robert  C.  inouye 

Scott,  Hugh 

Cannon 

Jackson 

Stafford 

Case 

Javlts 

Stennls 

Chiles 

Johnston 

Stevens 

Church 

Kennedy 

Stevenson 

Clark 

Long 

Taft 

Cook 

Magnuson 

Talmadge 

Cranston 

Mansfield 

Tunney 

Dole 

McClure 

Weicker 

Domenlcl 

McGee 

Williams 

Eagleton 

Mclntyre 

Young 

NAYS— 9 

Alkep 

Hruska 

Thurmond 

Cotton 

McClellan 

Tower 

Curtis 

Scott. 

Hansen 

William  L. 

NOT  VOTING — 17 

Bennett 

Ful  bright 

Montoya 

Bentsen 

Hatfield 

Muskie  ' 

Buckley 

Humphrey 

Pastore 

Domlnlck 

Mathias 

Sparkman 

Eastland 

McGovern 

Symington 

Fannin 

Mondale 

So  the 

bill  (S.  3418) 

was  passed. 

follows : 


An  act  to  establish  a  Privacy  Protection 
Commission,  to  provide  management  sys- 
tems In  Federal  agencies  and  certain 
other  organizations  with  respect  to  the 
gathering  and  disclosure  of  information 
concerning  individuals,  and  for  other 
purposes. 

Be  It  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled, 

TITLE  I— PRIVACY  PROTECTION 
COMMISSION 

ESTABLISHMENT  OF  COMMISSION 

Sec.  101.  (a).  There  is  established  as  an 
Independent  agency  of  the  executive  branch 
of  the  Government  the  Privacy  Protection 
Commission. 

(b)  (1)  The  Commission  shall  be  composed 
of  five  members  who  shall  be  appointed  by 
the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  from  among  mem- 
bers of  the  public  at  large  who,  by  reason 
of  their  knowledge  and  expertise  in  any  of 
the  following  areas:  civil  rights  and  liber- 
ties, law,  social  sciences,  and  computer 
technology,  business,  and  State  and  local 
government,  are  well  qualified  for  service 
on  the  Commission  and  who  are  not  other- 
wise officers  or  employees  of  the  United 
States.  Not  more  than  three  of  the  members 
of  the  Commission  shall  be  adherents  of 
the  same  political  party. 

(2)  One  of  the  Commissioners  shall  be 
appointed   Chairman   by   the  President: 

(3)  A  Commissioner  appointed  as  Chair- 
man shall  serve  as  Chairman  until  the  ex- 
piration of  his  term  as  a  Commissioner  of 
the  Commission  (except  that  he  may  con- 
tinue to  serve  as  Chairman  for  so  long  as  he 
remains  a  Commissioner  and  his  successor 
aa  Chairman  has  not  taken  office).  An  In- 


dividual may  be  appointed  as  a  Commis- 
sioner at  the  same  time  he  Is  appointed 
Chairman. 

(c)  The  Chairman  shall  preside  at  all 
meetings  of  the  Commission  and  a  quorum 
for  the  transaction  of  business  shall  con- 
sist of  at  least  three  members  present  (but 
the  Chairman  may  designate  an  Acting 
Chairman  who  may  preside  In  the  absence 
of  the  Chairman) .  Each  member  of  the  Com- 
mission, including  the  Chairman,  shall  have 
equal  responsibility  and  authority  In  all 
decisions  and  actons  of  the  Commission, 
shall  have  full  access  to  all  information  re- 
lating to  the  performance  of  his  duties  or 
responsibilities,  and  shall  have  one  vote. 
Action  of  the  Commission  shall  be  deter- 
mined by  a  majority  vote  of  the  members 
present.  The  Chairman  (or  Acting  Chair- 
man) shall  be  the  official  spokesman  of  the 
Commission  in  its  relations  with  the  Con- 
gress. Government  agencies,  persons,  or  the 
public,  and,  on  behalf  of  the  Commission, 
shall  see  to  the  faithful  execution  of  the 
policies  and  decisions  of  the  Commission, 
and  shall  report  thereon  to  the  Commission 
from  time  to  time  or  as  the  Commission 
may  direct. 

(d)  Each  Commissioner  shall  be  compen- 
sated at  the  rate  provided  for  under  section 
5314  of  title  5  of  the  United  States  Code,  re- 
lating to  level  IV  of  the  Executive  Schedule. 

(e)  Commissioners  shall  serve  for  terms  of 
three  years.  No  Commissioner  may  serve  more 
than  two  terms.  Vacancies  in  the  member- 
ship of  the  Commission  shall  be  filled  in  the 
same  manner  in  which  the  original  appoint- 
ment was  made. 

(f)  Vacancies  in  the  membership  of  the 
Commission,  as  long  as  there  are  three  Com- 
missioners in  office,  shall  not  impair  the 
power  of  the  Commission  to  execute  the 
functions  and  powers  of  the  Commission. 

(g)  The  members  of  the  Commission  shall 
not  engage  in  any  other  employment  during 
their  tenure  as  members  of  the  Commission. 

(h)  (1)  Whenever  the  Commission  submits 
any  budget  estimate  or  request  to  the  Presi- 
dent or  the  Office  of  Management  and  Budg- 
et, it  shall  concurrently  transmit  a  copy  of 
that  request  to  Congress. 

(2)  Whenever  the  Commission  submits  any 
legislative  recommendations,  or  testimony, 
or  comments  on  legislation  to  the  President 
or  Office  of  Management  and  Budget,  it  shall 
concurrently  transmit  a  copy  thereof  to  the 
Congress.  No  officer  or  agency  of  the  United 
States  shall  have  any  authority  to  require 
the  Commission  to  submit  its  legislative  rec- 
ommendations, or  testimony,  or  comments  on 
legislation,  to  any  officer  or  agency  of  the 
United  States  for  approval,  comments,  or 
review  to  the  submission  of  such  recommen- 
dations, testimony,  or  comments  to  the  Con- 
gress. 

PERSONNEL  OF  THE  COMMISSION 

Sec.  102.  (a)  (1)  The  Commission  shall  ap- 
point an  Executive  Director  who  shall  per- 
form such  duties  as  the  Commission  may 
determine.  Such  appointment  may  be  made 
without  regard  to  the  provisions  of  title  5, 
United  States  Code. 

(2)  The  Executive  Director  shall  be  com- 
pensated at  a  rate  not  In  excess  of  the  maxi- 
rawm  rate  of  GS-18  of  the  General  Schedule 
under  section  5332  of  title  5,  United  States 
Code. 

(b)  The  Commission  is  authorized  to  ap- 
point and  fix  the  compensation  of  such  offi- 
cers and  employees,  and  prescribe  their  func- 
tions and  duties,  as  may  be  necessary  to  carry 
out  the  provisions  of  this  Act. 

(c)  The  Commission  may  obtain  the  serv- 
ices of  experts  and  consuItant.s  in  accord- 
ance with  the  provisions  of  section  3109  of 
title  5,  United  States  Code. 

FUNCTION   OF  THE  COMMISSION 

Sec.  103.  (a)  The  Commission  shall — 
(1)  publish  annually  a  United  States  Di- 
reclory  of  Information  Systems  containing 


the  Information  specified  to  provide  notice 
under  section  201(c)  (3)  of  this  Act  of  each 
Information  system  subject  to  the  provisions 
of  this  Act  and  a  listing  of  all  statutes  which 
require  the  collection  of  such  information  by 
a  Federal  agency; 

(2)  Investigate,  determine,  and  report  any 
violation,  of  any  provision  of  this  Act  (or 
any  regulation  adopted  pursuant  thereto) 
to  the  President,  the  Attorney  General,  the 
Congress,  and  the  General  Services  Adminis- 
tration where  the  duties  of  that  agency  are 
Involved,  and  to  the  Comptroller  General 
when  it  deems  appropriate;  and 

(3)  develop  model  guidelines  for  the  im- 
plementation of  this  Act  and  assist  Federal 
agencies  in  preparing  regulations  and  meet- 
ing technical  and  administrative  require- 
ments of  this  Act. 

(b)  Upon  receipt  of  any  report  required 
of  a  Federal  agency  describing  (1)  any  pro- 
posed information  system  or  data  bank,  or 
(2)  any  significant  expansion  of  an  existing 
Information  system  or  data  bank.  Integra- 
tion of  files,  programs  for  records  linkage 
within  or  among  agencies,  or  centralization 
T>f  resources  and  facilities  for  data  processing, 
the  Commission  shall — 

(A)  review  such  report  to  determine  (i) 
the  probable  or  potential  effect  of  such  pro- 
posal on  the  privacy  and  other  personal  or 
property  rights  of  Individuals  or  the  confi- 
dentiality of  Information  relating  to  such 
Individuals,  and  (11)  its  effect  on  the  preser- 
vation of  the  constitutional  principles  of 
federalism  and  separation  of  powers;  and 

(B)  submit  findings  and  make  recommen- 
dations to  the  President,  Congress,  and  the 
General  Services  Administration  concerning 
the  need  for  legislative  authorization  and 
administrative  action  relative  to  any  such 
proposed  activity  in  order  to  meet  the  pur- 
poses and  requirements  of  this  Act. 

(c)  After  receipt  of  any  report  required 
under  subsection  (b),  if  the  Commission  de- 
termines and  reports  to  the  Congress  that 
a  proposal  to  establish  or  modify  a  data  bank 
or  information  system  does  not  comply  with 
the  standards  established  by  or  pursuant  to 
this  Act,  the  Federal  agency  submitting  such 
report  shall  not  proceed  to  establish  or 
modify  any  such  data  bank  or  information 
system  for  a  period  of  sixty  days  from  the 
date  of  receipt  of  notice  from  the  Commis- 
sion that  such  data  bank  or  system  does  not 
comply  with  such  standards. 

(d)  In  addition  to  its  other  functions  the 
Commission  shall — 

(1)  to  the  fullest  extent  practicable,  con- 
sult with  the  heads  of  appropriate  depart- 
ments, agencies,  and  instrumentalities  of 
the  Federal  Government,  of  State  and  local 
governments,  and  other  persons  in  carrying 
out  the  provisions  of  this  Act  and  in  con-* 
ducting  the  study  required  by  section  106 
of  this  Act; 

(2)  perform  or  cause  to  be  performed  such 
research  activities  as  may  be  necessary  to 
Implement  title  II  of  this  Act,  and  to  assist 
Federal  agencies  in  complying  with  the  re- 
quirements of  such  title; 

(3)  determine  what  specific  categories  of 
Information  should  be  prohibited  by  statute 
from  collection  by  Federal  agencies  on  the 
basis  that  the  collection  of  such  information 
would  violate  an  Individual's  right  of 
privacy;  and 

(4)  prepare  model  legislation  for  use  by 
State  and  local  governments  in  establishing 
procedures  for  liandling,  maintaining,  and 
disseminating  personal  information  at  the 
State  and  local  level  and  provide  such  tech- 
nical assistance  to  State  and  local  govern- 
ments as  they  may  require  in  the  prepar- 
ation and  implementation  of  such  legisla- 
tion. 

CONFIDENTIALITT   OF  INFORMATION 

Sec.  104.  (a)  Each  department,  agency,  and 
Instrumentality  of  the  executive  branch  of 
the  Government,  including  each  Independent 
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agency,  shall  fvirnlsh  to  the  Commission, 
upon  request  made  by  the  Chairman,  such 
data,  reports,  and  other  Information  as  the 
Commission  deems  necessary  to  carry  out 
Its  functions  under  this  Act. 

(b)  In  carrying  out  its  functions  and  exer- 
cising Its  powers  under  this  Act,  the  Com- 
mission may  accept  from  any  Federal  agency 
or  other  person  any  Identifiable  personal 
data  if  such  data  Is  necessary  to  carry  out 
such  powers  and  functions.  In  any  case  In 
which  the  Commission  accepts  any  such 
Infoirmation,  It  shall  provide  appropriate 
safeguards  to  insure  that  the  confidentiality 
of  such  Information  is  maintained  and  that 
upon  completion  of  the  purpose  for  which 
such  information  Is  required  it  is  destroyed 
or  returned  to  the  agency  or  person  from 
which  it  Is  obtained,  as  appropriate. 

POWERS   OF  THE  COMMISSION 

Sec.  105.  (a)(1)  The  Commission  may, 
In  carrying  out  its  functions  under  this  Act, 
conduct  such  Inspections,  sit  and  act  at 
such  times  and  places,  hold  hearings,  take 
such  testimony,  require  by  subpena  the  at- 
tendance of  such  witnesses  and  the  produc- 
tion of  such  books,  records,  papers,  corre- 
spondence, and  documents,  administer  such 
oaths,  have  such  printing  and  binding  done, 
and  make  such  expenditures  as  the  Commis- 
sion deems  advisable.  A  subpena  shall  be  is- 
sued, only  upon  an  affirmative  vote  of  a  ma- 
jority of  all  members  of  the  Commission. 
Subpenas  shall  be  Issued  under  the  signa- 
ture of  the  Chairman  or  any  member  of  the 
Commission  designated  by  the  Chairman  and 
shall  be  served  by  any  person  designated  by 
the  Chairman  or  any  such  member.  Any 
member  of  the  Commission  may  administer 
oaths  or  affirmations  to  witnesses  appearing 
before  the  Commission. 

(2)  In  case  of  disobedience  to  a  subpena 
Issued  under  paragraph  (1)  of  this  subsec- 
tion, the  Commission  may  invoke  the  aid  of 
any  district  court  of  the  United  States  in 
requiring  compliance  with  such  subpena. 
Any  district  court  of  the  United  States 
within  the  Jurisdiction  where  such  person 
Is  found  or  transacts  business  may,  In  case 
of  contumacy  or  refusal  to  obey  a  subpena 
Issued  by  the  Commission,  issue  an  order 
requiring  such  person  to  appear  and  testify, 
to  produce  such  books,  records,  papers,  cor- 
respondence, and  documents,  and  any  failure 
to  obey  the  order  of  the  court  shall  be  pun- 
ished by  the  court  as  a  contempt  thereof. 

(3)  Appearances  by  the  Commission  under 
this  Act  shall  be  in  its  own  name.  The  Com- 
mission shall  be  represented  by  attorneys 
designated  by  It. 

(4)  Section  6001(1)  of  title  18,  United 
States  Code,  is  amended  by  inserting  Im- 
mediately after  "Securities  and  Exchange 
Commission,"  the  following:  "the  Privacy 
Protection  Commission,". 

(b)  The  Commission  may  delegate  any  of 
Its  functions  to  such  officers  and  employees 
of  the  Commission  as  the  Commission  may 
designate  and  may  authorize  such  successive 
redelegatlons  of  such  functions  as  it  may 
deem  desirable. 

(c)  In  order  to  carry  out  the  provisions 
of  this  Act,  the  Commission  is  authorized — 

(1)  to  adopt,  amend,  and  repeal  rules  and 
regulations  governing  the  manner  of  Its  op- 
erations, organization,  and  personnel; 

(2)  to  adopt,  amend,  and  repeal  interpre- 
tative rules  for  the  implementation  of  the 
rights,  standards,  and  safegxiards  provided 
under  this  Act; 

,<3)  to  enter  into  contracts  or  other  ar- 
rangements or  modifications  thereof,  with 
any  government,  any  agency  or  department 
of  the  United  States,  or  with  any  person, 
firm,  association,  or  corporation,  and  such 
contracts  or  other  arrangements,  or  modifica- 
tions thereof,  may  be  entered  into  without 
legal  consideration,  without  performance  or 
other  bonds,  and  without  regard  to  section 
3709  of  the  Revised  Statutes,  as  amended 
(41  U.S.C.  6); 


(4)  to  make  advance,  progress,  and  other 
payments  which  the  Commission  deems  nec- 
essary under  this  Act  without  regard  to  the 
provisions  of  section  3648  of  the  Revised 
Statutes,  as  amended  (31  U.S.C.  529); 

(5)  receive  complaints  of  violations  of  this 
Act  and  regulations  adopted  pursuant  there- 
to; and 

(6)  to  take  such  other  action  as  may  be 
necessary  to  carry  out  the  provisions  of  this 
Act. 

COMMISSION   STUDY   OF   OTHER  GOVERNMENTAL 
AND  PRIVATE  ORGANIZATIONS 

Sec.  106.  (a)(1)  The  Commission  shall 
make  a  study  of  the  data  banks,  automated 
data  processing  programs,  and  information 
systems  of  governmental,  regional,  and  pri- 
vate organizations,  in  order  to  determine  the 
standards  and  procedures  in  force  for  the 
protection  of  personal  Information,  and  to 
determine  the  extent  to  which  those  stand- 
ards and  procedures  achieve  the  purposes  of 
this  Act. 

(2)  The  CommLssion  periodically  shall  re- 
port its  findings  to  the  President  and  the 
Congress  and  shall  complete  the  study  re- 
quired by  this  section  not  later  than  three 
years  from  the  date  this  Act  becomes  effec- 
tive. 

(3)  The  Commission  shall  recommend  to 
the  President  and  the  Congress  the  extent, 
if  any,  to  which  the  requirements  and  prin- 
ciples of  this  Act  should  be  applied  to  the 
information  practices  of  those  organizations 
by  legislation,  administrative  action,  or  by 
voluntary  adoption  of  such  requirements  and 
principles.  In  addition,  it  shall  submit  such 
other  legislative  recommendations  as  it  may 
determine  to  be  necessary  to  protect  the  pri- 
vacy of  individuals  while  meeting  the  legiti- 
mate needs  of  government  and  society  for 
Information. 

(b)(1)  In  the  course  of  such  study  and 
In  its  reports,  the  Commission  shall  exam- 
ine and  analyze — 

(A)  interstate  transfer  of  information 
about  individuals  which  is  being  undertaken 
through  manual  files  or  by  computer  or 
other  electronic  or  telecommunications 
means; 

(B)  data  banks  and  information  programs 
and  systems  the  operation  of  which  signifi- 
cantly or  substantially  affect  the  enjoyment 
of  the  privacy  and  other  personal  and  prop- 
erty rights  of  Individuals; 

(C)  the  use  of  social  security  numbers, 
license  plate  numbers,  universal  identifiers, 
and  other  symbols  to  Identify  Individuals  in 
data  banks  and  to  gain  access  to.  Integrate, 
or  centralize  Information  systems  and  files; 
and 

(D)  the  matching  and  analysis  of  statis- 
tical data,  such  as  Federal  census  data,  with 
other  sources  of  personal  data,  such  as  auto- 
mobile registries  and  telephone  directories, 
in  order  to  reconstruct  individual  responses 
to  statistical  questionnaires  for  commercial 
or  other  purposes.  In  a  way  which  results  in 
a  violation  of  the  implied  or  explicitly  recog- 
nized confidentiality  of  such  information. 

(2)  The  Commission  shall  Include  In  Its 
examination  information  activities  in  the 
following  areas:  medical,  Insurance,  educa- 
tion, employment  and  personnel,  credit, 
banking  and  financial  Institutions,  credit 
bureaus,  the  commercial  reporting  Industry, 
cable  television  and  other  telecommunica- 
tions media,  travel,  hotel,  and  entertainment 
reservations,  and  electronic  check  processing. 
The  Commission  may  study  such  other  In- 
formation activities  necessary  to  carry  out 
the  congressional  policy  embodied  In  this 
Act,  except  that  the  Commission  shall  not 
Investigate  information  systems  maintained 
by  religious  organizations. 

(3)  In  conducting  the  study,  the  Com- 
mission shall — 

(A)  determine  what  laws.  Executive  or- 
ders, regulations,  directives,  and  Judicial  de- 
cisions govern  the  activities  \mder  study  and 
the  extent  to  which  they  are  consistent  with 


the  rights  of  privacy,  due  process  of  law,  and 
other  guarantees  in  the  Constitution; 

(B)  determine  to  what  extent  govern- 
mental and  private  Information  systems  af- 
fect Federal-State  relations  or  the  principle 
of  separation  of  powers; 

(C)  conduct  a  thorough  examination  of 
standards  and  criteria  governing  programs, 
policies,  and  practices  relating  to  tlie  collec- 
tion, soliciting,  processing,  use,  access,  inte- 
gration, dissemination,  and  transmission  of 
personal  information; 

(D)  to  the  maximum  extent  practicable, 
collect  and  utilize  findings,  reports,  and  rec- 
ommendations of  major  governmental,  legis- 
lative and  private  bodies,  Institutions,  orga- 
nizations, and  Individuals  which  pertain  to 
the  problems  under  study  by  the  Commis- 
sion; and 

(E)  receive  and  review  complaints  with 
respect  to  any  matter  under  study  by  the 
Commission  which  may  be  submitted  by 
any  person. 

REPORTS 

Sec.  107.  The  Commission  shall,  from  time 
to  time,  and  In  an  annual  report,  report  to 
the  President  and  the  Congress  on  Its  activi- 
ties in  carrying  out  the  provisions  of  this 
Act. 

TITLE  II— STANDARDS  AND  MANAGE- 
MENT  SYSTEMS  FOR  HANDLING  INFOR- 
MATION RELATING  TO  INDIVIDUALS 

SAFEGUARD  REQUIREMENTS  FOR  ADMINISTRATIVE, 
INTELLIGENCE,  STATISTICAL-REPORTING,  AND 
RESEARCH  PURPOSES 

Sec.  201.  (a)  Each  Federal  agency  shall— 

( 1 )  collect,  solicit,  and  maintain  only  such 
personal  Information  as  is  relevant  and  nec- 
essary to  accomplish  a  statutory  purpose  of 
the  agency; 

(2)  collect  Information  to  the  greatest 
extent  practicable  directly  from  the  subject 
Individual  when  the  information  may  result 
in  adverse  determinations  about  an  individ- 
ual's rights,  benefits,  and  privileges  under 
Federal  programs;  and 

(3)  inform  any  individual  requested  to 
disclose  personal  information  whether  that 
disclosure  is  mandatory  or  voluntary,  by 
what  statutory  authority  it  is  solicited,  what 
uses  the  agency  will  make  of  it,  what  penal- 
ties and  specific  consequences  for  the  Indi- 
vidual, which  are  known  to  the  agency,  will 
result  from  nondisclosure,  and  what  rules 
of  confidentiality  will  govern  the  informa- 
tion. 

(b)  Sach  Federal  agency  that  maintains 
an  information  system  or  file  shall,  with 
respect  to  each  such  system  or  file — 

(1)  Insure  that  personal  Information 
maintained  in  the  system  or  file  is  accurate, 
complete,  timely,  and  relevant  to  the  pur- 
pose for  which  it  is  collected  or  maintained 
by  the  agency  at  the  time  any  access  Is 
granted  to  the  file,  material  Is  added  to  or 
taken  from  the  file,  or  at  any  time  it  la  used 
to  make  a  determination  affecting  the  sub- 
ject of  the  file; 

(2)  refrain  from  disclosing  any  such  per- 
sonal Information  within  the  agency  other 
than  to  officers  or  employees  who  have  a  need 
for  such  personal  information  In  the  per- 
formance of  their  duties  for  the  agency; 

(3)  maintain  a  list  of  all  categories  of  per- 
sons authorized  to  have  regular  access  to 
personal  information  In  the  system  or  file; 

(4)  maintain  an  accurate  accounting  of 
the  date,  nature,  and  purpose  of  all  other 
access  granted  to  the  system  or  file,  end  all 
other  disclosures  of  personal  Information 
made  to  any  person  outside  the  agency,  or  to 
another  agency.  Including  the  name  and 
address  of  the  person  or  other  agency  to 
whom  disclosure  was  made  or  access  was 
granted,  except  as  provided  by  section  202(b) 
of  this  Act; 

(6.)  establish  rules  of  conduct  and  notify 
and  instruct  each  person  Involved  in  the  de- 
sign, development,  operation,  or  maintenance 
of  the  system  or  file,  or  the  collection,  use, 
maintenance,  or  dissemination  of  information 
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about  an  individual,  of  the  requirements  of 
this  Act,  Including  any  rules  and  procedures 
adopted  pursuant  to  this  Act  and  the  penal- 
ties for  noncompliance; 

(6)  establish  appropriate  administrative, 
technical  and  physical  safeguards  to  insure 
the  security  of  the  Information  system  and 
confidentiality  of  personal  information  and 
to  protect  against  any  anticipated  threats 
or  hazards  to  their  security  or  Integrity  which 
could  result  in  substantial  harm,  embar- 
rassment. Inconvenience,  or  unfairness  to  any 
Individual  on  whom  personal  information  Is 
maintained;  and 

(7)  establish  no  program  for  the  purpose 
of  collecting  or  maintaining  information  de- 
scribing how  Individuals  exercise  rights  guar- 
anteed by  the  first  amendment  unless  the 
head  of  the  agency  specifically  determines 
that  such  Information  Is  relevant  and  neces- 
sary to  carry  out  a  statutory  purpose  of  the 
agency. 

(c)  Any  Federal  agency  that  maintains  an 
Information  system  or  file  shall — 

(1)  make  available  for  distribution  upon 
the  request  of  any  person  a  statement  of  the 
existence  and  character  of  each  such  system 
or  file; 

(2)  on  the  date  on  which  this  Act  becomes 
effective  and  annually  thereafter,  notify  the 
Commission  and  give  public  notice  of  the 
existence  and  character  of  each  existing  sys- 
tem or  file  simultaneously,  and  cause  such 
notice  to  be  published  in  the  Federal  Regis- 
ter; and 

(3)  Include  in  stich  notices  at  least  the 
following  Information: 

(A)  name  and  location  of  the  system  or 
file; 

(B)  nature  and  purposes  of  the  system  or 
file; 

(C)  categories  of  individuals  on  whom 
personal  Information  Is  maintained  and  cate- 
gories of  personal  information  generally 
maintained  In  the  system  or  file,  including 
the  nature  of  the  information  and  the  ap- 
proximate number  of  Individuals  on  whom 
Information  is  maintained; 

(D)  the  confidentiality  requirements  and 
the  extent  to  which  access  controls  apply  to 
such  information; 

(E)  categories  of  sources  of  such  personal 
Information; 

(P)  the  Federal  agency's  policies  and  prac- 
tices regarding  implementation  of  sections 
201  and  202  of  this  Act,  information  storage, 
duration  of  retention  of  information,  and 
elimination  of  such  information  from  the 
system  or  file; 

(G)  uses  made  by  the  agency  of  the  per- 
sonal Information  contained  in  the  system 
or  file; 

(H)  Identity  of  other  agencies  and  cate- 
gories of  persons  to  whom  disclosures  of 
personal  Information  are  made,  or  to  whom 
access  to  the  system  or  file  may  be  granted, 
together  with  the  purposes  therefor  and  the 
administrative  constraints.  If  any,  on  such 
disclosures  and  access.  Including  any  such 
constraints  on  redlsclosure; 

(I)  procedures  whereby  an  individual  can 
(I)  be  informed  If  the  system  or  file  contains 
personal  Information  pertaining  to  himself 
or  herself,  (11)  gain  access  to  such  'Informa- 
tion, and  (Ul)  contest  the  accuracy,  com- 
pleteness, timeliness,  relevance,  and  neces- 
sity for  retention  of  the  personal  Informa- 
tion; and 

(J)  name,  title,  official  address,  and  tele- 
phone number  of  the  officer  immediately  re- 
sponsible for  the  system  or  file. 

(d)(1)  Each  Federal  agency  that  main- 
tains an  Information  system  or  file  shall  as- 
sure to  an  Individual  upon  request  the  fol- 
lowing rights: 

(A)  to  be  Informed  of  the  existence  of  any 
personal  information  pertaining  to  that  In- 
dividual; 

(B)  to  have  full  access  to  and  right  to 
Inspect  the  personal  Information  In  a  form 
comprehensible  to  the  Individual; 

(C)  to  know  the  names  of  all  recipients  of 


Information  about  such  individual  including 
the  recipient  organization  and  its  relation- 
ship to  the  system  or  file,  and  the  purpose 
and  date  when  distributed,  unless  such  in- 
formation Is  not  required  to  be  maintained 
pursuant  to  this  Act; 

(D)  to  know  the  sources  of  personal  in- 
formation (i)  unless  the  confidentiality  of 
any  such  source  is  required  by  statute,  then 
the  right  to  know  the  nature  of  such  source; 
or  (11)  unless  investigative  material  used  to 
determine  the  suitability,  eligibility,  or  qual- 
ifications for  Federal  civilian  employment, 
military  service,  Federal  contracts,  or  access 
to  classified  Information,  is  compiled  by  a 
Federal  agency  In  pursuit  of  an  authorized 
investigative  responsibility,  and  in  the  course 
of  compiling  such  materials,  Information 
prejudicial  to  the  subject  of  the  investiga- 
tion is  revealed  through  a  source  who  fur- 
nishes such  Information  to  the  Government 
under  the  express  provision  that  the  Identity 
of  the  source  will  be  held  in  confidence,  and 
where  the  disclosure  of  such  Information 
would  Identify  and  be  prejudicial  to  the 
rights  of  the  confidential  source,  then  the 
right  to  know  the  nature  of  such  information 
and  to  examine  that  information  If  It  is 
found  to  be  material  or  relevant  to  an  ad- 
ministrative or  judicial  proceeding  by  a  Fed- 
eral judge  or  Federal  administrative  officer: 
Provided,  That  Investigative  material  shall 
not  be  made  available  to  promotion  boards 
which  are  empowered  to  promote  or  advance 
Individuals  m  Federal  employment,  except 
when  the  appointment  would  be  from  a  non- 
critical  to  a  critical  security  position; 

(E)  to  be  accompanied  by  a  person  chosen 
by  the  individual  Inspecting  the  Information, 
except  that  an  agency  or  other  person  may 
require  the  individual  to  furnish  a  written 
statement  authorizing  discussion  of  that  In- 
dividual's file  In  the  person's  presence; 

(F)  to  receive  such  required  disclosures 
and  at  reasonable  standard  charges  for  docu- 
ment duplication,  in  person  or  by  mall.  If 
upon  written  request,  with  proper  identifica- 
tion; and 

(G)  to  be  completely  Informed  about  the 
uses  and  disclosures  made  of  any  such  In- 
formation contained  in  any  such  system  or 
file  except  those  uses  and  disclosures  made 
pursuant  to  law  or  regulation  permitting 
public  inspection  or  copying. 

(2)  Upon  receiving  notice  that  an  Indi- 
vidual wishes  to  challenge,  correct,  or  ex- 
plain any  personal  information  about  him 
in  a  system  or  file,  such  Federal  agency  shall 
comply  promptly  with  the  following  mini- 
mum requirements: 

(A)  investigate  and  record  the  current 
status  of  the  personal  Information; 

(B)  correct  or  eliminate  any  Information 
that  is  found  to  be  Incomplete,  Inaccurate, 
not  relevant  to  a  statutory  purpose  of  the 
agency,  not  timely  or  necessary  to  be  re- 
tained, or  which  can  no  longer  be  verified; 

(C)  accept  and  Include  In  the  record  of 
Buch  Information,  If  the  Investigation  does 
not  resolve  the  dispute,  any  statement  of 
reasonable  length  provided  by  the  individual 
setting  forth  his  position  on  the  disputed 
Information; 

(D)  in  any  subsequent  dissemination  or 
use  of  the  disputed  information,  clearly 
report  the  challenge  and  supply  any  sup- 
plemental statement  filed  by  the  Individual; 

(E)  at  the  request  of  such  individual,  fol- 
lowing any  correction  or  elimination  of 
challenged  information.  Inform  past  recip- 
ients of  its  elimination  or  correction;  and 

(F)  not  later  than  sixty  days  after  re- 
ceipt of  notice  from  an  individvml  making  a 
request  concerning  personal  information, 
make  a  determination  with  respect  to  such 
request  and  notify  the  individual  of  the  de- 
termination and  of  tlie  individual's  right  to 
a  hearing  before  an  official  of  the  agency 
which  shall  If  requested  by  the  Individual, 
be  conducted  as  follows : 

(1)  such  hearing  shall  be  conducted  in 


an  expeditious  manner  to  resolve  the  dis- 
pute promptly  and  shall  be  held  within  thir- 
ty days  of  the  request  and,  unless  the  indi- 
vidual requests  a  formal  hearing,  shall  be 
conducted  on  an  informal  basis,  except  that 
the  individual  may  appear  with  counsel, 
present  evidence,  and  examine  and  cross- 
examine  witnesses; 

(ii)  any  record  found  after  such  a  hear- 
ing to  be  incomplete,  inaccurate,  not  rele- 
vant, not  timely  nor  necessary  to  be  retained, 
or  which  can  no  longer  be  verified,  shall 
within  thirty  days  of  the  date  of  such  find- 
ings be  appropriately  modified  or  purged; 
and 

(ill)  the  action  or  Inaction  of  any  agen- 
cy on  a  request  to  review  and  challenge 
personal  data  In  Its  possession  as  provided 
by  this  section  shall  be  reviewable  de  novo 
by  the  appropriate  United  States  district 
court. 

An  agency  may,  for  good  cause,  extend  the 
time  for  making  a  determination  under  this 
subparagraph.  The  Individual  affected  by 
such  an  extension  shall  be  given  notice  of 
the  extension  and  the  reason  therefor. 

(e)  When  a  Federal  agency  provides  by  a 
contract,  grant,  or  agreement  for,  and  the 
specific  creation  or  substantial  alteration,  or 
the  operation  by  or  on  behalf  of  the  agency 
of  an  Information  system  or  file  and  the 
primary  purpose  of  the  grant,  contract,  or 
agreement  Is  the  creation,  substantial  altera- 
tion, or  the  operation  by  or  on  behalf  of  the 
agency  of  such  an  Information  system  or 
file,  the  agency  shall,  consistent  with  its 
authority,  cause  the  requirements  of  sub- 
sections (a),  (b),  (c),  and  (d)  to  be  applied 
to  such  system  or  file.  In  cases  when  con- 
tractors and  grantees  or  parties  to  an  agree- 
ment are  public  agencies  of  States  or  the  Dis- 
trict of  Columbia  or  public  agencies  of  politic 
cal  subdivisions  of  States,  the  requirements 
of  subsections  (a),  (b),  (c),  and  (d)  shall  be 
agency  determines  that  the  State  or  the  Dis- 
trict of  Columbia  or  public  agencies  of 
political  subdivisions  of  the  State  have 
adopted  legislation  or  regulations  which  Im- 
pose similar  requirements. 

(f)  (1)  Any  Federal  agency  maintaining  or 
proposing  to  establish  a  personal  Informa- 
tion system  or  file  shall  prepare  and  submit 
a  report  to  the  Commission,  the  General 
Services  Administration,  and  to  the  Congress 
on  proposed  data  banks  and  information 
systems  or  files,  the  proposed  significant  ex- 
pansion pf  existing  data  banks  and  Informa- 
tion systems  or  files,  integration  of  flies,  pro- 
grams for  records  linkage  within  or  among 
agencies,  or  centralization  of  resources  and 
facilities  for  data  processing,  which  report 
shall  Include — 

(A)  the  effects  of  such  proposals  on  the 
rights,  benefits,  and  privileges  of  the  In- 
dividuals on  whom  personal  Information  is 
maintained; 

(B)  a  statement  of  the  software  and  hard- 
ware features  which  would  be  required  In 
protect  security  of  the  system  or  file  and 
confidentality  of  Information; 

(C)  the  steps  taken  by  the  agency  to  ac- 
quire such  features  In  their  systems.  Includ- 
ing description  of  consultations  with  repre- 
sentatives of  the  National  Bureau  of  Stand- 
ards; and 

(D)  a  description  of  changes  in  existing 
Interagency  or  Intergovernmental  relation- 
ships in  matters  Involving  the  collection, 
processing,  sharing,  exchange,  and  dissemi- 
nation of  personal  information. 

(2)  The  Federal  agency  shall  not  proceed 
to  implement  such  proposal  for  a  period  of 
sixty  days  from  date  of  receipt  of  notice  from 
the  Commission  that  the  proposal  does  not 
comply  with  the  standards  established  under 
or  pursuant  to  this  Act. 

(g)  Eacli  Federal  agency  covered  by  this 
Act  which  maintains  an  information  system 
or  file  shall  make  reasonable  efforts  to  serve 
advance  notice  on  an  individual  before  any 
personal  information  on  such  hidlvidual  Is 
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made  available  to  any  person  under  com- 
pulsory legal  process. 

(h)  No  person  may  condition  the  granting 
or  withholding  of  any  right,  privilege,  or 
benefit,  or  make  as  a  condition  of  employ- 
ment the  securing  by  any  individual  of  any 
information  which  such  individual  may  ob- 
tain through  the  exercise  of  any  right  se- 
cured under  the  provisions  of  this  section. 

DISCLOSURE   OF  INFORMATION 

Sec.  202.  (a)  No  Federal  agency  shall  dis- 
seminate personal  information  unless — 

(1)  it  has  made  written  request  to  the  in- 
dividual who  is  the  subject  of  the  infor- 
mation and  obtained  his  written  consent; 

(2)  the  recipient  of  the  personal  infor- 
mation has  adopted  rules  in  conformity  with 
this  Act  for  maintaining  the  security  of  its 
Information  system  and  files  and  the  con- 
fidentiality of  personal  information  con- 
tained therein;  and 

(3)  the  Information  is  to  be  used  only  for 
the  purposes  set  forth  by  the  sender  pur- 
suant to  the  requirements  for  notice  under 
this  Act. 

(b)  Section  202(a)  (1)  shall  not  apply  when 
disclosure  would  be — 

(1)  to  those  officers  and  employees  of  that 
agency  who  have  a  need  for  such  information 
in  ordinary  course  of  the  performance  of 
their  duties; 

(2)  to  the  Bureau  of  the  Census  for  pur- 
poses of  planning  or  carrying  out  a  census  or 
survey  pursuant  to  the  provisions  of  title  13, 
United  States  Code:  Provided,,  That  such 
personal  information  is  transferred  or  dis- 
seminated in  a  form  not  individually  identi- 
fiable. 

(3)  where  the  agency  determines  that  the 
recipient  of  such  information  has  provided 
advance  adequate  written  assurance  that  the 
information  will  be  used  solely  as  a  statisti- 
cal reporting  or  research  record,  and  is  to  be 
transferred  in  a  form  that  is  not  individually 
identifiable;  or 

(4)  pursuant  to  a  showing  of  compelling 
circumstances  affecting  health  or  safety  of 
an  individual,  if  upon  such  disclosure  noti- 
fication is  transmitted  to  the  last  known 
address  of  such  individual. 

(c)  Section  201(b)  (4)  and  paragraphs  (1), 
(2),  and  (3)  of  subsection  (a)  of  this  section 
Bhall  not  apply  when  disclosure  would  be  to 
the  Comptroller  General,  or  any  of  his  au- 
thorized representatives,  in  the  course  of  the 
performance  of  the  duties  of  the  General  Ac- 
counting Office.  Nothing  in  this  Act  shall  im- 
pair access  by  the  Comptroller  General,  or 
any  of  Ms  authorized  representatives,  to 
records  maintained  by  an  agency,  including 
records  of  personal  Information,  in  the 
course  of  performance  of  such  duties. 

(d)  (1)  Nothing  in  this  section  shall  be 
construed  to  limit  the  efforts  of  the  Govern- 
ment pursuant  to  the  provisions  of  chapter 
35,  title  44  of  the  United  States  Code  (com- 
monly known  as  the  Federal  Reports  Act) 
or  any  other  statute,  to  reduce  the  burden 
on  citizens  of  collecting  information  by 
means  of  combining  or  eliminating  unneces- 
sary reports,  questionnaires,  or  requests  for 
Information. 

(2)  Nothing  in  this  section  shall  be  con^ 
strued  to  affect  restrictions  on  the  exchange 
of  Information  between  agencies  as  required 
by  chapter  35,  title  44  of  the  United  States 
Code  (commonly  known  as  the  Federal  Re- 
ports Act) . 

(e)  Subsection  (a)  (1)  of  this  section  shall 
not  apply  when  disclosure  would  be  to  an- 
other agency  or  to  an  instrumentality  of  any 
governmental  Jurisdiction  for  a  law  enforce- 
ment activity  if  such  activity  is  authorized 
by  statute  and  if  the  head  of  such  agency 
or  Instrumentality  has  made  a  written  re- 
quest to  or  has  an  agreement  with  the  agency 
which  maintains  tlie  system  or  file  specify- 
ing the  particular  portion  of  the  information 
desired  and  the  law  enforcement  activity  for 
which  the  information  Is  sought. 


EXEMPTIONS 

Sec.  203.  (a)  The  provisions  of  section  201 

(c)  (3)(K),  (d),  and  section  202,  shall  not 
apply  to  any  personal  information  contained 
in  any  Information  system  or  file  if  the  head 
of  the  Federal  agency  determines,  in  accord- 
ance with  the  provisions  of  this  section,  that 
the  application  of  the  provisions  of  any  of 
svich  sections  would  seriously  damage  na- 
tional defense  or  foreign  policy  or  where  the 
application  of  any  of  such  provisions  would 
seriously  damage  or  impede  the  purpose  for 
which  the  information  is  maintained. 

(b)  The  provisions  of  section  201(d)  and 
section  202  shall  not  apply  to  law  enforce- 
ment intelligence  Information  or  investiga- 
tive information  if  the  head  of  the  Federal 
agency  determines,  in  accordance  with  the 
provisions  of  any  of  such  sec*;ions  would 
seriously  damage  or  impede  the  purpose  for 
which  the  information  is  maintained:  Pro- 
vided, That  investigatory  records  shall  be 
exempted  only  to  the  extent  that  the  pro- 
dviction  of  such  records  would  (A)  interfere 
with  enforcement  proceedings,  (B)  deprive 
a  person  of  a  right  to  a  fair  trial  or  an  im- 
partial adjudication,  (C)  disclose  the  identity 
of  a  confidential  soiu'ce,  and  in  the  case 
of  a  record  compiled  by  a  criminal  law  en- 
forcement authority  in  the  course  of  a 
criminal  investigation,  or  by  an  agency  con- 
ducting a  lawful  national  security  intelli- 
gence investigation,  confidential  inlormation 
furnished  only  by  the  confidential  source, 

(D)  disclose  confidential  investigative  tech- 
niques and  procedures  which  are  not  other- 
wise generally  known  outside  the  agency,  or 

(E)  endangers  the  life  or  physical  safety  of 
law  enforcement  personnel:  Provided,  That 
investigative  information  may  not  be  ex- 
empted under  this  section  where  such  in- 
formation has  been  maintained  for  a  period 
longer  than  is  necessary  to  commence  crim- 
inal prosecvition.  Nothing  in  this  Act  shall 
prohibit  the  disclosure  of  such  investigative 
information  to  a  party  in  litigation  where 
required  by  statute  or  court  rule. 

(c)  (1)  A  determination  to  exempt  any 
such  system,  file,  or  information  may  be 
made  by  the  head  of  any  such  agency  in  ac- 
cordance with  the  requirements  of  notice, 
publication,  and  hearing  contained  in  sec- 
tions 553  (b),  (c),  and  (e),  556,  and  557  of 
title  5,  United  States  Code.  In  giving  notice 
of  an  intent  to  exempt  any  such  system,  file, 
or  information,  the  head  of  such  agency  shall 
specify  the  nature  and  purpose  of  the  sys- 
tem, file,  or  information  to  be  exempted. 

(2)  Whenever  any  Federal  agency  under- 
takes to  exempt  any  information  system,  file, 
or  information  from  the  provisions  of  this 
Act,  the  head  of  such  Federal  agency  shall 
promptly  notify  the  Commission  of  its  intent 
and  afford  the  Commission  opportunity  to 
comment. 

(3)  The  exception  contained  in  section  553 

(d)  of  title  5,  United  States  Code  (allowing 
less  than  thirty  days'  notice) ,  shall  not  apply 
in  any  determination  made  or  any  proceeding 
conducted  under  this  section. 

ARCHIVAL  RECORDS 

Sec.  204.  (a)  Federal  agency  records  which 
are  accepted  by  the  Administrator  of  Gen- 
eral Services  for  storage,  processing,  and 
servicing  in  accordance  with  section  3103  of 
title  44,  United  States  Code,  shall,  for  the 
purposes  of  this  section,  be  considered  to  be 
maintained  by  the  agency  which  deposited 
the  records  and  shall  be  subject  to  the  pro- 
visions of  this  Act.  The  Administrator  of 
General  Services  shall  not  disclose  stich  rec- 
ords, or  any  information  therein,  except  to 
the  agency  which  maintains  the  records  or 
pursuant  to  rules  established  by  that  agency. 

(b)  Federal  agency  records  pertaining  to 
identifiable  individuals  which  were  trans- 
ferred to  the  National  Archives  of  the  United 
States  as  records  which  have  sufficient  his- 
torical or  other  value  to  warrant  their  con- 
tinued preservation  by  the  United  States 


Government  shall  for  the  purposes  of  this 
Act,  be  considered  to  be  maintained  by  the 
National  Archives  and  shall  not  be  subject 
to  the  provisions  of  this  Act  except  section 
201(b)  (5)  and  (6) . 

(c)  Tlie  National  Archives  shall,  on  the 
date  on  which  this  Act  becomes  effective  and 
annually  thereafter,  notify  the  Commission 
and  give  public  notice  of  the  existence  and 
character  of  the  information  systems  and 
files  which  it  maintains,  and  cause  such 
notice  to  be  published  in  the  Federal  Regis- 
ter. Such  notice  shall  include  at  least  the 
information  specified  under  sections  201 
(c)  (3)  (A),  (B),  (D),  (E),  (F),  (G),  (I),  and 
(J). 

EXCEPTIONS 

Sec.  205.  (a)  No  officer  or  employee  of  the 
executive  branch  of  the  Government  shall 
rely  on  any  exemption  in  subchapter  II  of 
chapter  5  of  title  5  of  the  United  States 
Code  (commonly  known  as  the  Freedom  of 
Information  Act)  to  withhold  information 
relating  to  an  individual  otherwise  acces- 
sible to  an  individual  under  this  Act. 

(b)  NotJilng  in  this  Act  shall  be  con- 
strued to  permit  the  withholding  of  any 
personal  Information  which  Is  otherwise  re- 
quired to  be  disclosed  by  law  or  any  regula- 
tion thereunder. 

(c)  The  provisions  of  section  201(d)(1) 
of  this  Act  shall  not  apply  to  records  col- 
lected or  furnished  and  used  by  the  Bureau 
of  the  Census  solely  for  statistical  purposes 
or  as  authorized  by  section  8  of  title  13  of 
the  United  States  Code:  Provided,  That  such 
personal  information  is  transferred  or  dis- 
seminated in  a  form  not  Individually  iden- 
tifiable. 

(d)  The  provisions  of  this  Act  shall  not 
require  the  disclosure  of  testing  or  exami- 
nation material  used  solely  to  determine  in- 
dividual qualifications  for  appointment  or 
promotion  in  the  Federal  service  If  the  dis- 
closure of  such  material  would  compromise 
the  objectivity  or  fairness  of  the  testing 
or  examination  process. 

(e)  The  provisions  of  this  Act,  with  the 
exception  of  sections  201(a)(2).  201(b)(2), 
(3),  (4),  (5).  (6)  and  (7),  201(c)(2),  201 
(c)(3)(A),  (B),  (D),  and  (F),  and  202(a) 
(2)  and  (3)  shall  not  apply  to  foreign  in- 
telligence information  systems  or  to  sys- 
tems of  personal  information  Involving  in- 
telligence sources  and  methods  designed  for 
protection  from  unauthorized  disclosure 
pursuant  to  50  U.S.C.A.  403. 

MAILING  LISTS 

Sec.  206.  (a)  An  individual's  name  and  ad- 
dress may  not  be  sold  or  rented  by  a  Federal 
agency  unless  such  action  is  specifically  au- 
thorized by  law.  This  provision  shall  not  be 
construed  to  require  the  confidentiality  of 
names  and  addresses  otherwise  permitted  to 
be  made  public. 

(b)  Upon  written  request  of  any  individ- 
ual, any  person  engaged  in  interstate  com- 
merce who  maintains  a  mailing  list  shall 
remove  the  individual's  name  and  address 
from  such  list. 

REGULATIONS 

Sec.  207.  Bach  Federal  agency  subject  to 
the  provisions  of  this  Act  shall,  not  later 
than  six  months  after  the  date  on  which 
this  Act  becomes  effective,  promulgate  regu- 
lations to  Implement  the  standards,  safe- 
guards, and  access  requirements  of  this  title 
and  such  other  regulations  as  may  be  neces- 
sary to  implement  the  requirements  of  this 
Act. 

TITLE  III— MISCELLANEOUS 
DEpmmoNS 
Sec.  301.  As  used  in  this  Act — 

(1)  the  term  "Commission"  means  the  Pri- 
vacy Protection  Commission; 

(2)  the  term  "personal  information" 
means  any  information  that  identifies  or 
describes  any  characteristic  of  an  individual. 
Including,  but  not  limited  to,  his  education, 
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financial  transactions,  medical  history,  crim- 
inal or  employment  record,  or  that  affords 
a  basis  for  inferring  personal  characteristics, 
such  as  finger  and  voice  prints,  photographs, 
or  things  done  by  or  to  such  Individual;  and 
the  record  of  his  presence,  registration,  or 
membership  In  an  organization  or  activity, 
or  admission  to  an  institution; 

(3)  the  term  "individual"  means  a  citizen 
of  the  United  States  or  an  alien  lawfully  ad- 
mitted through  permanent  residence; 

(4)  the  term  "information  system"  means 
the  total  components  and  operations, 
whether  automated  or  manual,  by  which 
personal  Information,  including  name  or 
Identifier,  is  collected,  stored,  processed, 
handled,  or  disseminated  by  an  agency; 

(5)  the  term  "file"  means  a  record  or  series 
of  records  containing  personal  Information 
about  individuals  which  may  be  maintained 
within  an  Information  system; 

(6)  the  term  "data  bank"  means  a  file  or 
series  of  files  pertaining  to  Individuals; 

(7)  the  term  "Federal  agency"  means  any 
department,  agency.  Instrumentality,  or 
establishment  in  the  executive  branch  of  the 
Government  of  the  United  States  and  in- 
cludes any  officer  or  employee  thereof; 

(8)  the  term  "Investigative  Information" 
means  information  associated  with  an  iden- 
tifiable individual  compiled  by — 

(A)  an  agency  in  the  course  of  conducting 
'a  criminal  Investigation  of  a  specific  crim- 
■Uial  act  where  such  investigation  is  pursuant 
to  a  statutory  function  of  the  agency.  Such 
Information  may  pertain  to  that  criminal  act 
and  be  derived  from  reports  of  informants 
and  Investigators,  or  from  any  type  of  sur- 
veillance. The  term  does  not  include  crim- 
inal history  Information  nor  does  it  Include 
Initial  reports  filed  by  a  law  enforcement 
agency  describing  a  specific  incident.  In- 
dexed chronologically  and  expressly  required 
by  State  or  Federal  statute  to  be  made  pub- 
lic; or 

(B)  by  an  agency  with  regulatory  Juris- 
diction which  Is  not  a  law  enforcement 
agency  in  the  course  of  conducting  an  In- 
vestigation of  specific  activity  which  falls 
within  the  agency's  regulatory  Jurisdiction. 
For  the  purposes  of  this  paragraph,  an 
"agency  with  regulatory  Jurisdiction"  is  an 
agency  which  Is  empowered  to  enforce  any 
Federal  statute  or  regulation,  the  violation 
ol  which  subjects  the  violator  to  criminal 
or  civil  penalties; 

(9)  the  term  "law  enforcement  Intelligence 
Information"  means  information  associated 
with  an  identifiable  individual  complied  by 
a  law  enforcement  agency  In  the  course  of 
conducting  an  Investigation  of  an  Indivldvial 
In  anticipation  that  he  may  commit  a  specific 
criminal  act,  including  information  derived 
from  reports  of  Informants,  investigators,  or 
from  any  type  of  surveillance.  The  term  does 
not  Include  criminal  history  information  nor 
does  It  Include  initial  reports  filed  by  a  law' 
enforcement  agency  describing  a  specific  In- 
cident, Indexed  chronologically  by  Incident 
and  expressly  required  by  State  or  Federal 
statute  to  be  made  public; 

(10)  the  term  "criminal  history  informa- 
tion" means  Information  on  an  individual 
consisting  of  notations  of  arrests,  detentions. 
Indictments,  Informations,  or  other  formal 
criminal  charges  and  any  disposition  arising 
from  those  arrests,  detentions,  Indictments, 
Informations,  or  charges.  The  term  shall  not 
Include  an  original  book  of  entry  or  police 
blotter  maintained  by  a  law  enforcement 
agency  at  the  place  of  an  original  arrest  or 
place  of  detention,  indexed  chronologically 
and  required  to  be  made  public,  nor  shall  it 
Include  covurt  records  of  public  criminal  pro- 
ceedings Indexed  chronologically;  and 

(11)  the  term  "law  enforcement  agency" 
means  an  agency  whose  employees  or  agents 
are  empowered  by  State  or  Federal  law  to 
make  arrests  for  violations  of  State  or  Fed- 
eral law. 


CRIMINAI.  PENALTY 

Sec.  302.  (a)  Any  officer  or  employee  of  any 
Federsil  agency  who  willfully  keeps  an  In- 
formation system  without  meeting  the  notice 
requirements  of  this  Act  set  forth  In  section 
201(c)  shall  be  fined  not  more  than  $2,000 
in  each  Instance  or  imprisoned  not  more 
than  two  years,  or  both. 

(b)  Whoever,  being  an  officer  or  employee 
of  the  Commission,  shall  disseminate  any 
personal  information  about  any  individual 
obtained  in  the  course  of  such  officer  or  em- 
ployee's duties  In  any  manner  or  for  any 
purpose  not  specifically  authorized  by  law 
shall  be  fined  not  more  than  $10,000,  or  Im- 
prisoned not  more  than  five  years,  or  both. 

CIVrL  REMEDIES 

Sec.  303.  (a)  Any  Indivldutil  who  Is  denied 
access  to  information  required  to  be  disclosed 
under  the  provisions  of  this  Act  may  bring 
a  civil  action  In  the  appropriate  district  court 
of  the  United  States  for  damages  or  other 
appropriate  relief  against  the  Federal  agency 
which  denied  access  to  such  information. 

(b)  The  Attorney  General  of  the  United 
States,  or  any  aggrieved  person,  may  bring 
an  action  In  the  appropriate  United  States 
district  court  against  any  person  who  Is  en- 
gaged or  is  about  to  engage  In  any  acts  or 
practices  in  violation  of  the  provisions  of  this 
Act,  to  enjoin  such  acts  or  practices. 

(c)  The  United  States  shall  be  liable  for 
the  actions  or  omissions  of  any  officer  or  em- 
ployee of  the  Government  who  violates  the 
provisions  of  this  Act,  or  any  rule,  regulation, 
or  order  issued  thereunder  in  the  same  man- 
ner and  to  the  same  extent  as  a  private  indi- 
vidual xmder  like  circumstances  to  any  per- 
son aggrieved  thereby  In  an  amount  equal 
to  the  sum  of — 

(1)  any  actual  damages  sustained  by  an 
Individual; 

(2)  punitive  damages  where  appropriate; 
and 

(3)  in  the  case  of  any  successful  action  to" 
enforce  any  liability  under  this  section,  the 
costs  of  the  action  together  with  reasonable 
attorney's  fees  as  determined  by  the  court. 

(d)  The  United  States  consents  to  be  8ue<l 
under  this  section  without  limitation  on  the 
amount  In  controversy.  A  civil  action  against 
the  United  States  under  subsection  (c)  of 
this  section  shall  be  the  exclusive  remedy  fc« 
the  wrongfvU  action  or  omission  of  any  offi- 
cer or  employee. 

jUHiSDicTiorr  of  district  courts 
Sec.  304.  (a)  The  district  courts  of  the 
United  States  have  Jurisdiction  to  hear  and 
determine  civil  actions  brought  tmder  sec- 
tion 303  of  this  Act  and  may  examine  the 
Information  in  camera  to  determine  whether 
such  Information  or  any  part  thereof  may  be 
withheld  under  any  of  the  exemptions  In 
section  203  of  this  Act.  The  biu-den  Is  on  tha 
Federal  agency  to  sustain  such  action, 

(b)  In  any  action  to  obtain  Judicial  review 
of  a  decision  to  exempt  any  personal  Infor- 
mation from  any  provision  of  this  Act,  the 
court  may  examine  such  information  In 
camera  to  determine  whether  such  infor- 
mation or  any  part  thereof  is  properly  clas- 
sified with  respect  to  national  defense,  for- 
eign policy  or  law  enforcement  Intelligence 
information  or  Investigative  information  and 
may  be  exempted  from  any  provision  of  this 
Act.  The  burden  Is  on  the  Federal  agency  to 
sustain  any  claim  that  such  Information  may 
be  so  exempted. 

EFFECTIVIS  DATE 

Sec.  306.  This  Act  shall  become  effective 
one  year  after  the  date  of  enactment  except 
that  the  provisions  of  title  I  of  this  Act  shall 
become  effective  on  the  date  of  enactment. 

AtPTHORIZATlON  OF  APPROPRIATIONS 

Sec.  306.  There  are  authorized  to  be  ap- 
propriated such  simis  as  may  be  necessary  to 
carry  out  the  provisions  of  this  Act. 


MORATORIUM  ON  USE  OF  SOCIAL  SECURITY 
NUMBERS 

Skc.  307.  (a)  It  shall  be  unlawful  for — 

(1)  any  Federal,  State,  or  local  govern- 
ment agency  to  deny  to  any  Individual  any 
right,  benefit,  or  privilege  provided  by  law 
because  of  such  individual's  refusal  to  dis- 
close his  social  security  account  number,  or 

(2)  any  person  to  discriminate  against  any 
Individual  In  the  course  of  any  business  or 
commercial  transaction  or  activity  because 
of  such  individual's  refusal  to  disclose  his 
social  security  account  number. 

(b)  The  provisions  of  subsection  (a)  shall 
not  apply  with  respect  to — 

(1)  any  disclosure  which  Is  required  by 
Federal  law,  or 

(2)  any  Information  system  In  existence 
and  operating  before  before  January  1,  1975. 

(c)  Any  Federal,  State,  or  local  govern- 
ment agency  which  requests  an  Individual  to 
disclose  his  social  security  account  number, 
and  any  person  who  requests.  In  the  course 
of  any  business  or  commercial  transaction  or 
activity,  an  Individual  to  disclose  his  social 
security  account  number,  shaU  Inform  that 
individual  whether  that  disclosure  Is  man- 
datory or  voluntary,  by  what  statutory  or 
other  authority  such  number  Is  solicited, 
what  uses  will  be  made  of  It,  and  what  rules 
of  confidentiality  wUl  govern  It. 

The  title  was  amended  so  as  to  read: 
"A  bill  to  establish  a  Privacy  Protection 
Commission,  to  provide  management 
systems  In  Federal  agencies  and  certain 
other  organizations  with  respect  to  the 
gathering  and  disclosure  of  information 
concerning  individuals,  and  for  other 
purposes." 
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of  the  Union  and  ordered  to  be  printed 


Mr.  MooRHEAD  of  Pennsylvania,  from  the  Committee  on  Government 
Operations,  submitted  the  following 

REPORT 

together  with 
ADDITIONAL  VIEWS 

[To  accompany  H.R.  16373] 

The  Committee  on  Government  Operations,  to  whom  was  referred 
the  bill  (H.R.  16373)  to  amend  title  5,  United  States  Code,  by  adding 
a  section  552a  to  safeguard  individual  privacy  from  the  misuse  of 
Federal  records  and  to  provide  that  individuals  be  granted  access  to 
records  concerning  them  which  are  maintained  by  Federal  agencies, 
having  considered  the  same,  report  favorably  thereon  with  an  amend- 
ment and  recommend  that  the  bill  as  amended  do  pass. 

The  amendment  to  the  text  of  the  bill  strikes  out  all  after  the  enact- 
ing clause  and  inserts  a  substitute  text  which  appears  in  italic  type  in 
the  reported  bill. 

DmsiONS  OF  THE  Report 

Summary  and  purpose. 
Background. 

Committee  action  and  vote. 
Discussion : 

Definitions. 

Conditions  of  disclosure. 

Accounting  of  certain  disclosures. 

Access  to  records. 

Agency  requirements. 

Agency  rules. 

Civil  remedies. 

Rights  of  legal  ^ardians. 

Criminal  penalties. 

General  exemptions. 
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Specific  exemptions. 

Archival  records. 

Annual  report. 

Technical  changes. 

Effective  date. 
Cost  estimate. 
Agency  views. 
Section-by-section  analysis. 

Changes  in  existing  law  made  by  the  bill,  as  reported. 
Appendix :  Correspondence  regarding  cost  estimate. 
Additional  views. 

Summary  and  Purpose 

H.R,  16373  prescribes  legislative  guidelines  within  the  framework 
of  the  Freedom  of  Information  Act  (5  U.S.C.  552)  to  protect  the 
privacy  of  individuals  by  regulating  the  Federal  Government's  collec- 
tion, maintenance,  use,  or  dissemination  of  personal,  identifiable 
information. 

In  summary,  the  bill : 

1.  Permits  an  individual  to  have  access  to  records  containing 
personal  information  on  him  kept  by  Federal  agencies  for  pur- 
poses of  inspection,  copying,  supplementation  and  correction 
(with  certain  exceptions,  including  la  at  enforcement  and  national 
security  records) . 

2.  Allows  an  individual  to  control  the  transfer  of  personal 
information  about  him  from  one  Federal  agency  to  another  for 
non-routine  purposes  by  requiring  his  prior  written  consent. 

3.  Makes  known  to  the  American  public  the  existence  and 
characteristics  of  all  personal  information  systems  kept  by  every 
Federal  agency. 

4.  Prohibits  the  maintenance  by  Federal  agencies  of  any  records 
concerning  the  political  and  religious  beliefs  of  individuals  unless 
expressly  authorized  by  law  or  an  individual  himself. 

5.  Limits  availability  of  records  containing  personal  informa- 
tion to  agency  employees  who  need  access  to  them  in  the  perform- 
ance of  their  duties. 

6.  Requires  agencies  to  keep  an  accurate  accounting  of  transfers 
of  personal  records  to  other  agencies  and  outsiders  and  make 
such  an  accou)iiting  available,  with  certain  exceptions  to  the  in- 
dividual upon  his  request. 

7.  Requires  agencies,  through  foi-mal  rulemaking,  to  list  and 
describe  routine  transfers  and  establish  procedures  for  access  by 
individuals  to  records  about  tliemselves,  amending  records,  han- 
dling medical  information,  and  charging  fees  for  copies  of 
documents. 

8.  Makes  it  incumbent  upon  an  agency  to  keep  records  with  such 
accuracy,  role^'ance,  timeliness  and  completeness  as  is  reasonably 
necessary  to  assure  fairness  to  the  individual  in  making  determina- 
tions about  him. 

9.  Provides  a  civil  remedy  by  individuals  who  have  been  denied 
access  to  their  records  or  whose  records  have  been  kept  or  used 
in  contravention  of  the  requirements  of  the  act.  The  complainant 
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may  recover  actual  damages  and  costs  and  attorney  fees  if  the 
agency's  infraction  was  willful,  arbitrary,  or  capricious. 

10.  Makes  unlawful  possession  of  or  disclosure  of  individually 
identifiable  information  by  a  government  employee  punishable 
by  a  fine  not  to  exceed  $5,000. 

11.  Provides  that  any  person  who  requests  or  obtains  such  a 
record  bv  false  pretenses  is  subject  to  a  fine  of  not  to  exceed 
$5,000. 

12.  Sets  forth  statutory  provisions  relating  to  archival  records ; 
requires  annual  report  from  President  on  agency  uses  of  exemp- 
tions; and  provides  that  the  law  would  become  effective  180  days 
following  enactment. 

Hearings  and  investigations  by  subcommittees  of  the  House  Gov- 
ernment Operations  Committee  over  the  past  decade  have  revealed 
major  violations  of  the  privacy  of  individual  American  citizens  by 
the  Federal  Government  in  its  growing  collection  and  use  of  personal 
data  furnished  by  citizens  for  specific  governmental  purposes.  Accel- 
erated data  sharing  of  such  personally  identifiable  information  among 
increasing  numbers  of  Federal  agencies  through  sophisticated  auto- 
mated systems,  coupled  with  the  recent  disclosures  of  serious  abuses 
of  governmental  authority  represented  by  the  collection  of  personal 
dossiers,  illegal  wiretapping,  surveillance  of  innocent  citizens,  misuse 
of  income  tax  data,  and  similar  types  of  abuses,  have  helped  to  create 
a  growing  distrust,  or  even  fear  of  their  Government  in  the  minds  of 
millions  of  Americans. 

H.R.  16373  provides  a  series  of  basic  safeguards  for  the  individual 
to  help  remedy  the  misuse  of  personal  information  by  the  Federal 
Government  and  reassert  the  fundamental  rights  of  personal  privacy 
of  all  Americans  that  are  derived  from  the  Constitution  of  the  United 
States.  At  the  same  time,  it  recognizes  the  legitimate  need  of  the  Fed- 
eral Government  to  collect,  store,  use,  and  share  among  various  agen- 
cies certain  types  of  personal  data.  This  information  includes  income 
tax  returns.  Social  Security  records,  veterans'  medical  and  service 
records,  civil  service  records,  census  data,  economic  statistics,  govern- 
mental payroll  records,  law  enforcement  records,  and  other  similar 
types  of  personally  identifiable  information  about  many  millions  of 
individuals, 

H.R.  16373  provides  that  each  agency  covered  by  it  administer  its 
provisions  independently,  subject  to  the  guidelines  created  by  law  and 
agency  regulations  implementing  each  operative  part.  Regulations  are 
subject  to  standard  rulemaking  requirements  of  the  Administrative 
Procedure  Act  (title  5,  section  553,  United  States  Code). 

Like  the  Freedom  of  Information  Act,  H.R.  16373  also  recognizes 
that  certain  areas  of  Federal  records  are  of  such  a  highly  sensitive 
nature  that  they  must  be  exempted  from  its  provisions.  The  measure 
provides  a  general  exemption  from  most  of  the  bill's  operative  provi- 
sions to  systems  of  records  maintained  by  the  Central  Intelligence 
Agency  and  those  used  for  criminal  justice  purposes  such  as  computer- 
ized systems  of  the  National  Crime  Information  Center  (NCIC), 
maintained  by  the  Federal  Bureau  of  Investigation,  and  other  Fed- 
eral criminal  history  file  systems.  Other  committees  of  the  Congress 
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have  been  studying  this  aspect  of  the  privacy  issue  and  currently  have 
pending  separate  bills  to  provide  safeguards  in  the  criminal  justice 
information  area. 

H.R.  16373  also  permits  the  head  of  an  agency  to  exempt  certain 
other  types  of  record  systems,  subject  to  his  written  determination 
of  the  reasons  to  be  published  in  the  Federal  Register.  These  include 
systems  of  records  that — (1)  are  subject  to  withholding  under  section 
552(b)  (1)  of  the  Freedom  of  Information  Act,  relating  to  classified 
national  defense  or  foreign  policy  information;  (2)  consist  of  certain 
types  of  investigatory  material  compiled  for  law  enforcement  pur- 
poses; (3)  relate  to  protective  services  rendered  the  President  of  the 
United  States  and  others,  such  as  those  records  maintained  by  the 
Secret  Service;  and  (4)  are  required  by  other  statutes  to  be  main- 
tained and  used  solely  as  statistical  reporting  or  research  records. 

Under  the  provisions  of  this  legislation,  however.  Federal  agencies 
(even  those  to  which  these  exemptions  apply)  would  be  required  to 
publish  annually  in  the  Federal  Register  certain  identifying  char- 
acteristics about  virtually  all  systems  of  records  under  their  control 
from  which  personally  identifiable  information  could  be  retrieved. 
The  objective  of  the  bill  is  that  there  be  no  "secret"  government  system 
of  records  containing  personal  information  about  individuals. 

Also  like  the  Freedom  of  Information  Act,  H.R.  16373  provides  for 
the  exercise  of  ci^dl  remedies  by  individuals  against  the  Federal  Gov- 
ernment through  the  Federal  courts  to  enforce  their  rights,  with  the 
burden  of  proof  resting  on  the  government.  Provision  is  made  for  the 
collection  of  actual  damages  by  the  individual  against  the  govern- 
ment if  the  infraction  was  willful,  arbitrary,  or  capricious,  and  the 
court  may  award  the  complainant  court  costs  and  attorney  fees  in  its 
discretion.  Penalties  are  also  provided  for  the  unauthorized  knowing 
and  willful  disclosure  of  individually  identifiable  material  by  a  govern- 
ment officer  or  employee  by  a  fine  of  not  more  than  $5,0PO.  Criminal 
penalties  and  fines  would  be  imposed  on  persons  requesting  or  obtain- 
ing any  such  individually  identifiable  record  under  false  pretenses. 

H.  R.  16373  attempts  to  strike  that  delicate  balance  between  two 
fundamental  and  conflicting  needs — on  the  one  hand,  that  of  the 
individual  American  for  a  maximum  degree  of  privacy  over  personal 
information  he  furnishes  his  government,  and  on  the  other,  that  of 
the  government  for  information  about  the  individual  which  it  finds 
necessary  to  carry  out  its  legitimate  functions. 

BACKGROUlSrD 

Public  and  Congressional  concern  over  an  increasing  trend  within 
our  government  to  snoop  into  virtually  every  segment  of  our  society  is 
not  new. 

George  Orwell's  famous  book  lOSli..,  published  a  generation  ago, 
focused  public  attention  on  the  fictional  fishbowl  existence  of  human 
life  in  the  "Big  Brother"  era  and  the  potential  threats  to  any  free 
system  posed  by  some  political-technical-social  innovations. 

During  the  "cold  war"  period  of  the  late  1940s  and  1950s,  wide- 
spread abuses  engulfed  various  governmental  and  private  efforts  to 
ferret  out  alleged  "subversives."  Intellectual  dissent  was  driven  some- 


5 


wliat  into  hiding.  Terms  such  as  "security  risk,"  "loyalty  oaths," 
"pinko,"  and  "guilt  by  association"  came  into  common  usage  during 
what  later  became  known  as  the  "McCarthy  era"  of  the  early  half  of 
the  1950s.  Many  Americans  were  required  to  defend  publicly  their 
loyalty  during  "star-chamber"  proceedings,  often  despite  years  of 
service  to  our  Nation  during  war  and  peacetime.  Indiscriminate  use 
of  dubious  "informers,"  wiretapping,,  surveillance,  neighborhood 
snooping,  and  other  flagrant  invasions  of  personal  privacy  were  seen 
more  and  more. 

In  the  1960s  the  former  Special  Subcommittee  on  Government  In- 
formation of  this  committee  launched  extensive  investigations  into 
the  practice  of  telephone  monitoring  and  the  use  of  so-called  "lie  de- 
tectors" by  Federal  agencies.  Hearings,  studies  and  reports  based  on 
these  investigations  revealed  numerous  examples  of  privacy  invasion 
affecting  Federal  employees  and  the  public  in  their  dealings  Avith 
Federal  agencies.'^ 

Late  in  1964,  the  chairman  of  the  Government  Operations  Commit- 
tee created  a  Special  Subcommittee  on  Invasion  of  Privacy,  which 
began  inquiries  into  Federal  agency  investigative  activities,  the  pro- 
posed establishment  of  a  National  Data  Bank  by  the  government,  com- 
puterized personal  recordkeeping,  and  related  privacy  matters.  Hear- 
ings were  held  during  1965  and  1966  into  such  issues  and  a  report, 
concentrating  on  the  National  Data  Bank  concept  Avas  issued  by  the 
Committee  in  1968.^  The  Special  Subcornmittee  also  held  hearings  in 
1968  on  the  privacy  abuses  inherent  in  the  operation  of  private  com- 
mercial credit  reporting  organizations.^  The  Foreign  Operations  and 
Government  Information  Subcommittee  of  this  Committee  in  1970 
updated  the  earlier  studies  and  reports  on  Federal  agency  telephone 
monitoring  practices.* 

Increasing  concern  over  invasion  of  privacy  during  the  1960s  re- 
sulted in  Congressional  efforts  to  deal  with  aspects  of  the  problem  on 
a  piecemeal  basis.  The  enactment  of  the  Fair  Credit  Reporting  Act 
of  1970  Avas  directed  at  many  of  the  priA^acy  abuses  uncovered  by  the 
Special  Subcommittee  on  Invasion  of  Privacy  tAvo  years  earlier.^  The 
investigation  of  military  surveillance  over  American  political  dis- 
sidents by  the  Senate  Subcommittee  on  Constitutional  Rights  headed 
by  Senator  Ervin  revealed  yet  another  dimension  of  abuses  during  the 
late  1960's  involving  intelligence  gathering  activities  that  violated 

1  H.  Kept.  1215,  87th  Cong.,  1st  sess.  "Availability  of  Infonnntion  from  Fpderal  Dppnrt- 
nients  and  Agencies  (Telephone  Monitoring)."  Sept.  19,  1961.  II.  Rept.  1898,  87th  Cong., 
2cl  sess.  "Availability  of  Information  from  Federal  Departments  and  Agencies  (Teleplione 
Monitoring — Second  Review),"  June  22,  1962.  "Use  of  Polygraphs  by  the  Federal  Govern- 
ment (Preliminary  Study)."  Committee  Print,  SRth  Cong.,  2d  spss.,  Apr.,  "1964.  Hearings, 
Foreign  Operations  and  Government  Information  Subcommittee.  S8th  Cong.,  2d  sess., 
"Use  of  Polygraphs  as  'Lie  Detectors'  bv  the  Federal  Government."  Parts  1-4,  Apr.  and 
May,  1904.  Parts  5-6,  May  and  Aug.,  1965.  H.  Rept.  198,  S9th  Cong..  Jst  sess.  "Use  of 
Polygraphs  as  'Lie  Detectors'  by  the  Federal  Government."  part  1,  Mar.  22.  1965:  H. 
Rept.  2081.  S9th  Cong.,  2d  sess..  "Use  of  Polygraphs  as  'Lie  Detectors'  by  the  Federal 
Government,"  part  2,  Sept.  26,  1966. 

2  Hearings,  Special  Subcommittee  on  Invasion  of  Privacy,  "Special  Innuiry  on  Invasion 
of  Privacv,"  part  1.  June  and  September  1965;  part  2.  May  1966.  "The  Computer  and 
Invasion  of  Privacy,"  July  1966.  H.  Rept.  1842,  90th  Cong.,  2d  sess.,  "Privacy  and  the 
National  Data  Bank  Concept,"  Aug.  2,  1968. 

"  Hearings.  Special  Subcommittee  on  Invasion  of  Privacy,  90th  Cong.,  2d  sess.,  "Com- 
mercial Credit  Bureaus,"  March  1968,  hearings,  "Retail  Credit  Co.  of  Atlanta,  Georgia," 
May  1968. 

*  "Availability  of  Information   from  Federal  Departments  and  Agencies  (Telephone 
Monitoring — Third  Revievp)"  Committee  Print.  91st  Cong.,  2d  sess.,  December  1970. 
5  Public  Law  91-508  ;  15  U.S.C.  1601  et  seq. 
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basic  privacy  rights.*'  Such  actions  were  prompted  by  the  rash  of  civil 
disturbances  and  racial  and  political  unrest  on  college  campuses. 

A  survey  and  hearings  by  the  Subcommittee  on  Administrative 
Practice  and  Procedure  of  the  Senate  Judiciary  Committee  in  1965, 
1966,  and  1967  had  already  explored  such  areas  as  electronic  eaves- 
dropping, "wiretapping,  the  Federal  Government's  collection  of  per- 
sonal data,  lie  detectors,  surveillance  activities,  and  other  privacy  is- 
sues. In  a  November,  1967,  publication  entitled  "Government  Dossiers 
(Survey  of  Information  Contained  in  Govermnent  Files)"  that  sub- 
committee reported  the  results  of  a  survey  of  Federal  agencies  as  to  the 
types  of  information  collected  and  maintained  by  government  on 
individuals.  The  results  of  this  survey  were  important  in  identif  ying 
data  systems  that  could  be  subject  to  regulation  and  in  the  subsequent 
drafting  of  legislation  to  curb  governmental  privacy  abuses.' 

Also  during  this  same  period,  legislation  was  first  considered  to 
protect  the  Constitutional  rights  to  privacy  of  Federal  employees. 
The  Ervin  bill  has  been  passed  by  the  Senate  during  each  of  the  past 
several  Congresses,  but  it  has  never  been  acted  upon  in  the  House.* 

Much  of  the  Congressional  investigative  and  legislative  activity  in 
recent  years  to  deal  with  the  rising  tide  of  privacy-related  abuses  in 
the  public  and  private  sectors  has  been  spear-headed  by  the  Senate 
Constitutional  Rights  Subcommittee.  However,  other  types  of  legisla- 
tion to  assure  individual  safeguards  against  the  misuse  of  personal 
data  held  by  Federal  agencies  was  being  introduced  in  the  House  by 
Representative  Koch  and  many  other  Members.  Hearings  were  held  in 
June  1972  on  such  legislation  (H.R.  9527)  by  the  Foreign  Operations 
and  Government  Information  Subcommittee  of  this  committee,  but 
no  further  action  was  taken  before  adjournment  of  the  92nd  Congress. 
The  bill  was  the  forerunner  of  revised  and  separate  versions  intro- 
duced by  many  other  Members  of  the  House  in  1973  and  1974,  on 
which  H.R.  16373  is  based.» 

A  study  by  the  National  Academy  of  Sciences  Project  on  Computer 
Databanks  was  also  published  in  1972.  Entitled  "Databanks  in  a  Free 
Society,"  this  study  outlined  what  the  use  of  computers  is  actually 
doing  to  record-keeping  processes  in  the  United  States,  and  what  the 
growth  of  large-scale  databanks — both  manual  and  automated — im- 
plies for  the  individuals'  constitutional  right  to  privacy  and  due 
process.^" 


"For  a  detailed  summary  of  Army  surveillance  and  Intelligence  activities  over  civilians, 
see  article  by  Christopher  H.  Pyle,  "CONUS  Revisited  :  The  Army  Covers  Up"  In  a  collec- 
tion of  materials  complied  and  published  as  a  Committee  Print  by  the  Congressional 
Research  Service,  Library  of  Congress  relating  to  the  1971-1972  Intercollegiate  debate 
topic,  "Resolved  :  That  More  Stringent  Control  Should  be  Imposed  Upon  Government 
Affencies  Gathering  Information  About  United  States  Citizens."  H.  Doc.  92-167,  pp. 
207-218. 

'  Ibid.,  "Survey  of  Information  Contained  in  Government  Flies,"  pp.  33-.S9. 

8  Ibid.  The  Congressional  Research  Service  compilation  included  a  legislative  history 
of  Congressional  action  involving  various  Ervln  bills  ;  see  pp.  101-115,  "S.  782 — A  BUI  to 
Protect  the  Constitutional  Right  to  Privacy  of  Federal  Employees,"  by  Robert  M.  Foley 
and  Harold  P.  Coxson  ;  originally  copyrighted  and  published  In  the  American  University 
Law  Review,  vol.  19,  .Tune-August  1970,  pp.  532-549. 

« Hearings,  Foreign  Operations  and  Government  Information  Subcommittee,  "Records 
Maintained  bv  Government  Agencies,"  on  H.R.  9527  and  related  bills  ;  02d  Cong.,  2d  sess., 
June  1973  ;  "Access  to  Records."  on  H.R.  12206  and  related  bills  ;  93d  Cong.,  2d  sess., 
February,  April,  and  May  1974. 

"  Alan  F.  Westln  and  Michael  A.  Baker,  Databank  in  a  Free  Society,  report  of  the 
Project  on  Computer  Databanks,  Computer  Science  and  Engineering  Board,  National 
Academy  of  Sciences.  New  York  :  Quadrangle  Books,  1972.  For  a  summary  of  the  report, 
see  Hearings,  Foreign  Operations  and  Government  Information  Subcommittee,  "Federal 
Information  Systems  and  Plans — Implications  and  Issues,"  part  3.  93d  Cong.,  2d  sess., 
January  and  February  1974.  Pp.  1190-1196. 
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During  this  same  period,  Elliott  Richardson,  then  Secretary  of 
Health,  Education  and  Welfare,  named  an  Advisory  Committee  on 
Automated  Personal  Data  Systems  to  make  an  intensive  study  of  the 
impact  of  computer  data  banks  on  individual  privacy.  Its  detailed  re- 
port, "Records,  Computers,  and  the  Rights  of  Citizens,"  was  published 
in  1973  and  recommended  the  enactment  of  Federal  legislation  guar- 
anteeing to  all  Americans  a  "code  of  fair  information  practices.*' 
H.R.  16373  embodies  the  major  principles  of  these  recommendations 
as  they  apply  to  an  individual's  access  to  records  in  the  Federal 
Government. 

Late  in  1972,  meanwhile,  the  Foreign  Operations  and  Government 
Information  Subcommittee  of  this  committee  began  an  investigation 
of  a  comprehensive  report  the  President's  Domestic  Council  proposing 
a  nationwide  system  of  computer  and  communications  technology  to 
create  "wired  cities''  and  a  "wired  Nation."  The  report,  entitled  "Com- 
munications for  Social  Needs ;  Technological  Opportunities,"  was  pre- 
pared in  1971.  Although  the  report  was  formally  rejected,  according 
to  a  White  House  spokesman,  the  "Big  Brother"  implications  were 
another  ominous  indication  of  the  possible  threats  to  individual 
privacy  in  America.  This  iuA^estigation  led  to  broad  investigative 
hearings  by  the  Subcommittee  into  advanced  information  technology 
and  the  use  of  information  systems  by  the  Federal  Government.  These 
hearings  began  in  April  1973,  and  concluded  early  in  1974.  They  were 
a  useful  adjunct  to  the  legislative  hearings  on  H.R.  16373  and  its  leg- 
islative forerunners,  which  they  closely  paralleled.^^ 

Another  related  investigation  affecting  individual  privacy  was  also 
conducted  by  the  Subcommittee  during  this  same  period.  It  involved 
the  issuance  of  a  Presidential  Executive  order  in  January  1973  to 
permit  the  Agriculture  Department  to  inspect  some  3  million  income 
tax  returns  of  persons  having  farming  operations  for  the  purpose  of 
compiling  special  mailing  lists  to  make  statistical  surveys.  Hearings 
were  held  in  May  and  August  1973.  The  order  aroused  widespread 
public  concern  and  opposition  and  was  strongly  criticized  in  the  sub- 
sequent unanimous  report  issued  by  the  Committee  in  October  1973." 
In  the  interim,  the  Internal  Revenue  Service  had  postponed  imple- 
mentation of  the  order  and  it  was  finally  rescinded  in  the  spring  of 
1974." 

The  growing  concern  of  Americans  of  all  Avalks  of  life  to  the  threat 
of  a  "Big  Brother"  society  well  in  advance  of  1984  has  been  reflected 
in  the  Congress.  During  the  last  two  years,  more  than  100  Members 
of  Congress  of  both  parties  and  of  all  shades  of  political  ideology  have 

11  "Records,  Computers,  and  the  RlRhts  of  Citizens,"  a  report  of  the  Secretary's  Advisory 
Committee  on  Automated  Personal  Data  Systems.  U.S.  Department  of  Health,  Education, 
and  Welfare,  Jul.v  1973.  DHEW  Publication  No.  (08)73-94.  See  "Summary  and  Recom- 
mendations," p.  xxUi. 

1-  Hearings,  Foreign  Operations  and  Government  Information  Subcommittee,  93d  Cong., 
1st  and  2(3  sess.,  "Federal  Information  Systems  and  Plans — Federal  Use  and  Develop- 
ment of  Advanced  Information  Technology"  (Part  1,  April  1973)  ;  (part  2,  June  and 
July  1973)  :  "Federal  Information  Systems  and  Plans — Implications  and  Issues"  (part  3, 
January  and  February  1974). 

"  Hearings,  Foreign  Operations  and  Government  Information  Subcommittee,  93d  Cong., 
1st  sess.,  "Executive  Orders  11697  and  11709  Permitting  Inspection  by  the  Department  of 
Agriculture  of  Farmers'  Income  Tax  Returns,"  May  and  August  1973  ;  H.  Rept.  93-S98, 
93d  Cong.,  Ist  sess.,  "Information  from  Farmers'  Income  Tax  Returns  and  Invasion  of 
Privacy,"  Oct.  18,  1973. 

"   F.R.    1974  ;  additional  attention  on  invasion  of  privacy  aspects  of  the 

Executive  orders  was  focused  by  the  Domestic  Council  Committee  on  the  Right  of  Privacy, 
headed  by  then  Vice  President  Ford. 


8 


introduced  or  co-sponsored  legislation  to  impose  effective  safeguards 
on  both  government  and  business  in  their  collection  and  use  of  per- 
sonal  data. 

In  June  1974,  the  Foreign  Operations  and  Government  Informa- 
tion Subcommittee  of  this  committee  held  extensive  hearings  on  the 
Federal  Government's  telephone  monitoring  practices  and  the  use  of 
''lie  detectors"  and  other  similar  newer  devices,  thus  updating  the 
earlier  Subcommittee  studies  in  these  areas  during  the  lOeOs.^^  These 
hearings  also  paralleled  consideration  of  H.E.  16373  during  its  markup 
stages. 

Former  President  Nixon  s  State  of  the  Union  Message  to  Congress 
on  January  30,  1974,  also  took  note  of  the  need  to  protect  individual 
privacy.  He  said :  ^'^ 

One  of  the  basic  rights  we  cherish  most  in  America  is  the 
right  of  privacy.  ^Vith  the  advance  of  technology,  that  right 
lias  been  increasingly  threatened.  The  problem  is  not  simply 
one  of  setting  effective  curbs  on  invasions  of  privacy,  but  even 
more  fundamental!}'  one  of  limiting  the  uses  to  which  essen- 
tially private  information  is  put,  and  of  recognizing  the  basic 
proprietary  rights  each  individual  has  in  information  con- 
cerning himself. 

Privacy,  of  course,  is  not  absolute;  it  may  conflict,  for 
example,  with  the  need  to  pursue  justice.  But  where  conflicts 
occur,  an  intelligent  balance  must  be  struck. 

One  part  of  the  ci;rrent  problem  is  that  as  technology  has 
increased  the  ability  of  government  and  private  organizations 
to  gather  and  disseminate  information  about  individuals,  the 
safeguards  needed  to  protect  the  privacy  of  individuals  and 
communications  have  not  kept  pace.  Another  part  of  the 
problem  is  that  clear  definitions  and  standards  concerning 
the  right  of  privacy  have  not  been  developed  and  agreed  upon. 

To  carry  forward  these  efforts  he  established  on  February  23, 1974, 
a  cabincnt-level  "Committee  on  the  Right  of  Privacy"  within  the 
White  House's  Domestic  Council  headed  by  then  Vice  President  Gerald 
R.  Ford.  At  its  July  10, 1974,  meeting,  that  committee  urged  the  enact- 
ment of  privacy  legislation  embodying  the  principles  contained  in 
H.R.  16373,  along  with  a  number  of  other  important  "privacy  initia- 
tive" measures." 

Additional  impetus  in  Congress  to  enact  privacy  safeguards  into 
law  has  resulted  from  recent  revelations  connected  with  Watergate- 
related  investigations,  indictments,  trials,  and  convictions.  They  in- 
cluded such  activities  as  the  break-in  at  the  Democratic  National  Com- 
mittee's headquarters  in  June  1972,  the  slowly  emerging  series  of 
revelations  of  "White  House  enemies'  lists,"  the  break-in  of  the  office 
of  Daniel  Ellsberg's  psychiatrist,  the  misuse  of  CIA-produced  "per- 
sonality profiles"  on  Ellsberg,  the  wiretapping  of  the  phones  of  gov- 
ernment employees  and  news  reporters,  and  surreptitious  taping  of 

"  Hparlnprs,  Foreign  Operations  and  Government  Information  Subcommittee,  93d  Cong., 
2d  sess.,  "The  Use  of  Polygraphs  and  Similar  Devices  by  Federal  Agencies,"  June  1974 ; 
"Telephone  Monitoring  Practices  by  Federal  Agencies,"  June  1974. 

"  Congressional  Record,  Jan.  30,  1974  (dally  edition),  p.  H372. 

"  Domestic  Council  Committee  on  the  Right  of  Privacy,  "Fact  Sheet  on  Meeting  of 
Committee,  issued  July  10,  1974,  see  "Proposed  Initiative  No.  9,"  p.  4. 
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])ersonal  conversations  within  the  Oval  Office  of  the  White  House  as 
well  as  political  surveillance,  spying,  and  "mail  covers." 

Other  important  support  for  prompt  action  to  preserve  the  indi- 
vidual's  right  to  privacy  from  further  erosion  has  come  from  individ- 
ual computer  companies  and  trade  associations  representing  every 
segment  of  the  American  computer  industry.  These  experts  presented 
testimony  stressing  the  importance  of  privacy  and  the  safeguarding 
of  the  integrity  of  stored  data  on  individuals  during  the  Foreign 
Operations  and  Government  Information  Subcommittee's  hearings  on 
information  technology  early  in  1974."  A  recent  nationwide  IBM  in- 
stitutional advertisement,  entitled  "Four  Principles  of  Privacy,"  en- 
dorsed these  basic  purposes  as  "sound  public  policy"  cornerstones : 

1.  Individuals  should  have  access  to  information  about 
themselves  in  record-keeping  systems.  And  there  should  be 
some  procedure  for  individuals  to  find  out  how  this  informa- 
tion is  being  used. 

2.  There  should  be  some  way  for  an  individual  to  correct 
or  amend  an  inaccurate  record. 

3.  An  individual  should  be  able  to  prevent  information 
from  being  improperly  disclosed  or  used  for  other  than  au- 
thorized purposes  without  his  or  her  consent,  unless  required 
by  law. 

4.  The  custodian  of  data  files  containing  sensitive  informa- 
tion should  take  reasonable  precautions  to  be  sure  that  the 
data  are  reliable  and  not  misused. 

As  they  apply  to  record-keeping  activities  of  the  Federal  Govern- 
ment, these  are  also  among  the  basic  principles  of  privacy  protection 
that  are  contained  in  H.R.  16373. 

The  broad  principles  involved  in  what  is  conveniently  called  "the 
individual  right  of  privacy"  are  deeply  rooted  in  our  history  and  de- 
rived from  the  Bill  of  Rights  of  the  United  States  Constitution.  The 
fourth  amendment  to  the  Constitution  was  Avritten  as  the  result  of 
the  American  toionial  experience  with  warrants  and  Avrits  issued  un- 
der King  George  III  of  England  which  often  gave  his  officers  an 
excuse  to  search  anyone,  anywhere,  any  time.  Even  then  an  English 
Chief  Justice — Pratt,  later  Lord  Camden  — in  commenting  upon  such 
a  search  conducted  against  John  Wilkes,  said :  '^^ 

To  enter  a  man's  house  by  virtue  of  a  nameless  warrant, 
in  order  to  procure  evidences,  is  worse  than  the  Spanish  In- 
quisition— a  law  under  which  no  Englishman  would  wish 
to  live  an  hour. 

In  their  famous  1890  Harvard  Law  Revieio  article  "The  Right  to 
Privafcy,"  Samuel  Warren  and  Louis  D.  Brandeis  concluded : 

It  would  doubtless  be  desirable  that  the  privacy  of  the 
individual  should  receive  the  added  protection  of  the  crim- 
inal law,  but  for  this,  legislation  would  be  required  .  .  .  The 


18  See  Hearings,  "Federal  Information  Systems  and  Plans,"  op.  cit,  part  3,  testimony 
from  technical  experts  in  information  system  industry.  ,     ^,         ^  „ 

"  "IBM  Reports — Four  Principles  of  Privacy,"  full  page  advertisement,  Newsweek, 

"^"-'"^HearfnKS.^Special  Subcommittee  on  Invasion  of  Privacy,  "Special  Inquiry  on  Invasion 


of  Privacy,"  op.  cit.,  p.  4. 

214  Hurvard  Law  Review  193  (1890). 

H.  Kept.  93-1416  2 
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common  law  has  alwaj^s  recognized  a  man's  house  as  his 
castle,  impregnable,  often,  even  to  its  own  officers  engaged  in 
tlie  execution  of  its  commands.  Shall  the  courts  thus  close 
the  front  entrance  to  constituted  authority,  and  open  Avide 
the  back  door  to  idle  or  prurient  turiosit}'  ? 

Almost  40  years  later,  Justice  Brandeis,  in  his  famous  dissent  in 
the  case  of  Olwstecid  v.  United  States,  set  forth  the  basic  Constitu- 
tutional  principles  of  individual  privacy : 

The  makers  of  our  Constitution  undertook  to  secure  con- 
ditions favorable  to  the  pursuit  of  happiness.  They  recog- 
nized the  significance  of  man's  spiritual  nature,  of  his  feel- 
ings and  of  his  intellect  *  *  *.  They  conferred,  as  against 
the  Government,  the  right  to  be  let  alone — the  most  Compre- 
hensive of  rights  and  the  right  most  valued  by  civilized  men. 
To  protect  that  right,  every  unjustifiable  instrusion  by  the 
Government  upon  the  privacy  of  ihe  individual,  whatever 
the  means  employed  must  be  deemed  a  violation  of  the  fourth 
amendment. 

He  went  on  to  say  fui'ther  in  his  dissent,  even  more  relevant  in  tliese 
days  of  wholesale  abuses  of  governmental  power  in  our  modern  com- 
puterized society : 

Experience  should  teach  us  to  be  most  on  our  guard  to 
protect  libert}^  when  the  goveiniment's  purposes  are  beneficent. 
!Men  born  to  freedom  are  naturally  alert  to  repel  invasions 
to  their  liberty  by  evil-minded  rulers.  The  greatest  dangers  to 
liberty  lurk  in  insidious  encroachment  by  men  of  zeal,  well- 
meaning,  but  Avithout  understanding. 

"While  there  can  be  no  right  of  absolute  privacy  in  our  complex 
civilization,  there  is  an  urgent  need  today  to  assert  the  fundamental 
right  of  privacy  for  all  Americans  to  the  maximum  extent  consistent 
Avith  the  oveiall  Avelfare  of  our  Nation.  The  Federal  Government  can 
and  must  take  the  lead  to  achieve  this  imjwrtant  objective.  Congress 
has  the  opportunity  to  mandate  such  action  by  acting  promptly  to 
enact  H.R.  16373  into  Irav. 

On  August  12,  1974,  in  his  first  address  to  the  Congress  as  Chief 
ExecutiA'c.  President  Ford  pledged  his  personal  and  official  dedication 
to  the  individual  right  of  privacy.  He  declared,  "There  Avill  be  hot 
pursuit  of  tough  laAvs  to  prevent  illegal  invasion  of  privacy  in  both 
goveinment  and  private  activities."  The  Committee  offers  H.R.  16373 
as  the  first  step  in  that  pursuit. 

Committee  Actiox  axd  Vote 

As  noted  above,  the  issues  inA'olved  in  the  safeguarding  of  indi- 
vidual privacy  have  been  the  subject  of  numerous  investigatory  hear- 
ings by  the  Foreign  Operations  and  Government  Information  Sub- 
committee of  this  committee  during  the  past  several  years. 

'^Olmatead  v.  Umted  Statex,  277  U.S.  4.38  (1928);  quoted  In  Hearlnga.  Special  S>ib- 
cnnmiittee  on  Invasion  of  Privacy,  "Special  Inquiry  on  Invasion  of  Privacy,"  op,  clt., 
pp.  3-4. 
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Public  hearings  on  specific  legislative  proposals  related  to  H.E. 
16373  were  held  by  the  Subcommittee  in  June  1972,  and  in  February, 
April,  and  May  1974,  on  a  number  of  revised  privacy  measures — H.R. 
12206,  H.R.  12207,  H.R.  13303,  H.R.  13304,  H.R.  13872,  H.R.  14493, 
etc. 

Subcommittee  markup  sessions  were  held  in  May,  June,  and  July 
to  draft  effective  and  workable  language  to  reach  a  balance  between 
the  individual's  rights  to  privacy  and  the  government's  need  for  per- 
sonal information.  During  this  period,  much  of  the  technical  detail 
of  H.R.  16373  was  worked  out  in  informal  meetings  among  the  Sub- 
committee's staff,  the  assistant  minority  counsel  for  the  Committee, 
officials  of  the  Office  of  Management  and  Budget,  and  representatives 
of  the  Vice  President's  Committee  on  the  Right  of  Privacy. 

After  agreement  in  principle  was  reached  by  the  Subcommittee  on 
most  of  the  specific  language,  a  clean  bill — H.R.  16373 — was  intro- 
duced by  Subcommittee  Chairman  Moorhead  on  August  12,  1974,  co- 
sponsored  by  13  Members,  including  several  leading  sponsors  of  pri- 
vacy protection  legislation  in  the  House.  The  bill  was  subsequently 
reported  favorably  by  the  Subcommittee  on  September  12, 1974,  with- 
out a  dissenting  vote. 

The  Government  Operations  Committee  considered  H.R.  16373  on 
September  19,  1974,  and  favorably  reported  it  to  the  House  on  Sep- 
tember 24,  1974,  by  a  roll  call  vote  of  39  to  0. 

Discussion 

Because  of  the  complex  interrelationships  of  the  major  provisions 
of  this  legislation,  each  of  its  subsections  is  explained  in  detail  in  this 
part  of  the  report. 

DEFINITIOXS 

Section  3  of  H.R.  16373  sets  forth  the  new  privacy  protection  sec- 
tion 552a  of  title  5,  United  States  Code,  and  in  section  (a)  provides 
six  definitions  of  terms  used  in  the  new  section : 

Section  (a)  (1)  defines  the  term  "agency." 

Section  (a)  (2)  defines  the  term  "individual"  as  affected  by  this 
measure  as  a  "citizen  of  the  United  States  or  an  alien  lawfully  ad- 
mitted for  permanent  residence"  in  the  United  States ;  thus,  it  would 
not  affect  any  other  foreign  nationals. 

Section  (a)  (3)  defines  the  term  "maintain"  with  respect  to  agency 
records  to  include  the  other  terms  "collect,  use,  or  disseminate;". 

Section  (a)  (4)  defines  the  term  "record"  as  "any  collection  or 
grouping  of  information  about  an  individual  that  is  maintained  by  an 
agency  and  that  contains  his  name  or  identifying  number,  symbol,  or 
other  identifying  particular  assigned  to  such  individual."  This  encom- 
passes records  contained  in  either  manual  files  or  automated  or  com- 
puterized forms. 

Section  (a)  (5)  defines  the  term  "system  of  records"  as  "a  group 
of  any  records  under  the  control  of  any  agency  from  which  informa- 
tion is  retrieved  by  the  name  of  the  individual  or  by  some  other  iden- 
tifying number,  symbol,  or  other  identifying  particular  assigned  to 
each  such  individual ;". 
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Section  (a)  (6)  defines  the  term  "statistical  reporting  or  research 
record"  as  "a  record  in  a  system  of  records  maintained  for  statistical 
research  or  reporting  purposes  only  and  not  used  in  whole  or  in  part 
in  making  any  determination  about  an  identifiable  individual,  except 
as  provided  by  section  8  of  title  13,  United  States  Code."  This  latter 
provision  permits  the  Census  Bureau  to  furnish  transcripts  of  census 
records  for  genealogical  and  other  proper  purposes  and  to  make  spe- 
cial statistical  surveys  from  census  data  for  a  fee  upon  request. 

COXDITIONS  OF  DISCLOSURE 

Section  552a  (b)  provides  that  no  Federal  agency  shall  disclose  any 
record  containing  personal  information  about  an  individual  without 
his  approval  to  any  person  not  employed  by  that  agency  or  to  another 
agency  except  mider  certain  special  conditions. 

The  consent  requirement  may  well  be  one  of  the  most  important, 
if  not  the  most  important,  provisions  of  the  bill.  No  such  transfer  could 
be  made  unless  it  was  pursuant  to  a  written  request  by  the  individual  or 
by  his  prior  written  consent.  This  requirement  would  apply  to  all  so- 
called  "non-routine"  transfers  of  information.  It  is  not  the  Commit- 
tee "s  intent  to  impede  the  orderly  conduct  of  government  or  delay  serv- 
ices performed  in  the  interests  of  the  individual.  Under  the  condi- 
tional disclosure  provisions  of  the  bill,  "routine"  transfers  will  be 
permitted  without  the  necessity  of  prior  Avritten  consent.  A  "non- 
routine"  transfer  is  generally  one  in  which  the  personal  information 
on  an  individual  is  used  for  a  purpose  other  than  originally  intended. 

Agencies  will  be  required  to  publish  annually  in  the  Federal  Reg- 
ister a  description  of  each  "routine"  purpose  for  which  personal  in- 
formation records  are  used  or  intended  to  be  used.  The  Committee 
intends  to  exercise  a  vigorous  oversight  check  on  agencies  to  make 
certain  as  much  as  possible  that  no  "non-routine"  transfers  of  records 
of  the  type  requiring  prior  written  consent  are  either  hidden  or 
blanketed  in  under  the  "routine"  category  to  nullify  the  basic  pro- 
tections of  the  law  to  individuals. 

Another  exception  to  the  consent  requirement  is  where  a  personal 
information  record  is  transferred  to  another  agency,  including  state 
and  local  instrumentalities,  for  a  law  enforcement  activity  if  such 
activity  is  authorized  by  law  and  if  the  head  of  the  agency  seeking  the 
infoiTOation  has  made  a  written  request  specifying  the  particular  por- 
tion desired  and  the  criminal  or  civil  law  enforcement  activity  for 
which  the  record  is  sought. 

A  record  cannot  be  transferred  to  another  agency  for  statistical  re- 
porting or  research  purposes  unless  it  is  in  a  form  that  is  not  individ- 
ually identifiable.  This,  for  example,  would  prohibit  such  things  as  the 
transfer  of  personal  financial  information  on  income  tax  returns  of 
farmers  to  the  Department  of  Agriculture  without  the  prior  written 
consent  of  farmers. 

An  exception  to  this  requirement  would  be  made  for  the  transfer  of 
records  to  the  Bureau  of  the  Census  for  purposes  of  planning  or  car- 
rying out  a  census,  survey,  or  related  activity.  Laws  relating  to  the 
Bureau  of  the  Census  are  very  strict,  limiting  access  to  such  records 
only  to  Census  employees  and  prohibiting  their  removal  from  the 
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premises  and  control  of  the  Bureau.  Even  the  Federal  Bureau  of  In- 
vestigation is  not  permitted  to  examine  individual  Census  records. 
The  Committee  believes  the  privacy  rights  of  individuals  already  are 
adequately  protected  in  the  case  of  Census  records  and  the  Bureau  of 
the  Census  is  not  involved  in  making  individual  program,  determina- 
tions comparable  to  other  agencies. 

The  Committee  is  of  the  view  that  special  consideration  must  be 
given  to  valid  emergency  situations,  sucli  as  an  aii'line  crash  or  epidem- 
ic, Avhere  consent  cannot  be  obtained  because  of  time  and  distance  and 
instant  action  is  required,  perhaps  as  a  matter  of  life  or  death.  The  bill 
provides  that  in  these  situations  record  transfers  can  be  made  Avithout 
the  usual  prior  written  consent  if,  on  such  disclosure,  notification  is 
transmitted  to  the  individuaFs  last  known  address.  This  provision  is 
necessary  so  that  government  doctors  and  other  P'ederal  employees  are 
not  in  the  position  of  being  technically  in  violation  of  the  law. 

The  legislation  also  waives  the  consent  provision  when  personal  in- 
formation is  transferred  to  the  National  Archives  as  a  record  which 
has  sufficient  historical  or  other  value  to  warrant  its  continued  preser- 
vation by  the  government.  In  any  case,  the  archival  record  protections 
contained  in  ( 1 )  ( 1 )  would  apply  to  such  records. 

The  final  exception  in  the  disclosure  section  relates  to  personal  in- 
formation needed  by  the  Congress  and  its  committees  and  subcommit- 
tees. Occasionally,  it  is  necessary  to  inquire  into  such  subjects  for  leg- 
islative and  investigative  reasons. 

This  legislation  would  have  an  effect  on  subsection  (b)  (6)  of  the 
Freedom  of  Information  Act  (5  U.S.C.  section  552),  whicli  states 
that  the  provisions  regarding  disclosure  of  information  to  the  public 
shall  not  apply  to  material  "the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of  personal  privacy."  H.R.  1G373 
would  make  all  individually-identifiable  information  in  Government 
files  exempt  from  public  disclosure.  Such  information  could  be  made 
available  to  the  public  only  pursuant  to  rules  published  by  agencies 
in  the  Federal  Register  permitting  the  transfer  of  particular  data  to 
persons  other  than  the  individuals  to  whom  they  pertain. 

The  Committee  does  ]iot  desire  that  agencies  cease  making  iiidivid- 
ually-identifiable  records  open  to  the  public,  including  the  pi'ess,  for 
inspection  and  copying.  On  the  contrary,  it  believes  that  the  public  in- 
terest requires  the  disclosure  of  some  personal  information.  Example?; 
of  such  information  are  certain  data  about  goA^ernment  licensees,  and 
the  names,  titles,  salaries,  and  duty  stations  of  most  Federal  emjiloy- 
ees.  The  Committee  merely  intends  that  agencies  consider  the  dis- 
closure of  this  type  of  information  on  a  category-by-category  basis 
and  allow  by  published  rule  only  those  disclosures  which  would  not 
violate  the  spirit  of  the  Freedom  of  Information  Act  by  constituting 
"clearly  unwai^anted  invasions  of  personal  privacy." 

Last,  the  Committee  is  cognizant  of  the  fact  that  the  Federal  Re- 
ports Act  (chapter  35  of  title  44,  United  States  Code)  also  restricts 
conditions  of  disclosure  of  personal  information  by  government  agen- 
cies. The  purpose,  scope,  and  administration  of  that  act  are  different 
from  similar  aspects  of  H.R.  16373.  Some  records  would  be  subiect  to 
the  provisions  of  both  the  Federal  Reports  Act  and  this  legislation, 
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however.  The  Committee  intends  that  restrictions  on  the  transfer  of 
individually-identifiable  data  be  as  strong  as  they  can  be  without  im- 
pairing the  ability  of  government  agencies  to  perform  their  duties. 
It  believes  that  the  restrictions  contained  in  this  bill  are  stronger  than 
the  ones  contained  in  section  3508(b)  of  title  44,  U.S.C.,  and  that  they 
should  consequentlj-  be  followed  with  respect  to  the  disclosure  of  per- 
sonal information.  Insofar  as  the  restrictions  of  44  U.S.C.  section  3508 
(b)  may  be  stronger,  however,  the  Committee  intends  that  they  should 
be  followed. 

ACCOUNTING  OF  CERTAIN  DISCLOSURES 

H.K.  16373  also  provides  in  section  552a (c)  that  each  agency  shall 
keep  an  accurate  accounting  of  the  date,  nature  and  purpose  of  each 
disclosure  of  a  record  to  any  person  or  to  another  agency,  including 
the  name  and  address  of  the  person  or  agency  to  whom  such  disclosure 
is  made.  Exceptions  to  this  would  be  when  the  record  is  used  by  em- 
ployees of  the  same  agency  who  need  it  in  the  performance  of  their 
duties  and  when  disclosures  are  made  to  the  public  from  records  which 
by  law  or  regulation  are  open  to  public  inspection  or  copying. 

The  Committee  has  used  the  term  "accounting,"  rather  than  "rec- 
ord," to  indicate  that  an  agency  need  not  make  a  notation  on  a  single 
document  of  every  disclosure  of  a  particular  record.  The  agency  may 
use  any  system  it  desires  for  keeping  notations  of  disclosures,  provided 
that  it  can  construct  from  its  system  a  document  listing  of  all  dis- 
closures. 

The  agency  must  retain  the  accounting  for  at  least  five  years  and 
make  it  available  to  the  individual  concerned  at  his  request,  except  for 
the  part  dealing  with  transfers  for  civil  and  criminal  law  enforcement 
purposes. 

Under  the  provisions  of  section  552a (d),  which  are  described  below, 
an  agency  may  correct  an  individual's  record  or  note  that  a  portion 
of  the  record  is  in  dispute.  Section  (c)  requires  the  agency  to  inform 
any  person  or  other  agency  to  whom  it  disclosed  a  record  within  two 
years  preceding  the  making  of  the  correction  or  notation  of  dispute 
about  this  amendment  to  the  record. 

Corrections  or  notations  of  dispute  made  to  records  disclosed  prior 
to  the  effective  date  of  the  legislation  or  for  which  no  accounting  of  a 
disclosure  is  required  would  be  exempt  from  this  requirement. 

ACCESS  TO  RECORDS 

Section  552a (d)  grants  each  individual  access  to  records  pertaining 
to  him  which  are  maintained  by  government  agencies  and  permits  him 
to  request  amendment  of  his  records.  Each  agency  must  under  this 
provision  make  any  correction  of  the  documents  which  the  individual 
requests  or  inform  that  person  why  it  refuses  to  make  the  change  and 
allow  him  to  appeal  the  refusal  within  the  agency. 

Whenever  an  agency  determines  on  appeal  not  to  alter  a  record,  it 
nmst  i:)ermit  the  individual  to  file  a  concise  statement  of  his  reasons  for 
disagreement.  Additionally,  it  must  make  copies  of  that  statement 
available  to  persons  or  agencies  to  whom  it  later  transfers  the  disputed 
portion  of  the  record. 
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The  Committee  believes  that  this  provision  is  essential  to  achieve  an 
important  objective  of  the  legislation :  Ensuring  that  individuals  know 
what  Federal  records  are  maintained  about  them  and  have  the  oppor- 
tunity to  correct  those  records.  The  provision  should  also  encourage 
fulfillment  of  another  important  objective:  maintaining  government 
records  about  individuals  with  such  accuracy,  relevance,  timeliness, 
and  completeness  as  is  reasonably  necessary  to  assure  fairness  to  indi- 
viduals in  making  determinations  about  them.  The  constant  vigilance 
of  individual  citizens  backed  by  legal  redress  is  the  best  means,  in  the 
Committee's  opinion,  of  making  certain  that  government  treats  people 
fairly. 

AGENCY  REQUIREMENTS 

Section  552a  (e)  is  intended  to  ensure  that  all  individuals  may  know 
the  administrative  structure  of  all  systems  of  records;  the  uses  to 
which  such  records  will  be  put ;  and  the  procedures  by  which  access, 
if  mandated,  may  be  had  and  inaccurate  records  contested.  The  sec- 
tion also  requires  that  any  record  used  to  make  a  determination  about 
an  individual  be  maintained  in  an  accurate,  timely,  and  relevant  fash- 
ion. By  the  term  "determination"  the  Committee  means  any  decision 
affecting  the  individual  which  is  in  whole  or  in  part  based  on  informa- 
tion contained  in  the  record  and  which  is  made  by  any  person  or  any 
agency. 

Section  (e)  (1)  requirements  relate  only  to  those  records  which  are 
compiled  from  information  received  directly  from  the  concerned  indi- 
vidual. The  purpose  of  these  requirements  is  to  ensure  that  individuals 
supplying  information  for  a  record  system  are  fully  aware  of  what  the 
record  will  be  used  for  and  whether  or  not  a  response  to  the  request 
is  mandatory  or  voluntary. 

Under  section  (e)  (1)  (D)  the  individual  must  be  informed  of  the 
consequences  of  not  providing  any  or  all  of  the  requested  information. 
If  the  requested  information  is  required  to  be  provided  by  statute, 
the  notification  to  the  individual  should  indicate  the  statutory  provi- 
sion and  its  reach.  If  failure  to  provide  the  information  could  subject  • 
the  individual  to  loss  of  a  government  benefit,  the  extent  of  such  loss 
should  be  indicated.  If  there  is  no  adverse  effect  on  the  individual  for 
failure  to  comply  with  any  or  all  of  the  request,  that  information 
should  also  be  noted. 

Section  (e)  (2)  encompasses  the  public  notice  required  to  be  made 
by  each  agency.  The  intent  of  this  section  is  to  ensure  that  the  essen- 
tial characteristics  of  all  information  systems  covered  by  this  Act  are 
known  to  the  public.  The  existence  and  character  of  each  system, 
whether  or  not  exempt  from  other  requirements  of  this  Act,  must  be 
published  in  the  Federal  Register  as  required  by  this  section. 

Under  section  (e)  (2)  (A)  the  name  and  location  of  each  system  must 
be  published.  If  a  system  is  located  in  more  than  one  place,  each  loca- 
tion must  be  listed.  Under  section  (e)  (2)  (B)  the  categories  of  indi- 
viduals whose  records  are  maintained  in  the  system  must  be  listed.  The 
purpose  of  this  requirement  is  to  enable  an  individual  to  cletermine 
if  information  on  him  might  be  in  such  system.  The  description  of  the 
categories  should  therefore  be  clearly  stated  in  non-technical  terms 
understandable  to  individuals  unfamiliar  with  data  collection 
technicfues. 
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Under  section  (e)  (2)  (C)  the  categories  of  records  maintained 
should  be  listed  in  a  manner  similar  to  that  of  (e)  (2)  (B)  so  as  ade- 
quately to  inform  individuals  unfamiliar  with  data  collection  as  to 
the  kinds  of  records  held  in  the  system.  The  listing  of  "routine  pur- 
poses" under  (e)(2)(D)  should  include  all  uses  to  which  the  records 
will  be  put  in  the  normal  course  of  business.  Transfer  of  a  record  for 
any  use  which  is  not  published  under  this  subsection  will  require  a 
request  by  or  prior  written  consent  of  the  individual  to  whom  the 
record  pertains  as  provided  under  552a  (b) . 

Section  (e)(2)  (E)  and  (F)  requires  the  agencies  adequately  to  in- 
form the  public  as  to  the  policies  governing  the  physical  custody  and 
protection  of  the  record  systems  and  to  advise  the  public  of  the  agency 
official  who  is  responsible  for  the  maintenance  of  the  system. 

The  provisions  of  section  (e)  (2)  (G)  and  (H)  may  he  satisfied  by 
publication  of  the  applicable  rules  made  under  552a(f). 

In  reference  to  the  requirement  in  (e)  (3)  relating  to  "timeliness," 
the  Committee  intends  this  word  to  mean  that  a  record  was  timely  at 
the  point  when  the  determination  by  the  agency  about  the  individual 
was  actually  made. 

Section  (e)  (4)  prohibits  the  maintenance  of  any  record  under  this 
Act  which  concerns  the  political  or  religious  beliefs  or  activities  of  any 
individual  as  defined  by  this  Act  unless  the  individual  authorizes  the 
maintenance  of  such  record  or  unless  the  maintenance  of  such  record 
is  expressly  authorized  by  statute. 

AGENCY  RULES 

Under  section  552a (f)  each  agency  must  establish  rules  by  which 
individuals  may  be  apprised  of  information  about  them  in  record  sys- 
tems and  by  which  such  individuals  may  challenge  inaccuracies  in 
those  records. 

The  rules  required  under  (f )  (1)  through  (5)  must  be  promulgated 
in  accordance  with  the  provisions  of  5  U.S.C.  section  553. 

Under  section  (f )  (1)  the  agency  is  required  to  establish  procedures 
whereby  upon  the  request  of  an  individual,  the  agency  must  notify  him 
if  the  system  which  he  names  does  or  does  not  contain  a  record  per- 
taining to  him. 

Under  section  (f )  (2)  each  agency  must  promulgate  rules  by  which 
an  individual  seeking  access  to  his  records  can  sufficiently  identify 
himself  as  the  individual  named  in  the  record.  Such  identification 
should  if  possible  be  made  in  person  by  the  individual  seeking  access 
to  his  record.  However,  agencies  should  make  efforts  to  ensure  that 
individuals  who  are  luiable  to  appear  at  a  designated  location  can 
satisfy  identification  requirements  by  other  means. 

Under  (f )  (3)  each  agency  must  establish  procedures  for  disclosing 
pertinent  records  or  information  to  individuals  upon  request.  If  a 
record  contains  information  about  more  than  one  individual  or  con- 
tains other  data  not  pertaining  to  the  individual  requesting  the  record, 
only  the  information  pertaining  to  the  requesting  individual  must  be 
disclosed. 

If,  in  the  judgment  of  the  agency,  the  transmission  of  medical  in- 
formation directly  to  a  requesting  individual  could  have  an  adverse 
effect  upon  such  individual,  the  rules  which  the  agency  promulgates 
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should  provide  means  whereby  an  individual  wiio  would  be  adversely 
affected  by  receipt  of  such  data  may  be  apprised  of  it  in  a  manner 
which  would  not  cause  such  adverse  effects.  An  example  of  a  rule 
serving  such  purpose  would  be  transmission  to  a  doctor  named  by  the 
requesting  individual. 

Under  section  (f )  (4)  each  agency  must  establisli  i-ules  by  which 
an  individual  seeking  to  amend  his  record  may  have  the  request  re- 
viewed and  if  denied  an  initial  review  may  appeal  such  denial. 

This  section  additionally  authorizes  agency  heads  to  promulgate 
such  other  rules  as  will  enable  individuals  to  enforce  fully  their  rights 
under  this  Act. 

Section  (f )  (5)  authorizes  the  establishment  of  copying  fees  at  the 
discretion  of  the  agency.  However,  an  agency  may  not  charge  the  in- 
dividual for  time  spent  in  searching  for  requested  records  or  for  time 
spent  in  reviewing  records  to  determine  if  they  fall  within  the  dis- 
closure requirements  of  the  Act.  , 

Finally,  section  (f)  requires  the  publication  of  an  annual  compila- 
tion of  all  regulations  promulgated  by  all  agencies  pursuant  to  this 
section. 

The  Office  of  the  Federal  Register  is  responsible  for  publication  of 
this  compilation  and  is  directed  to  publish  it  in  a  form  readily  avail- 
able to  the  public  at  low  cost. 

CIVIL  REMEDIES 

The  section  authorizing  civil  actions  by  individuals  is  designed  to 
assure  that  any  individual  who  has  been  refused  lawful  access  to  his 
record  or  information  about  him  in  a  record,  or  has  otherwise  been 
injured  by  an  agency  action  which  was  based  upon  an  improperly 
constituted  record,  will  have  a  remedy  in  the  Federal  District  courts. 

Actions  may  be  brought  if  the  agency  refuses  lawful  access  upon 
request  of  an  individual.  An  action  also  lies  if  the  agency  makes  an 
adverse  determination  based  upon  a  record  which  is  inaccurate,  un- 
timely, or  incomplete.  However,  in  order  to  sustain  such  action,  the 
individual  must  demonstrate  the  causal  relationship  between  the  ad- 
verse determination  and  the  incompleteness,  inaccuracy,  irrelevance  or 
request  of  an  individual.  An  action  also  lies  if  the  agency  makes  an 
luitimeliness  of  the  record.  Additionally,  an  action  will  lie  for  the  fail- 
ure of  the  agency  to  comply  with  any  other  section  of  this  law  when 
such  non-compliance  has  an  adverse  effect  upon  the  aggrieved 
individual. 

The  court  may  enjoin  an  agency  from  withholding  records  which  do 
not  fall  within  the  exemptions  set  forth  in  sections  552a(j)  or  (k). 
The  court  is  required  to  determine  such  matters  de  novo  and  the  bur- 
den of  proof  is  upon  the  agency  to  sustain  the  exemption. 

Reasonable  attorney  fees  and  costs  may  be  assessed  against  the  gov- 
ernment in  any  case  where  the  plaintiff  substantially  prevails.  It  is 
intended  that  such  award  of  fees  not  be  automatic,  but  rather,  that  the 
courts  consider  the  criteria  as  delineated  in  the  existing  body  of  law 
governing  the  award  of  fees.  However,  when  an  action  is  brought 
under  section  (g)  (1)  (B)  or  (C)  and  when  the  agency  has  been  ad- 
judged to  have  acted  in  a  manner  which  was  willful,  arbitrary,  or 
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capricious,  the  government  shall  be  liable  for  reasonable  attorney  fees 
and  costs. 

In  addition  to  the  award  of  fees  and  costs,  the  United  States  is  liable 
for  actual  damages  resulting  from  the  willful,  arbitrary,  or  capricious 
action  of  an  agency  in  a  suit  brought  under  section  (g)  ( 1)  (B)  or  (C). 

Venue  lies  in  the  district  where  the  complainant  resides  or  has  his 
place  of  business,  where  the  agency  records  are  situated,  or  in  the  Dis- 
trict of  Columbia.  The  statute  of  limitations  is  two  years  from  the  date 
upon  which  the  cause  of  action  arises,  except  for  cases  in  which  the 
agency  has  materially  or  willfully  misrepresented  any  information  re- 
quired to  be  disclosed  and  when  such  misrepresentation  is  material  to 
the  liability  of  the  agency.  In  such  cases  the  statute  of  limitations  is 
two  years  from  the  date  of  discovery  by  the  indicidual  of  the  mis- 
representation. 

RIGHTS  OF  LEGAL  GUARDLANS 

Section  (h)  provides  that  the  parent  of  any  minor,  or  the  legal 
guardian  of  any  individual  who  has  been  declared  to  be  incompetent 
due  to  physical  or  mental  incapacity  or  age  by  a  court  of  competent 
jurisdiction  may  act  on  behalf  of  such  individual  with  respect  to  his 
rights  under  this  law. 

CRIMINAL  PENALTIES 

Any  officer  or  employee  of  the  United  States  who  has  access  to  or 
possession  of  a  record  the  disclosure  of  which  is  prohibited  by  the  Act 
or  by  the  rules  made  pursuant  to  this  act  and  who  knowingly  discloses 
such  information  to  a  person  or  agency  not  entitled  to  receive  such  in- 
formation is  liable  for  a  fine  of  not  more  than  $5,000. 

Any  person  who  knowingly  and  willfully  obtains  a  record  concern- 
ing an  individual  from  any  agency  under  false  pretenses  is  liable  for  a 
fine  of  not  more  than  $5,000. 

GENERAL  EXEMPTIONS 

Section  552a(j)  would  permit  the  head  of  any  agency  to  exempt 
certain  systems  of  records  within  his  agency  from  virtually  all  the 
requirements  of  the  legislation.  Only  records  maintained  by  the  Cen- 
tral Intelligence  Agency  and  criminal  justice  records  could  be  so  ex- 
empted. Even  they  would  be  subject  to  the  requirements  relating  to 
conditions  of  disclosure  (section  552a  (b))  and  publication  of  notice 
of  the  existence  and  character  of  each  system  of  records  (section  552a 
(e)(2)(A)  through  (F)). 

The  Committee  believes  that  such  a  broad  examination  is  permissible 
for  these  two  types  of  records  because  they  contain  particularly  sensi- 
tive information.  C.I. A.  files  may  include  the  most  delicate  informa- 
tion regarding  national  security.  Criminal  justice  records  are  so 
different  in  use  from  other  kinds  of  records  that  their  disclosure  should 
be  governed  by  separate  legislation. 

Tlie  Committee  has  made  certain,  however,  that  a  notice  of  the  exist- 
ence and  character  of  these  systems  of  records  must  be  published  at 
least  annually  in  the  Federal  Register.  We  believe  that  the  government 
should  maintain  no  secret  system  of  records  about  its  own  citizens.  We 
have  also  made  sure  that  systems  may  be  exempted  from  certain  re- 
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'quirements  of  the  bill  only  after  the  head  of  an  agency  promulgates 
rules  which  are  open  to  public  comment  before  they  become  effective. 
By  this  means,  people  will  be  afforded  an  opportunity  to  make  their 
Adews  on  proposed  exemptions  known  to  the- appropriate  agencies,  and 
agencies  will  be  able  to  modify  their  decisions  taking  those  views  into 
account. 

The  Committee  also  wishes  to  stress  that  this  section  is  not  intended 
to  require  the  C.I. A.  and  criminal  justice  agencies  to  withhold  all  their 
personal  records  from  the  individuals  to  whom  they  pertain.  We  urge 
those  agencies  to  keep  open  whatever  files  are  presently  open  and  to 
make  available  in  the  future  whatever  files  can  be  made  available  with- 
out clearly  infringing  on  the  ability  of  the  agencies  to  fulfill  their 
missions. 

SPECIFIC  EXEMPTIONS 

Section  552a  (k)  would  permit  the  head  of  any  agency  to  exempt 
certain  systems  of  records  within  his  agency  from  some  of  the  require- 
ments of  the  legislation.  The  requirements  from  which  these  systems 
could  be  exempted  are  primarily  those  dealing  with  access  by  indi- 
viduals to  records  about  themselves.  Only  four  categories  of  systems  of 
records  could  be  so  excluded : 

1.  Information  classified  in  the  interest  of  national  defense  or 
foreign  policy; 

2.  Investigatory  material  compiled  for  law  enforcement  purposes, 
except  for  information  that  is  contained  in  criminal  justice  records 
(which  are  subject  to  section  552a(j))  and  information  that  is  open 
to  public  inspection  under  section  552  of  this  title,  (the  Freedom  of 
Information  Act)  ; 

3.  Secret  Service  files  maintained  in  connection  with  providing  pro- 
tective services  to  the  President  or  other  individuals ;  and 

4.  Records  lequired  by  statute  to  be  maintained  and  used  solely  as 
statistical  research  or  reporting  records. 

Sound  reasons  of  public  policy  justify  exempting  each  of  these 
groups  of  records  from  individual  access. 

1.  In  some  cases,  disclosure  of  classified  information,  even  to  the 
person  to  whom  it  pertains,  could  damage  the  national  defense  or 
foreign  policy,  for  the  information  would  no  longer  be  subject  to  all 
the  security  controls  it  is  properly  subject  to  as  classified  matter. 

2.  Individual  access  to  certain  law  enforcement  files  could  impair 
investigations,  particularly  those  which  involve  complex  and  con- 
tinuing patterns  of  behavior.  It  could  alert  subjects  of  investigations 
that  their  activities  are  being  scrutinized,  and  thus  allow  them  time 
to  take  measures  to  prevent  detection  of  illegal  action  or  escape 
prosecution. 

3.  Access  to  Secret  Service  intelligence  files  on  certain  individuals 
would  vitiate  a  critical  part  of  Secret  Service  work  which  was  specif- 
ically recommended  by  the  "Warren  Commission  that  investigated  the 
assassination  of  President  Kennedy  and  funded  by  Congress. 

4.  Disclosure  of  statistical  records  in  most  instances  would  not  pro- 
vide any  benefit  to  anyone,  for  these  records  do  not  have  a  direct 
effect  on  any  given  individual;  it  would,  however,  interfere  with  a 
legitimate,  Congressionally-sanctioned  activity. 
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As  with  systems  of  records  which  are  exempted  from  virtually  all 
requirements  of  the  legislation  by  section  552a(jK  the  systems  of 
records  described  in  section  (k)  may  be  exempted  irom  requirements 
only  after  the  head  of  ah  agency  promulgates  rules  which  are  open 
to  public  comment  before  they  become  effective.  Also  as  with  section 
(j)  records,  the  Committee  urges  agencies  maintaining  section  (k) 
records  to  open  those  documents  to  the  individuals  named  in  them  inso- 
far as  such  action  would  not  impair  the  proper  functioning  of  the 
agencies. 

ARCHIVAL  RECORDS 

Section  552a  (1)  prescribes  special  provisions  for  records  which 
are  under  the  custody  or  control  of  the  National  Archives  and  Records 
Service,  a  constituent  agency  of  the  General  Services  Administration. 

Paragraph  (1)  of  this  section  deals  with  agency  records  accepted 
by  the  Administrator  of  General  Services  for  storage,  processing,  and 
servicing  which  are  now  being  provided  by  Federal  Records  Centers. 
These  records  are  under  the  control  of  the  agencies  which  deposited 
them ;  the  National  Archives  and  Records  Service  merely  has  custody 
of  them  while  it  is  providing  storage  in  Records  Centers.  Consequently, 
the  paragraph  states  that  these  records  shall,  for  the  purposes  of  this 
section,  be  considered  to  be  maintained  by  the  agency  which  deposited 
them  and  shall  be  subject  to  the  provisions  of  this  section.  The  Admin- 
istrator of  General  Services  shall  not  disclose  any  of  these  records 
except  to  the  agency  which  maintains  them  or  pursuant  to  rules 
established  by  that  agency. 

Paragraphs  (2)  and  (3)  deal  with  agency  records  pertaining  to 
identifiable  individiials  which  are  transferred  to  the  National  Archives 
itself  as  records  which  have  sufficient  historical  or  other  value  to  war- 
rant their  continued  preservation  by  the  United  States  Government. 
These  records  are  under  the  actual  control  of  the  Archives;  conse- 
quently, they  shall,  for  the  purposes  of  this  section,  be  considered  to 
be  maintained  by  that  agency. 

Under  paragraph  (2),  records  which  were  transferred  to  the 
Archives  prior  to  the  effective  date  of  this  section  shall  not  be  subject 
to  the  provisions  of  the  legislation.  The  Committee  has  written  this 
exclusionary  statement  into  the  bill  because  it  feels  that  requiring  the 
Archives  to  reorganize  large  quantities  of  documents  which  are  being 
used  only  for  historical  purposes  would  be  expensive  and  would  aid 
no  one. 

Under  paragraph  (3) .  records  which  are  transferred  to  the  Archives 
after  the  effective  date  shall  be  subject  to  most  of  the  provisions  of  the 
bill.  Since  the  records  would  already  have  been  organized  in  con- 
formity with  the  requirements  of  this  section  by  the  agency  transfer- 
ring them  to  the  Archives,  maintaining  them  in  continued  conformity 
with  thi=  law  would  not  require  any  special  effort.  Permitting  access 
to  the  records  by  individuals  named  in  them  would  also  be  reason- 
able if  access  had  been  permitted  by  the  agency  which  transferred  the 
records  to  the  Archives.  (Insofar  as  a  record  could  have  been  exempted 
from  access  under  section  552a (j)  or  (k)  before  its  transfer  to  the 
Archives,  it  could  of  course  be  similarly  exempted  after  transfer  by 
the  Archivist  of  the  United  States.) 
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Records  under  the  control  of  the  Archives  would  not,  however,  be 
subject  to  the  provisions  of  this  law  which  permit  changes  in  docu- 
ments at  the  request  of  the  individual  named  in  them.  A  basic  ar- 
chival rule  holds  that  archivists  may  not  remove  or  amend  informa- 
tion in  any  records  placed  in  their  custody.  The  principle  of  main- 
taining the  integrity  of  records  is  considered  one  of  the  most  important 
rules  of  professional  conduct.  It  is  important  because  historians  quite 
properly  want  to  learn  the  true  condition  of  past  government  records 
when  doing  research ;  they  frequently  find  the  fact  that  a  record  was 
inaccurate  is  at  least  as  important  as  the  fact  that  a  record  was  ac- 
curate. 

The  Committee  believes  that  this  rule  is  eminently  reasonable  and 
should  not  be  breached  even  in  the  case  of  individually  identifiable 
records.  Once  those  documents  are  given  to  the  Archives,  they  are 
no  longer  used  to  make  any  determination  about  any  individual,  so 
amendment  of  them  would  not  aid  anyone.  Furthermore,  the  Archives 
has  no  way  of  knowing  the  true  state  of  contested  information,  since 
it  does  not  administer  the  program  for  which  the  data  was  collected ; 
it  cannot  make  judgments  as  to  whether  records  should  be  altered. 

ANNUAL  REPORT 

Section  (m)  provides  that  the  President  shall  submit  to  the  Speaker 
of  the  House  of  Representatives  and  the  President  of  the  Senate,  by 
June  30  of  each  calendar  year,  a  consolidated  report,  separately  list- 
ing for  each  Federal  agency  the  number  of  records  contained  in  any 
system  of  records  that  were  exempted  from  the  operative  provisions 
of  this  law  under  the  terms  of  section  (j)  or  (k).  Also  to  be  included 
in  the  annual  report  would  be  the  reasons  for  such  exemptions  and 
other  information  indicating  efforts  to  comply  with  the  law.  It  is 
hoped  that  all  such  information  would  be  made  public.  If,  however, 
the  nature  of  any  such  exemption  requires  a  security  classification 
marking,  it  should  be  placed  in  a  separate  part  of  the  report  so  as  not 
to  affect  the  remainder  of  the  annual  report. 

TECHNICAL  CHANGES 

Section  4*  of  the  bill  makes  necessary  revisions  of  the  chapter  listing 
of  chapter  5,  title  5,  United  States  Code  to  add  this  new  section  552a 
— "Records  about  individuals". 

EFFECTIVE  DATE 

Section  5  of  the  bill  provides  that  it  become  effective  on  the  180th 
day  following  the  date  of  enactment. 

Cost  Estimate 

In  compliance  with  clause  7  of  rule  XIII  of  the  House  of  Repre- 
sentatives, the  following  statement  is  made  relative  to  the  cost  which 
might  be  incurred  in  implementing  this  bill. 

The  Office  of  Management  and  Budget  (0MB)  estimates  the  annual 
cost  of  implementing  this  bill  as  between  $200  million  to  $300  million 
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a  year,  with  a  one-time  "start-up"  cost  of  $100  million.  Thus,  the  five- 
year  estimate  would  range  from  $1.1  billion  to  $1,6  billion. 

However,  0MB  made  it  clear  that  its  estimates  cannot  have  a  higher 
degree  of  precision  because  of  many  imponderables,  including  possible 
savings  off-sets.  These  problems  were  described  in  a  letter  from  Mr. 
Robert  H.  Marik,  Associate  Director  of  0MB  for  Management  and 
Operations,  a  copy  of  which  may  be  found  in  the  appendix  of  this 
report. 

In  the  circumstances,  the  Committee  concurs  in  the  estimate  of  the 
Office  of  Management  and  Budget.  The  Committee  also  notes  the 
Administration  has  circulated  a  proposed  Executive  order  in  the 
various  agencies  of  the  Government  to  carry  out  the  objectives  of  this 
legislation.  That  Executive  order  was  designed  to  be  issued  in  the  event 
Congress  does  not  act.  It  is  patterned  very  much  after  the  House  bill, 
H.E.  16373,  now  before  you.  The  Office  of  Management  and  Budget 
has  stated  the  cost  of  implementing  this  proposed  Executive  order 
would  be  approximately  the  same  as  the  House  bill.  So  the  cost  factor 
appears  to  be  virtually  academic.  Our  Government,  subject  to  the 
President's  final  approval,  intends  to  spend  this  money  for  this  purpose 
whether  we  act  or  not.  However,  this  is  a  congressional  responsibility. 

AGENCY  VIEWS 

See  letter  from  0MB  and  Civil  Service  Commission,  dated  Septem- 
ber 18, 1974,  to  Chairman  Holifield. 

Executive  Office  of  the  President, 

Office  of  Management  and  Budget, 

Washington,  D.C.,  October  2, 1974. 

Hon.  William  S.  Moorhead, 

Chairman,  Fore/'gn  Operations  and  Government  Information  Sub- 
committee, Committee  on  Government  Operations,  House  of  Rep- 
resentatives, Washington,  D.C. 

Dear  Mr.  Chairman  :  This  letter  is  intended  to  summarize  our 
views  with  respect  to  H.R.  16373  which  was  recently'  ordered  to  be 
reported  by  the  Committee  on  Government  Operations. 

Since  time  does  not  permit  us  to  seek  the  view  of  all  agencies  con- 
cerned we  are  unable  to  speak  for  them.  However,  we  have  noted  that 
this  bill  is  in  most  respects  consistent  with  earlier  legislative  proposals 
which  were  reviewed  with  those  agencies. 

We  remain  concerned,  however,  that  the  bill  does  not  exempt  from 
certain  of  its  operative  provisions,  personnel  testing  and  examination 
material  and  other  personnel  security  and  evaluation  files,  especially 
those  containing  information  gathered  under  a  pledge  of  confiden- 
tiality. Permitting  unrestricted  individual  access  to  such  records 
would  seriously  hamper  agencies  in  evaluating  the  qualifications  and 
reliability  of  Federal  civilian,  military,  and  contractor  personnel. 

With  the  exception  of  tliese  provisions,  we  find  the  bill  to  be  gen- 
erally consistent  with  our  views  on  this  subject. 
Sincerely, 

Robert  H.  Marik, 
Associate  Director  for  Management  and  Operations. 
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U.S.  Civil  Service  Commission, 
Washington,         September  18, 197^. 

Hon.  Chet  Holifield, 

Chairman,  Committee  on  Government  Operations,  House  of  Repre- 
sentatives, Washington,  D.C. 
Dear  Mr.  Chairman  :  The  Civil  Service  Commission  strongly  urges 
that  the  Committee  restore  to  H.R.  163Y3  exemptions  which  will  en- 
able the  Commission  to  continue  efficiently  to  carry  out  its  responsi- 
bilities with  respect  to  Federal  employee  management.  The  exemption& 
were  in  paragraphs  (4)  and  (5)  of  the  proposed  section  562a(j)  to 
title  5,  United  States  Code,  as  added  by  section  3  of  H.R.  16373.  As 
introduced,  these  provisions  would  have  exempted  from  the  disclosure 
and  access-to-records  provisions  of  the  legislation : 

(4)  Investigatory  material  maintained  for  the  purpose  of  de- 
termining initial  or  continued  eligibility  or  qualification  for  Fed- 
eral employment,  military  service,  Federal  contracts,  or  access  to 
classified  information ;  or 

(5)  Material  used  for  appointment,  employment,  or  promotion 
in  the  Federal  service. 

The  latter  item  while  very  broad  was  intended  principally  to  pro- 
tect materials  used  in  civil  service  examinations. 

With  respect  to  investigative  material,  the  Commission  is  authorized 
and  directed,  pursuant  to  5  U.S.C.  3301  and  3302,  to  examine  into  the 
character  and  fitness  of  civil  service  applicants  in  order  to  determine 
their  relative  suitability  for  employment.  These  suitability  determi- 
nations are  essential  to  the  maintenance  of  a  high-caliber  work  force 
because  they  insure  that  from  the  standpoint  of  character  and  in- 
tegrity, as  well  as  of  qualifications,  we  select  the  very  best  applicants 
for  Government  employment. 

Our  long  experience  in  investigations  indicates  that  those  who  give 
witness  to  the  qualifications  and  integrity  of  others  are  ordinarily 
far  more  candid  when  the  information  is  given  under  pledge  of  confi- 
dence than  they  are  when  they  presumably  are  speaking  for  publica- 
tion. And  this  experience  is  borne  out  whether  the  person  who  reports 
to  us  is  a  former  employer,  an  associate,  or  a  neighbor.  Without  an 
exemption  similar  to  that  stated  in  subsection  (4)  quoted  above,  we 
could  not  maintain  the  confidentiality  of  the  information  we  receive  or 
of  its  sources,  with  the  result  that  we  could  not  effectively  perform  the 
full  reach  of  our  statutory  functions.  In  a  word,  we  could  not  give 
adequate  assurance  that  persons  employed  were  in  fact  qualified  from 
the  standpoint  of  either  competence  or  integrity. 

With  respect  to  examining  material,  the  Commission  must  maintain 
the  integrity  of  the  competitive  process  which  plays  such  an  impor- 
tant part  in  the  staffing  of  the  competitive  service.  Obviously,  in  de- 
termining the  relative  ability  of  competitors  for  Federal  positions,  the 
Commission  must  use  an  examining  process  which  is  scrupulously  fair 
to  all  who  are  concerned.  If  test  questions  and  rating  information  is 
made  available  to  the  persons  to  whom  they  pertain,  the  Commission 
Avill  be  unable  to  control  the  dissemination  of  such  information  to 
others.  Applicants,  by  learning  the  correct  answers  to  the  questions, 
could  use  the  information  to  compromise  the  fairness  of  the  entire  test- 
ing system,  and  reduce  to  a  shambles  the  open  competitive  examining 
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system  we  have  worked  so  hard  to  establish.  In  order  to  protect  our  ex- 
aminations from  compromise,  particularly  when  we  use  written  tests, 
we  currently  follow  procedures  in  which  we  compose  tests  of  differing 
series  of  similar  questions  and  this  scrambling  technique  barely  keeps 
us  ahead  of  those  who  would  exploit  our  tests  for  personal  or  com- 
mercial gain.  Without  an  exemption  for  materials  used  in  the  examin- 
ing process,  we  could  not  defend  our  tests  against  compromise.  In  addi- 
tion, if  the  names  and  ratings  of  other  applicants  must  be  revealed  to 
any  requesting  applicant,  questions  arise  as  to  whether  or  not  the 
rights  of  privacy  of  these  other  appl  icants  have  been  violated. 

We  also  believe  that  medical  records  of  employees  and  applicants 
should  not  be  generally  available,  even  to  the  applicant  or  employee, 
when  this  information  could  be  harmful  to  him.  Our  regulations  pro- 
vide for  release  of  this  information  to  the  person  requesting  it  only 
through  a  doctor  of  his  choice.  We  believe  that  this  procedure  should 
be  maintained. 

Time  has  permitted  only  a  brief  discussion  of  the  problems  we  an- 
ticipate if  Commission  operations,  particularly  those  discussed  above, 
are  not  exempted  from  the  provisions  of  the  bill.  We  strongly  urge 
that  the  Committee  consider  the  impact  of  the  inclusion  of  all  the 
records  maintained  by  the  Civil  Service  Commission  in  the  disclosure 
and  access  provisions  of  this  bill.  We  recommend  that  the  Committee 
restore  exemptions  for  the  Commission,  and  for  the  military  depart- 
ments, which  we  understand  have  similar  problems.  We  offer  the 
following  language  to  provide  minimum  protections  for  our 
operations : 

"  (4)  investigatory  and  examining  material  maintained  for  the 
urpose  of  determining  initial  or  continued  eligibility  or  quali- 
cation  for 

"(A)  Federal  employment, 
"(B)  military  service, 
"(C)  employment  under  Federal  contracts, 
"(D)  access  to  classified  information ;  or 
"(5)  medical  information  concerning  a  mental  or  other  condi- 
tion of  a  Federal  employee  or  applicant  for  Federal  employment 
of  such  a  nature  that  a  prudent  physician  would  hesitate  to  inform 
the  person  suffering  from  the  condition  of  its  exact  nature  and 
probable  outcome,  except  that  this  information  will  be  disclosed 
to  a  licensed  physician  designated  in  writing  by  the  individual 
for  that  purpose. 

We  believe  that  exemptions  such  as  those  stated  immediately  above 
will  enable  the  Commission  to  continue  to  carry  out  its  responsibilities 
for  maintaining  a  superior  Federal  work  force.  We  recognize  our  ob- 
ligation to  furnish  to  Federal  employees  and  applicants  for  employ- 
ment all  information  possible  concerning  them  consistent  with  these 
responsibilities. 

By  Direction  of  the  Commission : 
Sincerely  yours, 

Robert  E.  Hampton, 

Chairman, 
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SECTION-BY-SECtlON  ANALYSIS 

The  findings  of  the  bill  state  that  individual  privacy  is  affected  by 
the  collection,  maintenance  and  use  of  individually  identifiable  data 
by  the  Federal  Government  and  that  control  of  such  systems  of  data 
is  necessary  to  insure  privacy. 

The  purpose  of  the  act  is  to  provide  safeguards  for  the  collection 
and  use  of  such  records,  identify  record  systems,  provide  reasonable 
access  by  individuals  to  their  records,  and  provide  civil  remedies  for 
violations  of  its  provisions. 

Section  (a)  defines  various  terms  used  for  the  purposes  of  this  act. 

Section  (b)  prohibits  dissemination  of  records  outside  the  agency 
except  when  requested  or  permitted  with  prior  written  consent  by  the 
affected  individual.  Other  exceptions  are  when  it  is  used  for  a  legiti- 
mate routine  purpose  defined  under  formal  rulemaking ;  submitted  to 
another  governmental  unit  for  a  law  enforcement  activity  authorized 
by  statute  upon  written  request;  to  the  Census  Bureau  for  activities 
pursuant  to  title  13,  U.S.C. ;  for  statistical  use  when  provided  in  a 
non-individually  identifiable  form ;  pursuant  to  a  showing  of  a  com- 
pelling circumstance  affecting  the  individual's  health  or  safety  and 
then  only  upon  transmittal  of  notice  to  the  individual;  when  trans- 
ferred to  the  National  Archives  or  provided  to  Congress. 

Section  (c)  requires  an  accurate  accounting  of  the  fact  and  nature 
of  any  dissemination  of  a  record,  which  accounting  shall  be  retained 
for  five  years  and  be  made  available  upon  request  to  the  affected  indi- 
vidual. This  section  also  requires  that  an  agency  inform  others  about 
any  correction  or  notation  of  dispute  disclosed  to  another  agency 
within  two  years  preceding  the  making  of  such  correction  on  a  record. 

Section  (d)  requires  an  agency  to  grant  access  by  an  individual  to 
his  records  for  inspection  and/or  copying ;  permits  individuals  to  re- 
quest correction  of  records,  and  provides  for  an  interagency  review 
of  refusals  to  correct  upon  request.  This  section  also  permits  an  indi- 
vidual to  file  a  concise  statement  setting  forth  his  reasons  for  disagree- 
ing with  an  agency's  refusal  to  amend  the  record,  requires  the  agency 
to  clearly  note  the  disputed  portion  of  the  record,  and  permits  the 
agency  to  include  a  rebuttal  statement. 

Section  (e)  enumerates  agency  requirements  to, inform  individuals 
of  their  rights  when  supplying  information  and  also  requires  annual 
publication  in  the  Federal  Register  by  each  agency  which  maintains 
a  record  system  the  name  and  location  of  each  system;  the  category 
of  persons  and  records  maintained  in  each  system;  use  policies  of 
each  agency  and  the  title  and  business  address  of  the  person  respon- 
sible for  such  system. 

It  also  prohibits  any  Federal  agency  from  maintaining  any  record 
concerning  the  political  or  religious  belief  or  activity  on  any  indi- 
vidual unless  expressly  authorized  by  statute  or  the  individual  himself. 

Section  (f)  also  states  that  each  agency  shall  imder  the  Adminis- 
trative Procedure  Act  set  rules  providing  for  access  to  requested  rec- 
ords; describe  routine  uses  of  maintained  records;  establish  proce- 


a  Bept.  93-1416 


26 


dures  for  amending  records  and  keeping  them  in  a  timely,  relevant 
^nd  accurate  fashion;  establish  procedures  for  disclosing  medical 
■records  to  individuals;  and  may  set  fees  for  providing  copies  of  re- 
■'quested  records  except  that  no  fees  shall  be  charged  for  search  or 
review  of  records. 

Section  (g)  provides  a  civil  remedy  for  individuals  Avho  have  been 
•denied  access  to  their  records,  or  whose  records  have  been  kept  or  used 
in  contravention  of  the  requirements  of  the  act  and  an  adverse  effect 
results.  Suit  may  be  brought  in  a  district  where  the  complainant  re- 
sides, does  business,  where  the  records  are  located,  or  in  the  District 
of  Columbia.  The  complainant  may  recover  actual  damages  and  costs 
and  attorney  fees  if  the  agencies'  infraction  was  willful,  arbitrary,  or 
capricious. 

Section  (h)  provides  that  for  the  purposes  of  subsections  relating 
to  disclosure,  access  or  civil  remedies,  a  minor  or  an  adjudged  incom- 
petent may  be  represented  by  his  legal  guardian. 

Section  (i)  makes  unlawful  possession  of  or  disclosure  of  individ- 
ually identifiable  information  by  a  government  employee  punishable 
by  a  fine  not  to  exceed  $5,000  and  also  provides  that  any  person  who 
requests  or  obtains  such  a  record  by  false  pretenses  is  subject  to  a  fine 
not  to  exceed  $5,000. 

Section  ( j )  states  that  except  as  to  certain  agency  conditions  of  dis- 
closure and  requirements,  records  determined  under  formal  rule- 
making maintained  by  the  CIA  and  records  maintained  for  law  en- 
forcement purposes  are  exempt  from  the  provisions  of  the  act. 

Section  (k)  permits  an  agency  liead  to  exempt  any  record  or  system 
of  records  through  formal  rulemaking  from  the  provisions  of  sub- 
sections relating  to  disclosure,  accounting  availability,  access  avail- 
ability, and  certain  agency  rules;  records  which  are  classified;  are 
maintained  for  Secret  Service  protective  purposes;  or  required  by 
statute  to  be  maintained  solely  for  statistical  reporting  or  research 
purposes. 

Section  (1)  provides,  among  other  things,  that  records  accepted  by 
the  National  Archives  under  section  3103  of  title  44,  U.S.C.  shall  be 
considered  for  the  purposes  of  this  act  to  be  maintained  by  the  deposit- 
ing agency. 

Section  (m)  provides  for  an  annual  report  by  the  President  listing 
the  number  of  records  contained  in  any  system  of  records  exempted 
under  sections  (i)  and  (j)  and  reasons  for  such  exemptions. 

Section  6  sets  the  effective  date  of  the  act  at  180  days  after  enact- 
ment except  for  section  (f),  which  becomes  effective  on  the  date  of 
enactment. 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  Rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italics,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman)  : 
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TITLE  6,  UNITED  STATES  CODE 

*  Hi  *  *  *  *  • 

Chapter  5 — Administrative  Procedure 

SUBCHAFIIeR  I  GENEKAL  PEOVISIONS 

Sec. 

500.  Administrative  practice ;  general  provisions. 

501.  Advertising  practice ;  restrictions. 

502.  Administrative  practice;  Reserves  and  National  Guardsmen. 

503.  Witness  fees  and  allowances. 

subchaptee  h  administbative  fboceduhe 

Sbo. 

551.  Definitions. 

552.  Public    information ;    agency    rules,    opinions,    orders,    records,  and 

proceedings. 
5S2a.  Records  about  individuals. 

553.  Rule  making. 

554.  Adjudications. 

555.  Ancillary  matters. 

556.  Hearings;  presiding  employees;  powers  and  duties;  burden  of  proof; 

evidence ;  record  as  basis  of  decision. 

657.  Initial  decisions;  conclusiveness;  review  by  agency;  submissions  by 
parties ;  contents  of  decisions ;  record. 

55S.  Imposition  of  sanctions ;  determination  of  applications  for  licenses ;  sus- 
pension, revocation,  and  expiration  of  licenses. 

559.    Effect  on  other  laws ;  effect  of  subsequent  statute. 

subchapter  iii — administrative  conference  of  the  united  states 

Sec. 

571.  Purpose. 

572.  Definitions. 

573.  Administrative  Conference  of  the  United  States. 

574.  Powers  and  duties  of  the  Conference. 

575.  Organization  of  the  Conference. 

576.  Appropriations. 

Subchapter  I — General  Provisions 
******* 
Subchapter  II — Administrative  Procedure 

*  Hi  *  *  *  *  * 

§  56Sa.  Records  maintained  on  individuals 

(a)  Definitions. — For  purposes  of  this  section — 

(1)  the  term  '•''agency'^  m^am  agency  as  defined  in  section  653(e) 
of  this  title; 

{2)  the  term  ^HndividuaV  means  a  citizen  of  the  United  States 
or  an  alien  lawfully  admitted  for  permanent  residence; 

(S)  the  term  '■'■maintain'''  includes  maintain^  collect,  use,  or 
disseminate; 

(4)  the  term  '■'•record^''  means  any  collection  or  grouping  of  in- 
formation about  an  individual  that  is  maintained  hy  an  agency 
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and  that  contains  his  name^  or  the  identifying  number,  symbol,  or 
other  identifying  particular  assigned  to  the  individual; 

(5)  the  term  ''''system  of  records''"'  means  a  group  of  any  records 
under  the  control  of  any  agency  from  which  information  is  re- 
trieved by  the  name  of  the  individual  or  by  some  identifying 
number,  symbol,  or  other  identifying  particular  assigned  to  the 
individual;  and 

(6)  the  term  ^^statistical  research  or  reporting  record^''  means  a 
record  in  a  system  of  records  maintained  for  statistical  research 
or  reporting  purposes  only  and  not  used  in  whole  or  in  part  in 
making  any  determination  about  an  identifiable  vndividual,  ex- 
cept as  provided  by  section  8  of  title  13. 

(6)  Conditions  of  Disclosure. — No  agency  shall  disclose  any  record 
which  is  contained  in  a  system  of  records  by  any  means  of  communi- 
cation to  any  person,  or  to  another  agency,  except  pursuant  to  a  writ- 
ten request  by,  or  with  the  prior  written  consent  of,  the  individual  to 
xohom  the  record  pertains,  urdess  disclosure  of  the  record  would  be — 
(i)  to  those  officers  and  employees  of  the  agency  which  main- 
tains the  record  who  have  a  need  for  the  record  in  the  performance 
of  their  duties; 

{2)  for  a  routine  use  described  in  any  rule  promulgated  mnder 
subsection  {e){2){D)  of  this  section; 

{3)  to  the  Bureau  of  the  Census  for  purposes  of  planning  or 
carrying  out  a  census  or  survey  or  related  activity  pursuant  to  the 
provisions  of  title  13; 

(4)  to  a  recipient  loho  has  provided  the  agency  with  advance 
adequate  written  assurance  that  the  record  will  be  used  solely  as  a 
statistical  research  or  reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not  individually  identifiahle ; 

(5)  to  the  National  Archives  of  the  United  States  as  a  record 
which  has  swfficient  historical  or  other  value  to  warrant  its  con- 
tinued preservation  by  the  United  States  Government,  or  for 
evaluation  by  the  Administrator  of  General  Services  or  his  desig- 
nee to  determine  whether  the  record  has  such  value; 

(6)  to  another  agency  or  to  an  instrumentality  of  any  govern- 
mental jurisdiction  within  or  under  the  control  of  the  United 
States  for  a  law  enforcement  activity  if  the  activity  is  authorized 
by  law,  and  if  the  head  of  the  agency  or  instrumentality  has  made 
a  tvritten  request  to  the  agency  which  maintains  the  record  specify- 
ing the  particular  portion  desired  and  the  law  enforcement 
activity  for  which  the  record  is  sought; 

(7)  pursuant  to  a  showing  of  compelling  circumstances  affecting 
the  health  or  safety  of  an  individual,  if  upon  the  disclosure  noti- 
fication is  transmitted  to  the  last  known  address  of  the  individ- 
ual; or 

(8)  to  either  House  of  Congress,  or,  to  the  extent  of  mMter 
within  its  jurisdiction,  any  committee  or  subcommittee  thereof, 
or  any  joint  committee  of  Congress  or  subcommittee  of  any  such 
joint  committee. 

(c)  Accounting  of  Certain  Disclosures. — Each  agency,  with 
respect  to  each  system  of  records  under  its  control,  shall — 
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(1)  except  for  disclosures  tnade  under  subsection  (h)  (1)  of 
this  section  or  disclosures  to  the  public  from  records  which  by 
law  or  regulation  are  open  to  public  inspection  or  copying^  keep 
an  accurate  accounting  of — 

{A)  the  date^  nature^  and  purpose  of  each  disclosure  of  a 
record  to  any  person  or  to  another  agency  made  under  sub- 
section (b)  of  this  section;  and 

(B)  the  name  and  address  of  the  person  or  agency  to  whom 
the  disclosure  is  made; 
{2)  retain  the  accounting  made  under  paragraph  (1)  of  this 
subsection  for  at  least  five  years  after  the  disclosure  for  lohich 
the  accounting  is  made  ; 

(3)  except  for  disclosures  made  under  subsection  (6)  {6)  of 
this  section^  make  the  accounting  made  under  paragraph  (1)  of 
this  subsection  available  to  the  individual  named  in  the  record 
at  his  request;  and 

(4)  injorm  any  person  or  other  agency  about  any  correction 
or  notation  of  dispute  made  by  tlxe  agency  in  accordance  with 
subsection  (d)  of  this  section  of  any  record  that  has  been  dis- 
closed to  the  person  or  agency  tvithin  two  years  preceding  the 
making  of  the  correction  of  the  record  of  the  individual^  except 
that  this  paragraph  shall  not  apply  to  any  record  that  loas  dis- 
closed prior  to  the  effective  date  of  this  section  or  for  which  no 
accounting  of  the  disclosure  is  required. 

(d)  Access  to  Records. — Each  agency  that  maintains  a  system  of 
records  shall — 

(1)  upon  request  by  any  individual  to  gain  access  to  his  record 
or  to  any  information  pertaining  to  him  which  is  contained  in  the 
system,  permit  him  to  revieni  the  record  and  have  a  copy  made 
of  all  or  any  portion  thereof  in  a  form  comprehensible  to  him! 

{2)  permit  the  individual  to  request  amendment  of  a  record 
pertaining  to  him  and  either — 

{A)  make  any  correction  of  any  portion  thereof  which  the 
individual  believes  is  not  accurate,  relevant,  timely,  or  com- 
plete ;  or 

{B )  promptly  inform  the  individual  of  its  refusal  to  am/ind 
the  record  in  accordance  v)ith  his  request,  the  reason  for  the 
refusal,  the  procedures  established  by  the  agency  for  the  in- 
dividual to  request  a  review  by  tlie  agency  of  that  refusal,  and 
the  name  and  business  address  of  the  official  within  the  agency 
to  whom  the  request  for  review  may  be  taken; 
(3)  permit  any  individual  who  disagrees  with  the  refusal  of 
the  agency  to  amend  his  record  to  request  review  of  the  refusal 
by  the  official  named  in  accordance  with  paragraph  (2)  (B)  df 
this  subsection ;  and  if,  after  the  review,  that  official  also  refuses  to 
amend  the  record,  in  accordance  with  the  request,  permit  the  in- 
dividual to  file  with  the  agency  a  concise  statement  setting  forth 
the  reasons  for  his  disagreement  with  the  refusal  of  the  agency; 
and 

{J^)  in  any  disclosure,  containing  information  about  tohich  the 
individual  has  filed  a  statement  of  disagreement,  occurring  after 
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the  filing  of  the  statement  under  faragrafh  (3)  of  this  subsection, 
clearly  note  any  portion  of  the  record  tohich  is  disputed  and,  upon 
request,  provide  copies  of  the  statement  and,  if  the  agency  deems 
it  appropriate,  copies  of  a  concise  statement  of  the  reasons  of  the 
agency  for  not  making  the  am,endments  requested,  to  persons  or 
other  agencies  to  tohom  the  disputed  record  has  been  disclosed, 
(e)  AoENCY  Requirements. — Each  agency  that  maintains  a  system 
of  records  shall — 

(7 )  inform  each  individual  lohom  it  asks  to  supply  information, 
on  the  form  which  it  uses  to  collect  the  information  or  on  a  separate 
form,  that  can  be  retairtjed  by  the  indioidual — 

{A)  which  Federal  statute  or  regulation,  if  any,  requires 
disclosure  of  the  information,' 

(B)  the  principal  purpose  or  purposes  for  which  the  in- 
fotvnation  is  intended  to  be  used; 

(C)  other  purposes  for  xchich  the  information  may  be 
tisecl,  as  published  pursuant  to  paragraph  (2)  (D)  of  this 
subsection;  and 

(D)  the  effects  on  him,  if  any,  of  not  providing  all  or  any 
part  of  the  requested  information; 

{2)  publish  in  the  Federal  Register  at  least  annually  a  notice 
of  the  existence  a/nd  cliaracter  of  the  system  of  records,  which 
notice  shall  include — 

(A)  the  name  and  location  of  the  system; 
\B)  the  categories  of  individuals  on  whom  records  are 
maintained  in  the  system; 

{C)  the  categories  of  records  maintained  in  the  system; 
(D)  each  routine  purpose  for  which  the  records  contained 
in  the  system  are  used  or  intended  to  be  used,  including  the 
categories  of  users  of  tlie  records  for  each  such  purpose; 

{E)  the  policies  a/nd  practices  of  the  agency  regarding 
storage,  retHev ability,  access  controls,  retention,  and  disposal 
of  the  records; 

(F)  the  title  and  business  address  of  the  agency  official 
who  is  responsible  for  the  system  of  records; 

(G)  tlie  agency  procedures  whereby  an  individual  can  be 
notified  at  his  request  if  the  system  of  records  contains  a 
record  pertaining  to  him;  and 

(//)  the  agency  procedures  lohereby  an  individual  can  be 
notified  at  his  request  hoio  he  can  gain  access  to  any  record 
pertaining  to  him  contained  in  the  system  of  records,  and 
how  he  can  contest  its  content; 
(3)  maintain  all  records  which  are  used  by  the  agency  in  mak- 
ing any  determi^iation  about  any  individual  with  such  accuracy, 
relevance,  timeliness,  a/nd  completeness  as  is  reasonably  necessary 
to  assure^  fairness  to  the  individual  in  the  deteimination;  and 
{4)maintain  no  record  concerning  the  political  or  religious  be- 
lief or  activity  of  any  individual,  unless  expressly  authorised  by 
statute  or  by  the  individual  about  whom  the  record  is  maintained. 
(J)  AaENCY  Rules. — In  order  to  carry  out  the  provisions  oj  this 
section,  each  agency  that  maintains  a  system  of  records  shall  promul- 
gate rules,  in  accordance  with  the  requirements  (including  general 
notice)  of  section  563  of  this  title,  which  shall — 
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(1)  establish  f  rocedures  v^herehy  an  mdividual  can  he  notified 
in  responseto  his  request  if  any  system  of  records  named  by  the 
individual  contains  a  record  pertaining  to  him; 

{2)  define  reasonable  times,  places,  and  requirements  for 
identifying  an  iiulividual  who  requests  his  record  or  information 
pertaining  to  him  before  the  agency  shall  make  the  record  or 
information  available  to  the  individual; 

(3)  establish  procedures  for  the  disclosure  to  an  individual 
upon  his  request  of  his  record  or  infoi'mation  pertaining  to  him, 
including  special  procedure,  if  deemed  necessary,  for  the  dis- 
closure to  an  individual  of  medical  records,  including  psychologi- 
cal records,  pertaining  to  him; 

(^)  establish  procedures  far  revietoing  a  request  from  an  in- 
dividual concerning  the  amendment  of  any  record  or  information 
pertaining  to  the  individual,  for  making  a  determination  on  the 
request,  for  an  appeal  within  the  agency  of  an  initial  adverse 
agency  determination,  and  for  ichatever  additional  means  the 
head  of  the  agency  inay  deem  necessary  for  each  individual  to 
be  able  to  exercise  fully  his  rights  under  this  section;  and 

(5)  establish  fees  to  be  charged,  if  any,  to  any  individual  for 
making  copies  of  his  record,  excluding  the  cost  of  any  search  for 
and  revietv  of  the  record. 
The  Office  of  the  Federal  Register  shall  annually  compile  and  publish 
the  rules  pronmlgated  under  this  subsection  in  a  form  available  to  the 
public  at  low  cost. 

{g){l)  Civil  Remedies. — Whenever  any  agency  (A)  refuses  to  comply 
loith  an  individual  request  under  subsection  {d){l)  of  this  section, 
(It)  fails  to  maintain  any  record  concerning  any  individual  with  such 
accuracy,  relevance,  timeliness,  and  completeness  as  is  necessary  to 
assure  fairness  in  any  determination  relating  to  the  qualificalions. 
character,  rights,  or  opportunities  of,  or  benefits  to  the  individual 
that  may  be  made  on  the  basis  of  the  record  and  consequently  a  deter- 
mination is  made  which  is  adverse  to  the  individual,  or  {€)  fails  to 
comply  loith  any  other  provision  of  this  section,  or  any  rule  promul- 
gated thereunder,  in  such  a  tray  as  to  have  an  adverse  effect  on  an 
individual,  the  individual  may  bring  a  civil  action  against  the  agency, 
and  the  district  courts  of  the  United  States  shall  have  jurisdiction  in 
the  matters  under  the  provisions  of  this  subsection. 

{2)  {A)  In  any  suit  brought  under  the  provisions  of  subsection  (g) 
(I)  (A)  of  this  section,  the  court  may  enjoin  the  agency  vnth- 
holding  the  records  and  order  the  production  to  the  complainant  of 
any  agency  records  improperly  withheld  from  him.  In  such  a  case  the 
court  shall  determine  the  matter  de  novo,  and  may  examine  the  con- 
tents of  any  agency  records  in  camera  to  determine  whether  the  records 
or  any  portion  thereof  may  be  withheld  under  any  of  the  exemptions 
set  forth  in  subsection  (j)  or  (k)  of  this  section.,  and  the  burden  is  on 
the  agency  to  sustain  its  action. 

(B)  The  court  may  assess  against  the  United  /States  reasonable 
attorney  fees  and  other  litigation  costs  reasonably  incurred  in  any 
case  tinder  this  paragraph  in  which  the  complainant  has  substantially 
prevailed. 

(3)  In  any  suit  brought  under  the  provisions  of  subsection  (g)  (1) 
(B)  and  {G)  of  this  section  in  which  the  court  determines  that  the 
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agency  acted  in  a  manner  which  toas  willful,  arbitrary,  or  capricious, 
the  United  States  shall  he  liable  ta  the  individual  in  an  amount  eqrud 
to  the  sum  of — 

{A)  actual  damages  sustained  by  the  individual  as  a  result  of 
the  refusal  or  failure;  and 

(B)  the  costs  of  the  action  togetJier  toith  reasonable  attorney 
fees  as  determined  by  the  court. 
(4.)  An  action  to  enforce  any  liability  created  under  this  section 
may  be  brought  in  the  district  court  of  the  United  States  in  the  district 
in  xohich  the  complainant  resides,  or  has  his  principal  place  of  business^ 
or  in  which  the  agency  records  are  situated,  or  in  the  District  of  Co- 
lumbia, tvithout  regard  to  the  amount  in  controversy,  within  two  years 
from  the  date  on  lohich  the  cau^e  of  action  arises,  except  that  where 
an  agency  has  materially  and  willfully  misrepresented  any  informa- 
tion required  under  this  section  to^  be  disclosed  to  an  individual  and 
the  information  so  misrepresented  is  material  to  the  establishment  of 
the  liability  of  the  agency  to  the  individual  under  this  section,  the 
action  nmy  be  brought  at  any  time  within  two  years  after  discovery 
by  the  individual  of  the  misrepresentation. 

Qt)  Rights  of  Legal  Guardians. — For  the  purposes  of  this  sectiony 
the  parent  of  any  minor,  or  the  legal  guardian  of  any  iiidividual  ^oho 
has  been  declared  to  be  incompetent  due  to  physical  or  mental  in- 
capcucity  or  age  by  a  court  of  competent  jurisdiction,  may  act  on  be- 
half of  the  individual. 

Criminal  Penalties. — Any  officer  or  employee  oj  the  United 
States,  loho  by  virtue  of  his  employment  of  official  position,  has  posses- 
sion of,  or  access  to,  agency  records  which  contain  individually  identi- 
fiable infcn^mation  the  disclosure  of  which  is  prohibited  by  this  section 
or  by  rules  or  regulations  established  thereunder,  and  toho  knoioing 
that  disclosure  of  the  specific  material  is  so  prohibited,  loillfully  dis- 
closes the  material  in  any  manjier  to  any  person  or  agency  not  entitled 
to  receive  it,  shall  be  fined  not  more  than  $5,000. 

{2)  Any  person  wiTio  hnmoingly  and  toillfully  requests  or  obtains 
any  record  concerning  an  individual  from  an  agency  under  false  pre- 
tenses shall  be  "fined  not  more  than  $5,000. 

ij)  General  Exemptions. — The  head  of  any  agency  may  promulgate 
rules,  in  accordance  with  the  requirements  {including  general  notice) 
of  section  553  of  this  title,  to  exempt  any  system  of  reccnxls  within  the 
agency  from  any  part  of  this  section  except  subsections  (6)  and 
(e)  {2)  (J.)  through  (F)  if  the  system  of  records  is — 

(1)  maintained  by  the  Central  Intelligence  Agency ;  or 
(3)  maintained  by  an  agency  or  component  thereof  which  per- 
forms as  its  principal  function  any  activity  pertaining  to  the  en- 
forcement of  criminal  laics,  including  police  efforts  to  prevent, 
control.,  or  reduce  crime  or  to  apprehend  criminals,  and  the  activ- 
ities of  prosecutors.,  courts,  correctional,  probation,  pardon,  or 
parole  authorities,  and  tohich  consists  of  {A)  info7vnution  com- 
piled for  the  purpose  of  identifying  individual  criminal  o-ffenders 
and  alleged  offenders  and  consisting  only  of  identifying  data  and 
notations  of  arrests,  the  nature  and  disposition  of  criminal 
charges,  sentencing^  confinement,  release,  and  parole  and  proba- 
tion status;  (B)  information  compiled  for  the  purpose  of  a  crimi- 
nal investigation,  including  reports  of  informants  and  investiga- 
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toTS^  and  associated  loith  an  identifiable  individual;  or  (C)  re- 
ports  identifiable  to  an  individual  compiled  at  any  stage  of  the 
■process  of  enforcement  of  the  criminal  laws  from  arrest  or  in- 
dictment through  release  from  supervision, 
(k)  Specific  Exemptions. — The  head  of  any  agency  may  promulgate 
rules,  in  accordance  with  the  requirements  {including  general  notice) 
of  section  653  of  this  title,  to  exempt  any  system  of  records  within  the 
agency  from  subsections  {c){3),  (d),  {e){l),  {e){2  {G)  and  (H), 
and  (/)  of  this  section  if  the  system  of  records  is — 

(i)  subject  to  the  provisions  of  section  552 {b)  (1)  of  this  title; 
{"2)  investigating  material  compiled  for  law  enforcement  pur- 
poses, except  to  the  extent  that  the  material  is  loithin  the  scojye  of 
subsection  (j)  {2)  of  this  section  or  is  open  to  public  inspection 
under  the  pi'oirisions  of  section  552(b)  (7)  of  this  title; 

(3)  maintained  in  connection  with  providing  protective  sen'- 
ices  to  the  President  of  the  United  States  or  other  individuals 
purstiant  to  sect  ion  3050  of  title  IS;  or 

(4)  requi7'ed  by  statute  to  be  maintained  and  used  solely  as 
statistical  research  or  reporting  records. 

(l)il)  Archival  Records. — Bhch  agency  record  which  is  accepted 
by  the  Administrator  of  General  Services  for  storage,  processing,  and 
servicing  in  accordance  toith  section  3103  of  title  1^1^.  shall,  for  the 
purposes  of  this  section,  be  considered  to  be  maintained  by  the  agency 
which  deposited  the  record  and  shall  be  subject  to  the  provisions  of 
this  section.  The  Administrator  of  General  Services  shall  not  disclose 
the  record  except  to  the  agency  lohich  maintains  the  record,  under 
rules  established  by  that  agency  which  are  not  inconsistent  with  the 
provisions  of  this  section. 

{2)  Each  agency  record  pertaining  to  an  identifiable  individual 
which  ivas  transferred  to  the  National  Archives  of  the  United  States 
as  a  record  lohich  has  sufjicient  historical  or  other  value  to  warrant  its 
continued  preservation  by  the  United  States  Government,  prior  to 
the  effective  date  of  this  section,  shall,  for  the  purposes  of  this  section, 
he  considered  to  be  maintained  by  the  National  Archives  and  shall  not 
he  subject  to  the  provisions  of  this  section. 

(3)  Each  agency  record  pertaining  to  an  identifiable  individual 
which  is  transferred  to  the  National  Archives  of  the  United  States  as 
a  record  which  has  sufficient  historical  or  other  value  to  warrant  its 
continued  preservation  by  the  United  States  Government,  on  or  after 
the  effective  date  of  this  section,  shall,  for  the  purposes  of  this  section, 
he  considered  to  be  maintained  by  the  National  Archives  and  shall  be 
subject  to  all  provisions  of  this  section  except  subsections  (c)  (^)  ;  [d) 
{2),  {3),  and  U) ;  {e)  (1),  {2){H)  and  {3);  (/)  (4)  ;  {g){l){B) 
and  (C),  and  (3). 

(m)  Annual  Report. — The  President  shall  submit  to  the  Speaker  of 
the  House  and  the  President  of  the  Senate,  by  Ju/ne  30  of  each  calendar 
year,  a  consolidated  report,  separately  listing  for  each  Federal  agency 
the  number  of  records  contained  in  any  system  of  records  which  were 
exempted  from  the  application  of  this  section  under  the  provisions  of 
subsections  (j)  and  (k)  of  this  section  during  the  preceding  calendar 
year,  and  the  reasons  for  the  exemptions,  and  such  other  information 
as  indicates  efforts  to  administer  fully  this  section. 
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Correspondence  Eegarding  Cost  Estimate 

Executive  Office  of  the  President, 

Office  of  Management  and  Budget, 
Washington,  D.C.,  September  19,  Idllf.. 
Hon.  William  S.  Moorhead, 

Chairman,  Foreign  Operations  and  Government  Information  Sub- 
committee, Committee  on  Government  Operations,  House  of  Rep- 
resentatives, Washington,  D.C. 
Dear  Mr.  Chairman:  This  letter  is  to  confirm  the  essence  of  onr 
discussions  last  evening  in  regard  to  the  costs  of  implementing  H.R. 
16373,  consistent  with  the  amendments  which  we  have  proposed. 

I  would  like  to  reiterate  that  it  is  extremely  difficult  to  develop  any 
reliable  estimate  of  the  cost  of  this  legislation,  because  it  plows  new 
ground  in  areas  where  we  have  virtually  no  operating  experience,  and 
there  are  so  many  interdependent  variables  of  unknown  magnitude. 

We  have  been  working  with  the  Executive  Departments  and  Agen- 
cies since  May  to  develop  cost  estimates  in  connection  Avith  the  privacy 
provisions  transmitted  to  you  in  our  letter  of  June  19,  1974.  Those 
efforts  haA'e  not  yielded  firm  estimates,  but  rather  have  iniderscored 
the  difficulty  which  operating  organizations  are  experiencing  in  at- 
tempting to  quantify  the  costs  involved.  Some  of  the  major  imponder- 
ables Ave  have  encountered  are : 

There  is  considerable  uncertainty,  as  confirmed  by  Senator 
Ervin's  studj^,  about  the  total  number  and  magnitude  of  personal 
data  systems  currently  being  maintained  by  various  government 
agencies. 

The  disincentives  to  collecting  personal  data  inherent  in  this 
legislation  will  probably  result  in  a  reduction  in  the  amount  of 
data  collected  and  stored  in  various  agency  systems,  and  possibly 
the  elimination  of  some  existing  systems.  However,  the  disincen- 
tives to  transferring  personal  data  between  agencies  will  have  the 
countereffect  of  stimulating  more  systems  to  meet  the  unique  needs 
of  a  given  agency.  There  is  considerable  luicertainty  about  the  off- 
setting effects  of  these  two  factors. 

It  is  difficult  to  predict  the  extent  to  which  individuals  Avill 
exercise  the  rights  afforded  to  them  by  this  bill.  For  example, 
how  many- people  will  inquire  whether  they  are  included  in  spe- 
cific agency  systems  and  how  man}''  will  request  copies  of  their 
data  or  modifications  of  the  data  maintained  about  them. 

There  is  imcertainty  about  the  extent  to  which  reduced  effi- 
ciencies in  computer  utilization  resulting  from  the  introduction 
of  safeguards  will  be  offset  b}'  technological  improvements  being 
developed  by  industry. 

(35) 
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For  the  foregoing  reasons,  our  estimate  cannot  have  a  high  degree  of 
precision.  Within  those  limitations,  we  believe  the  costs  of  implement- 
ing H.K.  16373  will  be  on  the  order  of  $200  to  $300  million  per  year 
over  the  next  four  to  five  years,  with  an  additional  one-time  start-up 
cost  of  about  $100  million,  which  would  be  expended  within  the  first 
two  years.  As  previously  indicated,  there  are  some  possible  offsetting 
factors  which  could  reduce  the  actual  cost.  However,  we  believe  that  a 
year's  operating  experience  will  be  necessary  before  greater  precision 
in  the  cost  estimates  can  be  achieved. 

There  is  no  doubt  that  privacy  safeguards  of  the  type  envisioned 
in  this  bill  will  result  in  added  costs  of  operations.  We  have  appre- 
ciated the  concern  of  the  Subcommittee  about  costs,  and  their  con- 
tinued efforts  to  minimize  the  cost  impact  as  the  bill  has  evolved.  Our 
estimate  of  the  costs  associated  with  the  current  draft  are  less  than 
half  of  the  costs  which  we  had  estimated  for  earlier  drafts  which  were 
under  consideration. 
Sincerely, 

Robert  H.  Marik, 
Associate  Director  for  Management  and  Operations. 


ADDITIONAL  VIEWS  OF  HON.  BELLA  S.  ABZUG  (CON- 
CURRED IN  BY  HON.  JOHN  E.  MOSS,  HON.  DANTE  B. 
FASCELL,  HON.  BENJAMIN  S.  ROSENTHAL,  HON.  JOHN 
C.  CULVER,  HON.  JOHN  CONYERS,  JR.,  HON.  JAMES  V. 
STANTON,  HON.  CARDISS  COLLINS,  HON.  JOHN  L.  BUR- 
TON, AND  HON.  GILBERT  GUDE) 

H.R.  16373  is  the  product  of  many  months  of  hard  work  by  the 
members  and  staff  of  the  Foreign  Operations  and  Government  Infor- 
mation Subcommittee.  During  the  course  of  these  months,  all  of  us 
who  have  been  involved  in  the  process  of  writing  this  legislation  have 
learned  a  great  deal  about  the  complex  concept  of  "privacy".  Fortu- 
nately, as  a  result  of  this  learning  experience,  instigated  by  the  intro- 
duction of  several  excellent  privacy  bills,  the  bill  which  the  full  Gov- 
ernment Operations  Committee  reported  out  on  September  24th  repre- 
sents an  improvement  in  a  number  of  ways,  both  organizationally  and 
substantively,  over  earlier  drafts  of  this  bill.  There  is  still  room  for 
much  improvement,  however.  We  feel  that  there  are  several  additions 
and  changes  which  must  be  made  to  strengthen  the  bill.  In  view  of  the 
difficulty  of  maintaining  a  quorum  and  the  pressure  of  time,  these 
could  not  be  effectively  considered  at  the  full  committee  meeting,  but 
will  be  presented  when  the  bill  reaches  the  floor. 

There  are  three  basic  weaknesses  in  the  bill :  the  numerous  and  un- 
justified exemption  provisions,  the  failure  to  provide  either  liquidated 
or  punitive  damages,  and  the  lack  of  any  administrative  mechanism  to 
oversee  the  implementation  of  the  bill. 

EXEMPTIONS 

We  start  with  the  premise  that  exemptions  from  the  provisions  of 
this  bill  and  of  any  bill  designed  to  protect  individual  rights  of  pri- 
vacy are  justified  only  in  the  face  of  overwhelming  societal  interests. 
Never  should  economy  or  efficiency  or  administrative  convenience  be 
used  to  justify  the  exemption  from  or  modification  of  any  of  the  safe- 
guard requirements  set  forth  in  this  bill.  Moreover,  when  exemptions 
must  be  made,  they  must  be  defined  in  very  specific  terms. 

The  Committee  bill  sets  forth  six  categories  in  which  exemptions 
may  be  made:  (1)  records  maintained  by  the  C.I. A.,  (2)  certain  rec- 
ords maintained  by  criminal  law  enforcement  agencies,  (3)  informa- 
tion affecting  national  security  within  the  scope  of  Section  552(b)  (1) 
of  Title  5,  U.S.  Code,  (4)  investigatory  material  compiled  for  law  en- 
forcement purposes,  both  criminal  and  civil,  (5)  records  maintained 
in  connection  with  certain  protective  services,  and  (6)  records  re- 
quired by  statute  to  be  maintained  and  used  solely  for  statistical  re- 
search or  operating.  Within  any  of  these  categories  the  bill  delegates 
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to  the  heads  of  the  various  Federal  agencies  the  task  of  balancing  indi- 
vidual rights  against  societal  interests  and  of  deciding  which  is  para- 
mount. Few  guidelines  have  been  set  forth,  however,  to  enable  agency 
heads  to  perform  this  rather  delicate  task. 

We  feel  that  there  are,  at  most,  only  three  areas  where  societal  in- 
terest can  be  paramount  to  the  individual  rights  provided  by  this  bill : 
(1)  where  granting  an  individual  access  to  his  or  her  records  would 
seriously  damage  national  defense  or  foreign  policy;  (2)  where  such 
access  would  interfere  with  an  active  criminal  prosecution;  and  (3) 
where  records  are  required  by  law  to  be  maintained  for  statistical  re- 
search or  reporting  purposes  and  are  not,  in  fact^  used  to  make  deter- 
minations about  identifiable  individuals.  By  narrowing  the  exemption 
categories  and  defining  them  in  sjDecific  terms  related  to  the  use  of  rec- 
ords rather  than  to  the  agency  maintaining  them,  Congress  could  pro- 
vide agency  heads  with  standards  to  meet  in  exercising  their  rule- 
making authority  to  grant  exemptions.  Only  in  this  way  can  we  be 
assured  that  the  constitutional  rights  of  individuals  will  be  protected 
and  will  not  be  sacrificed  to  administrative  discretion,  expediency  or 
whim. 

DAMAGES 

The  bill  in  its  present  form  contains  provisions  for  the  assessment  of 
actual  damages,  court  costs,  and  attorneys'  fees  in  cases  where  an 
agency  is  found  to  be  in  violation  of  the  law.  A  provision  allowing 
court  assessment  of  punitive  damages,  which  is  contained  in  the  Senate 
bill  (S.  3418),  was  stricken  in  full  committee.  "We  feel  strongly  that 
this  provision  should  be  restored  to  the  bill.  Actual  damages  lesulting 
from  an  agency's  misconduct  will,  in  most  cases,  be  difficult  to  prove 
and  this  will  often  effectively  preclude  an  adequate  remedy  at  law. 
]Moreo\-er,  if  we  are  concerned  with  effectively  deterring  the  willful, 
arbitrary,  or  capricious  disclosure  or  transfer  of  jDrotected  records,  a 
pro\  ision  permitting  a  court  to  assess  punitive  damages  or,  at  the 
very  least,  liquidated  damages  is  essential. 

THE  NEED  FOR  AN  ADMINISTRATIVE  AGENCT 

Unlike  the  Senate  bill,  H.R.  16373  contains  no  provision  for  the  es- 
tablishment of  an  administrative  body  to  oversee  the  implementation 
of  this  legislation.  We  recognize  the  fact  that  some  of  our  colleagues 
feel  it  is  wiser  to  wait  and  see  how  Federal  agencies  respond  to  privacy 
legislation  before  establishing  any  oversight  mechanism.  No  one,  how- 
ever, wants  to  repeat  the  experience  of  the  Freedom  of  Information 
Act  in  holding  out  rights  to  individuals  but  providing  them  only  with 
the  costly  and  cumbersome  mechanism  of  a  judicial  remedy.  Therefore, 
Ave  would  amend  the  bill  to  provide  for  the  establishment  of  an  admin- 
istrative body  to  mediate  conflicts  between  agencies  and  individuals, 
to  investigate  complaints,  hold  hearings,  and  make  findings  of  fact. 

We  would  be  more  than  naive  if  we  failed  to  recognize  that  individ- 
ual Federal  agencies  cannot  be  expected  to  take  an  aggressive  role  in 
enforcing  privacy  legislation.  Enforcement  of  the  provisions  of  this 
bill  will  be  secondary  to  each  agency's  legislative  mandate  and  will,  of 
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necessity,  cause  additional  expense  and  administrative  inconvenience. 
Only  by  providing  a  separate  administrative  agency  with  authority 
for  implementing  this  legislation  and  coordinating  the  privacy  pro- 
grams of  the  various  Federal  agencies  can  we  be  assured  of  uniform, 
effective  enforcement  of  the  rights  guaranteed  by  this  bill. 

Bella  S.  Abzug, 
John  E.  Moss, 
James  V.  Stanton, 
Gilbert  Gude, 
John  Burton, 
Dante  B.  Fascell, 
John  Culver, 
Cardiss  Collins, 
Benjamin  Rosenthal, 
John  Conyers,  Jr., 


ADDITIONAL  VIEWS  OF  HON.  JOHN  N.  ERLENBORN 
(CONCURRED  IN  BY  HON.  PAUL  N.  McCLOSKEY,  JR., 
HON.  SAM  STEIGER,  HON.  CHARLES  THONE,  AND  HON. 
ROBERT  P.  HANRAHAN) 

The  Committee  states  in  this  report,  "H.R.  16373  attempts  to  strike 
that  delicate  balance  between  two  fundamental  and  conflicting  needs — 
on  the  one  hand,  that  of  the  individual  American  for  a  maximum 
degree  of  privacy  over  personal  information  he  furnishes  his  govern- 
ment, and  on  the  other,  that  of  the  government  for  information  about 
individual  citizens  which  it  finds  necessarj^  to  carry  out  its  legitimate 
functions." 

We  commend  the  members  of  the  Committee  for  keeping  this  objec- 
tive in  mind  when  writing  the  bill.  We  believe  that  they  have  failed  to 
follow  it,  however,  with  regard  to  two  important  kinds  of  informa- 
tion. Should  the  bill  reach  the  Floor  of  the  House,  we  shall  therefore 
offer  an  amendment  to  add  these  two  kinds  of  information  to  the 
categories  which  may  be  exempted  from  the  provisions  of  the  bill 
which  permit  individuals  to  have  access  to  records  maintained  about 
them.  The  two,  which  we  urge  should  be  made  items  (5)  and  (6)  in 
subsection  552a  (k) ,  are : 

— investigatory  material  compiled  solely  for  the  purpose  of  deter- 
mining initial  or  continuing  eligibility  or  qualification  for  Federal 
employment,  military  service.  Federal  contracts,  or  access  to  classi- 
fied information ;  and 

— testing  or  examination  material  vised  for  appointment,  employ- 
ment, or  promotion  in  the  Federal  service. 

With  regard  to  these  types  of  records,  individual  access  would  im- 
pair the  carrying  out  of  legitimate  functions  of  government.  Those 
functions  are  so  important  that  the  principle  of  access  to  records 
should  be  put  aside  here. 

INVTSSTIGATORY  MATERIAL 

Government  agencies  must  be  able  to  choose  the  best  applicants 
for  employment  and  military  service  if  they  are  to  fulfill  their  missions 
most  eifectively.  They  must  be  able  to  select  the  best  contractors  to 
perform  additional  necessary  work.  They  must  be  especially  careful  in 
certifying  which  individuals  may  view  information  the  disclosure  of 
Avhich  could  damage,  in  some  cases  severely,  the  national  defense  or 
foreign  policy  of  the  United  States. 

To  have  the  ability  to  make  these  important  judgments,  agencies 
need  honest  opinions  about  the  people  they  are  investigating.  The 
Civil  Service  Commission,  speaking  for  all  agencies,  has  testified  that 
"Our  long  experience  in  investigations  indicates  that  those  who  give 
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witness  to  the  qualifications  and  integrity  of  others  are  ordinarily  far 
more  candid  when  the  information  is  given  luider  pledge  of  confidence 
tlian  tliey  are  when  they  ])resuinably  are  speakng  for  publication." 
If  the  information  were  to  be  available  to  the  individuals  to  whom  it 
pertains,  the  government  could  not  make  a  pledge  of  confidence  to  the 
people  whom  it  solicits  for  personal  opinions.  Future  information 
Avould  not  be  forthcoming.  Past  information  would  be  revealed,  violat- 
ing the  privacy  of  the  people  who  gave  it.  This  would  be  a  most  unfor- 
tunate result. 

TESTING  MATERIAL 

The  military  services  and  the  Civil  Service  Commission  test 
applicants  to  determine  eligibility  and  ratings  for  military  placement 
and  on  merit  system  schedules.  Individuals  are  informed  of  their 
scores  on  these  tests  and  how  the  scores  compare  with  those  of  other 
people  who  took  the  same  examinations.  Revealing  the  test  questions 
and  answers  in  addition  would  not  help  the  individuals  in  any  way ; 
it  certainly  would  not  protect  their  privacy.  This  disclosure  would 
have  only  one  result :  the  examination  material  would  be  made  public. 
As  a  result,  to  make  all  tests  fair,  examining  agencies  would  have  to 
develop  a  new  version  of  each  test  for  each  occasion  on  which  it  would 
be  given.  This  would  be  a  needless  expense. 

In  short,  we  seek  not  the  invasion  of  privacy  but  the  furtherance  of 
important  government  objectives  in  areas  where  privacy  considera- 
tions do  not  weigh  heavily.  We  support  most  emphatically  the  pro- 
tection of  personal  privacy,  and  offer  this  amendment  only  to  improve 
a  bill  which  is  directed  toward  that  end. 

John  N.  Erlenborn, 
Paul  N.  McCloskey,  Jr., 
Sam  Steiger, 
Charles  Thone, 
Eobert  p.  Hanrahan. 
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PRIVACY  ACT  OP  1974 

Mr.  MURPHY  of  Illinois.  Mr.  Speaker, 
by  direction  of  the  Committee  on  Rules, 
I  call  up  House  Resolution  1419  and  ask 
for  its  immediate  consideration. 

The  Clerk  read  the  resolution  as  fol- 
lows: 


Resolved,  That  upon  the  adoption  of  this 
resolution  it  shall  be  In  order  to  move  that 
the  House  resolve  itself  Into  the  Committee 
of  the  Whole  House  on  the  State  of  the 
Union  for  the  consideration  of  the  bill  (H.R. 
16373)  to  amend  title  5,  United  States  Code, 
by  adding  a  section  552a  to  safeguard  indi- 
vidual privacy  from  the  misuse  of  Federal 
records  and  to  provide  that  Individuals  be 
granted  access  to  records  concerning  them 
which  are  maintained  by  Federal  agencies. 
After  general  debate,  which  shall  be  con- 
fined to  the  bill  and  shall  continue  npt  to 
exceed  one  hour,  to  be  equally  dlvideoiand 


minority  member  of  the  Committ«€'on  Gov- 
ernment Operations,  the  bill  shall  be  read 
for  amendment  under  the  five-minute  rule. 
It  shall  be  in  order  to  consider  the  amend- 
ment in  the  nature  of  a  substitute  recom- 
mended by  the  Committee  on  Government 
Operations  now  printed  in  the  bill  as  an 
original  bill  for  the  purpose  of  amendment 
under  the  five-minute  rule.  At  the  conclu- 
sion of  such  consideration,  the  Committee 
shall  rise  and  report  the  bill  to  the  House 
with  such  amendments  as  may  have  been 
adopted,  and  any  Member  may  demand  a 
separate  vote  in  the  House  on  any  amend- 
ment adopted  in  the  Committee  of  the 
Whole  to  the  bill  or  to  the  committee  amend- 
ment in  the  nature  of  a  substitute.  The  pre- 
vious question  shall  be  considered  as  ordered 
on  the  bill  and  amendments  thereto  to  final 
passage  without  Intervening  motion  except 
one  motion  to  recommit  with  or  without 
Instructions. 

Mr.  MURPHY  of  Illinois.  Mr.  Speaker, 
I  yield  30  minutes  to  the  minority,  to  the 
distinguished  gentleman  from  Ohio  (Mr. 
Latta),  pending  which  I  yield  myself 
such  time  as  I  may  consume. 

(Mr.  MURPHY  of  Illinois  asked  and 
was  given  permission  to  revise  and  ex- 
tend his  remarks.) 

Mr.  MURPHY  of  Illinois.  Mr.  Speaker, 
House  Resolution  1419  provides  for  an 
open  rule  with  1  hour  of  general  debate 
on  H.R.  16373,  the  Privacy  Act  of  1974. 

House  Resolution  1419  provides  that  it 
shall  be  in  order  to  consider  the  amend- 
ment in  the  na,ture  of  a  substitute  rec- 
ommended by  the  Committee  on  (Gov- 
ernment Operations  now  printed  in  the 
bill  as  an  original  bill  for  the  purpose 
of  amendment  under  the  5 -minute  rule. 

H.R.  16373  permits  an  individual  to 
have  access  to  records  containing  per- 
sonal information  on  him  kept  by  Federal 
agencies  for  purposes  of  Inspection, 
copying,  supplementation  and  correction, 
with  certain  exceptions,  Including  law 
enforcement  and  national  security  rec- 
ords. 

H.R.  16373  also  allows  an  individual  to 
control  the  transfer  of  personal  informa- 
tion about  him  from  one  Federal  agency 
to  another  for  nonroutine  purposes  by 
requiring  his  prior  written  consent. 

H.R.  16373  also  provides  a  civil  remedy 
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by  individuals  who  have  been  denied  ac- 
cess to  their  records  or  whose  records 
have  been  kept  or  used  in  contravention 
of  the  requirements  of  the  act.  The  com- 
plainant, if  successful,  may  recover 
actual  damages  and  costs  and  attorneys 
fees,  if  the  agency's  infraction  was  will- 
ful, arbitrary  or  capricious. 

Mr.  Speaker,  I  urge  the  adoption  of 
House  Resolution  1419  in  order  that  we 
may  discuss,  debate,  and  pass  H.R.  16373. 

Mr.  DERWINSKI.  Mr.  Speaker,  will 
the  gentleman  yield? 

Mr.  MURPHY  of  Illinois.  I  will  be 
happy  to  yield  to  the  gentleman  from 
Illinois. 

Mr.  DERWINSKI.  Mr.  Speaker,  I  had 
a  number  of  questions  about  this  rxUe 
and  the  bill,  but  the  gentleman  from 
Illinois  (Mr.  Murphy)  described  it  in 
such  a  truly  effective  fashion  that  I  at 
this  point  do  not  have  any  questions. 

I  commend  the  gentleman  for  the 
scholarly  presentation. 

Mr.  MURPHY  of  Illinois.  I  thank  the 
gentleman  for  that  comment. 

Mr.  Speaker,  I  yield  to  the  gentleman 
from  Ohio  (Mr.  Latta). 

(Mr.  LATTA  asked  and  was  given  per- 
mission to  revise  and  extend  his  re- 
marks.) 

Mr.  LATTA.  Mr.  Speaker,  this  rule. 
House  Resolution  1419  provides  for  the 
consideration  of  H.R.  16373,  the  Privacy 
Act  of  1974.  There  will  be  1  hour  of  gen- 
eral debate  on  the  biU  and  it  will  be  open 
to  all  germ,ane  amendments.  In  order  to 
preserve  the  normal  amending  process, 
the  rule  makes  the  committee  substitute 
in  order  as  an  original  bill  for  the  pur- 
pose of  amendment. 

The  general  purpose  of  H.R.  16373  is 
to  protect  the  privacy  of  individuals  by 
regulating  the  Federal  Government's  col- 
lection and  use  of  personal  information. 

The  bill  includes  provisions  to  do  the 
following  things:  (a)  The  bill  permits  an 
individual  to  have  access  to  records  con- 
taining personal  information  on  him  kept 
by  Federal  agencies  for  purpose  of  in- 
spection and  correction,  with  some  ex- 
ceptions, such  as  national  security  and 
law  enforcement  records,  (b)  The  bill 
will  make  known  to  the  American  pub- 
lic the  existence  and  characteristics  of 
all  personal  information  systems  kept  by 
every  Federal  agency,  (c)  The  bill  pro- 
hibits any  Federal  agency  records  from 
including  information  on  political  and 
religious  beliefs  unless  authorized  by  law 
or  the  individual  himself,  (d)  The  bill 
provides  a  civil  remedy  by  individuals 
who  have  been  denied  access  to  their  rec- 
ords or  whose  records  have  been  kept  or 
used  in  violation  of  this  act.  The  plain- 
tiff may  recover  actual  damages  and 
costs  and  attorney's  fees  if  the  agency's 
violation  was  willful,  arbitrai-y  or  capri- 
cious, (e)  The  bill  provides  that  anyone 
who  obtains  a  Federal  record  containing 
personal  information  by  false  pretenses 
is  subject  to  a  fine  up  to  $5,000. 

Mr.  Speaker,  I  would  like  to  point  out 
that  on  October  9  the  President  sent  a 
message  up  here  in  which  he  stated  as 
follows : 

H.R.  16373,  the  Privacy  Act  of  1974,  has 
my  enthusiastic  support,  except  for  the  pro- 
visions which  allow  unlimited  individual  ac- 
cess to  records  vital  to  determining  eligi- 
bility and  promotion  in  the  Federal  service 


and  access  to  classified  information.  I 
strongly  urge  floor  amendments  permitting 
workable  exemptions  to  accommodate  these 
situations. 

The  cost  of  implementing  this  bill  is 
estimated  to  be  between  $200  million  and 
$300  million  a  year,  with  a  one-time 
"start  up"  cost  of  $100  million. 

Mr.  MURPHY  of  Illinois.  Mr.  Speaker, 
I  have  no  further  requests  for  time,  and 
I  move  the  previous  question  pn  the  res- 
olution. 

The  previous  question  was  ordered. 
The  resolution  was  agreed  to. 
A  motion  to  reconsider  was  laid  on  the 
table. 

Ms.  ABZUG.  Mr.  Speaker,  I  move  that 
the  House  resolve  itself  into  the  Com- 
mittee of  the  Whole  House  on  the  State 
of  the  Union  for  the  consideration  of  the 
bill  (H.R.  16373)  to  amend  title  5,  United 
States  Code,  by  adding  a  section  552a  to 
safeguard  individual  privacy  from  the 
misuse  of  Federal  records  and  to  provide 
that  individuals  be  granted  access  to  rec- 
ords concerning  them  which  are  main- 
tained by  Federal  agencies. 

The  SPEAKER.  The  question  is  on  the 
motion  offered  by  the  gentlewoman  from 
New  York  (Ms.  Abzug)  . 

The  motion  was  agreed  to. 

IN  THE  COMMITTEE  OF  THE  WHOLE 

Accordingly  the  House  resolved  itself 
into  the  Committee  of  the  Whole  House 
on  the  State  of  the  Union  for  the  con- 
sideration of  the  bill,  H.R.  16373,  with 
Mr.  Brademas  in  the  chair. 

The  Clerk  read  the  title  of  the  bill. 

By  unanimous  consent,  the  first  read- 
ing of  the  bill  was  dispensed  with. 

The  CHAIRMAN.  Under  the  rule,  the 
gentleman  from  California  (Mr.  Holi- 
field)  will  be  recognized  for  30  minutes, 
and  the  gentleman  from  Illinois  (Mr. 
Erlenborn)  will  be  recognized  for  30 
minutes. 

The  Chair  recognizes  the  gentleman 
from  California  (Mr.  Holifield). 

Mr.  HOLIFIELD.  Mr.  Chairman,  I 
yield  9  minutes  to  the  gentleman  from 
Pennsylvania  (Mr.  Moorhead)  . 

(Mr.  MOORHEAD  of  Pennsylvania 
asked  and  was  given  permission  to  revise 
and  extend  his  remarks.) 

Mr.  MOORHEAD  of  Pennsylvania. 
Mr.  Chairman,  it  is  with  a  deep  feeling 
of  honor  and  pride  that  I  present  to  the 
House  of  Representatives  today  H.R. 
16373,  "The  Privacy  Act  of  1974." 

Like  the  Freedom  of  Information  Act, 
this  bill  is  also  totally  bipartisan.  It  was 
approved  by  the  Committee  on  Govern- 
ment Operations  by  a  unanimous  roll- 
call  vote  of  39  to  0.  It  has  the  enthusias- 
tic support  of  President  Ford  except  on 
one  point  which  the  House  itself  will 
resolve  when  an  amendment  is  offered 
on  the  floor.  More  important,  I  sincerely 
believe  such  legislation  has  the  wide- 
spread support  of  the  American  people. 
I  believe  they  want  us  to  act  on  this  bill 
without  delay. 

It  seems  to  me  that  the  events  of  the 
past  several  years  have  a  lesson  in  them. 
Americans  want  to  see  more  credibility 
in  Government,  and  they  want  to  see 
the  removal  of  any  undue  Government 
power  which  could  be  used  to  Invade 
their  personal  privacy. 

This  landmark  legislation,  H.R.  16373, 


is  a  first  step  in  that  direction.  It  is  in 
total  harmony  with  the  spirit  of  the  Con- 
stitution. It  gives  individuals  as  a  matter 
of  right  some  meaningful  control  over 
how  the  Federal  Government  utilizes 
personal  information  about  them. 

H.R.  16373,  when  passed  and  signed  by 
the  President,  will  be  the  first  compre- 
hensive law  dealing  with  the  right  of 
privacy  of  the  individual  citizen. 

At  the  outset,  I  should  state  that  this 
bill  affects  only  personally  identifiable 
files  or  systems  of  files  held  by  the  Fed- 
eral Government.  It  does  not  seek  to 
regulate  those  files  maintained  by  State 
or  local  governments  or  by  private  en- 
tities. 

Although  this  bill  appears  complicated 
on  its  face,  it  breaks  down  into  four 
straightforward  provisions:  First,  notice; 
second,  access;  third,  regulation  of  dis- 
closure, and  fourth  civil  and  criminal 
remedies. 

NOTICE 

Basically  the  bill  provides  that  each 
and  every  system  of  records,  as  defined 
by  the  act,  shall  be  made  public  by  notice 
in  the  Federal  Register.  This  notice  shall 
list  the  essential  characteristics  of  the 
system,  the  categories  of  persons  to 
which  it  applies,  its  physical  character- 
istics, the  uses  to  which  it  is  piat,  and  the 
person  responsible  for  its  maintenance 
and  operation. 

ACCESS 

Each  individual  shall  be  given  access 
to  his  record  within  the  system  on  his 
request,  with  the  exception  of  files  re- 
lated to  criminal  investigations  or  na- 
tional security.  Along  with  access  to  the 
file,  the  individual  concerned  shall  have 
the  right  to  challenge  Inaccurate  infor- 
mation and  supplement"  the  file  to  ex- 
plain or  contradict  inaccuracies. 

DISCLOSURE 

Disclosure  of  the  information  by  the 
agency  holding  the  file  shall  be  limited 
to  those  disclosures  which  are  of  the  type 
previously  announced  in  the  Federal  Reg- 
itser.  Other  disclosures  of  a  "noriroutine 
nature"  may  be  made  only  upon  the  prior 
written  informed  consent  of  the  individ- 
ual concerned. 

REMEDIES 

Civil  damages  are  available  to  individ- 
uals who  are  injured  by  determinations 
made  on  the  basis  of  inaccurate  or  in- 
complete records  and  criminal  penalties 
are  provided  for  illegal  disclosure  by  Gov- 
ernment employees,  or  fraudulent  access 
by  individuals. 

I  am  going  to  say  something  very  im- 
portant now,  especially  in  light  of  dis- 
closures during  the  last  week  or  so  on  the 
Federal  Bureau  of  Investigation  and  the 
Internal  Revenue  Service.  H.R.  16373  also 
prohibits  the  Government  from  keeping 
secret  personal  information  systems  and 
collecting  records  on  political  and  religi- 
ous beliefs.  This  proposed  statute  would 
thus  provide  gi-eater  safeguards  for  pro- 
tecting the  lawful  exercise  of  first 
amendment  rights. 

The  remainder  of  the  provisions  of  the 
bill  are  designed  to  provide  the  legal  teeth 
to  enforce  these  rights  and  limitations. 
Special  provision  is  made  to  protect 
America's  legitimate  and  legally  author- 
ized interests  in  national  security  and  law 
enforcement. 
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We  have  tried  to  tailor  this  bill  so  that 
it  will  protect  individual  rights  and  at 
the  same  time  permit  the  Government  to 
oi.erats  responsibly  and  perform  its  func- 
tions without  unjustifiable  impediments. 

As  a  result,  we  think  it  will  go  a  long 
way  in  restoring  confidence  by  the  Ameri- 
can people  that  Government  is  indeed 
responsive  and  sensitive  to  individual 
riglils.  Simply  put,  this  legislation  will 
demonstrate  that  Congress  is  determined 
that  Government  will  act  as  the  servant 
of  the  people  and  not  its  master. 

Under  a  key  provision  of  this  bill,  no 
Federal  agency  shall  disclose  any  per- 
sonal information  record  to  another 
agency  or  person  unless  this  action  is 
done  by  request  of  the  individual  or  with 
liis  prior  written  consent. 

An  exception  is  permitted  in  the  case 
of  routine  transfers,  such  as  when  the 
Social  Security  Administration  instructs 
the  Treasury  to  issue  a  benefit  check. 

Thus  routine  transfers  of  personal  in- 
formation will  be  permitted  between 
agencies  so  that  the  regular  business  of 
Government  can  proceed  without  delay. 
Nonroutine  transfers,  however,  are 
another  matter.  In  those  cases,  the  prior 
written  consent  of  the  individual  will  be 
required  by  law. 

What  is  a  nonroutine  transfer?  That 
is  a  transfer  of  personal  information  used 
for  a  different  purpose  than  for  which 
at  was  originally  collected.  This  in  itself 
ds  going  to  stop  a  lot  of  hanky-panky.  It 
will  make  it  legally  impossible  for  the 
Federal  Government  in  the  future  to  put 
together  anything  resembling  a  "1984" 
personal  dossier  on  a  citizen. 

It  means  interagency  computer  data 
banks  will  not  be  able  to  share  personal 
information  unless  the  data  is  truly  a 
routine  transfer  where  its  general  use 
has  already  been  made  known  to  the  in- 
dividual and  his  consent  obtained. 

The  consent  requirement  and  other 
provisions  of  the  bill  are  backed  up  with 
criminal  and  civil  penalties.  This  also 
will  help  protect  Americans  and  at  the 
same  time  give  Grovemment  officials  a 
good  reason  to  say  "no"  to  any  improper 
requests  from  anyone  for  personal  infor- 
mation on  any  other  American. 

This  legislation  also  requires  that  Fed- 
era;  agencies,  in  making  determinations 
on  individuals,  utilize  records  which  are 
accurate,  relevant,  timely,  and  complete. 
This  assures  fairness  to  the  individual 
and,  in  our  view,  is  going  to  result  in 
much  better  decisions  by  Government 
officials. 

Senator  Ervin  has  referred  to  the  situ- 
ation existing  now  as  "the  Government's 
voracious  appetite  for  personal  informa- 
tion about  each  of  us." 

His  subcommittee  reported  that  the 
Federal  Government  has  at  least  858 
data  banks  of  which  741  were  computer- 
ized. Although  93  agencies  did  not  report 
the  number  of  records  kept,  those  which 
did,  reported  a  total  number  of  records 
kept  as  1  billion,  245  million  Individual 
records  or  an  average  of  almost  6  rec- 
ords for  every  man,  woman,  and  child  in 
America. 

When  such  information  is  stored  on 
tape  it  is  easily  transferred  from  one 
user  to  another. 

Tlie  potential  danger  to  individual 
freedom  is  so  great  that  it  is  easy  to  un- 


derstand why  the  concept  of  legislation 
to  protect  the  privacy  has  support  from 
a  broad  spectrum  of  political  and  philo- 
sophical beliefs. 

I  think  the  Members  should  be  aware 
of  the  fact  that  in  the  event  of  the  fail- 
ure of  Congress  to  act  on  this  legislation, 
the  President  intends  to  issue  an  Execu- 
tive order  wlaich  would  put  a  similar  pri- 
vacy system  into  effect.  However,  it 
would  lack  the  necessary  civil  remedies 
and  criminal  penalties  to  provide  our  cit- 
izens with  adequate  redress.  Besides,  this 
task  is  a  congressional  responsibility  and 
I  think  you  will  agree,  we  should  face  up 
to  it. 

On  another  matter,  our  subcommittee 
has  received  numerous  phone  calls  from 
State  tax  commissioners  asking  whether 
their  tax  information  transfer  agree- 
ments with  the  U.S.  Internal  Revenue 
Service  will  be  harmed  by  this  bill.  The 
answer  is  "no,"  because  I  am  certain  the 
Treasury  Department  will  publish  that 
type  of  activity  as  a  "routine  transfer" 
permitted  under  this  bill  and  other 
statutes. 

My  colleagues,  H.R.  16373  actually  Is 
the  result  of  an  awareness  of  the  prob- 
lems of  invasion  of  privacy  which  began 
growing  more  than  a  decade  ago  when 
the  House  Committee  on  Government 
Operations  started  Its  initial  investiga- 
tions Into  this  subject.  Other  committees 
also  discovered  what  these  problems  are. 

A  lot  of  water  has  passed  under  the 
bridge  since  then.  The  Nation  has  sur- 
vived numerous  major  and  minor 
"floods."  It  is  now  time  to  build  a  strong 
dam  to  make  certain  we  are  not  endan- 
gered again.  I  beseech  you  to  support  this 
bill  and  implement  the  Constitution,  as 
we  have  a  duty  to  do. 
i  Mr.  DENNIS.  Mr.  Chairman,  will  the 
gentleman  yield? 

Mr.  MOORHEAD  of  Pennsylvania.  I 
yield  to  the  gentleman  from  Indiana. 

Mr.  DENNIS.  I  thank  the  gentleman 
for  yielding.  With  reference  to  the 
gentleman's  statement  that  this  would 
keep  the  Government  from  maintaining 
records  as  to  political  beliefs,  would  this 
bill  prevent  the  Federal  Bureau  of  In- 
vestigation from  maintaining  a  list  of 
Commimist  Party  members  or  people 
who  belong  to  organizations  which  are 
dedicated  to  the  violent  overthrow  of  the 
Government,  or  anything  of  that  sort? 

Mr.  MOORHEAD  of  Pennsylvania. 
Lawful  criminal  investigations  of  that 
type  would  be  exempt  from  the  bill,  but 
normal  dissidents,  exercising  first 
amendment  rights,  would  be  covered. 

Mr.  DENNIS.  If  it  hinged  on  the  crimi- 
nal field,  it  would  come  under  the  ex- 
emption which  was  referred  to  earlier? 

Mr.  MOORHEAD  of  Pennsylvania. 
The  gentleman  is  correct. 

Mr.  DENNIS.  And  would  the  gentle- 
man agree  that  if  it  dealt  with  indi- 
viduals or  organizations  dedicated  to  the 
violent  overthrow  of  the  Government, 
that  that  would  fall  within  the  criminal 
exemption? 

Mr.  MOORHEAD  of  Pennsylvania. 
Anything  that  falls  within  the  criminal 
exemption  is  taken  care  of.  We  have  tried 
to  prepare  it  very  carefully. 

Mr.  DENNIS.  Activity  dedicated  to 
violent  overthrow  of  the  Government 
would  fall  under  criminal  exemption, 


would  the  gentleman  agree  with  me  on 
that? 

Mr.  MOORHEAD  of  Pennsylvania. 
Yes.  That  is  what  I  am  saying. 

Mr.  DENNIS.  I  thank  the  gentleman. 

Mr.  HOLIFIELD.  Mr.  Chairman,  I 
yield  5  minutes  to  the  gentlewoman  from 
New  York  (Ms.  Abzug)  . 

(Ms.  ABZUG  asked  and  was  given  per- 
mission to  revise  and  extend  her  re- 
marks.) 

Ms.  ABZUG.  Mr.  Chairman,  this  Is  in- 
deed a  landmark  piece  of  legislation. 
H.R.  16373  regulates  the  collection,  main- 
tenance, and  use  by  Federal  agencies  of 
infoiTnation  pertaining  to  individuals.  It- 
Is  a  very  significant  fii-st  step  in  an  at- 
tempt to  guarantee  the  right  of  privacy 
to  all  Americans.  It  is  the  product  of 
many,  many  months  of  hard  work,  ar)d 
of  many  bills  that  have  been  before  the 
Congress  which  the  committee  has  con- 
sidered in  great  depth.  Much  credit  is 
due  to  my  colleague,  Mr.  Moorhead  of 
Pennsylvania,  the  chairman  of  the  For- 
eign Operations  and  Government  Infor- 
mation Subcommittee,  and  to  that  sub- 
committee's staff  members  for  the 
months  of  diligent  effort  in  the  drafting 
of  this  significant  legislation.  The  bill 
which  has  been  reported  out  of  the  com- 
mittee is  a  good  bill,  but  I  believe  it  Is 
a  bill  which  requires  some  additions  and 
changes  to  strengthen  it.  The  amend- 
ments which  I  plan  to  offer  today  in  con- 
nection with  this  bill  are  amendments 
which  would  have  been  brought  before 
the  full  committee,  but.  In  order  to  ex- 
pedite the  consideration  and  the  bring- 
ing of  the  bill  to  the  floor  of  the  House, 
they  were  left  for  floor  action.  So,  al- 
though I  support  the  bill  and,  indeed, 
have  been  the  author  of  one  of  the  bills 
before  the  committee,  along  with  the 
gentleman  from  New  York  (Mr.  Koch) 
and  the  gentlemen  from  California  (Mr. 
Gold  WATER)  who  also  had  bills  which 
were  considered  by  the  committee,  1  feel 
that  there  have  to  be  some  improve- 
ments. 

There  are  three  basic  weaknesses  In 
the  bill:  the  numerous  and  unjustified 
exemption  provisions,  the  failure  to  pro- 
vide either  liquidated  or  punitive  dam- 
ages, and  the  lack  of  any  administrative 
mechanism  to  oversee  the  implementa- 
tion of  the  bill. 

First,  exemptions  from  the  provisions 
of  this  bill  or  of  any  bill  designed  to  pro- 
tect individual  rights  of  privacy  can  be 
justified  only  in  the  face  of  overwhelm- 
ing societal  interests.  There  are,  at  most, 
only  three  areas  where  societal  interests 
can  be  paramount  to  the  Individual 
rights  provided  in  this  bill:  First,  where 
granting  an  individual  access  to  his  or 
her  records  would  seriously  damage  na- 
tional defense  or  foi-eign  policy;  Second, 
where  such  access  would  interfere  with 
an  active  criminal  prosecution;  and 
Third,  where  records  are  required  by  law 
to  be  maintained  for  statistical  research 
or  reporting  purposes  and  are  not,  in  fact, 
used  to  make  determinations  about  iden- 
tifiable Individuals. 

It  follows  that  exemptions  should  re- 
late to  the  type  of  data  sought  to  be 
protected  from  disclosure,  not  to  the 
agency  maintaining  such  records.  For 
this  reason,  I  will  offer  amendments  to 
eliminate  the  general  agency  exemptions 
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provided  in  the  bill  for  the  CIA  and  the 
Secret  Sei-vice. 

I  win  also  support  an  amendment  to 
provide  for  the  assessment  of  punitive 
damages  in  cases  of  willful,  arbitrary,  or 
capricious  violation  of  the  bill  and  for 
actual  damages  in  cases  of  negligent 
violations.  These  provisions  were  stricken 
in  the  full  committee,  and,  as  a  result, 
an  individual  who  may  have  suffered  by 
violation  of  the  act  must  now  prove  not 
only  actual  damages  but  that  such  dam- 
ages were  caused  by  willful,  arbitrary,  or 
capricious  agency  action.  I  believe  that 
these  two  stricken-out  provisions  must 
be  restored  to  the  bill  to  provide,  as  the 
bill  in  the  other  body  does,  for  actual 
damages  to  compensate  for  any  violation 
of  the  act  and  for  punitive  damages  to 
compensate  for  any  willful,  arbitrary,  or 
capricious  violation.  If  this  is  not  done, 
there  really  Is  no  adequate  remedy  at 
law. 

I  will  also  support  an  amendment 
which  I  brought  in  the  committee  to 
establish  a  Federal  Privacy  Commission. 
Without  such  a  commission,  we  have  no 
assurance  that  agencies  will  not  be  mo- 
tivated by  mere  whim  or  convenience  in 
divulging  or  withholding  information. 

We  would  be  more  than  naive  if  we 
failed  to  recognize  that  individual  Fed- 
eral agencies  cannot  be  expected  to  take 
an  aggressive  role  in  enforcing  privacy 
legislation.  Enforcement  of  the  provi- 
sions of  this  bill  will  be  secondary  to  each 
agency's  legislative  mandate  and  will, 
of  necessity,  cause  additional  expense 
and  administrative  inconvenience.  Only 
by  providing  a  separate  administrative 
agency  with  authority  for  implementing 
this  legislation  and  for  coordinating  the 
privacy  programs  of  the  various  Federal 
agencies  can  we  be  assured  of  uniform, 
effective  enforcement  of  the  rights  guar- 
anteed by  this  bill. 

I  would  hope  that  we  will  support  this 
bill  with  the  amendments  proposed.  I 
think  that  will  be  the  beginning  of  an 
important  first  step  in  the  protection  of 
the  right  of  privacy. 

(Ms.  ABZUG  asked  and  was  given  per- 
mission to  revise  and  extend  her  re- 
marks.) 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
yield  myself  5  minutes. 

(Mr.  ERLENBORN  asked  and  was 
given  permission  to  revise  and  extend  his 
remarks.) 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
rise  in  support  of  the  Privacy  Act  of 
1974,  H.R.  16373.  I  think  it  is  rather 
fitting  that  this  bill  comes  to  the  floor 
today  on  the  same  day  that  we  con- 
sidered a  motion  to  override  and  have 
overridden  the  President's  veto  on  the 
Freedom  of  Information  Act. 

The  Subcommittee  of  (government  Op- 
erations, known  as  Foreign  Operations 
and  Government  Information,  is  the  par- 
ent subcommittee  of  both  bills,  the  Free- 
dom of  Information  Act  and  now  this  new 
Privacy  Act.  It  has  been  quite  an  effort 
to  walk  a  tightrope  in  the  one  bill  to 
provide  the  maximum  access  to  infonna- 
tion  on  the  part  of  the  public,  and  in  the 
other  bill  to  limit  access  to  protect  an 
indiyidual's  privacy. 

There  has  been  a  tendency,  I  think, 
to  view  these  often  as  conflicting,  but  I 


think  that  we  have  successfully  walked 
that  tightrope  and  have,  in  both  of  these 
pieces  of  legislation,  vei-y  important  land- 
mark legislation  for  open  government, 
and  yet  tlie  protection  of  individual 
rights. 

The  Privacy  Act  of  1974  docs  several 
things  that  I  am  sure  will  be  delineated 
and  explained  by  the  sevei'al  Members 
who  will  be  engaged  in  debate.  Genei-ally 
it  requires  that  when  the  Federal  Gov- 
ernment does  maintain  a  system  of  rec- 
ords pertaining  to  individuals,  it  must 
identify  publicly  those  systems  of  rec- 
ords. There  will  no  longer  be  the  ability 
within  Government  to  maintain  secret 
systems. 

Not  only  in  the  past  has  this  been 
done  for  any  nefarious  purpose,  but  the 
system  of  records  may  be  instituted  and 
maintained  and  the  public  just  not  know 
about  it. 

So  that  is  the  first  thing  that  will 
be  done:  identify  the  syst,ems  of  records 
and  make  public  the  fact  that  such  rec- 
ords are  being  maintained. 

Second,  again  a  public  record  would 
be  made  of  the  purpose  for  which  the 
system  is  being  maintained.  Then  we 
would  limit  in  the  bill  access  to  these 
records  for  those  purposes  so  that  in- 
formation contained  in  those  systems 
would  be  used  only  for  those  routine 
purposes,  and  unless  the  individual  about 
whom  the  information  related  agreed  to 
its  use  for  other  than  routine  purposes,  it 
could  not  be  so  used. 

It  could  be  used  tlien  only  for  the 
routine  purposes.  This  limits  the  purpose 
and  the  use  of  these  information  systems 
to  the  public  purpose-  which  has  been 
made  known,  the  purposes  identified  in 
the  Federal  Register. 

Third,  we  provide  for  access  by  indi- 
viduals to  information  in  these  record 
systems  pertaining  to  himself  or  herself, 
so  that  a  person  about  whom  informa- 
tion has  been  collected  v/ill  have  an  op- 
portunity to  get  a  copy  of  that  informa- 
tion and  to  see  if  it  is  accurate  and  will 
have  the  procedure  where  he  can  request 
the  amendment  of  the  information  to 
make  it  accurate  and  will  have  an  op- 
portunity if  the  information  is  misused 
under  the  terms  of  the  act  for  recourse 
in  a  civil  action  through  the  courts. 

In  addition  criminal  penalties  are 
provided  for  people  within  Government 
who  violate  the  terms  of  the  Act  in  mak- 
iHg  information  available  that  they 
should  not,  thereby  invading  the  privacy 
of  the  individuals  about  whom  the  infor- 
mation is  maintained  and  also  criminal 
penalties  for  those  who  would  seek  and 
obtain  illegally  this  information. 

I  think  this  is  truly  landmark  legisla- 
tion. It  has  been  very  difficult  to  draft 
because  of  the  varying  systems  and  the 
varying  purposes  for  the  systems  within 
the  Federal  Government.  We  were  of 
course  at  times  importuned  to  expand 
this  to  all  record  systems,  not  just  of  the 
Federal  Govei-nment  but  of  States  and 
local  governments  and  also  in  the  pri- 
vate sector.  I  think  if  we  had  done  so 
we  would  have  bitten  off  more  than  we 
could  chew. 

I  think  we  have  here  maybe  a  modest 
beginning  in  the  field  of  privacy  but  we 
have  an  important  piece  of  legislation 


affecting  only  Federal  Government  sys- 
tems. 

We  generally  exempt  from  the  provi- 
sions of  this  bill  the  law  enforcement 
proceedings,  systems  for  the  criminal 
justice  system,  and  other  committees  of 
Congress  will  be  turning  and  already 
have  turned  their  attention  to  this  crimi- 
nal justice  field. 

There  is  one  amendment  that  I  hope 
will  be  adopted.  Several  will  be  offered 
and  I  will  offer  one  amendment  and  I 
hope  it  will  be  adopted  and  I  think  it  is 
crucial  in  making  this  a  workable  bill. 
The  bill  as  it  has  been  reported  by  the 
committee  and  is  before  us  today  will 
open  up  all  preemployment  and  security 
clearance  files  retroactively  as  well  as 
prospectively.  Just  think  of  thi.s.  In  the 
past  years  there  have  been  implied  and 
expressed  promises  of  confidentiality 
given  to  people  who  have  been  asked  to 
make  statements  concerning  the  security 
clearance  investigation  or  preemploy- 
ment investigation  for  those  who  would 
be  employed  by  the  Federal  Government, 
appointed  to  Federal  office,  or  Federal 
contractors  engaged  in  defense  work,  let 
us  say.  These  promises  of  confidentiality 
would  be  violated  by  this  bill  because  the 
bill  would  mandate  opening  up  these  files 
so  that  the  person  about  whom  the  in- 
vestigation was  conducted  would  have 
access  to  the  files  and  find  out  who  said 
what  about  them. 

In  the  name  of  privacy  we  would  be 
violating  tlie  privacy  of  those  wlio  have 
given  such  statements  in  the  past.  I 
think  we  have  to  strike  a  balance  and  see 
that  we  cannot  violate  the  privacy  of 
individuals  by  the  very  bill  that  is  sup- 
posed to  be  the  bill  of  rights  for  indi- 
vidual privacy. 

The  amendment  I  will  offer  was  dis- 
cussed in  an  editorial  in  the  Washington 
Post  this  morning  inaccurately.  They  say 
my  amendment  would  close  these  pre- 
employment  and  security  files.  It  would 
not. 

Mr.  Chairman,  the  amendment  that  I 
will  offer  will  make  all  of  the  information 
in  these  files  available  to  the  individual 
about  whom  the  investigation  has  been 
conducted,  except  that  information 
which  would  reveal  the  identity  of  a  per- 
son who  has  under  a  promise  of  confiden- 
tiality given  information  contained  in  the 
file.  Even  the  Washington  Post  editorial 
suggested  that  other  legislation  in  the 
field  of  credit,  the  Fair  Credit  Reporting 
Act,  had  struck  a  good  balance  here  by 
saying  it  is  to  protect  only  that  informa- 
tion which  would  reveal  a  confidential 
source.  They  seem  to  think  that  was  a 
good  way  of  protecting  both  individuals' 
privacy.  That  is  exactly  what  the  amend- 
ment that  I  will  offer  will  do.  It  will  pro- 
tect only  those  sources  that  have  given 
information  under  a  promise  of  confiden- 
tiality. 

In  addition,  the  Office  of  Management 
and  Budget  has  assured  me  that  regula- 
tions will  be  adopted  in  the  future  so 
that  only  in  the  most  compelling  cir- 
cumstances will  a  promise  of  confiden- 
tiality be  given.  It  will  not  be  the  cus- 
tomary thing  to  make  these  promises  of 
confidentiality,  so  that  most  all  of  the 
Information  will  be  made  available. 
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Mr.  BROWN  of  Ohio.  Mr.  Chairman, 
will  the  gentleman  yield? 

Mr.  ERLENBORN.  I  yield  to  the  gen- 
tleman from  Ohio. 

Mr.  BROWN  of  Ohio.  For  the  purpose 
of  making  legislative  history,  I  should 
like  to  ask  about  the  impact  of  this  legis- 
lation as  it  affects  one  aspect  of  the  cur- 
rent law. 

I  currently  represent  an  area  which  at 
one  time  was  represented  by  one  of  our 
predecessors  in  the  Congress,  the  illus- 
trious Jackson  Betts,  who  was  very  con- 
cerned about  the  confidentiality  of  the 
Bureau  of  Census  information. 

The  CHAIRMAN.  The  time  of  the  gen- 
tleman has  expired. 

Mr.  ERLENBORN.  I  yield  myself  2  ad- 
ditional minutes. 

Mr.  BROWN  of  Ohio.  Mr.  Chairman, 
the  Bureau  of  the  Census  has  a  singu- 
lar and  highly  commendable  record  of 
scrupulous  protection  of  the  confiden- 
tiality and  privacy  of  census  data  about 
Individuals  and  about  businesses. 

This  is  a  matter  of  concern  to  every 
American,  and  the  integrity  of  such  in- 
formation is  essential  to  the  public  trust 
which  is  in  turn  essential  to  the  accu- 
racy of  census  findings. 

These  census  findings  provide  the  fac- 
tual bases  for:  First,  countless  govern- 
mental and  private  decisions  which  pro- 
foundly affect  the  economy,  second, 
equity  and  fairness  in  revenue  sharing 
measures,  and  third,  the  determination 
of  representation  in  the  Congress. 

The  continuing  confidentiality  of  such 
census  information  is  mandated  by 
statute — section  9  of  title  13  of  the  United 
States  Code — as  affirmed  by  repeated 
Presidential  proclamations. 

It  is  true  that  neither  the  purpose  nor 
effect  of  subsection  (b)  or  (1)  or  of  any 
other  provisions  of  section  562a  as  set 
forth  in  this  bill  are  to  modify  or  relax 
In  any  way  the  safeguards  of  title  13? 

Mr.  ERLENBORN.  Mr.  Chairman, 
the  answer  to  the  gentleman's  question  is 
that  this  bill  in  no  way  would  diminish 
the  protection  provided  by  law  for  cen- 
sus data. 

Mr.  BROWN  of  Ohio.  I  wonder  if  the 
gentleman  would  yield  further  so  that 
I  might  receive  the  concurrence  of  the 
chairman  of  the  subcommittee,  the  gen- 
tleman from  Pennsylvania  (Mr.  Moor- 
head)  . 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
yield  to  the  gentleman  from  Pennsyl- 
vania. 

Mr.  MOORHEAD  of  Pennsylvania.  I 
agree  with  the  remarks  of  the  gentle- 
man from  Ohio  and  with  the  gentleman 
from  Illinois. 

Mr.  DENNIS.  Mr.  Chairman,  will  the 
gentleman  yield? 

Mr.  ERLENBORN.  I  yield  to  the  gen- 
tleman from  Indiana. 

Mr.  DENNIS.  I  would  like  to  make 
reference  to  the  question  of  criminal  rec- 
ords, publication  of  criminal  records, 
which  are  generally  exempted  fi-om  the 
bill,  as  I  understand  it. 

The  gentleman  said  a  moment  ago  that 
those  records  are  the  subject  of  pending 
special  legislation,  and  obviously  those 
are  very  sensitive  records  and  present  a 
peculiar  problem,  and  the  subcommittee 
of  the  Committee  on  the  Judiciary, 


chaired  by  the  gentleman  from  California 
(Mr.  Edwards)  and  of  which  the  gentle- 
man from  California  (Mr.  Wiggins)  is 
the  ranking  minority  member,  has  special 
legislation  on  that  subject  now  before 
it.  That  subcommittee  is  tied  up  in  a 
meeting  today  on  a  very  important  mat- 
ter that  the  members  of  the  subcom- 
mittee could  not  avoid,  and  hence  they 
are  not  on  the  floor ;  and  they  have  asked 
me  to  bring  the  matter  up  and  express 
the  strong  hope  that  the  House  adopt  no 
amendment  that  would  impinge  on  that 
situation  and  would  include  criminal  rec- 
ords in  this  bill. 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
yield  such  time  as  he  may  consume  to  the 
ranking  member  of  the  Committee  on 
Government  Operations,  the  gentleman 
from  New  York  (Mr.  Horton). 

(Mr.  HORTON  asked  and  was  given 
permission  to  revise  and  extend  his  re- 
marks.) 

Mr.  HORTON.  Mr.  Chairman,  I  rise 
in  support  of  H.R.  16373,  the  Privacy 
Act  of  1974. 

Having  served  as  a  member  of  the 
Special  Subcommittee  on  Invasion  of 
Privacy  of  the  Committee  on  Govern- 
ment Operations  some  10  years  ago,  I 
have  a  particular  interest  in  the  subject 
of  personal  privacy.  During  my  5  years  of 
service  on  the  Foreign  Operations  and 
Government  Information  Subcommittee, 
I  participated  in  several  investigative 
hearings  into  this  important  area.  To- 
day, as  ranking  minority  member  of  the 
Government  Operations  Committee,  I 
am  very  happy  to  lend  my  strong  support 
to  a  bill  which  insures  that  Federal  Gov- 
ernment agencies  protect  individuals' 
rights  to  privacy  when  dealing  with  in- 
formation about  people. 

The  bill  does  this  in  two  ways: 

First,  it  mandates  that  agencies  dis- 
close an  individual's  records  to  other  per- 
sons or  other  agencies  only  with  the 
written  consent  of  that  individual,  un- 
less the  disclosure  would  be  for  a  pur- 
pose which  had  been  endorsed  by  the 
Congress  or  published  in  the  Federal 
Register.  Whenever  the  Government 
asks  someone  for  information  about  him- 
self, according  to  the  bill,  it  would  have 
to  inform  him  of  the  disclosures  which 
had  been  published  permissible. 

Second,  the  bill  provides  that  individ- 
uals shall  have  access  to  all  Government 
records  maintained  about  them,  and 
shall  have  the  right  to  petition  agencies 
to  correct  any  misstatements  in  those 
records.  Agencies  would  have  to  make 
the  changes  requested  or  note  on  the 
records  that  the  changes  had  been 
sought,  but  that  the  Government  dis- 
agreed with  them. 

All  Federal  records  pertaining  to  in- 
dividuals would  be  covered  by  these  pro- 
visions, except  for  national  security  in- 
formation, investigatory  material  com- 
piled for  law  enforcement  purposes, 
other  criminal  justice  records.  Secret 
Service  and  CIA  files,  and  statistical  data. 

To  make  sure  that  Government  agen- 
cies fulfill  their  responsibilities  under 
this  legislation,  the  bill  permits  individ- 
uals who  are  injured  by  Government 
agency's  failure  to  comply  with  the  law 
to  bring  suit  against  the  agency  In  Fed- 
eral court.  A  successful  complainant 


could  be  awarded  actual  damages  and 
attorney's  fees  by  the  judge. 

Mr.  Chairman,  this  is  landmark  legis- 
lation In  an  area  of  concern  to  all  Ameri- 
cans. I  urge  its  enactment. 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
yield  3  minutes  to  the  gentleman  from 
Maryland  (Mr.  Gude)  . 

(Mr.  GUDE  asked  and  was  given  per- 
mission to  revise  and  extend  his  re- 
marks.) 

Mr.  GUDE.  Mr.  Chairman,  as  a  co- 
sponsor  of  this  legislation,  I  am  indeed 
gratified  that  it  is  finally  receiving  the 
floor  consideration  which  it  should. 

I  want  to  commend  the  chairman  of 
our  subcommittee,  the  gentleman  from 
Pennsylvania  (Mr.  Moorhead)  ;  the 
ranking  member,  the  gentleman  from 
Illinois  (Mr.  Erlenborn)  ;  and.  in  par- 
ticular, the  gentleman  from  California 
(Mr.  GoLDWATER) ,  the  gentlewoman  from 
New  York  (Ms.  Abzug)  ,  and  the  gentle- 
man from  New  York  (Mr.  Koch)  who 
are  also  cosponsors  of  this  legislation. 
They  have  been  a  driving  force  toward 
its  consideration  and  in  bringing  it  to 
the  point  where  we  find  it  at  this 
moment. 

The  chairman  of  the  subcommittee 
has  very  well  outlined  exactly  what  this 
legislation  does.  It  is  long  overdue.  This 
is  the  kind  of  attention  that  Govem- 
i^ient  records  have  needed  for  some 
period  of  time.  I  think  matters  which  we 
consider  routine  and  perfunctory  are 
very  often  hidden  under  agency  direc- 
tives, rules,  and  regulations,  and  we  as- 
sume what  is  normal  to  us  on  the  Hill  to 
be  what  is  normal  throughout  the  Fed- 
eral Government. 

Increasingly,  as  the  society  and  the 
Government  have  grown  more  complex, 
the  maze  of  Federal  activity  and  regu- 
lation have  intensified,  and  the  individ- 
ual citizen  has  had  to  make  increasing 
concessions  to  the  imperatives  of  the 
Federal  bureaucracy.  The  quantity  of 
Federal  paperwork  alone,  for  example, 
has  reached  such  proportions,  that  the 
House  felt  the  need  last  month  to  au- 
thorize the  establishment  of  a  Commis- 
sion on  Paperwork  to  study  the  problem 
and  find  ways  of  reducing  the  burden 
v/hich  bureaucracy  imposes  on  the 
citizen. 

The  level  of  regulatory  activity  which 
touches  on  the  lives  of  individual  citizens 
has  also  increased.  Seat  belt  standards, 
now  repealed,  safety  and  health  stand- 
ards, labeling  and  advertising  standards, 
while  important  Government  tools  to 
correct  serious  problems  we  have,  all  in- 
trude on  the  freedom  of  the  individual  In 
some  small  way. 

Certainly  the  demands  of  a  complex 
technological  society  call  for  some  con- 
cessions, but  we  have  before  us  today  an 
opportunity  to  help  balance  the  recent 
trend  of  legislative  activity  by  enacting 
legislation  to  help  restore  individual 
rights  and  individual  privacy.  This  bill 
imposes  limits  on  what  the  Government 
can  do  with  individual  data,  and  It  im- 
poses obligations  on  the  Government  to 
the  subjects  of  the  data,  and  in  doing  so 
it  helps  to  maintain  the  balance  of  Indi- 
vidual freedom  and  privacy  which  we  all 
cherish. 
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Symbolic  of  this  balance  is  the  con- 
troversy over  the  use  of  social  security 
numbers  for  identification  purposes. 
While  such  a  proposal  may  make  sound 
technological  sense,  to  many  citizens  it 
implies  removal  of  an  important  element 
of  their  privacy  and  in  iividuality.  This 
question  is  not  dealt  with  in  this  bill,  but 
some  of  the  same  principles  are — the 
right  of  the  individual  to  maintain  his 
privacy  and  personal  identity. 

Beyond  these  questions  of  principle, 
the  bill  also  has  substantive  significance 
for  many  citizens  who  feel,  rightly  or 
wrongly,  that  they  have  not  received  a 
"fair  deal"  from  their  Government. 

Mr.  Chairman,  I  would  like  to  quote 
the  experience  which  one  veteran  had  in 
regard  to  the  Veterans'  Administration. 
He  was  unable  to  obtain  compensation 
and  relief  for  injuries  he  had  received 
while  serving  his  country  abroad,  and  yet 
he  was  unable  to  look  at  his  records  in 
the  Veterans'  Administration  files.  He 
finally  had  to  obtain  legal  counsel  in 
order  to  get  access  to  his  files,  and  he 
found  the  reason  the  Veterans'  Admin- 
istration had  denied  his  obvious  need  was 
because  certain  records  that  were  in  his 
file  actually  belonged  to  another  veteran 
who  had  a  similar  name. 

This  may  seem  to  be  a  very  small  thing, 
but  this  is  the  type  of  action  which  can 
occur  in  situations  when  we  in  Congress 
have  not  enacted  regulations  to  provide 
for  the  overseeing  of  Federal  records, 
which  can  sometimes  be  buried  under  a 
lot  of  biu-eaucratic  redtape  which  denies 
the  citizen  the  access  to  which  he  is 
entitled. 

Mr.  Chairman,  I  am  going  to  offer  two 
amendments  to  this  bill  at  the  appropri- 
ate time.  They  are  amendments  which  I 
was  unable  to  ofifer  In  the  committee,  be- 
cause of  the  pressure  of  business  when  we 
were  reporting  the  legislation  to  the 
floor.  The  first  has  to  do  with  medical 
records. 

This  first  amendment  would  clarify 
one  item  that  I  believe  to  be  ambiguous 
in  intent,  in  restricting  the  circumstances 
under  which  individuals  would  be  grant- 
ed disclosure  by  Federal  agencies.  It  was 
the  intention  of  the  committee  to  ex- 
clude information  which  would  be  vital 
to  the  health  or  safety  of  an  individual. 

I  believe  that  the  current  language  In 
the  bill  is  vague  in  this  regard,  in  that 
it  would  permit  such  disclosures  without 
prior  permission,  unless  it  is  an  emer- 
gency case.  It  does  not  make  clear  to 
whom  the  information  would  be  dis- 
closed. 

The  second  amendment  I  would  offer 
is  one  that  would  establish  a  Privacy 
Commission,  which  I  believe  is  a  vital 
necessity  if  the  privacy  legislation  we 
are  enacting  is  to  become  a  meaningful 
statute.  Clearly,  the  enactment  and 
maintenance  of  successful  privacy  stand- 
ards would  hinge  on  the  degree  of  co- 
operation provided  by  Federal  agencies 
v;hich  have  to  implement  the  program. 

The  Privacy  Commission  which  I  will 
propose  will  coordinate  and  assist  in 
these  efforts,  and  it  would  be  an  impor- 
tant goal  for  gaining  the  necessary 
agency  cooperation  in  order  to  make  this 
legislation  meaningful  in  the  service  of 
American  citizens. 


Mr.  Chairman,  I  will  offer  these  two 
amendments  at  the  appropriate  time. 

Mr.  HOLIFIELD.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  GUDE.  I  will  be  glad  to  yield  to 
the  chairman  of  the  full  committee. 

Mr.  HOLIFIELD.  Does  the  gentleman's 
amendment  of  the  privacy  bill  follow  the 
words  of  the  Senate  provision? 

Mr.  GUDE.  I  have  not  compared  them 
word  for  word,  Mr.  Chairman,  but  I  be- 
lieve it  does. , 

I  urge  the  passage  of  this  legislation. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  I  yield  5  minutes  to  the  gen- 
tleman from  Arkansas  (Mr.  Alexander), 
a  member  of  the  subcommittee. 

(Mr.  ALEXANDER  asked  and  was  giv- 
en permission  to  revise  and  extend  his 
remarks.) 

Mr.  ALEXANDER.  Mr.  Chairman,  on 
June  19,  following  hearings  on  the  Fed- 
eral Government's  use  of  telephone 
monitoring  and  lie  detection  devices  con- 
ducted by  the  Subcommittee  on  Govern- 
ment Information,  I  stated  that  it  ap- 
pears our  Government  has  been  over- 
come by  a  snooping  mania  and  that  we 
must  find  the  medicine  to  cure  this  dis- 
ease. H.R.  16373,  the  Privacy  Act  of  1974, 
is  a  good  dose  of  such  medicine. 

I  was  alarmed  to  discover  in  those 
hearings  that  it  is  literally  possible  to 
have  every  home  in  America  bugged. 

Mr.  Chairman,  I  am  convinced  that 
Americans  do  not  want  to  be  a  part  of 
one  big  party  line.  If  present  Govern- 
ment preoccupation  with  spying  on  its 
citizens  continues,  George  Orwell's  fic- 
tional fishbowl  existence  and  "Big 
Brother"  era  in  his  book  "1984"  may  very 
well  occur. 

H.R.  16373  pi'ovides  basic  safeguards 
for  the  individual  to  help  remedy  the 
misuse  of  personal  information  by  the 
Federal  Government,  and  reasserts  the 
fimdamental  rights  of  personal  privacy 
that  are  derived  from  the  Constitution. 
At  the  same  time,  it  recognizes  the  legi- 
timate need  of  the  Government  to  col- 
lect, store,  use,  and  share  among  various 
agencies  certain  tjT3es  of  personal  data, 
but  under  a  framework  of  law  to  pro- 
tect the  citizen. 

Like  the  Freedom  of  Information  Act 
Amendments,  H.R.  16373  also  recognizes 
that  certain  areas  of  Federal  records  are 
of  such  a  highly  sensitive  nature  that 
they  must  be  exempted  from  some  of  its 
provisions. 

The  Privacy  Act  provides  for  the  ex- 
ercise of  civil  remedies  by  individuals 
against  the  Federal  Government  through 
the  courts  to  enforce  their  rights.  Pro- 
vision is  made  for  the  actual  collection 
of  damages  by  the  individual  against  the 
Government  if  the  infraction  was  will- 
ful, arbitrary,  or  capricious.  Penalties 
are  also  provided  for  the  luiauthorized 
knowing  and  willful  disclosure  of  identi- 
fiable material  b  ya  Government  officer 
or  employee  by  a  fine  of  not  more  than 
$5,000.  Criminal  penalties  and  fines 
would  also  be  imposed  on  persons  re- 
questing or  obtaining  any  such  indi- 
vidually identifiable  record  under  false 
pretenses. 

The  bill  attempts  to  strike  that  deli- 
cate balance  between  two  confiicting  and 
fundamental  needs — on  the  one  hand. 


the  need  for  a  maximum  degree  of  pri- 
vacy and  control  over  personal  informa- 
tion the  Individual  American  furnishes 
his  Government,  and,  on  the  other  hand, 
the  need  for  information  about  the  in- 
dividual which  the  Govermnent  finds 
necessary  to  carry  out  its  legitimate 
functions. 

Over  40  years  ago.  Supreme  Court 
Justice  Louis  Brandeis,  in  his  famous 
dissent  in  the  case  of  Olmsted  against 
United  States,  said : 

Every  unjustifiable  Intrusion  by  the  gov- 
ernment upon  the  privacy  of  the  Individual 
whatever  the  means  employed,  must  be 
deemed  a  violation  of  the  fourth  amend- 
ment. 

He  further  stated  in  terms  relevant  to 
current  wholesale  abuses  of  power  that: 

Experience  should  teach  us  to  be  most  on 
guard  to  protect  liberty  when  the  govern- 
ment's purposes  are  beneficent.  Men  born  to 
freedom  are  naturally  alert  to  repel  inva- 
sions to  their  liberty  by  evil-minded  rulers. 
The  greatest  dangers  to  liberty  lurk  In  Insidi- 
ous encroachment  by  men  of  zeal,  well- 
meaning,  but  without  understanding  .  .  . 

Let  us  talk  a  moment  on  the  concept  of 
privacy.  Privacy  is  the  ability  to  be  con- 
fident of  security  in  our  homes,  persons, 
and  papers.  It  is  not  only  the  bedrock  of 
freedom.  Privacy  is  the  very  essence  of 
democracy.  If  we  cannot  speak  or  trans- 
act business  without  being  snooped  on  by 
hordes  of  bureaucrats — we  soon  will  not 
be  able  to  speak  or  transact  business 
without  government  permission. 

In  my  opinion,  events  in  recent  years 
have  brought  about  a  chilling  effect  on 
the  exercise  of  first  amendment  rights.  It 
is  now  time  for  a  defrosting.  Every  Amer- 
ican must  insist  that  government  is  the 
servant  of  the  people — not  our  master. 

In  his  first  speech  as  Chief  Executive, 
President  Ford  pledged  his  personal  and 
official  dedication  to  the  individual  right 
of  privacy,  in  declaring  that  "there  will 
be  hot  pursuit  of  tough  laws  to  prevent 
illegal  invasion  of  privacy  in  both  gov- 
ernment and  private  activities." 

H.R.  16373  is  a  first  step  in  that  pur- 
suit. I  strongly  urge  my  colleagues  to 
support  this  legislation. 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
yield  such  time  as  he  may  consume  to 
the  gentleman  from  Indiana  (Mr.  Hud- 
nut)  . 

Mr.  HUDNUT.  I  thank  the  gentleman 
for  yielding. 

(Mr.  HUDNUT  asked  and  was  give^i  - 
permission  to  revise  and  extend  his  re- 
marks.) 

Mr.  HUDNUT.  Mr.  Chairman,  I  rise 
In  support  of  H.R.  16373,  the  Privacy 
Act  of  1974.  While  there  will  be  amend- 
ments offered  to  strengthen  this  bill,  I 
feel  the  Committee  on  Government  Op- 
erations has  done  a  good  job  in  bringing 
this  legislation  before  us.  There  is  a  great 
need  for  statutory  guidelines  to  protect 
the  privacy  of  individuals  by  regulating 
the  Federal  Government's  collection, 
maintenance,  use,  or  dissemination  of 
personal,  identifiable  information. 

In  this  computer  age,  it  is  easy  to 
obtain  informaton  about  an  individual 
and  along  with  many  others  I  am  con- 
cerned over  the  extent  to  which  citizens' 
privacy  is  being  invaded.  We  see  this  in 
the  acciunulation  of  personal  data  in 
computer  banks  and  other  such  means 
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which  constitute  a  threat  to  the  pri- 
vacy of  every  American  citizen.  There 
are  some  who  looic  upon  individual  tax 
returns  as  the  greatest  source  of  such 
information. 

Earlier  this  year  I  cosponsored  a  bill 
(H.R.  10977)  to  provide  further  restric- 
tions on  accessibility  to  individual  tax 
returns.  The  assurance  provided  the 
American  people  that  information  vol- 
vmtarily  given  on  tax  returns  will  be 
carefully  protected  from  disclosure  and 
improper  use  is  one  of  the  basic  concepts 
underlying  this  country's  system  of  col- 
lecting taxes  and  I  want  to  assure  that 
protection.  I  am  hopeful  that  the  Ways 
and  Means  Committee  will  take  specific 
action  on  that  measure. 

In  the  meantime,  H.R.  16373  provides 
a  series  of  basic  safeguards  for  the  in- 
dividual to  help  remedy  the  misuse  of 
personal  information  by  the  Federal 
Government  and  reassert  the  funda- 
mental rights  of  personal  privacy  of  all 
Americans  that  are  derived  from  the 
Constitution  of  the  United  States.  At  the 
same  time,  it  attempts  to  strike  that 
delicate  balance  between  the  right  of 
individuals  for  a  maximum  degree  of 
privacy  over  the  personal  information 
he  furnishes  his  Government  and  the 
need  of  the  Government  for  informa- 
tion to  carry  out  legislative  functions. 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
yield  5  minutes  to  the  gentleman  from 
California  (Mr.  Goldwater)  . 

(Mr.  GOLDWATER  asked  and  was 
given  permission  to  revise  and  extend  his 
remarks.) 

Mr.  GOLDWATER.  Mr.  Chairman,  I 
thank  the  distinguished  minority  mem- 
ber on  the  subcommittee,  the  gentleman 
from  Illinois  (Mr.  Erlenborn)  for  allow- 
ing me  the  privilege  of  speaking  in  favor 
of  this  particular  legislation  before  us 
today,  which  has  been  long  in  coming 
and  long  overdue. 

This  particular  piece  of  legislation  is 
the  result  of  a  strong  bipartisan  effort 
in  the  House  of  Representatives.  The  ef- 
forts of  my  colleague,  the  gentleman 
from  New  York  (Mr.  Koch)  in  behalf  of 
an  individual's  right  to  privacy,  are  well 
known  and  were  extremely  important  in 
the  preparation  of  this  legislation.  Equal- 
ly significant  were  the  'efforts  of  the 
members  and  the  staff  of  the  Subcom- 
mittee on  Foreign  Operation  and  Gov- 
ernment Information  of  the  Committee 
on  Government  Operations  and,  particu- 
larly, the  subcommittee  chairman,  the 
gentleman  from  Pennsylvania  (Mr. 
MooRHEAD)  who  was  most  diligent  in 
pursuing  this  very  difficult  task,  and  who 
was  assisted  quite  ably  by  the  ranking 
Republican  member,  the  gentleman  from 
Illinois  (Mr.  Erlenborn)  .  They  are  both 
to  be  commended  for  this  excellent  piece 
of  legislation. 

This  legislation,  as  I  said,  has  been 
long  in  coming,  and  is  only  here  today 
because  of  the  persistent  efforts  of  not 
only  members  of  the  Committee  on  Gov- 
ernment Operations,  but  also  many 
Members  of  the  House  of  Representa- 
tives, as  well  as  Members  of  the  other 
body,  not  to  mention  the  private  sector, 
educators,  members  of  private  organiza- 
tions, and  just  plain  people,  and  it  cer- 
tainly would  be  most  fitting  to  mention 


the  fine  efforts  by  our  President  of  the 
United  States,  Gerald  R.  Ford,  and  his 
Committee  on  the  Right  of  Privacy. 

Mr.  Chairman,  my  concern  for  privacy 
is  a  long-standing  one.  The  right  to  pri- 
vacy is  a  derivative  right.  It  is  not  spe- 
cifically mentioned  in  the  Constitution, 
as  are  the  general  rights  of  life,  liberty, 
and  the  pursuit  of  happiness,  nor  is  this 
subject  mentioned  in  the  Bill  of  Rights. 
But  none  of  these  would  have  had  the 
content  that  we  know  them  to  have  with- 
out the  element  of  privacy  being  present. 
It  is  an  essential,  inherent  element  of  our 
inalienable  rights. 

The  concern  for  protecting  personal 
privacy  as  it  relates  to  personal  infor- 
mation is  fairly  recent  in  its  origin.  The 
rapid  growth  of  our  population  and  the 
rise  of  massive  urban  centers,  the  advent 
of  modem  communication  and  elec- 
tronic technology,  and  the  rise  of  the 
computer,  have  brought  a  basic  change 
in  our  society.  Massive  amounts  of  per- 
sonal information  can  be  conveniently 
and  economically  collected,  stored,  and 
used.  The  individual  is  no  longer  directly 
involved  in  the  modern  personal  infor- 
mation transaction  process.  Many  infor- 
mation practices  have  been  developed 
and  adopted  because  they  were  con- 
venient, technologically  feasible,  and 
cost-effective.  The  individual  actually  be- 
came an  impediment  in  these  new  proc- 
esses. As  he  began  to  protest  his  ex- 
clusion and  try  to  protect  himself  from 
the  injury  and  damage  that  occasionally 
resulted,  he  found  he  had  no  legal  rights 
to  fall  back  on. 

Mr.  Chairman,  the  Federal  Govern- 
ment has  a  relentless  appetite  for  infor- 
mation. There  seems  to  be  a  direct  cor- 
relation between  the  continued  growth 
of  Government  and  the  continued 
growth  of  privacy  invasion. 

The  Federal  Government,  as  we  enact 
more  and  more  programs,  has  a  need 
to  collect  more  and  more  information 
in  order  to  administer  these  programs. 
So  it  is  with  this  piece  of  legislation  that 
we  are  trying  to  strike  a  balance  between 
the  need  to  know  in  order  to  successfully 
and  correctly  administer  Government 
programs,  and  the  rights  of  an  individual 
to  be  left  alone,  to  control  his  own  per- 
sonal life.  This  particular  bill  under- 
takes to  redress  this  disastrous 
imbalance. 

The  Federal  Government  is  required 
to  permit  an  individual  to  know  what 
records  it  has  pertaining  to  him.  It  intro- 
duces the  element  of  active  consent  as  a 
requirement  before  information  that  is 
collected  for  one  purpose  can  be  put  to 
a  new  use.  It  permits  an  individual  to 
have  copies  of  files  about  him  and  to 
correct  or  amend  erroneous  portions  of 
them. 

Finally,  it  requires  the  Government  to 
keep  records  accurately  and  securely  in 
accordance  with  specific,  published 
regulations. 

The  CHAIRMAN.  The  time  of  the  gen- 
tleman has  expired. 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
yield  2  additional  minutes  to  the  gentle- 
man from  California. 

Mr.  GOLDWATER.  It  is  noteworthy, 
Mr.  Chairman,  that  this  Privacy  Act  of 
1974  prohibits  the  Federal  Government 


from  maintaining  secret  personal  infor- 
mation systems.  This  bill  is  an  important 
major  first  step  in  the  restoration  of  the 
individual's  right  to  privacy,  and  I  would 
caution  and  suggest  to  my  colleagues  that 
as  we  pursue  further  legislation  in  other 
areas,  we  constantly  be  vigilant  that  we 
do  not  undermine  this  effort  today,  that 
we  take  into  consideration  in  new  legis- 
lation, enabling  legislation,  the  rights  of 
the  individual  to  his  privacy.  It  is  time 
that  we  insert  human  rights  into  the 
programs  and  the  programers.  It  is  time 
that  we  insert  privacy  rights  into  the 
policy  of  our  agencies.  It  is  time  that  we 
instill  a  spirit  of  concern  for  our  liber- 
ties. We  must  reestablish — and  I  think 
we  do  so  with  this  legislation — the  right 
to  be  left  alone  for  the  people  of  this 
country. 

Mr.  Chairman,  I  urge  my  colleagues  to 
support  this  legislation. 

Mr.  SYMMS.  Mr.  Chairman,  will  the 
gentleman  yield? 

Mr.  GOLDWATER.  I  yield  to  the  gen- 
tleman from  Idaho. 

Mr.  SYMMS.  I  thank  the  gentleman 
for  yielding. 

(Mr.  SYMMS  asked  and  was  given 
permission  to  revise  and  extend  his  re- 
marks.) 

Mr.  SYMMS.  Mr.  Chairman,  I  wish 
to  associate  myself  with  the  remarks  of 
the  gentleman  from  California  (Mr. 
Goldwater)  . 

I  should  like  to  commend  the  gentle- 
man from  California  for  his  efforts  that 
he  has  made  on  behalf  of  this  Privacy 
Act  which  we  have  here  before  the  House 
today.  I  would  say  to  the  gentleman  in 
the  well  I  thank  him  for  his  support, 
effort,  and  leadership  on  it  and  hope 
that  it  is  successful  today,  as  this  Privacy 
Act  offers  some  protection  for  people 
from  big  brother  government  snooper- 
vision. 

Mr.  GOLDWATER.  I  thank  the  gen- 
tleman and  commend  him  also  for  his 
support  and  active  participation  on  the 
Republican  Task  Force  on  Privacy,  which 
issued  what  I  considered  a  very  compre- 
hensive report  and  bibliogi'aphy  this  past 
year. 

The  CHAIRMAN.  The  time  of  the  gen- 
tleman has  expired. 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
yield  such  time  as  he  may  require  to  the 
gentleman  from  California  (Mr.  Rotjsse- 
lot)  . 

(Mr.  ROUSSELOT  asked  and  was 
given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  ROUSSELOT.  Mr.  Chairman,  I 
want  to  commend  my  colleague,  the  gen- 
tleman from  California  (Mr.  Gold- 
water)  for  the  effort  he  has  put  forward 
on  this  issue,  and  our  subcommittee 
chairman  for  his  work  on  this  issue. 

Mr.  Chairman,  as  one  of  the  original 
cosponsors  in  this  Congress  of  right  to 
privacy  legislation,  I  rise  in  support  of 
H.R.  16373,  the  Privacy  Act  of  1974. 

This  is  a  comprehensive  bill  which  Is 
intended  to  protect  the  privacy  rights  of 
individuals  by  regulating  the  Federal 
Government's  collection,  maintenance, 
use,  or  dissemination  of  personal.  Iden- 
tifiable information. 

Through  my  committee  assignments 
on  Banking  and  Currency,  and  Post  Of- 
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fice  and  Civil  Service,  I  have  become 
particularly  aware  of  the  need  for  the 
protection  of  an  individual's  privacy 
rights  with  regards  to  bank  records  and 
census  data.  Very  strict  care  must  be 
taken  to  protect  the  confidentiality  of 
these  records  and  insure  that  the  infor- 
mation is  used  only  for  proper  purposes. 
Since  the  census  questions  have  become 
more  detailed  and  extensive,  the  dis- 
semination by  the  Census  Bureau  of 
statistical  data  must  be  more  closely  reg- 
ulated in  order  to  protect  the  individual 
from  being  identified  by  that  data.  H.R. 
16373  does  provide  proper  safeguards  in 
this  area. 

Mr.  Chairman,  I  have  sponsored  leg- 
islation, H.R.  10021,  the  Right  to  Finan- 
cial Privacy  Act.  My  bill  would  protect 
the  constitutional  rights  of  citizens  by 
prescribing  procedures  and  standards 
governing  the  disclosure  of  financial  in- 
formation by  financial  institutions  to 
Federal  officials  or  agencies.  The  bill  we 
are  discussing  here  on  the  floor  today 
does  not  regulate  the  collection  of  infor- 
mation by  the  Federal  Government  other 
than  to  prohibit  any  agency  from  main- 
taining any  record  concerning  the  politi- 
cal or  religious  belief  or  activity  of  any 
individual  unless  expressly  authorized  by 
statute  or  the  individual  himself.  I  real- 
ize that  by  the  very  nature  of  the  sub- 
committee's— the  Foreign  Operations 
and  Government  Information  Subcom- 
mittee of  the  House  Government  Opera- 
tions Committee — jurisdiction  it  could 
jiot  get  into  this  area  of  regulating  the 
activities  of  the  Federal  Government 
specifically  with  regards  to  obtaining  in- 
dividual bank  records,  so  I  hope  that  our 
concern  about  privacy  rights  will  not 
stop  with  the  passage  of  this  one  bill, 
H.R.  16373. 

I  urge  support  of  H.R.  16373  with  the 
hope  that  in  the  next  Congress,  we  will 
give  further  attention  to  areas  that  need 
to  be  specifically  considered  in  order  to 
afford  our  citizens  full  protection  from 
the  violation  of  their  privacy  rights  by 
the  Federal  Government.  Of  these  areas, 
one  of  the  most  important  is,  I  believe, 
the  legislation  which  I  have  sponsored 
to  preserve  the  confidential  relationship 
between  financial  institutions  and  their 
customers  and  the  constitutional  rights 
of  these  customers. 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
yield  such  time  as  he  may  require  to 
the  gentleman  from  Minnesota  (Mr. 
Prenzel) . 

(Mr.  FRENZEL  asked  and  was  given 
permission  to  revise  and  extend  his 
remarks.) 

Mr.  FRENZEL.  Mr.  Chairman,  I  rise 
today  in  enthusiastic  support  of  H.R. 
16373.  The  Privacy  Act  of  1974.  In  this 
bill  we  are  regulating  the  collection, 
ma.intenance,  and  use  of  by  Federal 
agencies  of  information  concerning 
American  citizens. 

I  hope  this  bill  will  be  the  first  of  a 
wave  of  privacy  oriented  legislation 
which  the  Congress  will  consider  in  the 
next  few  years.  Therefore,  we  must  be 
very  careful  in  laying  a  foundation  for 
future  reforms.  Other  areas  which 
clearly  need  attention  are  the  protection 
of  constitutional  freedoms  for  Federal 
employees,  limitations  upon  distribution 


of  federally  collected  information,  and 
strict  regulations  upon  the  types  and  use 
of  surveillance  tactics  employed  by  Fed- 
eral agencies.  Beyond  our  limited  Federal 
perspective,  we  must  also  seriously  ex- 
amine the  activities  of  private  informa- 
tion and  collection  services. 

Since  I  entered  this  body  in  the  92d 
Congress  I  have  proposed  over  a  dozen 
bills  relating  to  questions  of  individual 
and  financial  privacy  and  domestic  in- 
telligence. Along  with  most  Members,  I 
am  committed  to  guaranteeing  the  rights 
implicit  in  the  1st,  4th,  and  14th 
amendments.  This  bill,  H.R.  16373,  is  a 
good  start. 

I  urge  that  we  pass  this  bill,  with  the 
inclusion  of  a  Federal  Privacy  Commis- 
sion and  some  changes  in  the  civil  pro- 
cedure and  criminal  penalties  sections.  It 
is  only  a  start,  but  it  will  be  a  good  base 
for  future  laws  to  protect  the  personal 
privacy  of  all  Americans. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  at  this  time  I  yield  5  minutes 
to  the  gentleman  from  Missouri  (Mr. 

ICHORD)  . 

(Mr.  ICHORD  asked  and  was  given 
permission  to  revise  and  extend  his  re- 
marks.) 

Mr.  ICHORD.  Mr.  Chairman,  as  its 
title — the  Privacy  Act  of  1974 — and  the 
prefatory  findings  indicate,  it  is  the 
commendable  purpose  of  the  measure 
to  protect  the  individual  against  the  mis- 
use of  official  information.  To  that  end 
the  act  would  add  a  new  section  to  what 
is  now  commonly  known  as  the  Freedom 
of  Information  Act  (5  U.S.C.  552).  The 
new  section,  to  be  designated  section 
552a,  would  impose  conditions  upon  the 
disclosure  of  official  information,  and 
would  give  individuals  affected  access  to 
such  information  so  as  to  permit  them 
to  review  and,  if  necessary,  to  correct  the 
record. 

The  committee  which  reported  the 
measure  and  the  gentleman  from  Penn- 
sylvania (Mr.  MooRHEAD)  who  chaired 
the  subcommittee  which  had  the  meas- 
ure under  consideration,  are  to  be  com- 
mended for  the  professional  manner  in 
which  they  have  sought  to  deal  with  this 
extremely  complex  and  difficult  subject. 

The  "right"  of  privacy  has  been  said 
to  be  the  right  of  the  individual  "to  be 
left  alpne."  It  is  without  doubt  a  right 
inherent  in  our  libertarian  system.  While 
it  is  said  that  this  right  is  not  explicitly 
asserted  in  our  Constitution,  it  does  how- 
ever find  expression  in  certain  related 
provisions  and  in  the  basic  philosophy 
which  prompted  the  adoption  of  the 
Constitution  itself.  By  that  instrument 
those  freedoms  and  liberties  were  re- 
served to  the  individual  which  were  not 
deemed  essential  to  the  coexistence  of 
man  in  society.  Hence,  like  other  rights, 
the  right  of  privacy  is  not  deemed  an 
absolute  right. 

Logically,  the  absolute  right  of  privacy 
could  be  fully  asserted  only  in  a  state  of 
anarchy.  But  even  in  such  a  state,  if  ex- 
tended to  its  outer  and  extreme  limits, 
the  exercise  of  any  such  absolute  right 
must  necessarily  collide  with  the  rights 
of  other  individuals.  The  resulting  con- 
flict would  consequently  result  in  the  de- 
struction of  the  rights  asserted  by  each. 
It  necessarily  follows  that  if  the  right  of 


privacy  is  to  be  recognized  as  a  legitimate 
claim  in  an  ordered  society,  it  must  be 
subject  to  limitations  and  must  be  con- 
ditioned upon  the  rights  of  others  and 
exercised  consistently  also  with  the  rights 
of  the  public. 

What  we  are  dealing  with  in  statutes 
of  this  type  is  thus  necessarily  a  balanc- 
ing process  by  which  we  seek  to  resolve 
the  right  of  the  individual  to  be  left  alone 
with  the  public  and  other  individual 
rights  "to  know."  For  it  is  a  fact  that 
such  latter  rights  are  equally  recognized 
by  the  Constitution,  although  in  a  sense 
they  may  collide  with  the  individual's 
"I'ight  of  privacy."  The  first  amendment 
rights  of  freedom  of  speech  and  of  the 
press,  for  example,  intrude  upon  an  indi- 
vidual's right  of  privacy,  but  they  are 
rights  which  are  essential  to  the  admin- 
istration of  Government  and  to  the  free 
fimctioning  of  our  libertarian  and  demo- 
cratic institutions.  Moreover,  the  indi- 
vidual's right  to  privacy  must  be.  condi- 
tioned by  that  which  is  consistenf  with 
the  continued  existence  and  protection 
of  that  Nation  and  its  constitutional  sys- 
tem upon  which  the  vitality  of  the  right 
itself  must  ultimately  depend. 

I  appears  to  me  that  the  bill  before  us 
has  generally  resolved  the  conflict  be- 
tween the  rights  of  the  individual  and 
the  public  and  other  private  rights  with 
considerable  success.  I  propose  today  to 
offer  only  two  amendments  to  the  bill 
which  are  directed  toward  clarifying  cer- 
tain aspects  of  the  measure's  impact 
upon  our  intelligence  services,  particu- 
larly in  relation  to  the  acquisition  and 
use  of  information  which  is  essential  to 
the  maintenance  of  the  national  and  in- 
ternal security.  On  their  adoption  I  shall 
support  this  measure. 

First,  however,  I  should  like  to  express 
my  concern  over  an  ambiguity  inherent 
in  the  provisions  of  the  proposed  subsec- 
tion (b),  at  page  22,  line  10,  relating  to 
conditions  of  disclosure.  This  subsection 
would,  subject  to  the  exceptions  therein 
set  forth,  generally  prohibit  an  agency 
from  disclosing  to  any  person  informa- 
tion about  an  individual  without  the  in- 
dividual's prior  written  consent.  The  sub- 
section would  generally  authorize  only 
interagency  and  intra-agency  disclosures 
for  authorized  law  enforcement  activi- 
ties, but  do  not  appear  to  contain  any 
explicit  provisions  authorizing  certain 
essential  disclosures  outside  official  agen- 
cies which  would  be  clearly  required  if 
certain  vital  security  programs  main- 
tained by  the  Government  are  to  be 
effectively  carried  out.  These  include,  for 
example,  the  effective  maintenance  of 
the  industrial  security,  industrial  de- 
fense, atomic  energy,  and  port  and  vessel 
security  programs.  Defense  contractors 
and  others  involved  in  the  receipt  of 
classified  information  and  related  infor- 
mation about  individuals  are  mainly  pri- 
vate employere. 

I  am  informed,  however,  that  the  pro- 
vision of  subsection  (b)  (2)  which  would 
except  from  the  prohibition  the  com- 
mimication  of  Information  therein  de- 
scribed as  "for  a  routine  use,"  is  in- 
tended by  the  sponsors  of  the  legislation 
to  permit  such  essential  disclosures  be- 
yond the  bounds  of  the  particular  agen- 
cies involved.  If  this  is  effectively  ac- 
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complished  by  the  language  of  this  ex- 
ception, it  may  well  be  that  a  specific 
clarifying  amendment  is  tinnecessary  on 
this  aspect  of  the  bill.  It  is  my  hope  that 
any  such  ambiguity  as  may  exist  on  the 
reach  and  meaning  of  this  provision,  can 
be  obviated  in  colloquy  with  the  sponsors 
of  the  measure  at  the  appropriate  time. 

On  the  other  hand,  I  deem  it  neces- 
sary to  offer  a  specific  clarifying  amend- 
ment to  the  provisions  of  subsection  (e) , 
paragraph  4.  This  section  commences 
at  page  26,  line  18,  of  the  bill.  The  par- 
ticular paragraph  of  this  subsection  to 
which  the  amendment  will  be  offered  is 
at  page  28,  line  13.  This  subsection  and 
paragraph  prohibits  an  agency  from 
maintaining  any  record,  and  I  quote, 
"concerning  the  political  or  religious  be- 
lief or  activity  of  my  individual,  unless 
expressly  authorized  by  statute  or  by 
the  Individual  about  whom  the  record 
is  maintained."  We  may  well  recognize 
that  the  purpose  of  this  provision  is 
commendable  and  legitimate  in  pro- 
hibiting the  disclosure  of  records  with 
respect  to  conventional  political  and  re- 
ligious beliefs  and  activities.  However, 
in  its  present  form  it  is  clear  that  the 
provisions  can  be  construed  to  cover  ac- 
tivities which  are  properly  within  the 
scope  of  legitimate  law  enforcement.  I 
am  assured  that  the  authors  of  this 
measure  have  not  intended  the  provi- 
sions to  foreclose  this  proper  purpose. 

The  terms  of  the  broad  prohibitions 
on  maintenance  of  records  relating  to 
"political"  and  religious"  activities 
would,  for  example,  embrace  the  activi- 
ties of  the  Communist  Party  and  similar 
groups,  which,  although  generally  rec- 
ognized as  conspiratorial  or  clandestine, 
are  nevertheless  commonly  described  as 
"political."  Similarly,  certain  sects  with- 
in the  Black  Muslim  movement,  which 
have  been  described  by  the  Director  of 
the  FBI  as  endangering  the  internal 
security,  may  claim  protection  under 
this  clause  as  a  "religious"  activity. 

Although  those  records  of  political  or 
religious  activity  which  are  "expressly 
authorized  by  statute,"  are  excepted  from 
the  prohibitions  of  this  paragraph,  this 
is  not  adequate  to  exempt  the  activities 
of  such  subversive  groups  as  I  have  intli- 
cated.  I  know  of  no  existing  or  enforce- 
able statute  which  expressly  and  gener- 
ally authorizes  any  particular  agency  to 
maintain  the  records  of  political  or  reli- 
gious activities  of  subversive  groups.  I 
would  therefore  amend  this  paragraph  by 
striking  out  the  period  after  the  word 
"maintained"  and  add  the  following: 

";  provided,  however,  that  the  provisions 
of  this  paragraph  shall  not  be  deemed  to  pro- 
hibit the  maintenance  of  any  record  of  ac- 
tivity which  Is  pertinent  to  and  within  the 
scope  of  a  duly  authorized  law  enforcement 
activity." 

I  believe  this  clarifying  amendment 
would  obviate  any  ambiguities  as  to  the 
reach  of  the  prohibition,  and  would  serve 
to  eliminate  any  adverse  litigation  on  the 
subject. 

The  second  and  final  amendment, 
which  I  propose  to  offer  to  the  measure, 
would  affect  the  provisions  of  paragraph 
(2)  of  subsection  (k),  at  page  34,  line  7. 
This  section  deals  with  certain  specific 
exemptions  that  may  be  made  to  the  dis- 


closure requirements  of  the  act,  parti- 
cularly with  respect  to  those  investiga- 
tory files  or  material  which  the  Act 
would  otherwise  require  the  agencies  to 
disclose  to  an  individual  by  the  provi- 
sions of  subsection  (d).  While  the  pro- 
visions of  paragraph  (2)  of  subsection 
(k)  would  permit  the  agency  to  exempt 
from  the  mandatory  disclosure  require- 
ments of  subsection  (d)  investigatory 
material  compiled  for  law  enforcement 
purposes  to  the  extent  it  is  not  now  open 
to  public  inspection  under  the  provisions 
of  existing  law,  that  Is,  section  552(b)  (7) 
of  title  5,  United  States  Code,  it  would 
appear  to  me  that  under  this  paragraph 
there  is  a  question  whether  the  agency 
could  exempt  from  public  disclosure  the 
identity  of  individuals  and  Information 
pertaining  to  those,  for  example,  who  are 
members  of  such  organizations  as  the 
Communist  Party  and  other  revolution- 
ary groups  having  similar  objectives. 

In  view  of  the  fact  that  there  are  liter- 
ally tens  of  thousands  of  individuals  who 
are  involved  in  such  revolutionary  or- 
ganizations, to  require  such  agencies  of 
the  Government  as  the  FBI  and  the  de- 
fense intelligence  agencies  to  disclose  in- 
vestigatory material  pertaining  to  such 
individuals  on  request,  would  not  only 
have  the  effect  of  literally  immobilizing 
the  agencies  in  the  effective  execution  of 
their  essential  and  vital  work,  but  would 
greatly  impair,  if  not  destroy,  their  func- 
tioning. The  research  which  would  be  in- 
volved, the  extensive  con-espondence  re- 
quired, and  the  litigation  which  would 
likely  ensue  as  a  result  of  the  thousands 
of  requests  that  would  conceivably  and 
vei-y  likely  pour  into  the  agencies  would 
wreck  havoc  upon  the  agencies.  More- 
over, to  permit  the  indiscriminate  raid- 
ing of  investigatory  filos,  the  mainte- 
nance of  which  in  confidence  is  so  essen- 
tial to  the  protection  of  the  national  and 
Internal  security,  would  also  destroy 
their  usefulness  by  revealing  the  extent 
of  coverage  and  the  method  and  ade- 
quacy of  operation  of  our  intelligence 
forces.  Any  such  result  is  wholly  unneces- 
sary to  the  attainment  of  the  objectives 
and  purposes  of  the  bill.  I  would  thus 
amend  paragraph  (2)  of  subsection  (f) 
by  striking  the  paragraph  in  its  present 
form  and  amend  it  to  read  as  follows: 

On  page  34,  strike  lines  7  through  11 
and  insert  the  following  in  lieu  thereof: 

"(2)  investigatory  material  compiled  for 
law  enforcement  purposes,  other  than  ma- 
terial within  the  scope  of  subsection  (J)  (2) 
of  this  section;  provided,  however,  that  if 
any  Individual  Is  denied  any  right,  privilege, 
or  benefit  that  he  would  otherwise  be  en- 
titled by  Federal  law,  or  for  which  he  would 
otherwise  be  eligible,  as  a  result  of  the 
maintenance  of  such  material,  such  material 
shall  be  provided  to  such  Individual,  except 
to  the  extent  that  the  disclosure  of  such 
material  would  reveal  the  Identity  of  a  source 
who  furnished  Information  to  the  Govern- 
ment under  an  express  promise  that  the 
Identity  of  the  source  would  be  held  in  con- 
fidence, or,  prior  to  the  effective  date  of  this 
section,  under  an  implied  promise  that  the 
Identity  of  the  source  would  be  held  In 
confidence; 

Tlius  by  its  terms  the  amendment 
would  fully  protect  the  Individual  by  re- 
quiring the  disclosure  to  him  of  relevant 
investigatory  material  in  the  system  of 


records — other  than  that  within  the 
scope  of  subsection  (j)  (2) — when,  as  a 
result  of  the  maintenance  of  such  ma- 
terial, he  Is  denied  any  right,  privilege, 
or  benefit  to  which  he  would  otherwise 
be  entitled  by  Federal  law,  or  for  which 
he  would  otherwise  be  eligible.  In  such 
event  disclosure  is  limited  to  the  extent 
necessary  to  protect  the  identity  of  a 
source  who  furnished  information  to  the 
Goverrmient  under  a  promise  that  the 
Identity  of  the  source  would  be  held  In 
confidence. 

This  amendment  very  properly  serves 
the  purpose  of  protecting  the  Investiga- 
tory material  from  being  raided  by  the 
thousands  and  perhaps  tens  of  thousands 
of  persons  who  may  seek  to  do  so  for 
no  legitimate  or  excusable  purpose. 

Hence  the  right  of  privacy  of  the  indi- 
vidual is  protected,  without  diminution, 
to  the  extent  of  his  legitimate  require- 
ments. It  shall  be  recognized  that  the 
amendment  does  not  affect  the  require- 
ments of  subsection  (b)  of  the  bill,  which 
prohibits  disclosure  of  information  be- 
yond the  legitimate  uses  of  the  Federal 
agencies  maintaining  themu  Thus  the 
privacy  of  the  individual  remains  pro- 
tected by  the  amendment  consistently 
with  the  attaimnent  of  the  purposes  of 
the  bill  and  the  national  security  inter- 
est. 

There  is  one  final  point  to  which  I 
should  direct  attention,  regarding  both 
the  wording  of  this  and  my  prior  amend- 
ment, in  the  use  of  the  term  "law  en- 
forcement" as  applied  in  the  context  of 
these  amendments  and  the  bill  as  a 
whole.  In  referring  to  a  "law  enforce- 
ment activity"  and  "law  enforcement 
purposes,"  I  am,  of  course,  using  the  ex- 
pression "law  enforcement"  in  Its  gen- 
eral meaning  and  in  the  broadest  reach 
of  the  term.  I  include  within  that  term 
those  purposes  and  activities  which  are 
authorized  by  the  Constitution,  or  by 
statute,  or  by  the  rules  and  regulations 
and  the  executive  orders  issued  pursu- 
ant thereto.  Thus  the  investigatory  ma- 
terial maintained  shall  include,  but  not 
be  limited  to,  that  which  is  compiled  or 
acquired  by  any  Federal  agency  in  con- 
nection with  and  for  the  purpose  of  de- 
termining initial  or  continuing  eligibility 
or  qualification  for  Federal  employment, 
military  service.  Federal  contracts,  or  ac- 
cess to  classified  information. 

I  want  to  emphasize — so  that  there  is 
no  misunderstanding — these  changes  are 
designed  to  protect  only  legitimate  na- 
tional or  internal  security  intelligence 
and  investigations,  and  no  records  or 
files  shall  be  kept  on  persons  which  are 
not  within  constitutional  limitations.  Let 
the  legislative  history  be  explicit.  None 
of  these  changes  are  intended  to  abridge 
the  exercise  of  first  amendment  rights. 
The  rights  of  Americans  to  dissent  in  a 
lawful  manner  and  for  lawful  purposes 
must  be  presei^ved. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  we  did  discuss  these  two  ques- 
tions, I  will  say  to  the  gentleman  from 
Missouri,  and  we  did  say  It  was  our  im- 
derstanding  that  under  the  gentleman's 
amendments  no  file  would  be  kept  of 
persons  who  are  merely  exercising  their 
constitutional  rights,  as  the  gentleman 
stated. 
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Mr.  ICHORD.  The  gentleman  Is  ex- 
actly correct. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  I  yield  5  minutes  to  the  gen- 
tleman from  New  York  (Mr.  Koch)  ,  who. 
has  been  so  very  active  in  the  privacy  of 
information  field. 

(Mr.  KOCH  asked  and  was  given  per- 
mission to  revise  and  extend  his  re- 
mai'ks.) 

Mr.  KOCH.  Mr.  Chairman,  first  I  want 
to  thank  the  distinguished  gentleman 
from  Pennsylvania,  my  good  friend  (Mr. 
Moorhead),  who  is  responsible  for  so 
much  of  the  language  incorporated  into 
this  bill  and  for  the  efforts  necessary  to 
bring  it  to  the  floor. 

I  just  want  to  take  special  note  of  what 
he  has  done  on  behalf  of  privacy  as  well 
as  take  note  of  the  enormous  efforts  on 
the  Democratic  side  by  the  gentlewoman 
from  New  York  (Ms.  Abzug>  and  on  the 
Republican  side  by  the  gentleman  from 
Illinois  (Mr.  Erlenborn)  and  the  gentle- 
man from  New  York  (Mr.  Horton). 

Rather  than  restate  the  provisions  of 
the  bill  which  have  been  so  amply  set 
forth  by  a  number  of  the  speakers,  I 
would  rather  simply  comment  on  the  fact 
that  this  kind  of  legislation  which  relates 
to  the  privacy  of  the  individual,  protect- 
ing that  individual  from  Government, 
has  the  support  of  tliose  who  are  con- 
servatives and  those  who  are  liberals. 

They  have  indicated  that  support  by 
rising  in  the  well  this  very  afternoon,  on 
both  sides  of  the  political  spectrum  and 
both  sides  of  the  aisle. 

That  is  not  to  say  that  this  bill  is  a 
perfect  bill.  I  do  not  know  of  any  perfect 
legislation.  It  may  be  there  have  been 
occasions  when  there  has  been  legisla- 
tion never  requiring  an  amendment  of 
any  kind  brought  to  this  floor  and  passed, 
but  I  am  not  aware  of  it. 

This  bill,  however,  is  a  very  good  bill. 
There  are  amendments  that  will  be  of- 
fered, some  that  I  support,  some  that  I 
oppose;  but  the  thrust  of  most  of  those 
amendments  and  the  natm-e  of  those 
amendments  is  intended  by  those  offer- 
ing them  to  improve  the  bill.  We  may 
disagree  on  whether  they  do  or  do  not; 
but  the  persons  involved  in  most  of  the 
amendments  want  to  protect  privacy 
and  that  is  key  and  very  important  to 
understand  when  we  discuss  those  par- 
ticular amendments. 

There  is  an  area  tliat  ought  to  be  cov- 
ered which  is  not  by  this  bill.  If  I  liad  my 
way,  I  certainly  would  have  it  in  the  bill; 
that  area  relates  to  law  enforcement 
agencies  which  are,  frankly,  not  covered 
adequately  under  this  bill.  The  reason 
for  that  is  that  the  Committee  on  the 
Judiciary  has  before  it  legislation  which 
relates  to  the  criminal  data  banks  of  law 
enforcement  agencies.  I  know  that  that 
great  committee  with  its  distinguished 
chairman  (Mr.  Rodino)  and  the  subcom- 
mittee chairman  in  charge  of  that  sub- 
ject, the  gentleman  from  California  (Mr. 
Edwards)  are  very  concerned  about  the 
rights  of  privacy.  So  I  have  no  doubt  that 
the  legislation  which  I  am  informed  they 
intend  to  bring  to  the  floor,  hopefully 
early  in  the  next  session,  will  cover  that 
data  not  covered  under  this  legislation, 
pertaining  to  law  enforcement  agencies. 

What  this  legislation  does  do  is  open 
the  Federal  files  in  so  many  areas.  Mil- 


lions of  files  that  are  now  not  available 
to  the  public  would  become  available  to 
the  public.  I  am  not  saying  available  to 
the  public  in  terms  of  seeing  somebody 
else's  file,  but  seeing  one's  own  file,  see- 
ing whether  the  material  in  there  is  rele- 
vant, seeing  whether  it  is  accurate,  see- 
ing whether  it  is  current,  and  if  it  is  not. 
providing  the  mechanism  whereby  that 
can  be  corrected. 

This  is  landmark  legislation.  This  is 
legislation  in  which  I  take  great  pride 
having  espoused  it  in  February  of  1969, 
and  later  with  my  good  friend,  the  gen- 
tleman from  California,  Mr.  Barry 
Gold  WATER.  In  my  own  district  we  refer 
to  the  legislation  as  the  Koch-Goldwater 
bill,  and  in  his  district  as  the  Goldwater- 
Koch  bill;  but  the  fact  is  that  while  the 
initial  legislation  was  ours,  it  has  been 
subjected  to  extensive'  review  and 
amendment  by  the  committee  and  im- 
proved upon  in  a  number  of  ways.  Tliis 
legislation  is  now  the  joint  work  product 
of  many  people.  I  am  proud  to  be  one  of 
those  who  brought  this  legislation  to  this 
point,  where  its  passage  seems  assured. 

Again,  I  want  to  express  my  deep  ap- 
preciation to  the  chairman,  Mr.  Moor- 
head, the  members  of  the  committee,  its 
brilliant  staff  without  whose  hard  work, 
we  would  not  be  here  tonight,  and  to  my 
partner  on  this  legislation,  Barry  Gold- 
water,  Jr. 

Mr.  BIAGGI.  Mr.  Chairman,  I  rise  in 
strong  support  of  this  legislation.  I  feel 
that  passage  of  this  bill  today  will  rep- 
resent a  significant  victory  in  the  battle 
against  unlawful  and  dangerous  inter- 
vention by  the  Federal  Government  in 
the  private  lives  of  the  awrage  American 
citizen. 

While  the  fourth  amendment  to  our 
Constitution  clearly  spells  out  the  right 
of  the  individuals  to  privacy  in  recent 
years,  the  Federal  Government  has  in- 
tensified their  efforts  to  superimpose 
themselves  into  the  lives  of  the  individ- 
ual. Many  people  pointed  to  these  dan- 
gerous actions  by  the  Government  as 
the  fulfillment  of  the  Orwellian  theory 
of  "Big  Brother"  as  contained  in  his 
masterpiece,  1984. 

What  we  are  considering  today  is  com- 
prehensive legislation  which  will  take 
a  number  of  steps  to  protect  the  in- 
dividual from  the  power  of  the  Federal 
Government.  Perhaps  the  strongest  area 
of  controversy  concerns  the  maintaining 
of  nonessential  records  by  Government 
agencies  against  individuals.  This  legis- 
lation addresses  itself  decisively  to  this 
problem  in  the  following  ways : 

It  permits  an  individual  to  be  aware 
of  and  have  access  to  all  personal  in- 
formation records  compiled  by  Govern- 
ment agencies,  except  in  cases  wliere 
these  record  are  needed  for  law  enforce- 
ment and  national  security. 

It  allows  the  individual  to  control  the 
transfer  of  personal  information  records 
from  one  Government  agency  to  another. 

It  further  specifies  the  extent  of 
records  which  can  be  maintained  by  the 
Federal  Government,  and  specifically 
prohibits  keeping  of  records  which  con- 
tain a  person's  political  and  religious 
beliefs  unless  clearly  provided  for  by 
law. 

Finally,  this  legislation  sets  a  new 


and  important  precedent  by  allowing  for 
a  civil  remedy  to  be  acquired  by  individ- 
uals in  instances  when  they  have  been 
denied  access  to  their  records  or  whose 
records  have  been  kept  or  used  in  viola- 
tion of  the  provisions  of  this  law.  The 
individual  will  have  the  right  to  bring 
suit  as  well  as  the  ability  to  collect  dam- 
ages if  it  can  be  established  that  such 
actions  were  taken  capriciously  by  the 
Government. 

I  feel  a  sense  of  personal  relief  in  the 
realization  that  the  Congress  has  seized 
the  initiative  in  this  area.  Many  of  us 
sitting  here  today  have  been  the  target 
of  imlawful  Government  intervention  in 
our  personal  activities.  I  feel  that  the 
recent  abuses  of  power  disclosed  in  the 
Watergate  hearings  may  have  provided 
a  special  impetus  for  the  development 
of  this  legislation.  One  only  has  to  read 
these  hearing  to  discover  the  extent  to 
which  certain  Government  agencies 
either  were  manipulated  or  on  their  own 
took  steps  to  discredit  those  individuals 
they  view  with  suspicion  or  fear. 

On  the  same  token  I  am  pleased  to 
see  that  certain  conditions  were  con- 
tained in  this  bill.  As  a  former  law  en- 
forcement officer,  I  know  the  value  of 
maintaining  information  about  potential 
or  actually  dangerous  groups.  There  are 
dangerous  and  anarchistic  elements  in 
this  society  which  merit  the  close  atten- 
tion of  law  enforcement  personnel  and 
I  applaud  the  fact  that  we  are  not  tying 
the  hands  of  law  enforcement  as  they 
work  to  uphold  the  law  of  the  land. 

Mr.  Chairman,  the  legislation  we  are 
considering  today  is  both  necessary  and 
vital  to  the  American  people.  We  are  a 
free  nation  and  the  strength  of  our  Na- 
tion derives  from  the  rights  of  the  in- 
dividual to  freedom  and  privacy.  Many 
Americans  have  become  justifiably 
alarmed  in  recent  years  by  the  increased 
activities  of  the  Federal  Government  in 
the  area  of  maintaining  personal  records 
and  information.  We  are  today  striking 
a  blow  against  the  potential  of  tvranny 
in  this  Nation  and  I  am  pleased  to  rise 
in  support  of  this  bill  which  can  only 
enhance  and  strengthen  the  bonds  of 
freedom  which  exist  in  this  Nation. 

Mr.  REGULA.  Mr.  Chairman,  I  rise  in 
support  of  H.R.  16373,  the  Privacy  Act  of 
1974. 

In  April  of  this  year  I  joined  with  my 
colleagues  Messrs.  Goldwater  and  Koch 
in  participating  in  a  special  order  to  dis- 
cuss the  need  for  the  establishment  of  a 
national  privacy  policy.  A  singular  point 
or  theme  emerged  from  that  discussion: 
one  of  the  basic  tenants  of  our  system  of 
law  is  the  right  to  confront  a  witness  or 
an  accuser  and  to  cross-examine  him  in 
order  to  elicit  the  truth. 

In  recent  years  computers,  pliotocop- 
iers.  and  other  technological  advances 
have  made  the  storage  and  retrieval  of 
information  about  citizcua  fast  and  rela- 
tively inexpensive.  Almost  without  notice 
and  in  the  name  of  eflici  .ncy  our  techno- 
logical progress  has  moved  us  toward  the 
"big  brother"  supervision  predicted  in 
George  Orwell's  book  "1984." 

Today,  an  individual  does  not  really 
know  who  has  information  about  him, 
or  how  many  agencies  or  corporations 
are  using  it  or  for  what  purposes.  There 
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Is  no  mechanism  for  providing  explana- 
tions or  to  add  mitigating  facts.  And, 
even  more  important  there  are  no  limits 
on  what  can  be  collected  either  by  Gov- 
ernment or  the  private  sector. 

Information  is  collected  on  academic 
achievement,  credit  ratings,  health,  judi- 
cial records,  employment  history,  birth 
and  marriage  records,  militaiy  records,, 
tax  returns  and  census  records,  to  name 
a  few. 

The  written  word,  film,  or  computer 
punch  card  bears  witness  as  eloquently 
as  the  spoken  word.  The  right  of  access 
to  and  challenge  of  records  by  the  sub- 
ject of  the  infonnation  obtained  in  those 
records  could,  if  exercised  under  the  same 
or  similar  rules,  only  instill  confidence 
in  aid  our  governmental  process. 

This  bill,  H.R.  16373,  would  provide  the 
Government  with  the  tools  it  needs  to 
regulate,  collect,  maintain,  use,  and  dis- 
seminate personal,  identifiable  infonna- 
tion. It  would  provide  individuals  with 
the  safeguards  they  need  to  prevent  mis- 
use of  this  infonnation. 

Like  the  Freedom  of  Information  Act, 
which  I  am  sure  this  Congress  will  pass 
in  one  form  or  another,  this  bill  is  a 
significant  step  toward  open  government. 

I  urge  my  colleagues  support  for  pass- 
age of  this  bill. 

Mr.  BROYHILL  of  North  Carolina.  Mr. 
Chairman,  I  strongly  support  the  passage 
of  H.R.  16373,  the  Right  to  Privacy  Act. 
Earlier  this  year,  I  cosponsored  H.R. 
15524,  a  foreioinner  of  this  legislation. 

I  feel,  as  do  many  Members  of  Con- 
gress, that  there  is  a  growing  capacity  for 
major  violations  of  the  privacy  of  Amer- 
icans, as  the  Federal  Government  in- 
creases its  collection  and  use  of  data 
furnished  by  citizens  for  specific  govern- 
mental purposes.  Safeguards  are  needed 
to  insure  that  the  personal  information 
obtained  by  the  Government,  for  legiti- 
mate purposes,  is  not  misused.  Recently, 
we  have  witnessed  flagrant  violations  of 
the  constitutional  rights  of  some  of  our 
citizens  by  the  Federal  Government.  We 
should  enact  legislation  now  to  insure 
that  these  individual  rights  are  never 
again  violated. 

While  there  can  be  no  absolute  protec- 
tion of  privacy  in  any  society,  I  believe 
H.R.  16373  provides  the  necessary  safe- 
guards for  greater  protection  of  private 
records.  Perhaps  the  greatest  protection 
afforded  the  individual  is  his  right  to 
have  access  to  his  records,  and  to  control 
the  transfer  of  any  personal  data  from 
one  Federal  agency  to  another  for  non- 
routine  pui"poses.  Additionally,  the  bill 
will  require  the  disclosure  by  every  Fed- 
eral agency  of  certain  identifying  char- 
acteristics about  virtually  all  systems  of 
records  under  their  control,  to  insure 
that  no  "secret"  Government  system  of 
records  is  created. 

H.R.  16373  would  also  permit  individ- 
uals access  to  civil  court  action  against 
the  Federal  Government  should  their 
rights  be  violated.  Provision  is  made  for 
the  awarding  of  actual  damages  to  an 
Individual,  if  the  Government  is  shown  to 
have  acted  willfully,  arbitrarily,  or  ca- 
priciously in  violating  the  provi.sionsi  of 
this  act.  Criminal  and  civil  penalties 
could  be  levied  against  individuals  who 
disseminate  or  seek  to  obtain  personal 
Information  contained  in  Federal  files. 


Mr.  Chairman,  it  is  essential  that  the 
Federal  Government,  the  largest  reposi- 
tory of  personal  records  in  the  coimtry, 
do  everything  possible  to  safeguard  these 
files  and  to  protect  the  rights  of  every 
American  citizen.  H.R.  16373  contains 
these  safeguards  and  protections.  I  will 
support  this  measure  and  I  urge  my  col- 
leagues to  do  likewise. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  I  have  no  further  requests  for 
time. 

The  CHAIRMAN.  Pursuant  to  the  rule, 
the  Clerk  will  now  read  the  committee 
amendment  in  the  nature  of  a  substitute 
printed  in  the  reported  bill  as  an  original 
bill  for  the  purpose  of  amendment. 

The  Clerk  read  as  follows : 
H.R.  16373 

Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  Thait  thia 
Act  may  be  cited  as  the  "Privacy  Act  of 
1974". 

Sec,  2.  (a)  The  Congress  finds  that — 

(1)  the  privacy  of  an  individual  is  directly 
affected  by  the  collection,  maintenance,  use, 
and  dissemination  of  personal  information  by 
Federal  agencies; 

(2)  the  increasing  use  of  computers  and 
sophisticated  information  technology,  while 
essential  to  the  efficient  operations  of  the 
Government,  has  greatly  magnified  the  harm 
to  individual  privacy  that  can  occur  from 
any  collection,  maintenance,  use,  or  dissemi- 
nation of  personal  information; 

(3)  the  opportunities  for  an  individual  to 
secure  employment,  insurance,  and  credit, 
and  his  right  to  dvie  process,  and  other  legal 
protections  are  endangered  by  the  misuse  of 
certain  information  systems; 

(4)  the  right  to  privacy  is  a  personal  and 
fundamental  right  protected  by  the  Consti- 
tution of  the  United  States;  and 

(5)  in  order  to  protect  the  privacy  of  in- 
dividuals Identified  in  information  systems 
maintained  by  Federal  agencies,  it  is  neces- 
sary and  proper  for  the  Congress  to  regulate 
the  collection,  maintenance,  use,  and  dis- 
semination of  information  by  such  agencie.i. 

(b)  The  purpose  of  this  Act  is  to  provide 
certain  safeguards  for  an  individual  against 
an  invasion  of  personal  privacy  by  requiring 
Federal  agencies,  except  as  otherwise  pro- 
vided by  law,  to — 

( 1 )  permit  an  Individual  to  determine 
what  records  pertaining  to  him  are  collected, 
maintained,  used,  or  disseminated  by  such 
agencies; 

(2)  permit  an  individual  to  prevent  rec- 
ords pertaining  to  him  obtained  by  such 
agencies  for  a  particular  purpose  from  be- 
ing used  or  made  available  for  another  pur- 
pose without  his  consent; 

(3)  permit  an  individual  to  gain  access  to 
information  pertaining  to  him  in  Federal 
agency  records,  to  have  a  copy  made  of  all  or 
any  portion  thereof,  and  to  correct  or  amend 
such  records; 

(4)  collect,  maintain,  use,  or  disseminate 
any  record  of  identifiable  personal  Informa- 
tion in  a  manner  that  assures  that  such  ac- 
tion is  for  a  necessary  and  lawful  purpose, 
that  the  information  is  current  and  accurate 
for  its  Intended  use.  and  that  adequate  safe- 
guards are  provided  to  prevent  misuse  of 
such  Information; 

(5)  permit  exemptions  from  the  require- 
ments with  respect  to  records  provided  in 
this  Act  only  In  those  cases  where  there  is 
an  important  public  policy  need  for  such  ex- 
emption as  has  been  determined  by  specific 
statutory  authority;  and 

(6)  be  subject  to  civil  suit  for  any  dam- 
ages which  occur  as  a  result  of  willful, 
arbitrary  or  capricious  action  which  violates 
any  individual's  rights  under  thts  Act. 

Sec.  3.  Title  5,  United  States  Code,  is 


amended  by  adding  after  section  552  the 
following  new  section: 

"§  552a.  Records  maintained  on  individuals 

"(a)  Definitions. — ^Por  purposes  of  this 
section — 

"(1)  the  term  'agency'  means  agency  as 
defined  in  section  552(e)  of  this  title; 

"(2)  the  term  'individual'  means  a  citizen 
of  the  United  States  or  an  alien  lawfully- 
admitted  for  permanent  residence; 

"(3)  the  term  'maintain'  Includes  main- 
tain, collect,  Tise,  or  disseminate; 

"(4)  the  term  'record'  means  any  collec- 
tion or  grouping  of  Information  about  an 
individual  that  is  njaintained  by  an  agency 
and  that  contains  his  name,  or  the  Identify- 
ing number,  symbol,  or  other  identifying 
particular  assigned  to  the  individual; 

"(5)  the  term  'system  of  records'  means 
a  group  of  any  records  under  the  control  of 
any  agency  from  which  Information  Is  re- 
trieved by  the  name  of  the  individual  or  by 
some  identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the  individ- 
ual; ana 

"(6)  the  term  'statistical  research  or  re- 
porting record'  means  a  record  in  a  system 
of  records  maintained  for  statistical  research 
or  reporting  purposes  only  and  not  used  In 
whole  or  in  part  in  making  any  determina- 
tion about  an  identifiable  individual,  except 
as  provided  by  section  8  of  title  13. 

"(b)  Conditions  of  Disclosure. — No 
agency  shall  disclose  any  record  which  is  con- 
tained in  a  system  of  records  by  any  means 
of  communication  to  any  person,  or  to  an- 
other agency,  except  pursuant  to  a  written 
request  by,  or  with  the  prior  written  consent 
of,  the  individual  to  whom  the  record  per- 
tains, unless  disclosure  of  the  record  would 
be — 

"  ( 1 )  to  those  officers  and  employees  of 
the  agency  which  maintains  the  record  who 
have  a  need  for  the  record  in  the  perform- 
ance of  their  duties; 

"(2)  for  a  routine  use  described  in  any 
rule  promulgated  under  subsection  (e)  (2) 
(D)  of  this  section; 

"(3)  to  the  Bureau  of  the  Census  for  pur- 
poses of  planning  or  carrying  out  a  census 
or  survey  or  related  activity  pursuant  to  tha 
provisions  of  title  13; 

"(4)  to  a  recipient  who  has  provided  the 
agency  with  advance  adequate  written  as- 
surance that  the  record  will  be  used  solely 
as  a  statistical  research  or  reporting  record, 
and  the  record  is  to  be  transferred  in  a  form 
that  is  not  individually  identifiable; 

"(5)  to  the  National  Archives  of  the  United 
States  as  a  record  which  has  sufficient  his- 
torical or  other  value  to  warrant  its  con- 
tinued preservation  by  the  United  States 
Government,  or  for  evaluation  by  the  Ad- 
ministrator of  General  Services  or  his  desig- 
nee to  determine  whether  the  record  has 
such  value; 

"(6)  to  another  agency  or  to  an  instru- 
mentality of  any  governmental  jurisdiction 
within  or  under  the  control  of  the  United 
States  for  a  law  enforcement  activity  if 
the  activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality  has 
made  a  written  request  to  the  agency  which 
maintains  the  record  specifying  the  partic- 
ular portion  desired  and  the  law  enforce- 
ment activity  for  which  the  record  is  sought; 

"(7)  pursuant  to  a  showing  of  compelling 
circumstances  affecting  the  health  or  safety 
of  an  Individual,  if  upon  the  disclosure  noti- 
fication is  transmitted  to  the  last  known 
address  of  the  individual;  or 

"(8)  to  either  House  of  Congress,  or,  to  the 
extent  of  matter  within  its  Jurisdiction,  any 
committee  or  subcommittee  thereof,  or  any 
Joint  committee  of  Congress  or  subcommit- 
tee of  any  such  Joint  committee. 

"(c)  Accounting  op  Certain  Disclo- 
sures.— Each  agency,  with  respect  to  each 
system  of  records  under  Its  control  shall — 

"(1)  except  for  disclosures  made  under 
subsection  (b)(1)  of  this  section  or  disclo- 
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sures  to  the  public  from  records  which  by 
law  or  regulation  are  open  to  public  inspec- 
tion or  copying,  keep  an  accurate  accounting 
of— 

"(A)  the  date,  nature,  and  purpose  of  each 
disclosure  of  a  record  to  any  person  or  to 
another  agency  made  under  subsection  (b) 
oX  this  section;  and 

"(B)  tlie  name  and  address  of  tlie  person 
or  agency  to  whom  the  disclosure  is  made; 

"(2)  retain  the  accounting  made  under 
parag'iiph  (1)  of  this  subsection  for  at  least 
five  years  after  the  disclosure  for  wliich  the 
accounting  is  made; 

"(3)  except  for  disclosures  made  under 
subsection  (b)  (6)  of  this  section,  make  the 
accounting  made  under  paragraph  (1)  of 
this  subsection  available  to  the  individual 
named  in  the  record  at  his  request;  and 

"(4)  inform  any  person  or  other  agency 
about  any  correction  or  notation  of  dispute 
made  by  the  agency  in  accordance  with  sub- 
section (d)  of  this  section  of  any  record 
that  has  been  disclosed  to  the  person  or 
agency  within  two  years  preceding  the  mak- 
ing of  the  correction  of  the  record  of  the 
individual,  except  that  this  paragraph  shall 
not  apply  to  any  record  that  was  disclosed 
prior  to  the  effective  date  of  this  section  or 
for  which  no  accounting  of  the  disclosure  is 
required. 

"(d)  Access  to  Records. — Each  agency 
that  maintains  a  system  of  records  shall — 

"(1)  upon  request  by  any  individual  to 
gain  access  to  his  record  or  to  any  informa- 
tion pertaining  to  him  which  is  contained 
in  the  system,  permit  him  to  review  the  rec- 
ord and  have  a  copy  made  of  all  or  any  por- 
tion thereof  in  a  form  comprehensive  to 
him; 

"(2)  permit  the  individual  to  request 
amendment  of  a  record  pertaining  to  him 
and  either —  ^ 

"(A)  make  any  correction  of  any  portion 
thereof  which  the  individual  believes  is  not 
accurate,  relevant,  timely,  or  complete;  or 

"(B)  promptly  inform  the  individual  of  its 
refusal  to  amend  the  record  in  accordance 
with  his  request,  tlie  reason  for  the  refusal, 
the  procedures  established  by  the  agency  for 
the  individual  to  request  a  review  by  the 
agency  of  that  refusal,  and  the  name  and 
business  address  of  the  official  within  the 
agency  to  whom  the  request  for  review  may 
be  taken; 

"(3)  permit  any  individual  who  disagrees 
with  the  refusal  of  the  agency  to  amend  his 
record  to  request  review  of  the  refusal 
by  the  oflTicial  named  in  accordance  with 
paragraph  (2)  (B)  of  this  subsection;  and  if, 
after  the  review,  that  official  also  refuses 
to  amend  the  record  in  accordance  with  the 
request,  permit  the  individual  to  file  with 
the  agency  a  concise  statement  setting  forth 
the  reasons  for  his  disagreement  with  the 
refusal  of  the  agency;  and 

"(4)  In  any  disclosure,  containing  in- 
formation about  which  the  individual  has 
filed  a  statement  of  disagreement,  occurring 
after  the  filing  of  the  statement  under 
paragraph  (3)  of  this  subsection,  clearly 
note  any  portion  of  the  record  which  is 
disputed  and,  upon  request,  provide  copies 
of  the  statement  and,  if  the  agency  deems 
it  appropriate,  copies  of  a  concise  statement 
of  the  reasons  of  the  agency  for  not  making 
the  amendments  requested,  to  persons  or 
other  agencies  to  whom  the  disputed  record 
has  been  disclosed. 

"(e)  Agency  Requirements. — Each  agency 
that  maintains  a  system  of  records  shall — 

"(1)  inform  each  individual  whom  it  asks 
to  supply  information,  on  the  form  which  it 
uses  to  collect  the  information  or  on  a 
separate  form  that  can  be  retained  by  the 
individual — 

"(A)  which  Federal  statute  or  regulation, 
if  any,  requires  disclosure  of  the  informa- 
tion; 

"(B)  the  principal  purpose  or  purposes  for 
which  tlie  Information  is  intended  to  be 
used; 


"(C)  other  purposes  for  which  the  in- 
formation may  be  used,  as  published  pur- 
suant to  paragraph  (2)  (D)  of  this  subsec- 
tion; and 

"(D)  the  effects  on  him,  if  any,  of  not 
providing  all  or  any  ptart  of  the  requested 
information; 

"(2)  publiah  In  the  Federal  Register  at 
least  annually  a  notice  of  the  existence  and 
character  of  the  system  of  records,  which 
notice  shall  include — 

"(A)  the  name  and  location  of  the  system; 

"(B)  the  categories  of  individuals  on  whom 
records  are  maintained  in  the  system; 

"(C)  tlie  categories  of  records  maintained 
in  the  system; 

"(D)  each  routine  purpose  for  which  the 
records  contained  in  the  system  are  used  or 
intended  to  be  used,  including  the  categories 
of  users  of  the  records  for  each  such  pur- 
pose; 

"(E)  the  policies  and  practices  of  the 
agency  regarding  storage,  retrievability,  ac- 
cess controls,  retention,  and  disposal  of  the 
records; 

"(P)  the  title  and  bixsiness  address  of  the 
agency  official  who  is  responsible  for  tlia 
system  of  records; 

"(G)  the  agency  procedures  whereby  an 
individual  can  be  notified  at  his  request  if 
the  system  of  records  contains  a  record  per- 
taining to  him;  and 

"(H)  the  agency  procedures  whereby  an 
individual  can  be  notified  at  his  request  how 
he  can  gain  access  to  any  record  pertaining 
to  him  contained  in  the  system  of  records, 
and  how  he  can  contest  its  content; 

"(3)  maintain  all  records  which  are  used 
by  the  agency  in  making  any  determination 
about  any  individual  with  such  accuracy, 
relevance,  timeliness,  and  completeness  as 
is  reasonably  necessary  to  assure  faii'ness  to 
the  individual  in  the  determination;  and 

"(4)  maintain  no  record  concerning  the 
political  or  religious  belief  or  activity  of  any 
individual,  unless  expressly  authorized  by 
statute  or  by  the  individual  about  whom  the 
record  is  maintained. 

"(f)  Agency  Rules. — In  order  to  carry  out 
the  provisions  of  this  section,  each  agency 
tliat  maintains  a  system  of  records  shall 
promulgate  rules.  In  accordance  with  the  re- 
quirements (including  general  notice)  of 
section  553  of  this  title,  which  shall — 

"(1)  establish  procedures  whereby  an  in- 
dividual can  be  notified  in  response  to  his 
request  if  any  system  of  records  named  by 
the  individual  contaiiis  a  record  pertaining 
to  him; 

"(2)  define  reasonable  times,  places,  and 
requirements  for  identifying  an  Individual 
who  requests  his  record  or  information  per- 
taining to  him  before  the  agency  shall  make 
the  record  or  information  available  to  the 
individual; 

"(3)  establish  procedures  for  the  disclo- 
sure to  an  individual  upon  his  request  of  his 
record  or  information  pertaining  to  him,  in- 
cKiding  special  procedure,  if  deemed  neces- 
sary, for  the  disclosure  to  an  Uidividual  of 
medical  records,  including  psychological  rec- 
ords, pertaining  to  him; 

"(4)  establish  procedures  for  reviewing  a 
request  from  an  individual  concerning  the 
amendment  of  any  record  or  information 
pertaining  to  the  individual,  for  making  a 
determination  on  the  request,  for  an  appeal 
within  the  agency  of  an  initial  adverse 
agency  determination,  and  for  whatever  ad- 
ditional means  the  head  of  the  agency  may 
deem  necessary  for  each  Individual  to  be 
able  to  exercise  fully  his  rights  under  this 
section;  and 

"(5)  establish  fees  to  be  charged,  if  any, 
to  any  individual  for  makmg  copies  of  his 
record,  excluding  the  cost  of  any  search  for 
and  review  of  the  record. 

The  Office  of  the  Federal  Register  shall  an- 
nually compile  and  publish  the  rules  promul- 
gated xmder  this  subsection  in  a  form  avail- 
able to  the  public  at  low  cost. 


"(g)(1)  Civil  Remedies. — Whenever  any 
agency  (A)  refuses  to  comply  with  an  in- 
dividual request  under  subsection  (d)(1)  of 
this  section,  (B)  fails  to  maintain  any  record 
concerning  any  individual  with  such  accu- 
racy, relevance,  timeliness,  and  completeness 
as  is  necessary  to  assure  fairness  in  any  de- 
termination relating  to  the  qualifications, 
cliaracter,  rights,  or  opportunitie.s  of,  or  ben- 
efits to  the  individual  that  may  be  made  on 
the  basi3  of  records  and  consequently  a 
determination  is  made  which  is  adverse  to 
the  individual,  or  (C)  fails  to  comply  with 
any  otlier  provision  of  this  section,  or  any 
rule  promulgated  thereunder,  in  sucli  a  way 
as  to  have  an  adverse  effect  on  an  individ- 
ual, the  Individual  may  bring  a  civil  action 
against  the  agency,  and  the  district  courts 
of  the  United  States  shall  have  Jurisdiction 
in  the  matters  under  tlie  provisions  of  this 
subsection. 

"(2)  (A)  In  any  suit  brought  under  tlie 
provisions  of  subsection  (g)(1)(A)  of  this 
section,  tlie  court  may  enjoin  the  agency 
from  withliolding  tlie  records  and  order  tlie 
production  to  the  complainant  of  any  agency 
records  improperly  withheld  from  him.  In 
such  a  case  the  court  shall  determine  the 
matter  de  novo,  and  may  examine  tlie  con- 
tents of  any  agency  records  in  camera  to 
determine  whetlier  the  records  or  any  portion 
tiiereof  may  be  witliheld  under  any  of  th© 
exemptions  set  forth  in  subsection  (J)  or  (k) 
of  this  section,  and  the  burden  is  on  the 
agency  to  sustain  its  action. 

"(B)  The  court  may  assess  against  the 
United  States  reasonable  attorney  fees  and 
other  litigation  costs  reasonably  incurred  In 
any  case  under  this  paragraph  in  which  the 
complainant  has  substantially  prevailed. 

"(3)  In  any  suit  brought  under  the  provi- 
sions of  subsection  (g)  (1)  (B)  or  (C)  of  this 
section  in  which  the  court  determines  that 
the  agency  acted  in  a  manner  which  was 
willful,  arbitrary,  or  capricious,  the  United 
States  shall  be  liable  to  the  individual  in 
an  amount  equal  to  the  sum  of — ■ 

"(A)  actual  damages  sustained  by  tlie  In- 
dividual as  a  result  of  the  refusal  or  failure; 
and 

"(B)  the  costs  of  the  action  together  with 
reasonable  attorney  fees  as  determined  by 
the  court. 

"(4)  An  action  to  enforce  any  liability 
created  under  this  section  may  be  brought 
in  the  district  court  of  the  United  States  in 
tlie  district  in  which  the  complainant  re- 
sides, or  has  his  principal  place  of  business, 
or  in  which  the  agency  records  are  situated, 
or  in  the  District  of  Columbia,  without  re- 
gard to  the  amount  in  controversy,  within 
two  years  from  the  date  on  which  the  cause 
of  action  arises,  except  that  where  an  agency 
has  materially  and  willfully  misrepresented 
any  information  required  under  this  section 
to  be  disclosed  to  an  individual  and  the  in- 
formation so  misrepresented  is  material  to 
the  establishment  of  the  liability  of  the 
agency  to  the  individual  under  this  section, 
the  action  may  be  brought  at  any  time  with- 
in two  years  after  discovery  by  the  individual 
of  the  misrepresentation. 

"(h)  Rights  of  Legal  Gltardians. — For  the 
purposes  of  this  section,  the  parent  of  any 
minor,  or  the  legal  guardian  of  any  indivi- 
dual who  has  been  declared  to  be  incom- 
petent due  to  physical  or  mental  incapacity 
or  age  by  a  court  of  competent  Jurisdiction, 
may  act  on  behalf  of  the  individual. 

"(1)(1)  Criminal  Penalties. — Any  officer 
or  employee  of  the  United  States,  who  by 
virtue  of  his  employment  or  officiai  position, 
has  possession  of,  or  access  to,  agency  rec- 
ords which  contain  individually  identifiable 
information  the  disclosure  of  which  is  pro- 
hibited by  this  secton  or  by  rules  or  regula- 
tons  established  thereunder,  and  who  know- 
ing that  disclosure  of  the  specific  material  is 
so  prohibited,  willfully  discloses  the  material 
in  any  manner  to  any  person  or  agency  not 
entitled  to  receive  it,  shall  be  fined  not  more 
than  $5,000. 
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"(2)  Any  person  who  knowingly  and  will- 
fully requests  or  obtains  any  record  concern- 
ing an  Individual  from  an  agency  under  false 
pretenses  shall  be  fined  not  more  than  $5,000. 

"(J)  General  Exemptions. — The  head  of 
any  agency  may  promulgate  rules,  in  accord- 
ance with  the  requirements  (including 
general  notice)  of  section  553  of  this  title, 
to  exempt  any  system  of  records  within  the 
agency  from  any  part  of  this  section  except 
subsections  (b)  and  (e)(2)(A)  through 
(P)  i:  the  system  of  records  is — 

"(1)  maintained  by  the  Central  Intel- 
ligence Agency;  or 

"(2)  maintained  by  an  agency  or  com- 
ponent thereof  which  performs  as  its  prin- 
cipal function  any  activity  pertaining  to  the 
enforcement  of  criminal  laws,  including 
police  efforts  to  prevent,  control,  or  reduce 
crime  or  to  apprehend  criminals,  and  the 
activities  of  prosecutors,  courts,  correctional, 
probation,  pardon,  or  parole  authorities,  and 
which  consists  of  (A)  Information  compiled 
for  the  purpose  of  Identifying  individual 
criminal  offenders  and  alleged  offenders  and 
consisting  only  of  identifying  data  and 
notations  of  arrests,  the  nature  and  disposi- 
tion of  criminal  charges,  sentencing,  con- 
finement, release,  and  parole  and  probation 
status;  (B)  Information  compiled  for  the 
purpo.se  of  a  criminal  investigation,  includ- 
ing reports  of  informants  and  Investigators, 
and  associated  with  an  Identifiable  indivi- 
dual; or  (C)  reports  identifiable  to  an  In- 
dividual compiled  at  any  stage  of  the  process 
of  enforcement  of  the  criminal  laws  from 
arrest  or  Indictment  through  release  from 
supervision. 

"(k)  Specific  Exemptions. — The  head  of 
any  agency  may  promulgate  rules,  in  accord- 
ance with  the  requirements  (including  gen- 
eral notice)  of  section  553  of  this  title,  to 
exempt  any  system  of  records  within  the 
agency  from  subsections  (c)(3),  (d),  (e)(1), 
(e)  (2)  (G)  and  (H),  and  (f)  of  this  section 
if  the  system  of  records  Is — 

"(1)  subject  to  the  provisions  of  section 
552(b)  (1)  of  this  title; 

"(2)  investigatory  material  compiled  for 
law  enforcement  purposes,  except  to  the  ex- 
tent that  the  material'  is  within  the  scope 
of  subsection  (J)  (2)  of  this  section  or  is 
open  to  public  inspection  under  the  provi- 
sions of  section  552(b)  (7)  of  this  title; 

"(3)  maintained  In  connection  with  pro- 
viding protective  services  to  the  President  of 
the  United  States  or  other  individuals  pur- 
suant to  section  3056  of  title  18;  or 

"(4)  required  by  statute  to  be  maintained 
and  used  solely  as  statistical  research  or  re- 
porting records. 

"(l)(l)  Archivai.  Records. — Each  agency 
record  which  Is  accepted  by  the  Administra- 
tor of  General  Services  for  storage,  proc- 
essing, and  servicing  in  accordance  with  sec- 
tion 3103  of  title  44  shall,  for  the  purposes 
of  this  section,  be  considered  to  be  main- 
tained by  the  agency  which  deposited  the 
record  and  shall  be  subject  to  the  provisions 
of  this  section.  The  Administrator  of  General 
Services  shall  not  disclose  the  record  except 
to  the  agency  which  maintains  the  record, 
or  under  rules  established  by  that  agency 
which  are  not  Inconsistent  with  the  provi- 
sions of  this  section. 

"(2)  Each  agency  record  pertaining  to  an 
Identifiable  Individual  which  was  trans- 
ferred to  the  National  Archives  of  the  United 
States  as  a  record  which  has  sufficient  his- 
torical or  other  value  to  warrant  its  con- 
tinued preservation  by  the  United  States 
Government,  prior  to  the  effective  date  of 
this  section,  shall,  for  the  purposes  of  this 
section,  be  considered  to  be  maintained  by 
the  National  Archives  and  shall  not  be  sub- 
ject to  the  provisions  of  this  section. 

"(3)  Each  agency  record  pertaining  to  an 
Identifiable  Individual  which  is  transferred 
to  the  National  Archives  of  the  United  States 
as  a  record  which  has  sufficient  historical  or 


other  value  to  warrant  its  continued  preser- 
vation by  the  United  States  Government,  on 
or  after  the  effective  date  of  this  section, 
shall,  for  the  purposes  of  this  section,  be  con- 
sidered to  be  maintained  by  the  National 
Archives  and  shall  be  subject  to  all  provisions 
of  this  section  except  subsections  (c)(4); 
(d)  (2),  (3),  and  (4);  (e)  (1),  (2)  (H)  and 
(3);  (f)  (4);  (g)  (1)  (B)  and  (C),and  (3). 

"(m)  Annual  Report. — The  President 
shall  submit  to  the  Speaker  of  the  House 
and  the  President  of  the  Senate,  by  June  30 
of  each  calendar  year,  a  consolidated  report, 
separately  listing  for  each  Federal  agency 
the  number  of  records  contained  in  any  sys- 
tem of  records  which  were  exempted  from  the 
application  of  this  section  under  the  pro- 
visions of  subsections  (J)  and  (k)  of  this  sec- 
tion during  the  preceding  calendar  year,  and 
the  reasons  for  the  exemptions,  and  such 
other  information  as  indicates  efforts  to  ad- 
minister fully  this  section.". 

Sec.  4.  The  chapter  analysis  of  chapter  5 
of  title  5,  United  States  Code,  is  amended  by 
inserting: 

"552a.  Records  about  individuals." 
immediately  below: 

"552.  Public  information;  agency  rules,  opin- 
ions, orders,  and  proceedings.". 
Sec.  5.  The  amendments  made  by  this  Act 
shall  become  effective  on  the  one  hundred 
and  eightieth  day  following  the  date  of  en- 
actment of  this  Act. 

Mr.  MOORHEAD  of  Pennsylvania 
(during  the  reading).  Mr.  Chairman,  I 
ask  unanimous  consent  that  the  bill  be 
considered  as  read,  pilnted  in  the  Rec- 
ord, and  open  to  amendment  at  any 
point. 

The  CHAIRMAN.  Is  there  objection 
to  the  request  of  the  gentleman  from 
Pennsylvania? 

There  viras  no  objection. 

AMENDMENTS    OFFEEED   BY    MR.    MOORHEAD  OP 
PENNSYLVANIA 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  I  offer  two  amendments,  and 
I  ask  unanimous  consent  that  my  amend- 
ments be  considered  en  bloc. 

The  CHAIRMAN.  Is  there  objection  to 
the  request  of  the  gentleman  from  Penn- 
sylvania? 

There  was  no  objection. 

The  Clerk  read  as  follows: 

Amendments  offered  by  Mr.  Moorhead  of 
Pennsylvania:  Page  22,  lines  19  and  20,  strike 
out  "in  any  rule  promulgated". 

Page  27,  line  8,  immediately  after  "(2) "  in- 
sert "subject  to  the  provisions  of  paragraph 
( 5 )  of  this  subsection,". 

Page  28,  line  12,  strike  out  "and";  on  line 
16,  strike  out  the  period  and  insert  in  lieu 
thereof  ";  and  ";  and  inomediately  after  line 
16,  insert  the  following  new  paragraph: 

(5)  at  least  30  days  prior  to  publication  of 
information  under  paragraph  (2)  (D)  of  this 
subsection  publish  in  the  Federal  Register 
notice  of  the  use  or  intended  use  of  the  in- 
formation in  the  system,  and  provide  an  op- 
portunity for  interested  persons  to  submit 
written  data,  views,  or  argviments  to  the 
agency. 

Mr.  MOORHEAD  of  Pennsylvania 
(during  the  reading).  Mr.  Chairman,  I 
ask  unanimous  consent  that  further 
reading  of  the  amendments  be  dispensed 
with.  They  have  been  distributed  to  the 
minority  side,  and  I  do  not  think  further 
reading  of  the  amendments  is  necessary. 

The  CHAIRMAN.  Is  there  objection  to 
the  request  of  the  gentleman  from  Penn- 
sylvania? 

There  was  no  objection. 

(Mr.  MOORHEAD  of  Pennsylvania 


asked  and  was  given  permission  to  re- 
vise and  extend  his  remarks.) 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  this  amendment  has  also  been 
discussed  in  advance  with  the  minority 
side.  Its  purpose  is  to  tighten  up  the  part 
of  the  bill  under  which  a  Federal  agency 
makes  its  determination  as  to  the  "rou- 
tine purpose  for  which  records  contained 
in  a  system  of  records  are  to  be  used  or 
intended  to  be  used.  As  I  explained  in 
earlier  remarks,  "routine"  uses  of  per- 
sonally identifiable  information  permit 
an  agency  to  transfer  such  records  with- 
out obtaining  the  individual's  consent — 
within  the  agency  or  between  agencies — 
in  the  "routine"  conduct  of  Government 
business. 

It  is  essential,  however,  that  this 
"routine"  authority  is  not  abused  so  as 
to  circumvent  the  basic  purposes  of  this 
law.  Under  the  present  language  of  the 
bill,  an  agency — imder  subsection  (e)  — 
may  publish  in  the  Federal  Register  a 
list  of  each  "routine  purpose"  for  which 
records  in  an  information  system  are 
used.  The  danger  is  that  there  is  no  check 
on  the  agency — except  congressional 
oversight — as  to  what  might  be  called  a 
"routine  purpose."  A  bureaucrat  migbt 
be  tempted  to  include  a  "nonroutine" 
use  in  the  definition  of  "routine"  and 
subvert  the  safeguards  set  up  for  in- 
dividual privacy  in  this  bill. 

Therefore,  the  purpose  of  these  amend- 
ments is  to  subject  the  agency  deter- 
mination to  public  scrutiny  by  providing 
30  days  for  interested  parties  to  submit 
to  the  agency  after  publication  in  the 
Federal  Register  written  data,  views,  or 
arguments  as  to  its  interpretation  of 
"routine  purpose."  I  believe  that  this 
amendment  strengthens  the  bill  against 
potential  bureaucratic  abuses  and  urge 
that  it  be  adopted. 

Mr.  ERLENBORN.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  MOORHEAD  of  Pennsylvania.  I 
yield  to  the  gentleman  from  Illinois. 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
thank  the  gentleman  for  yielding  to  me. 
I  want  to  say  that  the  gentleman  from 
Pennsylvania  has  furnished  me  with  a 
copy  of  the  amendments,  and  I  support 
the  amendments. 

The  CHAIRMAN.  The  question  is  on 
the  amendments  offered  by  the  gentle- 
man from  Pennsylvania  (Mr.  Moorhead)  . 

The  amendments  were  agreed  to. 

AMENDMENT    OFFERED    BY    MR.    MOORHEAD  OP 
PENNSYLVANIA 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  I  offer  a  technical  amend- 
ment. 

The  Clerk  read  as  follows: 

Amendment  offered  by  Mr.  Moorhead  of 
Pennsylvania:  On  page  33,  line  2,  after  "(P)" 
insert  "and  (i)  ". 

On  page  30,  line  24,  strike  "(J)  or". 

Mr.  MOORHEAD  of  Pennsylvania. 
Mr.  Chairman,  I  will  be  brief  in  explain- 
ing this  amendment,  which  has  been 
previously  discussed  with  the  minoi'ity 
side.  Very  simply,  it  tightens  up  a  part  of 
the  bill  where  a  loophole  might  exist.  It 
provides  that  if  the  head  of  an  agency 
utilizes  the  authority  under  subsection 
(j)  of  the  bUl  to  exempt  a  system  of 
records  from  this  law,  such  action  shall 
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not  exempt  the  particular  agency  from 
safeguards  to  the  public  against  abuse  of 
such  exemption  authority  as  provided  in 
subsection  (i),  imposing  criminal  penal- 
ties for  violations  of  the  act. 

I  trust  that  the  amendment  will  be 
adopted. 

Mr.  ERLENBORN.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  MOORHEAD  of  Pennsylvania.  I 
yield  to  the  gentleman  from  Illinois. 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
thank  the  gentleman  for  yielding  to  me. 
I  do  support  the  amendment. 

The  CHAIRMAN.  The  question  is  on 
the  amendment  offered  by  the  gentle- 
man from  Pennsylvania  (Mr.  Moor- 
head)  . 

The  amendment  was  agreed  to. 

AMENDMENT   OFFERED   BY   MR.  ERLENBORN 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
offer  an  amendment. 

The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Erlenborn: 
On  page  34,  in  line  14,  strike  out  the  word 
"or"; 

In  line  16,  strike  out  the  period  and  Insert 
In  its  place  a  semi-colon:  and 

After  line  16,  insert  the  following: 

"(5)  Investigatory  material  compiled  sole- 
ly for  the  purpose  of  determining  suitability, 
eligibility,  or  qualifications  for  Federal 
civilian  employment,  military  service,  Fed- 
eral contracts,  or  access  to  classified  infor- 
mation, but  only  to  the  extent  that  the  dis- 
closure of  such  material  would  reveal  the 
identity  of  a  source  who  furnished  informa- 
tion to  the  Government  under  an  express 
promise  that  the  identity  of  the  source  woiild 
be  held  in  confidence,  or,  prior  to  the  ef- 
fective date  of  this  section,  under  an  implied 
promise  that  the  identity  of  the  source  would 
be  held  in  confidence; 

"(6)  testing  or  examination  material  used 
solely  to  determine  individual  qualifications 
for  appointment  or  promotion  in  the  Federal 
service  the  disclosure  of  which  would  com- 
promise the  objectivity  or  fairness  of  the 
testing  or  examination  process;  or 

"(7)  evaluation  material  used  to  deter- 
mine potential  for  promotion  in  the  armed 
services,  but  only  to  the  extent  that  the  dis- 
closure of  such  material  would  reveal  the 
identity  of  a  source  who  furnished  informa- 
tion to  the  Government  under  an  express 
promise  that  the  identity  of  the  source  would 
be  held  in  confidence,  or,  prior  to  the  effec- 
tive date  of  this  section,  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence." 

Mr.  ERLENBORN  (during  the  read- 
ing) .  Mr.  Chairman,  I  ask  unanimous 
consent  that  further  reading  of  the 
amendment  be  dispensed  with  and  that 
the  amendment  be  printed  in  the  Record 
at  this  point. 

The  CHAIRMAN.  Is  there  objection  to 
the  request  of  the  gentleman  from  Illi- 
nois? 

There  was  no"  objection. 

(Mr.  ERLENBORN  asked  and  was 
given  permission  to  revise  and  extend  his 
remarks.) 

Mr.  ERLENBORN.  Mr.  Chairman,  a 
copy  of  this  amendment  has  been  fur- 
nished to  the  majority,  and  since  the 
amendment  has  not  been  read,  I  would 
like  to  briefly  describe  its  three  purposes. 
This  adds  in  the  specific  exemption,  sub- 
section (k)  (3)  exemptions  not  found  in 
the  bill. 

The  first  is  investigatory  material  com- 
piled solely  for  the  pui-pose  of  deter- 
mining suitability,  eligibility,  or  quali- 


fication for  Federal  civilian  employment, 
military  service.  Federal  contracts,  or 
access  to  classified  information,  but  only 
to  the  extent  that  the  disclosm-e  of  such 
material  would  reveal  the  Identity  of  the 
source  that  was  a  confidential  source, 
promised  confidentiality. 

As  I  said  during  the  general  debate, 
the  Washington  Post  tlris  morning,  in  an 
editorial,  incorrectly  described  this  as 
closing  the  files  entirely.  The  files  will  be 
open.  The  individual  will  have  access  to 
the  files  and  to  the  information  con- 
taiiied  therein.  But  we  will  protect  the 
confidentiality  of  statements  that  have 
been  given  in  the  past  on  a  promise  of 
confidentiality,  express  or  implied,  and 
wiU  protect  in  the  future  the  confiden- 
tiality of  statements  that  were  given  by 
someone  with  an  express  promise  of  con- 
fidentiality. 

The  second  part  of  the  amendment  will 
exempt  testing  or  examination  material 
used  solely  to  determine  individual  quali- 
fications for  appointment  or  promotion 
in  the  Federal  service,  the  disclosure  of 
which  would  compromise  the  objectivity 
or  fairness  of  the  testing  or  examination 
process. 

This  amendment  has  been  requested 
by  the  Civil  Service  Commission.  Under 
the  bill,  without  this  exemption,  each 
test  that  is  given — and  there  are  hun- 
dreds of  such  tests  that  have  been  pre- 
pared by  the  Civil  Service  Commission — 
would  be  available  to  any  individual  who 
took  the  test — the  questions  and  the  an- 
swers. That  test  then  would  be  compro- 
mised and  could  never  be  used  again.  The 
Civil  Service  Commission  would  have  to 
prepare  a  whole  new  test  the  next  time 
a  test  in  that  area  was  given.  This  would 
be  an  unnecessary  expense  without  en- 
hancing the  privacy  of  any  individual.  I 
think  this  portion  of  the  amendment  is 
certainly  warranted. 

Lastly,  my  amendment  provides  a  spe- 
cific exemption  for  evaluation  material 
used  to  determine  potential  for  promo- 
tion in  the  Armed  Services,  but  again, 
only  to  the  extent  that  it  is  necessary  to 
protect  a  confidential  source. 

As  to  the  first  and  third  portions  of 
this  amendment,  the  protection  of  confi- 
dential sources,  I  think  it  is  very  inter- 
esting that  the  House  today  overrode  a 
veto  of  amendments  to  the  Freedom  of 
Information  Act,  and  that  Freedom  of 
Information  Act  gets  into  the  same  area 
of  information. 

Listen  to  the  report  of  the  conference 
committee  relative  to  the  Freedom  of 
Information  Act.  It  says: 

In  every  case  where  the  investigatory  rec- 
ords sought  were  compiled  for  law  enforce- 
ment purposes,  either  civil  or  criminal  in 
nature,  the  agencies  can  withhold  the  names, 
addresses  and  other  information  that  would 
reveal  the  identity  of  a  confidential  sotn-ce 
who  furnished  the  information. 

So  there,  in  that  act,  we  saw  the  need 
to  protect  the  confidential  source.  I  think 
we  should  do  likewise  in  this  act. 

Mr.  Chairman,  the  President  on  Oc- 
tober 9th  issued  a  statement  endorsing 
the  legislation  before  us.  He  had  in  that 
statement,  however,  one  reservation.  He 
said: 

H.R.  16373,  the  Privacy  Act  of  1974,  has 
my  enthusiastic  support  except  for  the  pro- 
visions which  will  allow  unlimited  individ- 


ual access  to  records  vital  to  determining 
eligibility  and  promotion  In  the  Federal  serv- 
ice and  access  to  classified  information. 

I  strongly  urge  a  floor  amendment 
permitting  workable  exemptions  to  ac- 
commodate these  situations.  This  is  the 
amendment  that  will  meet  the  Presi- 
dent's concern,  and  I  think  it  is  a  valid 
concern. 

There  is  one  last  observation  that  I 
would  like  to  make.  I  have  here  a  copy 
of  the  decision  in  the  case  of  Koch 
against  the  Department  of  Justice.  It  is 
a  decision  of  the  District  Court  of  the 
District  of  Columbia,  which  is  considered 
one  of  the  more  liberal  courts,  and  the 
judge  was  Judge  Gerhard  Gesell,  who 
is  considered  one  of  the  more  liberal 
judges. 

I  would  like  to  read  just  one  or  two 
excerpts  from  the  decision. 
The  judge  says: 

Background  files  on  Congressman  Bing- 
ham which  were  compiled  during  investi- 
gations into  his  eligibility  for  certain  high 
Government  posts.  Such  employment  checks 
are  routine,  fully  authorized,  and  essen- 
tial to  the  maintenance  of  integrity  in  gov- 
ernment service. 

The  court  later  in  another  part  says 
as  follows: 

Plaintiffs'  narrower  interpretation  of  that 
exemption  is  unjustified,  since  it  would  re- 
quire disclosure  of  highly  confidential  in- 
formation supplied  to  Bureau  investigators. 
In  order  to  insure  such  confidentiality,  FBI 
files  may  be  withheld  if  law  enforcement 
was  a  significant  aspect  of  the  investigation. 

The  judge  goes  on  fm-ther  to  say: 
This  is  true  even  if  the  laws  being  en- 
forced were  regulatory  rather  than  criminal 
in  nature. 

Then  the  judge  later  says: 

Even  inactive  investigatory  files  may  have 
to  be  kept  confidential  in  order  to  convince 
citizens  that  they  may  safely  confide  in  law 
enforcement  officials. 

Mr.  Chairman,  unless  we  adopt  this 
amendment,  confidential  statements 
given  to  investigators  in  the  past  will 
be  made  available  to  the  persons  about 
whom  the  investigations  are  being  made. 

The  CHAIRMAN.  The  time  of  the  gen- 
tleman from  Illinois  (Mr.  Erlenborn) 
has  expired. 

(By  unanimous  consent,  Mr.  Erlen- 
born was  allowed  to  proceed  for  2  addi- 
tional minutes.) 

Mr.  ERLENBORN.  Mr.  Chairman, 
there  are  literally  hundreds  of  thousands 
of  people  across  this  country,  many 
Members  of  Congress  included,  who  in 
the  past  have  given  confidential  state- 
ments relative  to  people  who  are  being 
considered  for  high  Government  posts. 
These  confidential  statements  will  'be 
opened  up  to  the  individual  who  is  being 
investigated  if  the  bill  passes  without 
amendment — and,  I  think  equally  im- 
portant, in  the  future  we  would  not  be 
able  to  conduct  meaningful  investigations 
into  such  matters  as  the  appointment  of 
a  Vice  President  and  the  appointment  of 
members  of  the  courts,  including  the 
Supreme  Court,  District  Courts,  and  so 
forth,  unless  we  have  limited  ability  to 
promise  confidentiality  where  it  is  neces- 
sary to  get  candid  information  concern- 
ing individuals. 
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Mr.  Chairman,  I  hope  that  my  amend- 
ment will  be  supported. 

Mr.  SMITH  of  New  York.  Mr.  Chair- 
man, will  the  gentleman  yield? 

Mr.  ERLENBORN.  I  yield  briefly  to  the 
gentleman  from  New  York. 

Mr.  SMITH  of  New  York.  Mr.  Chair- 
man, do  I  understand  that  the  gentle- 
man's amendment  would  open  the  files, 
as  far  as  the  background  statements 
themselves  are  concerned,  as  long  as  the 
identity  of  the  person  making  those 
statements  was  preserved? 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
thank  the  gentleman  for  his  question. 
The  gentleman  is  exactly  right. 

The  information,  derogatory  or  other- 
wise, will  be  made  available  to  the  in- 
dividual. The  only  portion  that  will  be 
kept  confidential  is  the  name  of  the  one 
who  has  given  the  information  in  confi- 
dence, or  such  information  as  might  lead 
to  his  identity. 

Mr.  SMITH  of  New  York.  I  thank  the 
gentleman. 

Mr.  HOLIFIELD.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  ERLENBORN.  I  yield  to  the  gen- 
tleman from  California. 

Mr.  HOLIFIELD.  Mr.  Chairman,  I 
would  like,  of  course,  to  say,  not  being 
a  lawyer,  that  I  find  myself  at  some- 
what of  a  disadvantage,  with  the  very 
complexity  of  this  bill. 

I  recognize  the  laudable  purpose  of  it. 
I  do  intend  to  vote  for  the  bill.  In  com- 
mittee I  did  vote  with  the  gentleman 
for  this  amendment,  or  one  very  close  to 
it.  There  seems  to  be  a  difference  of 
opinion  as  to  whether  this  is  the  exact 
amendment  or  not.  I  expect  to  vote  for 
it  at  this  time. 

I  think  that  if  we  do  reveal  the  sources 
of  confidential  information,  after  we  have 
or  an  agency  has  obtained  the  informa- 
tion under  the  promise  of  protecting  the 
source,  it  would  imperil  the  access  to 
information  which  we  should  have. 

The  CHAIRMAN.  The  time  of  the  gen- 
tleman from  Illinois  (Mr.  Erlenborn) 
has  expired. 

(On  request  of  Mr.  Holifield  and  by 
imanimous  consent,  Mr.  Erlenborn  was 
allowed  to  proceed  for  2  additional  min- 
utes.) 

Mr.  HOLIFIELD.  Mr.  Chairman,  I  also 
believe  that  there  might  be  a  great  dan- 
ger, both  to  the  Government  and  to  the 
individual  involved  who  gave  that  infor- 
mation, if  the  source  was  revealed. 

Therefore,  I  find  myself  in  general 
agreement  with  this  amendment.  I  voted 
for  the  amendment  in  committee,  al- 
though we  lost  it  in  committee,  as  the 
gentleman  remembers.  It  does  seem  to 
me  that  it  is  a  protective  amendment. 

We  are  skating  on  thin  ice,  between 
freedom  of  information  and  privacy  of 
information,  and  I  think  the  extra  care 
that  this  would  give  or  the  extra  pro- 
tection it  would  give  to  sources  that 
might  be  vital  to  the  Government  in 
many  fields  is  worthy  of  consideration. 

Mr.  Chairman,  I  would  hope  that  the 
chairman  of  the  subcommittee,  unless 
there  is  a  very  strong  reason,  which  he 
will  undoubtedly  express  if  there  is  such 
a  reason,  might  be  able  to  accept  this 
amendment. 


Mr.  ERLENBORN.  Mr.  Chairman,  I 
thank  the  gentelman  for  his  support. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  will  the  gentleman  yield? 

Mr.  ERLENBORN.  I  yield  to  the  gen- 
tleman from  Pennsylvania. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  I  will  say  to  the  chairman 
of  the  full  committee  that  I  felt  that 
I  am  bound  by  the  vote  of  the  full  com- 
mittee, which,  as  I  recall,  was  22  to  11 
not  to  accept  the  amendment  offered  by 
the  gentleman  from  Illinois. 

I  have  tried  to  negotiate  portions  of 
this  matter  with  him,  but  unsuccessfully, 
even  though  we  have  been  very  success- 
ful in  reaching  agreements  on  many 
other  pieces  of  legislation. 

Mr.  GOLDWATER.  Mr.  Chairman, 
will  the  gentleman  yield? 

Mr.  ERLENBORN.  I  will  be  happy  to 
yield  to  the  gentleman  from  California. 

Mr.  GOLDWATER.  I  thank  the  gentle- 
man for  yielding.  I  would  like  to  ask  him 
a  question.  I  can  appreciate  what  the 
gentleman  is  trying  to  do,  and  that  is  to 
protect  the  parties'  sources  of  informa- 
tion, but  is  there  anywhere  any  protec- 
tion to  eliminate  the  inclusion  of  vicious 
rumors,  subjective  opinions,  false  state- 
ments, or  honest  mistakes  that  are  in 
the  records  that  are  supplied  by  these 
parties? 

Mr.  ERLENBORN.  Yes.  I  would  point 
out  that  the  information  in  the  file  will 
be  made  available  quite  generally,  wheth- 
er it  is  derogatory,  defamatory,  or  what- 
ever. We  will  only  protect  the  confiden- 
tial source. 

Mr.  MOORHEAD  of  Pennsylvania. 
Mr.  Chairman,  I  make  the  point  of  order 
that  a  quorum  is  not  present. 

The  CHAIRMAN.  The  Chair  will 
count. 

Thirty-six  Members  are  present,  evi- 
dently not  a  quorum. 

In  view  of  the  inoperabllity  of  the 
electronic  device,  the  Clerk  will  call  the 
roll. 


The  Clerk  called  the  roll,  and  the  fol- 
lowing Members  failed  to  answer  to  their 
names : 


[Roll  No.  636] 

Ashley 

Fraser 

Parris 

Baker 

Pulton 

Patman 

Bergland 

Gibbons 

Pike 

Bingham 

Ginn 

Poage 

Blatnik 

Goodling 

Podell 

Boggs 

Grasso 

Quie 

Brasco 

Gray 

Rarick 

Breaux 

Green,  Greg. 

Reid 

Broomfield 

Hanrahan 

Rlegle 

Brotzman 

Hansen,  Wash. 

Roncallo,  N.Y. 

Burton,  John 

Hebert 

Rooney,  N.Y. 

Burton,  Phillip 

Heckler,  Mass. 

Rosenthal 

Camp 

Jarman 

Runnels 

Carey,  N.Y. 

Jones,  Ala. 

Sandman 

Chappell 

Jones,  N.C. 

Shoup 

Clay 

Kuykendall 

Stark 

Cohen 

Leggett 

Steele 

Conable 

Luken 

Steiger,  Ariz. 

Conlan 

McKwen 

Teague 

Couglilln 

McKinney 

Tiernan 

Cronin 

Madigan 

UUman 

Davis,  Ga. 

Martin,  Nebr. 

Veysey 

Diggs 

Mathlas,  Calif. 

Waldie 

Dingell 

Mayne 

Wilson, 

Downing 

Mel  Cher 

Charles  H., 

Drinan 

Mitchell,  Md. 

Calif. 

Ksch 

Murphy,  111. 

Wyatt 

Eshleman 

Murphy,  N.Y. 

Wyman 

Evans,  Colo. 

Nichols 

Young,  Alaska 

Foley 

Obey 

Zlon 

Ford 

O'Hara 

Accordingly  the  Committee  rose;  and 
the  Speaker  pro  tempore  (Mr.  McFall) 


having  assumed  the  chair,  Mr.  Brademas, 
Chairman  of  the  Committee  of  the  Whole 
House  on  the  State  of  the  Union,  re- 
ported that  that  Committee,  having  had 
under  consideration  the  bill  H.R.  16373, 
and  finding  itself  without  a  quorum,  he 
had  directed  the  roll  to  be  called,  when 
344  Members  responded  to  their  names, 
a  quorum,  and  he  submitted  herewith 
the  names  of  the  absentees  to  be  spread 
upon  the  Journal. 

The  Committee  resumed  its  sitting. 

The  CHAIRMAN.  The  Chair  recog- 
nizes the  gentleman  from  Pennsylvania 

(Mr.  MOORHEAD). 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  I  rise  in  opposition  to  the 
amendment. 

I  oppose  the  amendment  because  I 
think  it  makes  second-class  citizens  out 
of  some  4 1/2  million  Government  employ- 
ees, civil  and  military.  And  I  wish  to  re- 
port to  the  membership  that  the  amend- 
ment is  opposed  by  the  Government 
Employees  Council,  AFL-CIO. 

Mr.  FASCELL.  Mr.  Chairman,  will  the 
gentleman  yield? 

Mr.  MOORHEAD  of  Pennsylvania.  At 
this  time  I  yield  to  my  colleague  on  the 
committee,  the  gentleman  from  Florida 
(Mr.  Fascell)  . 

Mr.  FASCELL.  Mr.  Chairman,  I  thank 
the  gentleman  for  yielding. 

I  also  am  strongly  opposed  to  this 
amendment,  because  what  it  does  is  set 
up  a  whole  new  exemption  and  write  a 
provision  into  law  which  does  not  now 
exist.  Otherwise  there  would  be  no  rea- 
son for  the  amendment. 

The  amendment  specifically  exempts 
from  the  provisions  of  this  bill  identity 
or  source  of  information.  There  is  no 
such  exemption  now  in  the  law. 

Other  Members,  just  as  I  have  been, 
have  been  asked  many,  many  times  to 
give  information.  Never  have  I  had  any 
Government  agency  or  agent  say  to  me, 
"Sir,  the  information  you  give  me  is  clas- 
sified" or  "The  information  will  be  kept 
confidential." 

Mr.  Chairman,  what  the  pending 
amendment  would  do  is  write  this  tre- 
mendous loophole  into  the  statutes  of 
this  country  and  change  the  complete 
thrust  of  this  bill.  That  Ls  what  this 
amendment  does,  is  to  give  the.  applicant 
the  right  to  look  at  information;  the 
burden  is  then  on  him  to  prove  his  inno- 
cence without  ever  knowing  who  the  per- 
son was  or  what  the  source  was  of  the 
adverse  or  derogatory  information. 

Mr.  Chairman,  this  amendment  de- 
stroys the  principal  purpose  of  this  bill. 

Ms.  ABZUG.  Mr.  Chairman,  will  the 
gentleman  yield? 

Mr.  MOORHEAD  of  Pennsylvania.  I 
yield  to  the  gentlewoman  from  New  York. 

Ms.  ABZUG.  Mr.  Chairman,  I  might 
add  that  should  there  be  any  serious 
question  of  the  need  to  protect  the  con- 
fidentiality of  informants'  Identity  for 
law  enforcement  activities  or  for  na- 
tional security  purposes,  that  identity 
would  be  protected  under  specific  ex- 
emptions in  the  bill  which  we  have  be- 
fore us. 

So  that  the  only  purpose  that  the 
amendment  offered  by  the  gentleman 
from  Illinois   (Mr.  Erlenborn)  would 
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serve  would  be,  as  has  been  stated  by 
both  of  my  colleagues  on  the  committee, 
to  exempt  millions  of  civilian  employees 
and  military  employees  from  the  safe- 
guard provisions  of  this  bill,  which  are 
so  desperately  needed.  The  need  for  pri- 
vacy protections  for  these  particular 
groups  has  been  amply  documented  by  a 
GAO  report  which  is  in  our  committee 
and  which  the  gentleman  is  well  awai'e 
of. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  in  the  interest  of  brevity,  I 
yield  back  the  balance  of  my  time  and  I 
hope  that  a  vote  can  be  called  for 
promptly. 

Mr.  GOLDWATER.  Mr.  Chairman,  I 
move  to  strike  the  last  word. 

Mr.  Chairman,  I  rise  with  certain  res- 
ervations with  regard  to  this  amend- 
ment. I  likewise  am  greatly  concerned 
with  protecting  the  rights  of  applicants 
for  civil  service  employment  and  with 
insuring  that  the  applicant  have  access 
to  information  about  him  that  is  fur- 
nished by  third  parties.  I  likewise  rec- 
ognize the  difficult  question  regarding 
policy  matters  contained  in  this  partic- 
ular bill,  in  that,  if  taken  in  its  true 
sense,  open  up  disclosure  of  third-party 
information. 

I  would  like  at  this  point  to  ask  the 
author  of  the  amendment  (Mr.  Erlen- 
born)  a  few  questions  if  he  would  be 
kind  enough  to  respond. 

Mr.  Erlenborn,  what  in  this  provision 
provides  for  the  applicant  to  rebut  or 
to  countermand  any  vicious  rumors  or 
subjective  opinions  or  false  statements 
or  honest  mistakes  taken  from  third  par- 
ties about  an  individual? 

Mr.  ERLENBORN.  If  the  gentleman 
will  yield,  the  bill  itself  provides  for  the 
first  time  the  right  of  access  by  an  in- 
dividual to  records  maintained  concern- 
ing himself  or  herself,  and  the  bill  pro- 
vides that  if  the  individual  believes  that 
the  information  is  inaccurate,  he  has  a 
right  to  demand  that  the  information  be 
corrected.  This  is  as  to  all  records  gener- 
ally and  can  be  applicable  to  these  free 
employment  and  secui'ity  investigation 
files  as  well.  Therefore,  the  application 
of  the  bill — not  the  amendment — but  the 
application  of  the  bill  is  such  that  it 
provides  this  right  to  the  individual  to 
demand  that  a  file  be  made  accurate  if 
he  considers  it  to  be  inaccurate. 

Mr.  GOLDWATER.  How  will  the  ap- 
plicant know  that  there  is  included  in 
his  file  information  from  a  thii'd  party 
or  confidential  source? 

Mr.  ERLENBORN.  Will  the  gentleman 
yield? 

Mr.  GOLDWATER.  Yes,  I  yield  to  the 
gentleman. 

Mr.  ERLENBORN.  As  provided  in  my 
amendment,  the  information  contained 
in  the  file  will  be  made  available  to  the 
individual  about  whom  the  file  has  been 
maintained. 

Only  to  the  extent  that  the  confiden- 
tial source  would  be  compromised  would 
we  keep  the  name  of  the  individual  who 
is  the  confidential  source  or  such  infor- 
mation as  would  identify  him  from  the 
applicant.  That  infoi-mation  would  be 
kept  from  the  individual  seeking  Infor- 
mation. Othei-wise,  all  the  rest  of  the 
contents  of  the  file,  including  any  of  this 


derogatory  information,  would  be  made 
available  to  the  jobseeker. 

Mr.  GOLDWATER.  Is  it  your  under- 
standing that  your  amendment  notwith- 
standing, the  applicant  would  be  al- 
lowed to  file  with  this  information  ob- 
tained from  a  confidential  source  his  own 
version  or  his  own  rebuttal  or  perhaps  his 
own  denial  of  that  accusation  or  erron- 
eous information? 

Mr.  ERLENBORN.  Yes.  Under  the 
terms  of  the  bill  itself,  that  would  be  a 
remedy  available  to  the  individual  about 
whom  the  file  was  kept. 

Mr.  GOLDWATER.  One  other  ques- 
tion :  It  is  my  understanding  that  prom- 
ises of  confidentiality  have  in  most  cases 
only  been  made  on  the  strength  of  bu- 
reaucratic authority  as  to  most  Civil 
Service  records  and  that  there  is  no  stat- 
utory authority  for  agencies  to  grant  con- 
fidentiality or  protection;  am  I  correct? 

Mr.  ERLENBORN.  If  the  gentleman 
will  yield,  in  the  past,  of  course,  an  indi- 
vidual never  had  an  opportunity  to  go 
into  his  security  clearance  file  or  into  his 
free  employment  file. 

Therefore,  the  question  really  never 
arose. 

In  the  past  there  has  been  lawfully 
express  and  implied  promises  of  confi- 
dentiality given  to  those  who  have  made 
statements  to  investigators. 

The  function  of  this  bill,  if  it  is  not 
amended  by  the  Erlenborn  amendment, 
will  be  to  open  up  all  of  those  old  files  so 
that  those  statements  that  were  given  in 
confidence  will  now  be  made  available  to 
the  individual. 

The  gentleman  from  Floi-ida  says  that 
he  has  never  had  any  promises,  express 
or  implied.  In  that  case,  his  name  will 
be  made  available  if  he  is  one  who  has 
given  such  a  statement,  because  the  only 
thing  that  would  be  protected  are  those 
confidential  sources. 

Mr.  GOLDWATER.  Obviously,  it  ap- 
pears by  this  language  in  the  amendment 
that  we  are  in  essence  legitimatizing  this 
practice. 

The  CHAIRMAN.  The  time  of  the  gen- 
tleman from  California  has  expired. 

(By  unanimous  consent,  Mr.  Gold- 
water  was  allowed  to  proceed  for  1  ad- 
ditional minute.) 

Mr.  GOLDWATER.  One  last  question, 
Mr.  Chairman,  and  that  is:  This  gives 
discretion  to  the  agency  to  arbitrarily 
decide  which  information  it  will  supply, 
and  which  information  it  will  withhold. 
The  question  that  occurs  to  me  is.  Where 
is  the  check  and  balance?  It  is  the  inten- 
tion of  this  committee  that  information 
should  be  disclosed  to  an  applicant  or  to 
an  individual  upon  request,  but,  if  there 
is  this  discretion  within  the  agency, 
then  where  is  the  check  and  the  balance? 
Where  is  the  impartial  review,  the  in 
camera  Inspection  to  determine  whether 
in  fact  all  information  is  included,  or 
whether  in  fact  third  parties  should 
perhaps  be  made  available? 

Mr.  ERLENBORN.  If  the  gentleman 
will  again  yield,  I  think  the  general  ac- 
cess to  the  courts,  as  we  provided  in  the 
bill,  would  provide  that.  However,  let  me 
make  this  one  additional  point,  and  that 
is  that  many  Members  of  this  House, 
myself  not  included,  but  many  Members 
of  the  House  have  sponsored  the  news- 


men's shield  bill,  realizing  the  great  ad- 
vantage that  there  is  in  confidential 
sources,  and  It  will  protect  such  sources 
of  newsmen  and  newspapers,  and  it 
would  shield  them  so  that  they  would 
not  have  to  reveal  their  sources  and,  if 
we  pass  that  legislation  we  would  find 
that  possibly  just  wild  rumors  could  be 
printed  in  the  paper,  and  the  source  of 
the  information  to  the  news  media  could 
not  be  revealed. 

The  CHAIRMAN.  The  time  of  the 
gentleman  has  again  expired. 

Mr.  MOORHEAD  of  Pennsylvania. 
Mr.  Chairman,  I  ask  unanimous  consent 
that  all  debate  on  this  amendment  and 
all  amendments  thereto  do  now  close. 

The  CHAIRMAN.  Is  there  objection 
to  the  request  of  the  gentleman  from 
Pennsylvania? 

There  was  no  objection. 

The  CHAIRMAN.  The  question  is  on 
the  amendment  offered  by  the  gentle- 
man from  Illinois  (Mr.  Erlenborn). 

The  question  was  taken,  and  the 
Chairman  announced  that  the  noes 
appeared  to  have  it. 

RECORDED  VOTE 

Mr.  ERLENBORN.  Mr.  Chairman,  f 
demand  a  recorded  vote. 

A  recorded  vote  was  ordered. 

The  vote  was  taken  by  clerks,  and 
there  were — ayes  1^2,  noes  177,  not  vot- 
ing 65,  as  follows: 


[Roll  No.  637] 

AYES — 192 

Abdnor 

Fisher 

Mahon 

Anderson,  111. 

Flowers 

Mallary 

Andrews, 

Plynt 

Mann 

N.  Dak. 

Forsythe 

Marazitl 

Archer 

Fountain 

Martin,  Nebr. 

Arends 

Frellnghuysen 

Martin,  N.C. 

Armstrong 

Frenzel 

Mayne 

Ashbrook 

Frey 

Milford 

Bauman 

Fuqua 

Miller 

Beard 

Gettys 

Minshall,  Ohio 

Bell 

Ginn 

Mizell 

Bevlll 

Goodllng 

Mollohan 

Blester 

Gray 

Moorhead, 

Blackburn 

Gross 

Calif. 

Bray 

Grover 

Myers 

Breaux 

Gubser 

Nedzl 

Brlnkley 

Gude 

Nelsen 

Brotzman 

Guyer 

O'Brien 

Brown,  Mich. 

Hammer- 

Patten 

Brown,  Ohio 

schmidt 

Pettis 

Broyhlll,  N.C. 

Hansen,  Idaho 

Pike 

Broyhlll,  Va. 

Hastings 

Powell,  Ohio 

Burgener 

Hays 

Preyer 

Burke,  Fla. 

Heckler,  Mass. 

Price,  Tex. 

Burleson,  Tex. 

Heinz 

Pritchard 

Butler 

Henderson 

Qule 

Byron 

HilUs 

QuUlen 

Carter 

Hinshaw 

Randall 

Casey,  Tex, 

Hogan 

Regula 

Clancy 

Hollfleld 

Rhodes 

Clausen, 

Holt 

Roberts 

Don  H. 

Horton 

Robinson,  Va. 

Clawson,  Del 

Hosmer 

RoblEOn,  N.Y. 

Cleveland 

Huber 

RouBselot 

Collier 

Hunt 

Ruppe 

Collins,  Tex. 

Hutchinson 

Satterfleld 

Conte 

Ichord 

Scherle 

Coughlln 

Jarman 

Schneebell 

Crane 

Johnson.  Colo. 

Sebelius 

Daniel,  Dan 

Johnson,  Pa. 

Shrlver 

Daniel,  Robert 

Jones,  Okla. 

Shuster 

W.,  Jr. 

Jones,  Tenn. 

Sikes 

Davis,  S  C. 

Jordan 

Skubltz 

I>ellenback 

Kemp 

Smith,  N.Y. 

Denholm 

Ketchum 

Snyder 

Dennis 

Lagomarslno 

Spence 

Derwinskl 

Landgrebe 

Stanton, 

Devine 

Latta 

J.  William 

Dickinson 

Lent 

Steed 

Downing 

Lott 

Steele 

Duncan 

Lujan 

Stelger,  Ariz. 

du  Pont 

McClory 

Steiger,  Wis. 

Edwards,  Ala. 

McCloskey 

Stratton 

Erlenborn 

McColUster 

Stubbleneld 

Esch 

McDade 

Symms 

Flndley 

McEwen 

Talcott 

Fish 

McKay 

Taylor,  MO. 
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Taylor.  N.C.  Wampler  Winn 

Thomson,  Wis.  Ware  Wydler 

Thone  Whalen  Wylle 

Treen  White  Young,  Alaska 

Ullman  Whltehurst  Young,  Fla. 

Vander  Jagt  Wldnall  Young,  lU. 

Veysey  Wiggins  Young,  S.O. 

Waggonner  Williams  Zlon 

Walsh  Wilson.  Bob  Zwach 

KOES— 177 

Abzug  Gibbons  Passman 

Adams  oilman  Pepper 

Addabbo  Goldwater  Perkins 

Alexander  Gonzalez  Peyser 

Anderson,  Green,  Pa.  Pickle 

Calif.  Gunter  Price,  lU. 

Andrews.  N.C.  Haley  Rangel 

Annunzlo  Hamilton  Rees 

Ashley  Hanley  Reid 

.'ispin  Hanrahan  Reuss 

Badillo  Hansen.  Wash.  Rinaldo 

Bafalis  Harrington  Rodino 

Barrett  Hawkins  ,  Roe 

Bennett  Hechler.  W.  Va.  Rogers 

Biaggi  Helstoskl  Roncalio.  Wyo. 

Bingham  Hicks  Rooney,  Pa. 

Boland  Holtzman  Rose 

Boiling  Howard  Rosenthal 

Bowen  Hudnut  RostenkowskI 

Brademas  Hungate  Roush 

Breckinridge  Johnson,  Calif.  Roy 

Brooks  Karth  Roybal 

Brown.  Calif.  Kastenmeler  Ryan 

Buchanan  Kazen  St  Germain 

Burke.  Calif.  Kluczynskl  Sarasin 

Burke,  Mass.  Koch  Sarbanes 

Burlison.  Mo.  Kyros  Schroeder 

Burton.  John  Leggett  Seiberling 

Burton,  Phillip  Lehman  Shipley 

Carney.  Ohio  Litton  .  Sisk 

Chisholm  Long,  La.  Slack 

Clay  Long.  Md.  Smith,  lowa 

Collins,  III.  Luken  Stanton, 

Conyers  McCormack  James  V. 

Corman  McPall  Stark 

Cotter  McSpadden  Steelman 

Culver  Macdonald  Stephens 

Daniels.  Madden  Stokes 

Dominick  V.  Matsunaga  Studds 

Danielson  Mazzoll  Sullivan 

de  la  Garza  Meeds  Symington 

Delaney  Melcher  Thompson,  N.J. 

Dellums  Metcalfe  Tiernan 

Dent  Mezviusky  Traxler 

Diggs  Mills  Udall 

Dingell  Minish  Van  Deerlin 

Donohue  Mink  Vander  Veen 


Dorn 

Mitchell,  N.Y. 

Vanik 

Drinan 

Moakley 

Vigorito 

Eckhardt 

Montgomery 

Whitten 

Edwards,  Calif. 

Moorhead,  Pa. 

Wilson, 

Eilberg 

Morgan 

Charles,  Tex. 

Evans,  Colo. 

Mosher 

Wolff 

Evins,  Tenn. 

Moss 

Wright 

Fascell 

Murphy.  N.Y. 

Yates 

Flood 

Murtha 

Yatron 

Foley 

Natcher 

Young,  Ga. 

Ford 

Nix 

Young.  Tex. 

Fraser 

Obey 

Zablocki 

Gaydos 

O'Hara 

Giaimo 

Owens 

NOT  VOTING— 

-65 

Baker 

Grasso 

Podell 

Bergland 

Green,  Oreg. 

Railsback 

Blatnik 

Griffiths 

Rarlck 

Boggs 

Hanna 

Rtegle 

Brasco 

Harsha 

Roncalio.  N.Y. 

Broomfleld 

Hebert 

Rooney.  N.Y. 

Camp 

Jones.  Ala. 

Runnels 

Carey,  N.Y. 

Jones.  N.C. 

Ruth 

Cedertaerg 

King 

Sandman 

Chamberlain 

Kuykendall 

Shoup 

Chappell 

Landrum 

Staggers 

Clark 

McKinney 

Stuckey 

Cochran 

Madigan 

Teague 

Cohen 

Mathias,  Calif. 

Thornton 

Conable 

Mathls.  Ga. 

Towell,  Nev. 

Conlan. 

Michel 

Waldle 

Cronin 

Mitchell.  Md. 

Wilson, 

Davis,  Ga. 

Mun^hy,  111. 

Charles  H., 

Davis,  Wis. 

Nichols 

Calif. 

Dulskl 

O'NelU 

Wyatt 

Eshleman 

Parrls 

Wyman 

Froehllch 

Patman 

Fulton 

Poage 

So  the  amendment  was  agreed  to. 

The  result  of  the  vote  was  announced 
as  above  recorded. 

Mr.  MOORHEAD  of  Pennsylvania. 
Mr.  Chairman,  I  rise  to  see  If  I  can  de- 
termine how  many  more  amendments 


there  are  expected  to  be  offered,  to  see 
If  it  would  be  possible  to  arrive  at  an 
agreement  on  time  for  closing  debate  on 
this  legislation. 

Mr.  ERLENBORN.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  MOORHEAD  of  Pennsylvania. 
I  yield  to  the  gentleman  from  Illinois. 

Mr.  ERLENBORN.  Mr.  Chairman,  we 
just  checked  at  the  minority  desk  as  to 
how  many  amendments  we  are  aware  of. 
There  are  about  12  or  13,  not  all  of  them 
are  contested;  probably  4  or  5  are  con- 
tested. 

Mr.  MOORHEAD  of  Pennsylvania. 
Mr.  Chairman,  I  will  not  make  my  unan- 
imous-consent request  at  this  point. 

AMENDMENT  OFFERED  BY  MR.  FASCELL 

Mr.  FASCELL.  Mr.  Chairman,  I  offer 
an  amendment. 

The  Clerk  read  as  foUov/s: 

Amendment  offered  by  Mr.  Fascell:  Page 
31,  line  5,  strike  out  line  5  and  all  that  fol- 
lows through  line  13  and  insert  in  lieu  there- 
of the  following: 

"(3)  In  any  suit  bro^ight  under  the  provi- 
sions of  subsection  (g)(1)  (B)  or  (C)  of 
this  section  In  which  the  court  determines — 

"(A)  that  the  agency  has  refused  or  faUed 
to  comply  with  any  of  the  provisions  of  this 
section,  or  any  rule  promulgated  thereunder, 
the  Urnted  States  shall  be  liable  to  the  Indi- 
vidual in  an  amount  equal  to  the  sum  of — 

"(i)  actual  damages  sustained  by  the  indi- 
vidual as  a  result  of  the  refusal  or  faUure; 
and 

"(ii)  the  costs  of  the  action  together  with 
reasonable  attorney  fees  as  determined  by 
the  court;  or 

"(B)  that  the  agency's  refusal  or  failure 
has  been  willful,  arbitrary,  or  capricious,  the 
United  States  shall  be  liable  to  the  individued 
in  an  amount  equal  to  the  sum  of — 

"(1)  actual  damages  sustained  by  the  indi- 
vidual as  a  result  of  the  refusal  or  faUure; 

"(u)  punitive  damages  allowed  by  the 
court;  and 

"(iii)  the  costs  of  the  action  together  with 
reasonable  attorney  fees  as  determined  by  the 
court." 

(Mr.  FASCELL  asked  and  was  given 
permission  to  revise  and  extend  his 
remarks.) 

Mr.  FASCELL.  Mr.  Chairman,  what 
my  amendment  does  is  to  restore  to  the 
bill  language  which  was  in  the  bill  in 
subcommittee,  stricken  out  in  the  full 
committee,  dealing  with  damages,  the 
right  of  damages  and  remedies  available 
to  the  individual. 

If  the  members  of  the  committee  will 
foUow  me,  in  the  present  bill  on  page  31 
with  the  section  we  are  talking  about, 
they  will  find  the  remedies  in  the  lawsuit 
there  for  actual  damages  sustained  by 
the  individual,  together  with  the  court 
costs  and  reasonable  attorney  fees. 
"  The  Members  wDl  notice,  however, 
that  it  is  predicated  only  in  those  cases 
where  there  is  willful,  arbiti-ary  or  ca- 
pricious action  by  the  agency.  There, 
the  Members  will  find  a  complete  de- 
parture from  ordinarily  understood  law, 
tort  law.  A  remedy  that  would  be  avail- 
able to  an  individual  if  he  were  dam- 
aged in  this  case,  we  limit  his  recovery  to 
actual  damages.  We  require  him  to  prove 
that  he  was  damaged  by  a  willful,  ar- 
bitrary, or  capricious  violation,  the  kind 
of  burden  which  is  a  very  difficult  bur- 
den, I  assure  the  Members,  as  a  lawyer. 
The  Members  who  are  lawyers  know 
that,  where  we  place  that  kind  of  a  bur- 


den only  in  those  cases  where  we  seek 
punitive  damages. 

So,  what  my  amendment  would  do 
would  be  to  restore  the  right  of  actual 
damage  in  those  cases  where  there  Is  a 
refusal  or  a  failure  to  comply  with  the 
law,  aside  from  whether  it  is  willful,  ca- 
pricious or  arbitrary;  just  sheer  negli- 
gence, whether  it  is  inadvertent  or  not. 
The  fact  that  there  is  a  refusal  or  an  in- 
ability or  a  failure  to  comply  with  the 
law  then  will  allow  the  individual  to  re- 
dress for  actual  damages  and  the  costs 
of  the  action. 

Then,  what  we  do  in  those  cases  where 
we  have  willful,  arbitrary  or  capricious 
action  by  an  agency  is  to  allow  recovery 
for  actual  damage  or  punitive  damage. 
So,  what  this  amendment  does,  to  recap, 
is  to  take  the  reasonable  remedy,  restore 
the  rights  to  the  individual  who  is  ac- 
tually damaged  in  the  cases  where,  in  the 
present  bill  now,  it  is  only  actual  dam- 
ages in  cases  of  willful,  arbitrary  or  ca- 
pricious action.  My  amendment  would 
give  the  person  the  right  to  recover  ac- 
tual damages  in  cases  where  there  is  a 
failure  to  comply  with  the  law.  It  would 
also  give  him  punitive  damages  in  thosa 
cases  where  there  is  willful,  arbitrary  ol 
capricious  action  by  the  agency. 

Mr.  BUTLER.  Mr.  Chairman,  will  the 
gentleman  yield  for  a  question? 

Mr.  FASCELL.  Yes. 

Mr.  BUTLER.  My  understanding  is 
that,  in  effect,  what  you  are  providing 
for  are  punitive  damages  in  case  of  will- 
ful, arbitrary,  or  capricious  action  of 
the  United  States  in  withholding  in- 
formation? 

Mr.  FASCELL.  The  gentleman  is  cor- 
rect. That  is  one  part  of  the  amend- 
ment. 

Mr.  BUTLER.  Can  the  gentleman  cite 
me  a  precedent  in  the  statutes  in  the 
United  States,  or  has  the  United  States 
adopted  a  low  holding  itself  open  for 
willful  punitive  damages?  Can  the  gen- 
tleman cite  me  a  statute  where  any  na- 
tion of  the  world  has  held  itself  open  for 
punitive  damages  in  the  statute? 

Mr.  FASCELL.  Frankly,  I  do  not  have 
that  citation.  But  .the  gentleman  knows 
where  one  has  a  willful,  capricious,  arbi- 
trary action  by  the  Government,  and 
one  is  trying  to  protect  t'le  rights  of  the 
individual,  mine  or  the  gentleman's,  it 
seems  to  me  that  leaving  it  to  the  court 
to  decide  whether  or  not  there  ougiit  to 
be  punitive  damages  under  our  system — 
I  am  perfectly  willing  to  leave  it  to  the 
system.  We  do  it  in  all  kinds  of  cases 
with  respect  to  the  individual  redress 
against  the  Government  of  the  United 
States. 

Mr.  BUTLER.  May  I  fairly  observe 
there  is  no  sovereignty  in  the  world  thai, 
exposes  itself  to  punitive  damages  by  a 
statute  of  this  nature? 

Mr.  FASCELL.  I  thank  the  gentle- 
man for  his  observation. 

Mr.  McCLOSKEY.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  FASCELL.  I  yield  to  the  gentleman 
from  California. 

Mr.  McCLOSKEY.  I  thank  the  gentle- 
man for  yielding.  I  think  we  have  made 
an  exhaustive  study  of  the  statutes  of 
this  Nation,  and  If  we  are  to  adopt  by 
this  amendment  punitive  damages.  It 
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■would  be  the  first  time  in  history  that 
the  United  States  has  made  Itself  subject 
to  punitive  damages  for  any  cause  or  In 
any  case.  We  have  adopted  six  or  seven 
provisions  by  statute  to  impose  attor- 
ney's fees  against  the  United  States,  but 
this  would  be  the  first  time  for  punitive 
damages. 

I  would  like  to  ask  the  gentleman  in 
the  well,  is  it  not  true  that  there  would 
be  no  way  of  ascertaining  in  advance  of 
any  one  year,  when  this  Congress  is 
ascertaining  the  budget,  what  might 
possibly  be  the  amount  of  damages  that 
might  be  awarded? 

Mr.  FASCELL.  The  gentleman  Is 
absolutely  correct.  And  we  have  the  same 
problem  in  respect  to  awards  made  in 
condemnation  cases.  We  have  the  same 
problem. 

Mr.  McCLOSKEY.  Mr.  Chairman,  I 
move  to  strike  the  requisite  number  of 
words. 

Mr.  Chainnan,  I  would  like  to  speak 
against  this  amendment,  and  I  would 
like  to  call  the  attention  of  my  colleagues 
to  the  very  real  problem  that  the  amend- 
ment imposes  on  a  government  servant. 
We  have  just  overriden  a  presidential 
veto  of  the  Freedom  of  Information  Act, 
and  we  have  put  in  tliat  statute  ex- 
tremely strong  and  rigorous  provisions, 
penalizing  a  Government  agnecy  and  an 
employee  who  may  improperly  withhold 
Information  from  the  public  or  from  the 
Congress  or  from  other  Federal  em- 
ployees. We  have  wanted  to  penetrate  the 
veil  of  secrecy  which  Government  agen- 
cies and  Government  bureaucrats  have 
been  accustomed  to  throw  around  the 
protection  of  information. 

If  we  enact  this  amendment  liowever, 
we  will,  in  effect,  be  placing  upon  the 
Government  bureaucrat  the  choice  that 
if  he  reveals  information  improperly,  he 
may  subject  his  agency  to  punitive 
damages.  If  he  withholds  the  informa- 
tion, on  tlie  other  hand,  he  is  subject 
only  to  ordinai'y  damages,  attorneys' 
fees,  and  costs. 

Government  employees,  faced  with 
that  choice,  faced  with  the  imposition 
of  punitive  damages  if  they  improperly 
release  information,  as  against  only 
attoi-neys'  fees  and  costs  if  they  im- 
properly withhold  will  be  tempted  to 
withhold.  We  thus  endanger  that  great 
principle  which  we  liave  just  established 
when  we  overrode  the  presidential  veto 
of  the  Freedom  of  Information  Act 
Amendments. 

Mr.  FASCELL.  Will  the  gentleman 
yield? 

Mr.  McCLOSKEY.  I  yield  to  the 
gentleman. 

Mr.  FASCELL.  Let  us  talk  about  my 
problem.  You  are  a  Government  em- 
ployee and  I  want  some  information 
from  you,  is  there  any  hardship  on  you 
or  any  burden  to  make  that  information 
available  to  me? 

Mr.  McCLOSKEY.  I  may  violate  the 
Freedom  of  Information  Act  if  I  do  not 
reveal  it.  Yet  I  may  be  subject  to  puni- 
tive damages  if  I  do. 

Mr.  FASCELL.  No,  the  punitive  damage 
language  only  says,  "willful,  capricious, 
or  arbitrai-y." 

Mr.  McCLOSKEY.  Mr.  Chairman,  I 
do  not  think  any  of  us  who  have  prac- 


ticed law  would  care  to  stake  our  future 
and  our  future  careers  on  what  some 
court  might  determine  to  be  "willful, 
capricious,  and  arbitrary." 

Mr.  FASCELL.  Mr.  Chairman,  will  the 
gentleman  yield  further? 

Mr.  McCLOSKEY.  Certainly. 

Mr.  FASCELL.  Then  I  would  suggest 
to  the  gentleman  that  he  should  make 
the  information  completely  available  to 
them. 

Mr.  ECKHARDT.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  McCLOSKEY.  I  yield  to  the  gen- 
tleman from  Texas. 

Mr.  ECKHARDT.  Mr.  Chairman,  the 
gentleman  has  spoken  of  the  term  "will- 
ful, arbitrary,  and  capricious." 

Can  the  gentleman  give  me  any  reason 
in  the  world  why  I,  as  a  person  who  has 
been  injured,  should  not  recover  actual 
damages  from  a  dumb  but  ineffective 
bureaucrat,  since  I  can  get  them  from 
one  who  acts  willfully? 

One  can  be  hurt  just  as  badly  by  a 
dumb,  well  intentioned  person  as  one 
can  by  an  intelligent,  conniving  one,  can 
he  not? 

Mr.  McCLOSKEY.  Mr.  Chairman,  let 
me  respond  to  the  gentleman  in  this 
way:  that  we  are  trying  to  balance  two 
great  interests  here.  We  are  trying  to 
balance  the  necessity  of  balancing  the 
budget,  and  we  are  trying  to  protect  the 
Government  from  undue  liability. 

I  think  it  is  wrong  to  make  the  Gov- 
ernment of  the  United  States  and  this 
congressional  budget  subject  to  an  abso- 
lutely incalculable  amount  of  liquidated 
damages.  If  we  had  a  hundred  lawsuits, 
and  if  we  had  a  hundred  verdicts  of  $1 
million  each,  there  would  be  no  guar- 
antee in  any  way  that  this  Congress 
could  protect  itself  against  that  liability. 
It  seems  to  me,  when  we  balance  the 
rights  of  the  individual  against  the  Gov- 
ernment, that  to  add  punitive  damages 
and  to  set  this  kind  of  a  precedent  is  an 
unfortunate  mistake.  It  would  be  the 
first  time  in  history  this  has  occurred. 

This  would  be  singling  out  invasion  of 
privacy  as  a  particular  right  of  an  in- 
dividual against  the  Government,  a  right 
that  would  weigh  heavier  than  all  other 
rights. 

We  have  just  seen  a  Presidential  veto 
sustained  in  the  case  of  an  individual 
who  could  not  recover  damages  against 
the  Government  in  an  ordinary  lawsuit. 
Why  should  we  make  invasion  of  privacy 
a  special  right  with  this  extraordinary 
remedy? 

Mr.  ECKHARDT.  Mr.  Chairman,  will 
the  gentleman  yield  further? 

Mr.  McCLOSKEY.  I  yield  to  the  gen- 
tleman from  Texas. 

Mr.  ECKHARDT.  Mr.  Chairman,  aside 
from  the  point  the  gentleman  is  making 
with  respect  to  punitive  damages,  the 
question  I  am  raising  is  that  this  amend- 
ment is  the  only  vehicle  that  would  cor- 
rect the  situation,  because  actual  dam- 
ages are  not  available  to  an  injured  party 
because  the  person  who  hui't  him  did  not 
do  so  intentionally. 

Is  that  not  what  the  gentleman  reads 
in  the  original  language,  and  is  that  not 
corrected  by  the  amendment? 

Mr.  McCLOSKEY.  Mr.  Chairman,  I  do 
not  believe  that  the  individual  is  denied 


actual  damages  if  he  can  prove  them.  In 
cases  of  this  kind,  of  course,  it  is  quite 
often  difficult  to  prove  actual  damages, 
but  that  is  not  necessarily  a  reason  to 
establish  the  extraordinary  remedy  of 
punitive  damages. 

Mr.  ECKHARDT.  Mr.  Chairman,  I 
move  to  strike  the  requisite  number  of 
words,  and  I  rise  in  support  of  the 
amendment. 

Mr.  Chairman,  I  wish  to  speak  only 
briefly.  I  simply  wish  to  point  out,  if  I 
understand  the  amendment  correctly, 
the  thrust  of  the  first  part  of  the  amend- 
ment is  to  avoid  what  seems  to  me  to  be 
a  terrible  error  in  the  bill,  and  that  is 
this:  that  a  person  who  is  injured  by  vir- 
tue of  a  mistake  rmintentionally  made  by 
a  bureaucrat  has  no  redress  for  that  in- 
jury. 

Will  the  author  of  the  amendment  in- 
form me  whether  I  am  correct  on  that? 

Mr.  FASCELL.  Mr.  Chairman,  will  the 
gentleman  yield? 

Mr.  ECKHARDT.  I  yield  to  the  gen- 
tleman from  Florida. 

Mr.  FASCELL.  Mr.  Chairman,  the 
gentleman  from  Texas  is  absolutely  cor- 
rect. 

That  provision  is  totally  lacking  in 
the  bill,  and  that  is  what  this  amendment 
provides. 

If  the  gentleman  will  yield  further,  I 
would  like  to  respond  to  some  of  the  re- 
marks made  by  the  gentleman  from  Cali- 
fornia. The  gentleman  said  that  we  would 
not  know  how  much  money  this  would 
cost  and  that  there  is  no  way  to  budget 
it.  That  is  the  same  problem  the  Govern- 
ment is  faced  with  in  all  claims  bills.  We 
do  not  at  any  time  know  how  much 
money  it  will  cost  and  how  much  should 
be  budgeted.  Of  course,  I  feel  after  to- 
day that  we  may  never  pass  any  again, 
but  nevertheless  we  are  stuck  with  the 
same  problem  in  that  respect. 

It  seems  to  me  that  this  matter  can 
be  spelled  out  in  a  different  way.  We 
would  force  these  individuals  to  file  pri- 
vate claims  bills.  After  numerous  bills 
were  filed  and  after  they  tried  to  get 
redress,  we  would  force  these  people  to 
take  action.  As  the  gentleman  from 
Texas  has  said,  this  should  be  a  matter 
of  legal  right,  and  they  should  have  the 
right  to  collect  damages. 

Mr.  ECKHARDT.  Mr.  Chairman,  it 
also  seems  to  me  that  the  fears  concern- 
ing punitive  damages  are  ill-founded. 
The  court  must  agree  in  these  situations 
that  they  should  be  granted.  I  feel  that 
the  com-ts  would  seldom  grant  them 
against  the  United  States  if  the  United 
States  was  acting  properly. 

Mr.  FASCELL.  The  gentleman  is  ab- 
solutely correct. 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
move  to  strike  the  requisite  number  of 
words,  and  I  rise  in  opposition  to  the 
amendment. 

(Mr.  ERLENBORN  asked  and  was 
given  permission  to  revise  and  extend  his 
remarks.) 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
know  that  the  erudite  gentleman  from 
Texas  (Mr.  Eckhardt)  is  a  lawyer.  I  have 
heard  the  gentleman  discourse  very 
learnedly  on  the  floor  of  the  House  be- 
fore. I  understand  the  gentleman  from 
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Florida  (Mr.  Fascell)   also  has  legal 
training. 

As  I  believe  most  of  the  lawyers  here 
in  the  House  know,  it  is  a  general  prin- 
ciple of  law  that  the  Government,  in 
exercising  its  governmental  functions,  is 
not  liable. 

In  exercising  the  proprietary  func- 
tions, the  Government  can  be  liable;  but 
It  would  be,  as  has  been  pointed  out  by 
others  debating  this  amendment,  un- 
precedented to  make  Government  liable 
for  punitive  damages,  because  there  has 
been  no  precedent  in  the  past  for  making 
any  Government  liable  for  punitive 
damages. 

I  would  also  like  to  point  out  that  the 
bill,  as  it  was  being  considered  in  com- 
mittee, had  a  punitive  damage  Section. 
The  committee.  In  its  wisdom,  removed 
that  by  amendment  before  reporting  the 
bill. 

I  hope  the  committee  will  be  sustained 
on  the  floor  and  the  amendment  will  be 
defeated. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  I  move  to  strike  the  requisite 
number  of  words. 

Mr.  Chairman,  I  regret  that  I  cannot, 
as  floor  manager,  accept  this  amend- 
ment, although  as  an  individual  Member 
I  support  it. 

Permit  me  to  explain  my  position. 
When  the  bill  was  reported  by  the  sub- 
committee, it  contained  a  punitive  dam- 
ages provision.  However,  this  provision, 
by  a  close  18  to  14  vote  in  the  full  com- 
mittee, was  deleted. 

Therefore,  although  I  personally  sup- 
port the  amendment,  I  do  not  feel,  as 
floor  manager,  that  I  can  argue  in  favor 
of  the  amendment. 

Let  me  state  to  the  Chair  that  after 
the  action  on  this  amendment,  it  is  the 
Intention  of  myself  to  move  that  the 
committee  rise. 

The  CHAIRMAN.  The  question  is  on 
the  amendment  offered  by  the  gentleman 
from  Florida  (Mr.  Fascell)  . 

The  amendment  was  rejected. 

Mr.  M(X)RHEAD  of  Pennsylvania.  Mr. 
Chairman,  I  move  that  the  Committee  do 
now  rise. 

The  motion  was  agi-eed  to. 

Accordingly  the  Committee  rose;  and 
the  Speaker  having  resumed  the  Chair, 
Mr.  Brademas,  Chairman  of  the  Commit- 
tee of  the  Whole  House  on  the  State  of 
the  Union,  reported  that  that  corrunittee, 
having  had  under  consideration  the  bill 
H.R.  16373  to  amend  title  5,  United  States 
Code,  by  adding  a  section  552a  to  safe- 
guard individual  privacy  from  the  misuse 
of  Federal  records  and  to  provide  that  in- 
dividuals be  granted  access  to  records 
concerning  them  which  are  maintained 
by  Federal  agencies,  had  come  to  no  reso- 
lution thereon. 


*     *     ★     *  * 
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Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Speaker,  I  move  that  the  House  resolve 
itself  into  the  Committee  of  the  Whole 
House  on  the  State  of  the  Union  for  the 
further  consideration  of  the  bill  (H.R. 
16373)  to  amend  title  5,  United  States 
Code,  by  adding  a  section  552a  to  safe- 
guard individual  privacy  from  the  mis- 
use of  Federal  records  and  to  provide  that 
individuals  be  granted  access  to  records 
concerning  them  which  are  maintained 
by  Federal  agencies. 

The  SPEAKER.  The  question  is  on  the 
motion  offered  by  the  gentleman  from 
Pennsylvania  (Mr.  Moorhead). 

The  motion  was  agreed  to. 

The  SPEAKER.  The  Chair  requests  the 
gentleman  from  Tennessee  (Mr.  Fulton) 
to  assume  the  Chair  temporarily. 

IN  THE  COMMITTEE  OP  THE  WHOLE 

Accordingly  the  House  resolved  Itself 
into  the  Committee  of  the  Whole  House 
on  tlae  State  of  the  Union  for  the  further 
consideration  of  the  bill  H.R.  16373,  with 
Mr.  Fulton  (Chairman  pro  tempore)  in 
the  chair. 

Tlie  CHAIRMAN  pro  tempore.  When 
the  Committee  rose  on  yesterday,  the 
amendment  in  the  nature  of  a  substitute 
to  the  biU  was  subject  to  amendment  at 
any  point. 

Are  there  further  amendments? 

AMENDMENT    OFFERED    DY    MR.  MOORHEAD 
OP  PENNSTLVANXA 

Mr.  M(30RHEAD  of  Pennsylvania.  Mr. 
Chairman,  I  offer  an  amendment. 


The  Clerk  read  as  follows: 

Amendment  offered  by  Mr.  Moorheas  ot 
Pennsylvania:  On  page  31.  strike  lines  5 
tbrougli  9  and  Insei-t  In  Ueu  thereof  the 
following: 

"(3)  In  a  suit  brought  under  the  provi- 
sions of  subsection  (g)  (1)  (B)  or  (C)  of  thla 
section  In  which  the  court  detwminea  that 
the  agency  failed  or  refused  to  comply  with 
any  provision  of  subsection  (g)(1)  (B)  or 
(C)  of  this  section,  the  United  States  shall 
be  liable  to  the  Individual  In  an  amount 
equal  to  the  sum  of — " 

(Mr.  MOORHEAD  of  Permsylvania 
asked  and  was  given  permission, to  revise 
and  extend  his  remarks.) 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  the  purpose  of  this  amend- 
ment is  to  insure  that  persons  who  are 
actually  damaged  by  the  failure  of  the 
Government  agency  to  comply  with  the 
provisions  of  subsection  (g)  (1)  (B)  or 
(C)  are  compensated  for  their  losses. 

The  amendment  does  not  contain  a 
provision  for  punitive  damages,  which 
was  objected  to  yesterday.  There  is  noth- 
ing in  this  amendment,  therefore,  which 
subjects  the  Government  to  an  undue 
burden.  The  burden  is  on  the  citizen.  The 
citizen  must  prove  that  there  was  a  vio- 
lation of  the  provision  of  this  act.  He 
must  then  prove  that  the  adverse  deter- 
mination which  damaged  him  was  caused 
by  the  above  violation.  He  must  finally 
prove  the  damages  caused  by  the  viola- 
tion. 

With  this  substantial  burden  already 
placed  on  the  litigant,  I  see  no  reason 
to  require  that  proof  also  be  offered  of 
willful,  arbitrary,  or  capricious  action  by 
the  defendant  agency. 

This  amendment  was  suggested  as  a 
reasonable  compromise  by  the  genUeman 
from  Texas  (Mr.  Eckhardt)  ,  and  I  now 
yield  to  him. 

Mr.  ECKHARDT.  Mr.  Chairman,  I 
thank  the  distinguished  subcommittee 
chairman. 

It  will  be  recalled  by  those  who  heard 
the  debate  yesterday  that  the  primary 
objection  to  the  Fascell  amendment  was 
that  the  Government  should  not  be 
subjected  to  punitive  damages.  I  think 
that  that  was  the  major  ground  upon 
which  that  amendment  was  defeated. 

Frankly,  had  I  thought  that  the  Gov- 
ernment would  practically  be  so  jeopar- 
dized, I  would  have  voted  against  It  too. 
I  did  not  think  that  it  was  a  prsictical 
danger,  but  this  amendment  completely 
removes  that  proposition. 

However,  the  amendment  does  afford 
a  correction  of  what  seemed  to  me  to  be 
a  very  bad  defect  in  the  existing  lan- 
guage, and  that  is  that  even  though  a 
person  may  not  be  able  to  get  a  job  be- 
cause his  record  falsely  indicated  his 
having  been  discharged  when  he  had,  in 
fact  resigned,  if  an  agent  of  Government 
made  an  innoceirt  mistake  in  failing  to 
go  through  with  the  procedure  provided 
in  this  bill  and  the  person  whose  record 
was  falsely  stated  lost  a  job  and  there- 
fore lost  the  money  that  he  would  have 
made  on  that  job,  he  could  still  not  sue 
because  he  could  not  show  that  the  ac- 
tion was  willful,  arbitrary,  or  capricious. 

It  seems  to  me  to  be  a  matter  of  basic 
justice  to  permit  a  person  who  is  actually 
Injured  by  some  act  of  an  agent  of  the 
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Government  which  is  in  violation  of  this 
subsection  to  recover  on  ordinary  bases, 
that  is,  by  showing  that  the  act  was  vio- 
lated and  that  he  sustained  injury. 

There  is  nothing  in  this  that  would 
provide  for  any  damages  beyond  his  ac- 
tual out-of-pocket  expenses  because  of 
the  flaw. 

Mr.  ICHORD.  Mr.  Chairman,  will  the 
gentleman  yield? 

Mr.  MOORHEAD  of  Pennsylvania.  I 
yield  to  the  gentleman  from  Missouri. 

Mr.  ICHORD.  Mr.  Chairman,  I  would 
like  to  ask  the  gentleman  from  Texas 
(Mr.  EcKHARDT)  as  to  what  is  the  stand- 
ard of  conduct  that  would  cause  the 
Government  to  be  liable?  Would  the 
Government  be  liable?  I  would  ask  the 
gentleman  from  Texas  this  question:  If 
there  was  an  innocent  mistake  made  in 
violation  of  this  bill,  would  the  Govern- 
ment be  liable? 

Mr.  ECKHARDT.  I  do  not  know  what 
"innocent  mistake"  means.  As  the  gentle- 
man knows,  the  act  provides  that  if  I  ask 
for  information  concerning  what  is  in  my 
record  I  am  entitled  to  have  it.  Having 
received  that,  and  finding  something 
that  is  erroneous  in  that  information,  I 
may  then  submit  the  correction.  The 
agency  must  then  either  correct  or  must 
file  reasons  why  it  does  not  correct  it. 

Let  us  assume,  for  instance,  that  the 
agency,  after  I  request  the  information, 
misplaces  my  letter  and  does  not  send  me 
the  information  and,  in  the  meantime,  I 
seek  a  position  with  another  government 
agency,  and  I  am  denied  employment  on 
the  groimds  that  I  have  been  discharged, 
when  in  fact  I  was  not  discharged.  I 
think  I  am  entitled  to  recover  even 
though  the  action  of  the  governmental 
agency  may  not  have  been  willful;  it  is 
just  a  question  of  determining  what  the 
fact  was. 

Mr.  ICHORD.  There  would  be  an  ele- 
ment of  negligent  conduct,  or  unreason- 
able conduct,  would  there  not? 

Mr.  ICHORD.  I  think  so;  yes. 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
move  to  strike  the  requisite  number  of 
words,  and  I  rise  in  opposition  to  the 
amendment. 

(Mr.  ERLENBORN  asked  and  was 
given  permission  to  revise  and  extend  his 
remarks.) 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
think  the  gentleman  from  Missouri  (Mr. 
IcHORD)  has  asked  a  very  good  question 
as  to  standards  of  conduct.  There  are 
no  standards  of  conduct  required  under 
this  amendment.  This  amendment  would 
make  the  Government  a  guarantor  of 
the  accuracy  of  everything  that  it  has  in 
its  files. 

The  amendment  says  that  any  suit 
brought  under  subsection  (g)(1)  (B), 
(C)  of  this  section  does  not  have  to  re- 
fer to  any  standards  of  conduct.  What 
do  (g)(1)  (B)  and  (C)  require?  (B)  re- 
quires that  the  agency  maintain  any 
record  concerning  any  individual  with 
such  accuracy,  relevance,  timeliness,  and 
completeness  as  is  necessary  to  assure 
fairness. 

Now,  if  there  is  any  inadvertent  in- 
accuracy in  a  government  file,  a  suit 
could  be  filed  under  this  amendment, 
and  damages  asked  and  recovered. 

(C)  says: 


.  .  .  fails  to  comply  with  any  other  pro- 
vision of  this  action,  or  any  rule  promul- 
gated thereunder,  In  such  a  way  as  to  have 
an  adverse  effect  on  an  Individual,  the  Indi- 
vidual may  bring  a  civil  action  against  the 
agency.  .  .  . 

Again,  this  provision  prescribes  no 
standard  of  conduct.  If  a  Government 
agency  inadvertently  violated  any  rule — 
whether  a  mistake  be  Inadvertent  or 
willful — a  suit  could  be  brought  under 
this  amendment  for  damages.  This  ex- 
poses the  Government  to  undue  liability. 
It  makes  the  Government  the  guarantor 
of  every  piece  of  information  that  it  has 
in  every  one  of  its  files.  It  is  not  even 
prospective;  this  would  be  retroactive — 
Government  employees  would  have  to  go 
through  and  clean  up  all  their  files  so 
that  they  would  not  expose  themselves 
to  such  liability. 

I  am  surprised  that  the  gentleman 
from  Permsylvania  would  offer  this 
amendment  at  the  last  minute,  without 
any  warning.  This  was  not  reported  out 
by  the  committee.  This  was  not  sup- 
ported by  the  committee.  Even  though 
the  gentleman  is  the  manager  of  the 
bill,  the  gentleman  does  this  on  his  own, 
and  I  am  sure  that  he  would  tell  the 
Members  that  that  is  correct. 

Mr.  MOORHEAD  of  Pennsylvania.  If 
the  gentleman  will  yield,  I  would  not 
like  to  leave  the  inference  in  the  record 
that  this  is  a  committee  amendment.  It 
is  an  amendment  that  was  proposed  by 
the  gentleman  from  Texas  (Mr.  Eck- 
HARDT)  as  a  reasonable  compromise  be- 
tween the  bill  language  on  page  31 — 
"willful,  arbitrary,  or  capricious."  I  feel 
this  compromise  is  necessary  since  puni- 
tive damages  are  not  authorized  in  this 
bill  because  of  the  defeat  of  the  Fascell 
amendment  yesterday. 

This  is  just  to  try  to  make  a  citizen 
whole  when  the  Government  has  dam- 
aged him. 

Mr.  ERLENBORN.  I  am  afraid  the 
gentleman  has  just  gone  much  too  far  on 
this  in  making  the  Government  liable. 

I  read  yesterday  a  statement  that  the 
President  firmly  supports  this  bill  with 
only  one  reservation,  and  that  reserva- 
tion was  taken  care  of  by  the  adoption  of 
the  amendment  I  offered  yesterday.  But 
I  am  telling  the  Members  if  we  adopt 
this  amendment,  we  would  be  exposing 
the  Government  to  blanket  liability  as  a 
guarantor  of  every  piece  of  personal  in- 
foi-mation  in  its  files,  and  I,  for  one, 
would  recommend  to  the  President — as 
Important  as  this  bill  might  be — that  he 
veto  it.  We  just  cannot  afford  to  have 
that  kirid  of  liability,  leaving  the  Govern- 
ment so  exposed.  I  hope  the  amendment 
will  be  defeated. 

Mr.  ECKHARDT.  Mr.  Chairman,  I 
move  to  strike  the  requisite  number  of 
words,  and  I  rise  in  favor  of  the  amend- 
ment. 

I  do  not  believe  the  gentleman's  fears 
are  justified.  This  amendment  does  not 
require  that  the  Government  be  the  guai-- 
antor  of  every  fact  deteiTnined.  The  Gov- 
ernment need  only  comply  with  the 
standards  set  out  in  (g)  (1)  and  (B)  and 
(C).  Certainly  the  Government  ought  to 
assure  fairness  in  any  determination. 
Surely  the  Government  ought  to  be  fair, 
and  if  it  is  unfair,  the  matter  should  be 


reviewable  in  court.  Certainly  the  Gov- 
ernment should  do  the  things  that  are 
required  under  the  standards  here.  Cer- 
tainly the  Goverrunent  should  supply  the 
material.  Certainly  the  Government 
should  give  the  reasons,  if  it  refuses  to 
correct  an  asserted  error. 

If  the  Government  does  all  of  those 
things  and  acts  in  compliance  with  the 
language  of  the  bill,  the  Government  Is 
not  subjected  to  any  liability  whatsoever. 
There  is  no  requirement  of  an  assurance 
that  the  Government  be  absolutely  cor- 
rect with  respect  to  every  fact  which  is 
listed  in  a  person's  record.  The  Govern- 
ment need  only  be  fair,  and  it  need  only 
comply  with  the  standards  of  the  act. 

Mr.  BUTLER.  Mr.  Chairman,  will  the 
gentleman  yield? 

Mr.  ECKHARDT.  I  yield  to  the  gentle- 
man from  Virginia. 

Mr.  BUTLER.  I  thank  the  gentleman 
for  yielding. 

As  I  miderstand,  in  the  proposed 
amendment  there  is  an  addition  to  the 
discretionary  authority  which  is  in  the 
court  to  assess  reasonable  attorneys'  fees 
where  the  plaintiff  substantially  prevails; 
is  that  correct?  So  this  would  provide  for 
actual  damages  in  those  situations  as  a 
matter  of  right,  knowing  that  the  law  has 
not  been  complied  with.  Is  there  a  prec- 
edent in  other  legislation  by  this  auto- 
matic assessment  of  actual  damages  by  a 
citizen  against  the  U.S.  Government? 

Mr.  ECKHARDT.  Yes,  there  are  sev- 
eral. I  do  not  have  bills  in  which  this 
comes  to  mind  immediately,  but  I  know 
that  we  have  had  several  here  recently 
out  of  the  Committee  on  Interstate  and 
Foreign  Commerce.  I  believe  thei-e  was 
a  provision  of  that  nature  with  respect 
to  citizens'  suits  regarding  the  pi-oducts 
safety  bill.  I  am  not  absolutely  sure  of 
that. 

Mr.  BUTLER.  Js  the  Federal  Govern- 
ment obligated  under  the  products  safety 
bill? 

Mr.  ECKHARDT.  No,  no. 

Mr.  BUTLER.  I  am  talking  about  the 
Federal  Government.  Is  there  a  law  say- 
ing that  a  citizen  can  recover  damages 
when  a  minor  clerk  fails  to  perform  his 
duties  timely  and  completely,  fairly  ac- 
curately, and  so  forth?  Is  there  a  prece- 
dent for  that? 

Mr.  ECKHARDT.  I  do  not  know 
whether  there  is  or  not,  but  I  would  an- 
swer the  gentleman  in  this  way.  I  would 
say  that  if  the  Federal  Government  acts 
in  violation  of  its  own  statutory  obliga- 
tions, I  can  think  of  no  agency  that 
should  be  called  upon  more  to  pay  at- 
torneys' fees,  because  the  public  pays  the 
Federal  Government  attorneys'  fees. 

Mr.  BUTLER.  We  are  plowing  new 
ground,  then. 

Mr.  MOORHEAD  of  Pennsylvania.  If 
the  gentleman  will  yield,  when  this  was 
taken  up  yesterday,  there  was  great  ar- 
gument that  punitive  damages  had  no 
precedent.  I  think  that  was  one  of  the 
reasons  that  that  amendment  was  de- 
feated. But  the  inference  is  clearly  left 
that  there  are  other  statutes  under  which 
actual  damages  can  be  awarded  against 
the  Government. 

Mr.  ECKHARDT.  I  might  also  say  that 
we  do  not  affect  that  portion  of  the  bill. 
Attorneys'  fees  are  provided  in  the  bill, 
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whether  this  amendment  is  passed  or 
not.  If  the  gentleman  wishes  to  strike 
that,  he  might  still  do  it  by  amendment, 
even  if  this  amendment  is  agreed  to. 

The  CHAIRMAN.  The  question  is  on 
the  amendment  offered  by  the  gentle- 
man from  Pennsylvania  (Mr.  Moor- 
head)  . 

The  question  was  taken;  and  the 
chairman  announced  that  the  noes  ap- 
peared to  have  it. 

Mr.  ECKHARDT.  Mr.  Chairman,  I  de- 
mand a  recorded  vote. 

A  recorded  vote  was  refused. 

So  the  amendment  was  rejected. 

AMENDMENT  OFFERED  BY  MR.  ICHORD 

Mr.  ICHORD.  Mr.  Chairman,  I  offer 
an  amendment. 

The  Clerk  read  as  follows: 
Amendment  offered  by  Mr.  Ichord:  Page 
28,  line  16,  strike  out  the  period  after  the 
word  "maintained"  and  add  the  following: 
";  Provided,  however,  that  the  provisions  of 
this  paragraph  shall  not  be  deemed  to  pro- 
hibit the  maintenance  of  any  record  of  ac- 
tivity which  Is  pertinent  to  and  within  the 
scope  of  a  duly  authoris^ed  law  enforcement 
activity." 

Mr.  ICHORD.  Mr.  Chairman,  as  I 
pointed  out  in  general  debate  this 
amendment  can  be  described  as  a  clari- 
fying amendment.  The  managers  of  the 
bill  have  stated  that  they  did  not  intend 
to  do  what  I  questioned  they  might  be 
doing,  and  this  language  was  worked  out 
in  coopera.tion  with  the  managers  of  the 
bill.  It  is  really  to  make  certain  that 
political  and  religious  activities  are  not 
used  as  a  cover  for  illegal  or  subversive 
activities. 

In  its  present  form  paragraph  (4) 
would  prohibit  any  agency  from  main- 
taining any  record  concerning  the  "po- 
litical or  religious  belief  or  activity"  of 
any  individual,  unless  "expressly  author- 
ized by  statute"  or  by  the  individual.  The 
use  of  the  terms  "expressly  authorized 
by  statute"  would  seem  to  indicate  that 
unless  the  statute  by  specific  terms — 
rather  than  by  "implication" — author- 
ized the  agency  to  maintain  such  a  rec- 
ord, maintenance  would  be  prohibited, 
and  that  this  would  therefore  have  the 
effect  of  prohibiting  the  maintenance  of 
records  concerning  Communist  and  oth- 
er subversive  organizations  on  the  theory 
that  they  are  engaged  in  "political" 
activities. 

We  may  well  recognize  that  the  pur- 
pose of  the  provision  is  commendable 
and  legitimate  in  prohibiting  the  dis- 
closure of  such  records  with  respect  to 
conventional  political  and  religious  be- 
liefs and  activities,  but  that  it  can  be 
construed  to  cover  activities  which  are 
properly  within  the  scope  of  legitimate 
law  enfoi'cement.  For  example,  the  Com- 
munist Party  and  similar  groups  may 
claim  that  they  are  within  the  scope  of 
the  provision  of  this  paragraph  as  a 
"political"  activity.  Similarly,  certain 
sects  within  the  Black  Muslim  move- 
ment, wlilch  are  engaged  in  activities 
described  by  the  Director  of  the  FBI 
as  endangering  the  internal  security, 
may  claim  exemption  as  a  "religious" 
belief. 

It  is  the  purpose  of  the  amendment 


to  make  clear  that  such  activities  as  are 
pertinent  to,  and  within  the  scope  of, 
duly  authorized  law  enforcement  activi- 
ties are  not  meant  to  be  excluded  by  the 
broad  terms  of  paragraph  (4) .  It  is  sim- 
ply a  clarifying  amendment,  so  that  we 
obviate  any  necessity  for  litigation  on 
the  reach  of  the  paragraph. 

(Mr.  ICHORD  asked  and  was  given 
permission  to  revise  and  extend  his  re- 
marks.) 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  will  the  gentleman  yield? 

Mr.  ICHORD.  I  yield  to  the  gentleman 
from  Pennsylvania. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  I  understand  that  this 
amendment  should  be  construed  in  the 
light  of  the  colloquy  we  had  yesterday, 
that  there  was  no  intention  to  interfere 
with  the  first  amendment  rights  of  citi- 
zens. 

Mr.  ICHORD.  I  state  emphatically  to 
the  gentleman  from  Pennsylvania  that 
this  amendment  is  not  intended  to  hurt 
in  any  way  the  exercise  of  the  first 
amendment  rights. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  I  have  no  objection  on  this 
side  of  the  aisle  to  the  amendment. 

M.V.  ICHORD.  Mr.  Chairman,  before 
yielding  back  the  balance  of  my  time, 
there  is  one  further  clarification  that  I 
would  like  to  have  from  the  gentleman 
from  Pennsylvania  as  a  matter  of  legis- 
lative history. 

I  state  to  the  gentleman  that  I  have 
expressed  the  concern  that  this  measure 
might  adversely  affect  the  operations  of 
the  industrial  security  program  or  might 
even  destroy  the  operation  of  the  indus- 
trial security  program.  The  gentleman 
from  Pennsylvania  and  the  gentleman 
from  Illinois  have  assured  me  privately 
that  this  was  not  intended,  but  I  do  think 
we  should  have  some  legislative  history. 

How  will  the  provisions  of  this  bill  af- 
fect the  operation  of  the  industrial  secur- 
ity program? 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  if  the  gentleman  will  yield, 
the  gentleman  has  raised  an  important 
question  and  I  am  pleased  to  explain  its 
application.  This  bill  would  not  disturb 
current  procedures  used  in  industrial 
security  investigations,  in  the  transfer 
of  classified  or  unclassified  information 
in  such  matters,  in  security  clearances, 
or  other  related  industrial  security  needs. 
Our  subcommittee  recently  conducted 
hearings  on  the  industrial  security  pro- 
gram as  related  to  the  security  classifica- 
tion system,  so  that  we  are  quite  familiar 
with  the  program. 

Subsection  (e)  (2)  (D)  on  page  27  of 
the  bill  permits  any  agency,  including  an 
agency  involved  in  Industrial  security 
activities,  to  publish  in  the  Federal  Reg- 
ister a  notice  for  each  system  of  records 
it  maintains.  Tliis  notice  would  list  the 
"routine  purpose"  for  which  the  records 
are  used  or  are  intended  to  be  used.  Thus, 
a  Federal  agency  engaged  in  industrial 
security  matters  would  state  that  one  of 
the  "routine  purposes"  for  which  infor- 
mation about  an  individual  is  collected 
and  used  for  security  clearances  or  other 
uses  is  to  carry  out  its  responsibilities 


under  the  industrial  security  program. 
It  could  then  transfer,  use  or  maintain 
information  about  individuals,  or  other- 
wise operate  its  industrial  security  pro- 
gram just  as  it  has  in  the  past.  I  trust 
that  this  explanation  answers  the  gen- 
tleman's question. 

I  trust  that  this  explanation  satisfies 
the  gentleman  from  Pennsylvania. 

Mr.  ICHORD.  I  thank  the  gentleman 
for  his  clarification. 

I  would  also  like  to  ask  the  gentle- 
man from  Illinois,  is  that  his  under- 
standing or  interpretation?  The  term 
"routine  use"  is  rather  ambiguous  with- 
out further  legislative  clarification. 

Mr.  ERLENBORN.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  ICHORD.  I  yield  to  the  gentleman 
from  Illinois. 

Mr.  ERLENBORN.  I  agree  with  the 
interpretation  given  the  language  by  the 
gentleman  from  Pennsylvania.  I  think 
it  will  be  the  obligation  of  each  agency 
which  maintains  such  a  system  to  list 
what  the  uses  of  the  records  in  that  sys- 
tem will  be.  The  word  "routine,"  then, 
while  itself  a  little  ambiguous,  will  be 
definitely  clarified  by  publication  in  the 
Federal  Register  of  what  actual  uses 
will  be  the  routine  uses  to  which  each 
record  is  put. 

Mr.  ICHORD.  Mr.  Chairman,  I  thank 
the  gentleman  for  his  explanation.  I 
move  the  adoption  of  the  amendment. 

The  CHAIRMAN.  The  question  is  on 
the  amendment  offered  by  the  gentleman 
from  Missouri  (Mr.  Ichord)  . 

The  amendment  was  agreed  to. 

AMENDMENT   OFFERED   BT   MR.  GUDE 

Mr.  GUDE.  Mr.  Chairman,  I  offer  an 
amendment. 
The  Clerk  read  as  follows: 

Amendment  offered  by  Mr.  Gude:  On  page 
23,  strike  out  lines  18  through  21  and  insert 
in  their  place  the  following: 

"(7)  to  a  person  who  Is  actively  engaged 
In  saving  the  life  of  such  individual,  If  upon 
such  disclosure  notification  Is  transmitted 
to  the  last  known  address  of  such  Individ-- 
ual;  or". 

Mr.  GUDE.  Mr.  Chairman,  the  pur- 
pose of  this  amendment  is  to  clarify  one 
item  I  believe  to  be  ambiguous  in  intent. 
In  restricting  the  circumstances  under 
which  information  on  individuals  could 
be  disclosed  by  Federal  agencies,  it  was 
the  intention  of  the  committee  to  ex- 
clude information  which  would  be  vital 
to  the  health  or  safety  of  an  individual. 
For  example,  if  there  had  been  an  acci- 
dent, and  the  attending  doctor  needed 
the  victim's  medical  history  befoTe  pro- 
ceeding with  treatment  which  might  be 
necessary  to  save  his  life,  we  would  not 
want  the  Federal  Government  to  be  for- 
bidden to  transmit  that  information,  nor 
would  we  want  to  require  a  time  con- 
suming approval  process  which  might 
result  in  the  individual's  death  before 
the  information  could  be  provided. 

However,  I  believe  the  current  lan- 
guage of  the  bill  is  too  vague  in  this  re- 
gard, in  that  it  would  permit  such  dis- 
closures without  prior  permission  in  less 
than  emergency  cases,  and  it  does  not 
make  clear  to  whom  the  Information 
could   be   discussed.    My  amendment 
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would  simply  leave  no  doubt  as  to  the 
intent  of  the  bill  to  restrict  this  kind  of 
disclosure  only  to  tiidy  life-threatening 
emergencies,  and  then  only  to  disclose 
the  information  to  those  actively  en- 
gaged in  trying  to  save  the  life  of  the 
individual  in  question. 

Mr.  MOORHEAD  of  Pennsylvania. 
Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  GUDE.  I  yield  to  tlie  gentleman 
from  Pennsylvania. 

Mr.  MOORHEAD  of  Pennsylvania.  I 
thank  the  gentleman  for  yielding.  I  am 
not  sure  the  amendment  is  necessary.  I 
have  no  objection  to  the  amendment 
and,  as  far  as  I  know,  on  this  side  of  the 
aisle  we  accept  it. 

Mr.  ERLENBORN.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  GUDE.  I  yield  to  the  gentleman 
from  Illinois. 

Mr.  ERLENBORN.  We  have  had  a  copy 
of  the  amendment  and  we  have  no  objec- 
tion to  it. 

The  CHAIRMAN.  The  question  is  on 
the  amendment  offered  by  the  gentleman 
from  Mai-yland  (Mr.  Gude)  . 

The  amendment  was  agreed  to. 

AMENDMENT    OFFERED    BY    MB.  GOLDWATER 

Mr.  GOLDWATER.  Mr.  Chairman,  I 
offer  an  amendment. 

The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Goldwater  :  On 
page  35,  after  line  20,  Insert  the  following 
new  subsection  (m)  to  read  as  follows: 

"(m)(l)  Moratorium  on  the  use  of  the 
social  security  account  number.  — no  Federal 
agency,  or  any  State  or  local  government 
acting  In  compliance  with  any  Federal  law 
or  federally  assisted  program,  shall  deny  any 
individual  any  right,  benefit,  or  privilege 
provided  by  law  by  reason  of  such  Individ- 
ual's refusal  to  disclose  his  social  security 
account  number. 

.    "(2)  This  subsection  shall  not  apply — 

"(A)  with  respect  to  any  system  of  record.^ 
in  existence  and  operating  prior  to  Jan- 
uary 1,  1975;  and, 

"(B)  when  disclosure  of  a  social  security 
account  number  is  required  by  Federal  law. 

"(3)  No  Federal  agency,  or  any  State  or 
local  government  acting  In  compliance  with 
any  federal  law  or  federally  assisted  program, 
shall  use  the  social  security  account  number 
for  any  purpose  other  tlian  for  verification 
of  the  identity  of  an  Individual  unless  such 
other  purpose  is  specifically  authorized  by 
Federal  law." 

And,  re-letter  the  succeeding  subsection 
accordingly. 

Mr.  GOLDWATER  (during  the  read- 
ing) .  Mr.  Chairman,  I  ask  unanimous 
consent  that  the  amendment  be  con- 
sidered as  read  and  printed  in  the 
Record. 

The  CHAIRMAN.  Is  there  objection  to 
the  request  of  the  gentleman  from  Cali- 
fornia? 

There  was  no  objection.' 

Mr.  GOLDWATER.  Mr.  Chairman.  I 
offer  this  amendment  dealing  with  the 
use  of  the  social  security  number  in  an 
attempt  to  bring  it  into  proper  perspec- 
tive and  to,  in  essence,  put  limitations 
upon  its  further  use. 

Every  major  report  on  the  subject  of 
personal  privacy  and  the  collection,  main- 
tenance, use  and  dissemination  of  per- 
sonal information  has  expressed  concern 
for  the  ever-growing  use  of  the  social 
security  nimiber  as  a  universal  numeric 
identifier.    Almost    without  exception 


they  sight  the  threat  the  unrestricted 
imiversal  numeric  idfentifier  poses  to 
the  freedom  and  privacy  of  Individuals. 
Private  citizens  resent  the  use  of  this 
number  as  an  arbitrary  precondition  to 
the  receipt  of  services,  privileges,  and 
benefits  that  are  essential  to  their  daily 
lives  and  activities.  The  average  citizen 
finds  the  use  of  the  number  dehumaniz- 
ing and  threatening.  Even  the  v/idely 
cited  report  of  the  Secretary  of  HEW — 
entitled  "Records,  Computers,  and  Rights 
of  Citizens" — notes  that  there  is  no  stat- 
utory authority  for  the  ever-growing 
use  of  this  number  as  an  identifier.  They 
point  out  that  the  average  citizen  has  no 
legal  remedy  for  such  a  use  of  the  num- 
ber. The  report  notes  that  the  universal 
use  of  ar  numeric  identifier  permits  the 
linking  of  files  and  the  tracing  of  a  per- 
son from  cradle  to  grave.  A  soon  to  be 
published  report  —  "Roscoe-Pound- 
American  Trial  Lawyers' Foundation  Re- 
port"— notes  the  negative  psychological 
impact  that  has  resulted  from  the  un- 
I'egulated  use  of  this  number. 

In  most  cases,  the  use  of  this  number 
has  been  resorted  to  in  the  name  of  ef- 
ficiency. Little  concern  has  been  given 
for  the  human  impact  such  a  practice 
has.  EveiTthing  distinctive,  individual, 
or  superior  in  terms  of  quality  of  a  man's 
mind  is  not  relevant.  Evei-ything  centers 
on  the  quantitative,  down  with  qualitive 
dimensions  or  values.  The  use  of  this 
number  has  removed  the  individual  from 
the  modern  personal  information  trans- 
action process.  Records  are  exchanged 
without  his  knowledge  and  occasionally 
to  his  serious  detriment.  Errors  are  per- 
petuated and  integrated  with  new  rec- 
ords. And  all  of  this  is  occurring  because 
of  administrative  decisions  which  never 
analyze  the  larger  implications  of  the 
use  of  the  number.  Simply  put.  the  use  of 
the  number  has  not  been  subjected  to 
the  aggressive  give  and  take  that  occurs 
in  a  legislative  form. 

Originally,  the  discussion  draft  of  H.R. 
16373  contained  language  prohibiting  the 
further  use  of  the  social  security  account 
number  as  a  universal  numeric  identifier. 
Objections  were  raised  to  that  language. 
The  objections  centered  on  the  follow- 
ing concerns: 

First,  outright  prohibition  would  neces- 
sitate a  total  revamping  of  all  Federal 
record  systems  at  tremendous  cost. 

Second,  outright  prohibition  is  not  con- 
sistent with  aU  the  best  interests  of  citi- 
zens as  it  would  cause  chaos  in  many 
Federal  programs. 

The  amendment  I  offer  today  remedies 
these  problems.  My  amendment  does  the 
following  things: 

First,  prohibits  the  denial  of  rights, 
benefits,  or  privileges  provided  by  law  if 
a  citizen  refuses  to  disclose  his  social 
security  number,  with  the  follov.-ing  ex- 
ceptions: 

Tlie  amendment  exempts  all  systems 
in  existence  and  operating  prior  to  Jan- 
uaiy  1,  1975,  and  would  not  apply  when 
the  Congress  authorizes  the  u.^o  of  the 
number. 

The  amendment  restores  to  Conares.s 
the  control  over  use  of  the  number. 

This  amendment  will  fill  important 
voids  in  the  current  legislation.  It  sights 
a  reasonable,  basic  compromise  between 


the  right  of  a  citizen  to  protect  his  pri- 
vacy and  the  need  of  the  Federal  Gov- 
ernment to  be  a  proper  and  effective 
servant. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  will  the  gentleman  yield? 

Mr.  GOLDWATER.  I  yield  to  the  gen- 
tleman from  Pennsylvania. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chaii'man,  I  want  to  commend  the  gen- 
tleman for  offering  this  amendment,  the 
principle  of  which  was  certainly  intended 
by  the  committee,  but  the  gentleman's 
omendment  removes  any  ambiguity. 

I  want  to  comm.end  the  gentleman  for 
his  diligent  work,  cooperation,  and  as- 
sistance to  the  subcommittee  and  the  full 
comm.ittee.  As  far  as  we  are  concerned 
on  this  side,  we  will  accept  the  amend- 
ment. 

Mr.  GOIJDWATER.  I  thank  the  gen- 
tleman from  Pennsylvania. 

Mr.  LAGOMARSINO.  Mr.  Chairman, 
will  the  gentleman  yield? 

Mr.  GOLDWATER.  I  yield  to  my  col- 
league from  California. 

(Mr.  LAGOMARSINO  asked  and  was 
given  permission  to  revise  and  extend  his 
remarks.) 

Mr.  LAGOMARSINO.  Mr.  Chairman, 
I  would  like  to  commend  the  gentleman 
for  his  amendment,  and  assure  him  of 
my  support.  I  would  also  like  to  com- 
mend him  for  his  work  on  the  general 
.subject. 

Mr.  Chairman,  last  year  a  Presidential 
Executive  order  was  issued  allowing  the 
Department  of  Agriculture  to  inspect  the 
individual  tax  returns  of  3  million  fann- 
ers— for  the  alleged  purpose  of  compiling 
mailing  lists  and  statistical  information. 

Although  that  order  was  eventually 
rescinded  after  widespread  public  indig- 
nation, it  is  a  good  example  of  the  type 
of  abuse  we  are  trying  to  prevent  with 
this  bill.  Not  every  Member  of  this  House 
has  a  large  agricultural  constituency,  but 
I  ask  the  Members  to  consider  that  if  the 
Department  of  Agriculture  can  obtain 
individual  tax  returns  of  3  million  farm- 
ers by  the  device  of  an  Executive  order, 
how  many  other  agencies  can  get  the 
individual  tax  rettjrns  of  housewives,  or 
barbers,  or  truckdrivers,  on  the  same 
flimsy  excuse  of  a  need  for  mailing  lists. 

The  law  provides  that  tax  returns  are 
confidential,  and  the  information  they 
contain  is  not  to  be  disclosed  without 
permission.  Given  the  events  of  the  past 
few  years,  when  tax  retmms  become 
weapons  to  be  turned  against  individual 
citizens  or  to  punish  political  foes,  I  won- 
der how  on  Earth  we  can  expect  the  or- 
dinary citizen  to  comply  with  our  income 
tax  lav,'s.  Our  system  of  taxation,  in 
which  we  ask  the  individual  to  personally 
report  his  income  and  compute  his  tax 
due,  relies  heavily  on  the  voluntary  coop- 
eration and  basic  honesty  of  the  in- 
dividual. In  this  respect,  it  is  perhaps 
imique  in  the  world. 

Where  else  would  you  find  an  entire 
nation  of  people  willing  to  report  the 
most  intimate  details  of  their  income  and 
expenditures  every  year?  If  we  had  to 
resort  to  the  Eiu'opean  system  of  taxa- 
tion, where  an  inspector  comes  by  to 
check  on  your  wealth  and  living  situa- 
tion, or  if  we  had  t-o  make  a  detailed 
check  of  the  basic  facts  of  every  income 


H  10954 


CONGRESSIONAL  RECORD  — HOUSE 


November  21,  1974, 


tax  return  filed  in  this  country,  we  would 
be  spending  as  much  collecting  this  tax 
as  we  gain  from  it.  Yet  our  entire  system 
of  taxation  is  based  on  the  Government's 
assurance  that  individual  tax  returns  will 
remain  confidential — an  assurance  which 
we  have  seen  is  not  always  truthful. 

We  all  remember  the  story  of  the 
golden  goose.  Well  gentlemen  and  ladies, 
If  we  are  not  careful,  we  are  going  to  kill 
the  golden  goose.  If  we  do  not  act  now  to 
insure  the  confidentiality  of  Government 
records,  including  private  income  tax 
returns,  no  one  will  ever  again  tell  the 
truth  to  their  Government.  We  have 
come  dangerously  close,  I  believe,  to  ex- 
hausting the  reservoir  of  good  will  and 
basic  honesty  of  the  people  toward  their 
Government.  If  we  are  not  honest  with 
the  public,  the  public  will  not  be  honest 
with  us.  One  way  we  can  assure  the 
people  that  we  will  honor  our  commit- 
ments of  confidentiality  whenever  we  ask 
for  necessary  information,  is  to  pass  this 
bill. 

Ml'.  Chairman,  over  2,400  years  ago,  the 
Greek  leader  Pericles  proclaimed  one  of 
the  signs  of  a  free  society  to  be  "mutual 
toleration  of  privacy."  The  right  of  priv- 
acy finds  expression  in  both  the  English 
Magna  Carter  and  the  U.S.  Bill  of  Rights. 
I  believe  it  is  time  for  us  to  lend  substance 
to  those  guarantees  with  a  statute  such 
as  the  one  before  us  today.  This  bill  will 
not  hamper  the  operation  of  Govern- 
ment, it  will  only  make  it  work  better, 
because  the  individual  citizen  will  be 
more  willing  to  cooperate  if  he  knows 
that  his  privacy  will  remain  protected. 
For  the  sake  of  good  government,  and 
for  the  sake  of  the  people  we  serve,  I 
urge  an  "aye"  vote  on  this  bill. 

Mr.  KOCH.  Mr.  Chairman,  will  the 
gentleman  yield? 

Mr.  GOLDWATER.  I  yield  to  the  gen- 
tleman from  New  York. 

Mr.  KOCH.  Mr.  Chairman,  I  want  to 
commend  the  gentleman,  my  good  friend 
from  California.  He  has  led  the  fight  to 
prevent  the  establishment  of  a  universal 
identifier  number.  To  see  that  fight  suc- 
cessfully concluded  on  the  fioor  today 
must  give  him  a  great  deal  of  pride  and 
pleasure.  I  take  pride  and  pleasure  in  his 
success  and  in  having  worked  with  him 
on  this  legislation. 

Mr.  GOLDWATER.  I  thank  my  friend 
for  his  support  in  this  effort,  and  I  urge 
adoption  of  the  amendment. 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
rise  in  opposition  to  the  amendment. 

Mr.  Chairman,  the  subcommittee,  in 
considering  the  drafting  of  this  bill,  did 
consider  taking  under  advisement 
whether  we  should  include  the  prohib- 
iting of  a  universal  numeric  identifier.  Of 
course,  the  social  security  number  is  the 
most  commonly  used  universal  numeric 
Identifier. 

The  problem  Is  that  to  my  knowl- 
edge— and  I  think  to  the  knowledge  of 
the  subcommittee — there  has  been  no 
study  as  to  how  many  local  governments 
or  private  agencies  or,  even,  for  that 
matter.  Federal  agencies,  which  use  the 
universal  numerical  identifier  or  the  so- 
cial security  number.  We  are  not  certain 
what  effect  this  sort  of  amendment  would 
have.  I  know,  for  in.stance,  It  is  quite 
customary   to  use  the  social  security 


number  as  the  identifier  on  State  driver's 
licenses.  Just  what  effect  this  amend- 
ment would  have,  I  do  not  think  we  really 
know,  and  I  do  not  think  we  should  pass 
it  without  knowledge.  I  think  it  would 
be  a  mistake  to  do  this,  before  hearings 
have  been  held  to  get  the  facts  on  which 
to  base  action. 

One  part  of  the  amendment  would  al- 
low an  exception  for  systems  of  records 
in  operation  prior  to  January  1,  1975. 
That  means  if  a  new  system  were  to  be 
adopted  by  a  State  or  local  government, 
it  might  be  wholly  incompatible  with  an 
existing  system  which  is  the  subject  of 
the  exemption.  I  think  we  would  be  act- 
ing without  sufficient  knowledge  if  we 
were  to  adopt  the  amendment  now. 

I  think  we  all  want  to  be  known  by 
our  names  rather  than  by  number  so- 
and-so.  Certainly  the  purpose  of  this 
amendment  is  worthy,  but  I  am  afraid  we 
are  acting  now  out  of  emotion  rather 
than  knowledge.  We  have  not  had  any 
hearings  on  which  to  base  action  on  this 
amendment;  therefore,  I  think  the  pro- 
posal should  be  defeated.  We  should  hold 
hearings  on  this  subject  in  the  near 
future. 

The  CHAIRMAN  pro  tempore.  The 
question  is  on  the  amendment  offered  by 
the   gentleman  from   California  (Mr. 

GOLDWATER)  . 

The  amendment  was  agreed  to. 

Mr.  COLLIER.  Mr.  ChaiiTnan,  I  move 
to  strike  the  requisite  number  of  words. 

I  do  so  only  for  one  question,  if  I  may. 

Throughout  the  bill,  the  word  "agency" 
is  used,  and  I  would  like  to  know  whether 
or  not  the  word  "agency"  is  interchange- 
able with  the  word  "commission" 
throughout  the  bill. 

Mr.  ERLENBORN.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  COLLIER.  Yes,  I  yield  to  the 
gentleman. 

Mr.  ERLENBORN.  As  I  understand  the 
gentleman's  question,  it  is  whether  regu- 
latory commissions  would  be  considered 
agencies? 

Mr.  COLLIER.  As  well  as  any  duly  ap- 
pointed commissions  that  were  author- 
ized by  the  Congress,  whether  through 
Congress  or  through  Executive  appoint- 
ment. 

Mr.  ERLENBORN.  The  definition  of 
the  word  "agency"  would  be  contained  in 
the  basic  Freedom  of  Information  Act, 
and  this  is  the  amendment  to  the  Free- 
dom of  Iixformation  Act.  My  recollection 
is  that  the  word  'a'gency"  defined  in  the 
act  would  include  regulatory  commis- 
sions. 

Such  things  as  study  commissions,  in- 
terim study  commissions,  or  short-term 
study  commissions,  I  do  not  believe  they 
would  be. 

Mr.  COLLIER.  They  would  be  ex- 
cluded, notwithstanding  the  fact  that 
they  contain,  in  many  instances,  sub- 
stantial confidential  records  of  a  per- 
sonal nature? 

Mr.  ERLENBORN.  This  is  only  my 
recollection,  without  having  a  copy  of  the 
law  before  me.  I  think  regulatory  com- 
missions would  be  included  within  the 
definition,  something  like  the  Pi-esident's 
Commission  on  Population  Growth  in 
America,  on  which  I  served. 

Mr.  COLLIER.  That  is  not  included? 


Mr.  ERLENBORN.  I  do  not  believe 
that  is  included  within  the  definition. 
Mr.  COLLIER.  I  thank  the  gentleman. 

AMENDMENT   OFFERED  BY   MB.  FUTLEB 

Mr.  BUTLER.  Mr.  Chairman,  I  offer 
an  amendment. 

The  Clerk  read  as  follows: 

Amendment  offered  by  Mr.  Butler:  Page 
23,  after  line  25,  Insert  the  following: 

"(9)  pursuant  to  the  order  of  a  court  of 
competent  jurisdiction." 

Mr.  BUTLER.  Mr.  Chairman,  this  is 
an  amendment  to  the  section  of  the  bill 
dealing  with  conditions  of  disclosure.  It 
is  introduced  for  the  purpose  of  making 
it  perfectly  clear  that  a  lawful  order  of 
a  court  of  competent  jurisdiction  would 
be  an  appropriate  condition  of  dis- 
closure. 

Mr.  MOORHEAD  of  Pennsylvania. 
Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  BUTLER.  I  yield  to  the  gentleman 
from  Pennsylvania. 

Mr.  MOORHEAD  of  Pennsylvania. 
Mr.  Chairman,  the  gentleman  has  dis- 
cussed his  amendment  with  us,  and  we 
find  no  objection  to  the  amendment. 

The  CHAIRMAN  pro  tempore.  The 
question  is  on  the  amendment  offered 
by  the  gentleman  from  Virginia  (Mr. 
Butler)  . 

The  amendment  was  agreed  to. 

AMENDMENT  OFFERED   BY  MR.  BUTLER 

Mr.  BUTLER.  Mr.  Chairman,  I  offer 
an  amendment. 

The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Butler:  On 
page  26,  line  17,  after  the  word  "disclosure", 
strike  out  the  period  and  add  the  following: 
";  and  (5)  nothing  in  this  section  shall  allow 
an  individual  access  to  any  information  com- 
piled in  reasonable  anticipation  of  a  civU 
action  or  proceeding." 

Mr.  BUTLER.  Mr.  Chairman,  this 
amendment  is  directed  to  the  section 
dealing  with  access  to  records.  It  is  in- 
troduced for  the  purpose  of  making  it 
perfectly  clear  that  an  investigation  of 
an  accident  or  other  procedures  incident 
to  problems  of  that  nature  will  not  be 
subject  to  inquiry  or  access  under  this 
section. 

The  amendment  says: 

Nothing  in  this  section  shall  allow  an  In- 
dividual access  to  any  information  compiled 
in  reasonable  anticipation  of  a  civil  action 
or  proceeding. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  will  the  gentleman  yield? 

Mr.  BUTLER.  I  yield  to  the  gentleman 
from  Pennsylvania. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chaii-man,  again  the  gentleman  has  been 
good  enough  to  discuss  this  amendment 
with  us,  and  we  find  no  objection  to  it. 

However.  I  would  ask  the  gentleman 
this:  What  does  he  contemplate  con- 
cerning the  third  amendment  we  dis- 
cussed? 

Mr.  BUTLER.  Mr.  Chairman,  I  do  not 
intend  to  introduce  the  third  amendment 
the  gentleman  refers  to. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chainnan,  I  thank  the  gentleman. 

We  have  no  objection  to  the  amend- 
ment. 

Mr.  ERLENBORN.  Mr.  Chairman,  will 
the  gentleman  yield? 
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Mr.  BUTLER.  I  yield  to  i\\e  geiitlenmii 
from  Illinois. 

Mr.  ERLENBORN.  Mr.  Chairman,  as  I 
understand  it,  the  purpose  of  the  amend- 
ment is  to  protect,  as  an  example,  the 
file  of  the  U.S.  attorney  or  the  solicitor 
that  is  prepared  in  anticipation  of  the 
defense  of  a  suit  against  the  United 
States  for  accident  or  some  such  thing? 

Mr.  BUTLER.  That  is  the  subject  we 
have  in  mind. 

Mr.  ERLENBORN.  I  appreciate  the 
gentleman's  concern.  I  think  it  is  a  real 
concern,  and  that  protection  ought  to  be 
afforded. 

The  only  problem  I  find  with  that 
amendment  is  this:  It  would  presuppose 
we  intended  the  defining  of  "record  sys- 
tem" to  preclude  that  type  of  record.  I  do 
not  think  we  did. 

If  these  sorts  of  records  are  to  be  con- 
sidered a  record  system  under  the  act, 
then  the  agency  would  have  to  go 
through  all  the  formal  proceedings  of  de- 
fining the  system,  its  routine  uses,  and 
publishing  in  the  Federal  Register. 

Frankly,  I  do  not  think  the  a.ttorney's 
flies  that  are  collected  in  anticipation  of 
a  lawsuit  should  be  subject  to  the  ap- 
plication of  the  act  in  any  instance, 
much  less  the  access  provision.  It  is  our 
concern  in  the  access  provision  that  it 
may  then  presuppose  it  is  covered  in  the 
other  provisions,  and  I  do  not  think  it 
should  be. 

Mr.  BUTLER.  Mr.  Chairman,  I  share 
the  gentleman's  concern.  When  this 
amendment  was  originally  drafted,  it 
stated  "access  to  any  record"  and  we 
struck  the  word,  "record,"  and  inserted 
"information." 

So  we  made  it  perfectly  clear  we  were 
not  elevating  an  investigation  with  the 
word,  "record,"  to  the  status  of  records. 
We  did  want  to  make  it  clear  there  was 
not  to  be  such  access,  because  that  ac- 
cess would  be  within  the  usual  rules  of 
civil  procedure. 

Mr.  ERLENBORN.  Mr.  Chdinnan,  if 
the  gentleman  will  yield  further,  it  is  the 
gentleman's  contention,  under  his  inter- 
pretation of  the  act,  that  the  other  pro- 
visions would  not  apply  to  the  attorney's 
files  as  well;  is  that  correct? 

Mr.  BUTLER.  The  gentleman  is  cor- 
rect. 

Mr.  ERLENBORN.  I  wonder  if  the 
gentleman  would  ask  the  gentleman  from 
Pennsylvania  (Mr.  Moorhead)  what  his 
opinion  is  concerning  that,  just  to  clar- 
ify the  record. 

Mr.  BUTLER.  Mr.  Chaimian,  I  will 
yield  to  the  gentleman  from  Pennsyl- 
vania for  that  purpose. 

Mr.  MOORHEAD  of  Pennsylvania. 
Mr.  Chaii-man,  I  agree  with  the  limita- 
tion which  has  been  placed  on  the 
amendment  by  the  gentleman. 

The  CHAIRMAN  pro  tempore.  The 
question  is  on  the  amendment  offered  by 
the  gentleman  from  Virginia  (Mr. 
Butler)  . 

The  amendment  was  agreed  to. 

AMENDMENT  OFFERED  BY  MS.  ABZUG 

Ms.  ABZUG.  Mr.  Chairman,  I  offer  an 
innendment. 

The  Clerk  read  as  follows: 

Amendment  oflfered  by  Ms.  Abzxjg  :  Page 
33,  line  3,  strike  out  lines  3  and  4. 


( Ms.  ABZUG  asked  and  was  given  per- 
mission to  revise  and  extend  her  re- 
marks. ) 

Ms.  ABZUG.  Mr.  Chairman,  we  are 
dealing  in  this  bill  before  us  today  with 
the  right  to  privacy  and  any  exemption 
from  the  safeguard  provisions  of  this 
bill  must  be  the  exception  rather  than 
the  rule.  It  should  be  justified  only  where 
tliere  arc  overwhelming  societal  inter- 
ests. 

What  are  the  overwhelming  interests 
of  society  that  this  exemption  protects 
which  would  justify  an  infringement  on 
individual  liberty? 

Under  other  exemption  provisions  of 
this  bill,  we  have  already  protected  from 
disclosure  information  related  to  law  en- 
forcement investigative  matters  and  na- 
tional security. 

I  have  agreed  to  support  such  specific 
exemptions.  But  the  general  exemption 
as  to  all  records,  regardless  of  what  they 
contain,  maintained  by  the  CIA,  goes  too 
far.  By  allowing  the  CIA  to  exempt  all 
systems  of  records,  even  those  which 
contain  no  sensitive  data,  we  are  un- 
necessarily denying  individuals  the 
rights  guaranteed  by  this  bill  and  in- 
deed rights  guaranteed  by  the  Constitu- 
tion. 

There  is  grave  danger  inherent  In 
granting  any  such  broad  exemption.  No 
agency  shouid  be  given  a  general  license 
to  exempt  any  and  all  of  its  records  or 
record  systems. 

Rather  than  base  exemptions  on  the 
functions  of  an  agency  which  maintains 
records,  we  should  define  exemptions,  as 
we  tried  to  in  this  bill,  in  terms  of  the 
kind  of  data  sought  to  be  protected  from 
disclosure.  We  have  done  this  In  sub- 
sections (k)  and  (1)(1),  and  (2)  of  the 
bill. 

If  the  records  of  the  CIA  contain  sen- 
sitive material,  these  records  will  be  pro- 
tected from  disclosure  by  the  specific 
exemptions  already  referred  to,  informa- 
tion related  to  either  foreign  policy  or 
national  defense  or  related  to  investiga- 
tory material  which  is  being  compiled  for 
law  enforcement  purposes. 

We  would  weaken  this  bill  if  we  estab- 
lished a  precedent  by  allowing  an  agency 
to  exempt  itself  entirely  from  require- 
ments that  would  protect  and  reenforce 
the  fundamental  constitutional  rights  of 
privacy. 

By  setting  up  a  general  exemption 
guaranteeing  and  allowing  the  CIA  to 
exempt  even  sensitive  records  from  vir- 
tually every  provision  of  the  bill,  the  bill 
goes  far  beyond  what  is  necessary  to 
protect  such  records  from  disclosure. 
Why  should  not  the  agency  be  required, 
for  example,  to  keep  records  which  are 
accurate,  timely,  and  relevant,  which 
are  requirements  of  this  bill? 

Why  should  the  agency  be  exempted 
from  a  bar  against  maintaining  politi- 
cal or  religious  data  if  other  agencies 
are  not,  and  why  should  individuals  be 
denied  rights  to  civil  remedies  and  court 
review? 

This  is  the  effect  of  the  "general 
exemption"  section  of  the  bill,  which 
goes  far  beyond  the  "specific  exemption" 
section  in  allowing  agencies  to  disregard 
the  safeguard  provisions  of  the  bill. 

I  might  tell  the  Members  that  the 


other  body's  bill  does  not  contain  any 
such  general  exemption  section.  It  pro- 
vides solely  for  specific  exemptions,  with 
only  two  of  the  specific  ones  we  liave, 
by  the  way,  and  that  is  for  national 
security  and  law  enforcement  purposes. 

I  urge  that  we  strike  this  general 
exemption  for  the  CIA  since  the  CIA's 
sensitive  records  and  activities  are 
amply  protected  by  other  provisions  of 
this  bill. 

To  do  otherwise  would  be  to  deny 
unnecessarily  to  one  group  of  individ- 
uals the  privacy  rights  protected  by  this 
bill. 

Mr.  Chairman,  I  urge  that  my  amend- 
ment be  adopted. 

Mr.  GUDE.  Mr.  Chairman,  will  the 
gentlev/oman  yield? 

Ms.  ABZUG.  Yes,  I  yield  to  the  gen- 
tleman from  Maryland. 

Mr.  GUDE.  I  want  to  commend  the 
gentlewoman  for  this  amendment. 

Certainly,  there  is  no  logic  in  gather- 
ing information,  and  regardless  of  its 
sensitivity,  putting  it  off  bounds  merely 
because  it  happens  to  be  stored  within 
a  particular  agency. 

The  gentlewoman's  amendment  makes 
a  great  deal  of  sense,  and  I  certainly  urge 
its  adoption. 

Mr.  KOCH.  Mr.  Chairman,  will  the 
gentlewoman  yield? 

Ms.  ABZUG.  I  yield  to  the  gentleman 
from  New  York. 

Mr.  KOCH.  I  also  want  to  commend 
the  gentlewoman  from  New  York,  who 
has  pointed  out  this  particular  defici- 
ency of  this  legi.slation,  which  I  hope 
will  be  corrected. 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
rise  in  opposition  to  the  amendment. 

Mr.  Chairman,  there  are  many  rea- 
sons why  I  would  oppose  this  amend- 
ment. 

I  think  it  is  quite  obvious  that  the 
activities  of  the  Central  Intelligence 
Agency  are  not  the  sort  of  activities  that 
are  supposed  to  be  conducted  in  a  fish- 
bowl. 

Let  me  make  this  one  observation. 
Under  this  bill  we  are  allowing  any  in- 
dividual access  to  records  that  are  main- 
tained by  the  Government  relative  to 
himself.  In  other  words,  any  person,  any 
individual  can  go  to  the  agency  that  is 
subject  to  this  act  and  say,  "I  want 
copies  of  anything  that  you  have  relat- 
ing to  me." 

In  the  committee  we  discussed 
whether  we  would  extend  this  right  to 
corporations.  We  decided  we  would  not; 
we  would  grant  it  only  to  individuals. 

We  did  not  limit  this  access  to  U.S. 
citizens. 

Just  stop  and  think  about  this  for  a 
moment.  The  Central  Intelligence 
Agency  prepares  and  maintains  files 
relative  to  people  all  over  this  country 
who  are  our  potential  or  actual  enemies. 

We  are  not  limiting  access,  under  this 
law,  to  citizens  so  that  Chou  En-lai  or 
■  whoever  it  might  be  could  come  over 
here  and  knock  at  the  door  of  the  CIA 
and  say,  "Under  the  new  privacy  bill,  I 
want  to  see  all  the  files  that  you  have 
maintained  concerning  me." 

I  think  this  situation  would  be  utterly 
ridiculous.  The  amendment  ought  to  fall 
of  its  own  weight. 
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Ms.  ABZUG.  Mr.  Chairman,  will  the 
gentleman  yield? 

Mr.  ERLENBORN.  I  yield  to  the  gen- 
tlewoman from  New  York. 

Ms.  ABZUG.  Mr.  Chairman,  I  just 
want  to  refresh  the  recollection  of  the 
gentleman  from  Illinois  about  who  is 
covered  under  this  bill.  We  have  a  very 
specific  definition  of  individuals  who  are 
granted  rights  under  this  bill  and  I  will 
quote  from  subsection  (a)(2) — Such  an 
individual  "means  a  citizen  of  the  United 
States  or  an  alien  lawfully  admitted  for 
permanent  residence."  As  far  as  I  know 
Chou  En-Lai  is  not  a  citizen  of  the  United 
State  or  an  alien  lawfully  admitted  for 
permanent  residence.  This  is  just  an- 
other big,  big  red  herring. 

Mr.  ERLENBORN.  Then  maybe  it 
would  be  the  Ambassador  of  Russia;  who 
is  to  say?  The  fact  is,  we  ought  not  limit 
the  United  States  to  carrying  on  the 
activities  of  the  Central  Intelligence 
Agency  in  such  a  way  that  its  files  are 
kept  under  cellophane. 

Mr.  HOLIPIELD.  Mr.  Chairman,  I 
move  to  strike  the  last  word,  and  I  rise 
In  opposition  to  the  amendment. 

Mr.  Chairman,  I  realize  that  there  are 
people  in  this  country  who  have  a  great 
antagonism  to  the  CIA.  I  might  say  that 
back  in  1947  this  committee  handled  the 
legislation  that  established  the  CIA  in 
the  Defense  Department  bill. 

We  are  in  a  dangerous  world,  and  other 
countries  of  the  world  are  using  all  the 
methods  that  they  can  develop  for  the 
collection  of  information  which  happens 
to  be  favorable  to  their  objectives.  Many 
times  those  objectives  do  not  coincide 
with  the  objectives  of  this  country,  so 
that  we,  likewise,  in  order  to  protect  our- 
selves, are  collecting  information  on 
these  people  overseas,  or  the  emmisaries 
who  come  into  this  coimtry  if  it  deals 
with  the  national  security  of  the  United 
States.  I  believe  that  the  better  part  of 
valor  right  now  is  to  le^ive  this  alone. 

Ms.  ABZUG.  Mr.  Chairman,  will  the 
gentleman  yield? 

Mr.  HOLIFIELD.  I  yield  to  the  gentle- 
woman from  New  York. 

Ms.  ABZUG.  Mr.  Chairman,  I  would 
just  like  to  refresh  the  recollection  of 
the  gentleman  from  California,  and 
since  he  is  my  honorable  chairman  I 
hesitate  to  do  this,  but,  nevertheless,  I 
have  pointed  out  that  the  bill  provides 
in  section  (k)  (1)  (2)  for  an  exemption  of 
anything  which  would  in  any  way  affect 
the  national  defense  or  foreign  policy  of 
this  Nation,  so  that  any  of  the  national 
security  or  foreign  policy  records  about 
which  the  gentleman  from  California 
has  expressed  some  concern  would  be 
amply  covered.  No  information  which  in 
any  way  affects  the  national  security  or 
foreign  policy  of  this  Nation  could,  un- 
der the  specific  provisions  of  section  (k) 
of  this  act,  be  made  available. 

My  objection  to  this  general  blanket 
exemption  for  the  CIA  is  that  there  is 
much  information,  and  I  am  sure  the 
gentleman  from  California  would  agree 
with  this,  that  the  CIA  collects  about 
Individuals  that  is  totally  unrelated  to 
the  national  security  functions  of  the 
CIA. 

Mr.  HOLIFIELD.  I  do  not  know  that. 
I  am  not  in  possession  of  that  knowledge. 


Ms.  ABZUG.  Even  if  that  were  not  so, 
if  an  individual  seeks  access  to  his  or  her 
records  and  the  CIA  makes  a  determina- 
tion or  the  agency  makes  a  determina- 
tion that  access  to  those  records  would 
endanger  our  national  security,  then  the 
agency  would  have  the  right  to  assert 
that  reason  for  not  providing  access  to 
the  information. 

All  I  am  suggesting  is  that  to  single 
out  one  agency  and  exempt  all  its  rec- 
ords, just  because  it  is  this  agency,  is 
quite  contrary  to  what  our  purposes  are, 
and  to  what  our  intentions  are  in  this 
bill.  I  might  also  mention  that  the  legis- 
lation in  the  other  body  has  only  the 
specific  exemptions  that  I  mentioned 
before.  A  blanket  exemption  for  any 
agency — even  or  especially  this  one 
agency  has  no  place  in  this  bill. 

Mr.  HOLIFIELD.  Mr.  Chairman,  let 
me  add  that  this  agency  is  charged  with 
the  security  of  the  United  States  in  rela- 
tion to  its  foreign  policy,  and  therefore 
important  to  the  United  States.  The 
agency  does  collect  information  on  peo- 
ple who  are  emissaries  from  those  na- 
tions that  are  here,  and  are  acting  In 
behalf  of  other  nations,  and  I  just  do  not 
believe  that  anyone  has  the  right  or 
should  have  the  right  to  go  in  and  ex- 
pose the  most  sensitive  area  in  the  pro- 
tection of  our  national  security.  There- 
fore I  must  oppose  the  amendment. 

I  think  we  are  going  pretty  far  in  this 
bill,  and  I  think  this  is  just  a  little  bit 
too  far, 

Mr.  DELLUMS.  Mr.  Chairman,  I  would 
like  to  make  a  point  of  order,  and  I  do 
so  because  I  think  this  matter  is  of  such 
importance  and  such  gravity  that  it 
should  not  be  disposed  of  by  a  handful 
of  Members,  and  I  note  that  there  is  not 
a  quorum  present  on  the  floor. 

Therefore,  Mr.  Chairman,  I  make  the 
point  of  order  that  a  quoriun  is  not  pres- 
ent. 

The  CHAIRMAN.  Evidently  a  quorum 
is  not  present.  The  Chair  announces  that 
he  will  vacate  proceedings  under  the  call 
when  a  quoram  of  the  Committee  ap- 
pears. 

Members  will  record  their  presence  by 
electronic  device. 

The  call  was  taken  by  electronic  de- 
vice. 

QUORUM  CALL  VACATED 

Tlie  CHAIRMAN  pro  tempore  (Mr. 
McFall).  One  hundred  and  four  Mem- 
bers have  appeared.  A  quorum  of  the 
Committee  of  the  Whole  is  present.  Pur- 
suant to  rule  XXIII,  clause  2,  further 
proceedings  under  the  call  shall  be  con- 
sidered as  vacated. 

The  Committee  will  resume  its  busi- 
ness. 

The  Chair  recognizes  the  gentleman 
from  Pennsylvania  (Mr.  Moorhead). 

(Mr.  MOORHEAD  of  Pennsylvania 
asked  and  was  given  permission  to  re- 
vise and  extend  his  remarks.) 

Mr.'  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  I  rise  in  opposition  to  tlie 
amendment  offered  by  the  gentlewoman 
from  New  York  (Ms.  Abzug)  .  I  do  so  with 
considerable  regret,  because  of  the  great 
contribution  that  the  gentlewoman  has 
made  in  the  drafting  of  this  legislation. 
Tlie  gentlewoman  was  one  of  the  authors 
of  the  original  privacy  legislation  we  con- 


sidered. But  I  think  in  this  legislation  we 
must  take  a  step  at  a  time  in  a  delicate 
field  like  that  involving  the  Central  In- 
telligence Agency. 

Let  me  explain  to  the  Members  that 
the  CIA  is  not  entirely  exempt  under  this 
bill.  The  agencies  listed  under  general 
exemptions  are  afQrmatively  subject  to 
the  major  disclosure  and  the  require- 
ment section  of  the  act.  The  CIA  must 
follow  the  conditions  of  disclosure,  or  I 
should  say  nondisclosure,  as  enumerated 
in  subsection  (b)  of  the  bill.  This  is  a 
major  provision  of  the  bill  with  which 
the  Agency  must  be  in  compliance — with 
what  the  Agency  may  or  may  not  do  with 
their  records. 

The  CIA  is  also  subject  to  subsection 
(e)(2),  (A)  through  (F)  to  publish  in 
the  Federal  Register  at  least  annually  a 
notice  of  the  existence  and  character  of 
each  system  of  records.  Thus,  even  under 
the  general  exemption  sections,  they 
must  do  this. 

This  covers  two  unique  circumstances : 
First,  the  Central  Intelligence  Agency 
maintains  various  intelligence  systems, 
as  defined  by  the  act.  Those  systems 
maintained  by  the  CIA  are  primarily  per- 
sonnel records.  By  statute  the  Central  In- 
telligence Agency  is  prohibited  from  re- 
leasing any  detailed  information  on  its 
personnel. 

The  committee  does  not  feel  it  should 
repeal  other  statutes  by  implication.  Let 
me  say  also  that  there  was  an  earlier  col- 
loquy between  the  gentlewoman  from 
New  York  and  the  gentleman  from  Illi- 
nois about  who  is  covered  by  the  act. 

On  page  21,  line  14,  in  the  definitions: 

The  term  "individual"  means  a  citizen  of 
the  United  States  or  an  alien  lawfully  ad- 
mitted for  permanent  residence  .  .  . 

So,  Mr.  Chairman,  I  urge  the  defeat  of 
the  amendment. 

Ms.  ABZUG.  Mr.  Chairman,  will  the 
gentleman  yield? 

Mr.  MOORHEAD  of  Pennsylvania.  I 
yield  to  the  gentlewoman  from  New 
York. 

Ms.  ABZUG.  Mr.  Chairman,  I  am  very 
disappointed  that  the  gentleman  from 
Pennsylvania  has  to  rise  in  opposition 
to  my  amendment.  I  disagree  with  him. 
I  think  this  exemption  is  really  out  of 
line  with  the  original  purpose  of  the  bill. 

I  had  no  recollection,  by  the  way,  Mr. 
Chairman,  that  the  CIA  ever  requested 
this  exemption,  certainly  not  since  the 
bill  was  clarified  to  apply  only  to  citizens 
and  permanent  residents. 

Although  the  gentleman  has  indicated 
what  provisions  the  CIA,  as  an  agency, 
might  be  subjected  to,  he  has  neglected 
to  mention  the  more  significant  and 
meaningful  provisions  it  will  not  be  sub- 
jected to  as  a  result  of  having  its  general 
exemption.  I  have  already  mentioned 
some  of  those  basic  provisions,  such  as 
the  requirement  of  agencies  to  maintain 
accurate,  relevant,  and  timely  date,  and 
I  will  not  respect  them  all  here. 

There  are  many  others  such  as  this,  so 
I  do  not  think  it  is  fair,  even  though  the 
gentleman  may  oppose  my  amendment, 
for  him,  to  suggest  that  a  general  ex- 
emption doesn't  deprive  individuals  of 
basic  rights  provided  by  the  act.  In  fact, 
one  very  seriously  deprived  group  of  in- 
dividuals will  be  those  on  whom  the  CIA 
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may  be  keeping  records  which  have 
nothing  at  all  to  do  with  the  security  of 
this  Nation. 

Mr.  ECKHARDT.  Mr.  Chairman,  I 
rise  in  favor  of  the  amendment. 

Mr.  Chairman,  I  should  like  to  clar- 
ify that  other  provisions  of  this  bill  fully 
take  care  of  questions  having  to  do  with 
security.  The  bill  provides  two  types  of 
exemptions:  First  the  general  exemp- 
tion of  agencies.  In  fact,  only  one 
agency  is  generally  exempted,  the  Central 
Intelligence  Agency.  This  is  in  sub- 
section (j),  "General  Exemptions." 

But  in  (k),  "Specific  Exemptions,"  it 
is  provided  on  page  34,  item  (1)  that  the 
records  within  the  agency  are  exempted 
from  this  section  if  the  system  of  rec- 
ords is,  (1)  subject  to  the  provisions  of 
section  552(b)(1)  of  this  title." 

Now,  552(b)(1)  of  this  title  is  found 
in  the  present  act,  and  what  that  says 
is: 

This  section  does  not  apply  to  matters 
that  are,  (1)  specifically  required  by  Execu- 
tive order  to  be  kept  secret  in  the  interests 
of  the  national  defense  or  foreign  policy." 

Executive  Order  652,  issued  on  March 
8,  1972,  and  effective  on  June  1,  1972, 
exempts  37  agencies  with  respect  to  all 
matters  having  to  do  with  national  de- 
fenses or  foreign  policy.  It  includes,  of 
course,  the  CIA.  It  includes  the  Atomic 
Energy  Commission.  It  includes  the 
State  Department;  it  includes  the  De- 
partment of  Defense;  it  includes  the  Jus- 
tice Department. 

I  cannot  see,  for  the  life  of  me,  why 
the  CIA  should  be  generally  exempt  from 
all  provisions  having  to  do  with  access  if 
these  other  agencies,  just  as  sensitive, 
ai'e  not  also  generally  exempt.  They 
deal  with  just  as  sensitive  material  in 
the  area  of  national  security  as  the  CIA 
does.  The  point  is,  though,  if  we  gener- 
ally exempt  the  CIA  from  access,  then 
the  CIA  does  not  have  to  come  out  and 
say  that  if  they  revealed  the  informa- 
tion, that  they  refuse  access  to,  it  would 
affect  national  defense  or  foreign  policy, 
that  it  has  to  do  with  the  security  of  the 
United  States. 

I  happen  to  know  of  a  case  in  which 
an  employee  of  the  CIA  has  been  shab- 
bily treated.  I  think  the  particular  case 
did  not  have  to  do  with  security.  It  had 
to  do  with  a  girl.  Some  boss  did  not 
much  like  an  Inferior  officer  seeing  her. 
But  I  shall  not  assert  that  as  a  fact  here 
but  as  a  hypothetical  illustrating  the  evil 
of  giving  the  CIA  complete  exemption 
from  access  pi'ovisions  of  this  Act.  The 
CIA  can  come  in  and  say  at  any  time, 
"This  affects  foreign  affairs."  But  let  us, 
at  least,  make  them  say  that,  because 
many  people  working  for  the  CIA  are 
subject  to  exactly  the  same  discrimina- 
tions as  those  working  for  other  agencies. 
The  CIA  is  going  to  be  believed  when 
they  raise  the  contention  that  foreign 
affairs  are  affected,  but  at  least  let  us 
make  them  come  in  and  say  it.  Presum- 
ably, there  would  be  some  reluctance  to 
lie  about  it.  But  if  all  they  have  to  say 
is,  "We  are  blanketly  exempt  from  any 
access  to  the  information  which  you 
seek,"  we  are  absolutely  protecting  them 
in  matters  in  which  the  grossest  discrim- 
ination could  occur. 


Let  me  just  say  once  again  that  I  am 
not  talking  in  favor  of  opening  up  access 
to  CIA's  files  with  respect  to  matters  of 
security,  because  the  second  exemption, 
the  specific  exemption  provisions  pro- 
vided for  in  this  act,  refers  to  552(b)  (1) . 
That  says  that  notl  'ng  may  be  obtained 
which  the  Executive  order  requires  to  be 
kept  secret  in  the  interest  of  national 
defense  or  foreign  policy  and  an  Execu- 
tive Order  652  has  been  issued  and  to- 
tally, blanketly  covers  all  such  matters 
pertaining  to  national  defense  and  for- 
eign policy. 

The  CHAIRMAN  pro  tempore  (Mr. 
McFall)  .  The  question  is  on  the  amend- 
ment offered  by  the  gentlewoman  from 
New  York  (Ms.  Abzug)  . 

The  amendment  was  rejected. 

AMENDMENT  OFFERED  BY  MR.  ICHORD 

Mr.  ICHORD.  Mr.  Chairman,  I  offer 
an  amendment. 

The  Clerk  read  as  follows: 

Amendment  otTered  by  Mr.  Ichord:  On 
page  34,  strike  lines  7  through  11  and  insert 
the  following  in  lieu  thereof: 

"(2)  investigatory  material  compiled  for 
law  enforcement  purposes,  other  than  mate- 
rial within  the  scope  of  subsection  (j)  (2) 
of  this  section:  Provided,  hoicever,  That  if 
any  individual  is  denied  any  right,  privilege, 
or  benefit  that  he  would  otherwise  be  en- 
titled by  Federal  law,  or  for  which  he  would 
otherwise  be  eligible,  as  a  result  of  the 
maintenance  of  such  material,  such  mate- 
rial shall  be  provided  to  such  individvial, 
except  to  the  extent  that  the  disclosure  of 
such  material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise  that 
the  identity  of  the  source  would  be  held  in 
confidence,  or,  prior  to  the  effective  date  of 
this  section,  vinder  an  implied  promise  that 
the  identity  of  the  source  would  be  held  in 
confidence." 

(Mr.  ICHORD  asked  and  was  given 
permission  to  revise  and  extend  his  re- 
marks. ) 

Mr.  ICHORD.  Mr.  Chairman,  again  I 
wish  to  commend  the  gentleman  from 
Pennsylvania  (Mr.  Moorhead)  and  the 
gentleman  from  Illinois  (Mr.  Erlen- 
born)  ,  as  well  as  the  members  of  the 
committee  and  the  staff,  for  the  very 
superb  job  they  have  done  In  balancing 
the  rights  of  the  individual  against  the 
rights  of  society  in  general  and  protect- 
ing the  privacy  of  the  individual. 

All  this  amendment  does  is  to  protect 
the  investigatory  material  of  investi- 
gating agencies  such  as  the  FBI  from 
being  raided  by  thousands  and  perhaps 
tens  of  thousands  of  persons  for  no  legit- 
imate purpose. 

I  explained  the  amendment  in  gen- 
eral debate,  and,  Mr.  Chairman,  the  lan- 
guage of  this  amendment  has  been 
worked  out  in  conjunction  with  the  man- 
agers of  the  bill,  the  gentleman  from 
Pennsylvania  (Mr.  Moorhead)  and  the 
gentleman  from  Illinois  (Mr.  Erlen- 
born) . 

The  purpose  of  this  amendment  is  to 
protect  our  investigative  agencies  from 
activities  which  I  do  not  believe  Is  an 
exaggeration  to  say  might  seriously  im- 
pair if  not  destroy  their  function  in 
carrying  out  their  vital  work.  The 
amendment  would  both  protect  this  work 
and,  at  the  same  time,  do  so  consistently 
with  tlie  attainment  of  the  pui^poses  and 


objectives  of  the  bill.  The  provisions  of 
the  bill,  particularly  subsection  (b) ,  pro- 
vides complete  and  adequate  protection 
against  Improper  or  injurious  dissemina- 
tion of  information  beyond  the  legitimate 
uses  of  the  Federal  agencies  maintaining 
them.  My  amendment  in  no  way  affects 
this  laudable  purpose,  or  those  provisions 
against  disclosure  which  fully  protect  the 
individual  affected  by  prohibiting  any 
improper  use  of  iiivestigatory  material. 

All  that  the  amendment  does  is  to  pro- 
tect the  investigatory  material  from  be- 
ing raided  by  thousands  and  perhaps  tens 
of  thousands  of  persons  for  no  legitimate 
purpose.  I  assure  the  Members  that  the 
investigative  materials  would  be  raided 
by  the  host  of  persons,  including  subver- 
sives, who  would  merely  seek  to  ascer- 
tain the  extent  of  coverage  and  method 
and  adequacy  of  operation  of  our  intelli- 
gence forces.  This  improper  raiding  of 
the  investigatory  files  will  be  prohibited 
by  my  amendment,  but  at  the  same  time 
individuals  who  have  the  legitimate  need 
and  purpose  for  the  disclosure  to  them  of 
the  information  is  preserved.  The 
amendment  provides  that  in  any  case 
where  an  individual  is  denied  any  right, 
privilege,  or  benefit  that  he  would  other- 
wise be  entitled  by  Federal  law,  as  a  re- 
sult of  the  maintenance  of  such  material, 
he  will  be  entitled  to  the  information, 
to  the  extent,  of  course,  that  the  identity 
of  confidential  sources  will  be  protected. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  will  the  gentleman  yield? 

Mr.  ICHORD.  I  yield  to  the  gentleman 
from  Pennsylvania. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  I  understand  that  this 
amendment  is  also  subject  to  the  collo- 
quy we  had  in  general  debate  concerning 
protection  of  dissenters  under  the  first 
amendment;  is  that  correct? 

Mr.  ICHORD.  The  gentleman  is  cor- 
rect. This  is  meant  in  no  way  to  harm 
the  first  amendment  rights  of  any  Amer- 
ican. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  with  that  understanding,  I 
have  no  objection  to  the  amendment. 

The  CHAIRMAN  pro  tempore  (Mr. 
McFall)  .  The  question  Is  on  the  amend- 
ment offered  by  the  gentleman  from  Mis- 
souri (Mr.  Ichord)  . 

The  amendment  was  agreed  to. 

AMENDMENT  OFFERED  BY   MR.  GUDE 

Mr.  GUDE.  Mr.  Chairman,  I  offer  an 
amendment. 

The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Gude:  Page  36, 
line  6,  alter  the  period,  insert  the  following: 

"(n)  Federal  Privacy  Commission 

"(1)  Establishment  of  Commission — 

"(A)  There  is  established  as  an  independ- 
ent agency  of  the  executive  branch  of  the 
government  the  Federal  Privacy  Commission. 

"(B)  (1)  The  Commission  shall  be  composed 
of  five  members  who  shall  be  appointed  by 
the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  from  among  members 
of  the  public  at  large  who,  by  reason  of  their 
knowledge  and  expertise  in  any  of  the  fol- 
lowing areas:  civil  rights  and  liberties,  law, 
social  sciences,  and  computer  technology, 
business,  and  State  and  local  government, 
are  well  qualified  for  service  on  the  Commis- 
sion and  who  are  not  otherwise  officers  or 
employees  of  the  United  States.  Not  more 
than  three  of  the  members  of  the  Commis- 
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slon  shall  be  adherents  of  the  same  political 
party. 

"(11)  One  of  the  Commissioners  shall  be 
appointed  Chairman  by  the  President, 

"(Ul)  A  Commissioner  appointed  aa  Chair- 
man shall  serve  as  Chairman  ixntll  the  ex- 
piration of  hl3  term  as  a  Commissioner  of 
the  Commission  (except  that  he  may  con- 
tinue to  serve  as  Chairman  for  so  long  as  he 
remains  a  Cormnlssloner  and  his  successor 
as  Chairman  has  not  taken  oflBce) .  An  Irull- 
vldual  may  be  appointed  as  a  Commissioner 
at  the  same  time  he  Is  appointed  Chairman. 

"(C)  The  Chairman  shall  preside  at  all 
meetings  of  the  Commission  and  a  quorum 
for  the  transaction  of  business  shall  consist 
of  at  least  three  members  present  (but  the 
Chairman  may  designate  an  Acting  Chairman 
who  may  preside  In  the  absence  of  the  Chair- 
man) .  Ea<;h  member  of  the  Commission,  in- 
cluding the  Chairman  shall  have  equal  re- 
sponsibility and  authority  In  all  decLslons 
and  actions  of  the  Commission,  shall  have 
full  access  to  all  information  relating  to  tlie 
performance  of  his  duties  or  responsibilities, 
and  sliall  have  one  vote.  Action  of  the  Com- 
mission shall  be  determined  by  a  majority 
vote  of  the  members  present.  The  Chairman 
(or  Acting  Chairman)  shall  be  the  official 
spokesman  of  the  Commission  in  its  relations 
with  the  Congress.  Government  agencies,  per- 
sons, or  the  public,  and,  on  behalf  of  the 
Commission,  shall  see  to  the  faithful  execu- 
tion of  the  policies  and  decisions  of  the  Com- 
mission, and  shall  report  thereon  to  the 
Commission  from  time  to  time  or  as  the 
Commission  may  direct. 

"(D)  Each  Commissioner  shall  be  com- 
pensated at  the  rate  provided  for  under  sec- 
tion 5314  of  title  5  of  the  United  States  Code, 
relating  to  level  IV  of  the  Executive  Schedule. 

"(E)  Commissioners  shall  serve  for  terms 
of  three  years.  No  Commissioner  may  serve 
more  than  two  terms.  Vacancies  In  the  mem- 
bership of  the  Commission  shall  be  filled  In 
the  same  manner  In  which  the  original  ap- 
pointment was  made. 

"(P)  Vacancies  In  the  membership  of  the 
Commission,  as  long  as  there  are  three  Com- 
missioners In  office,  shall  not  impair  the 
power  of  the  Commission  to  execute  the 
functions  and  powers  of  the  Commission. 

"(G)  The  members  of  the  Commission  shall 
not  engage  In  any  other  employment  during 
their  tenure  as  members  of  the  Commission. 

"(2)  Personnel  of  the  Commission — 

"(A)  The  Commission  shall  appoint  an 
Execvitlve  Director  who  shall  perform  such 
duties  as  the  Commission  may  determine. 
Such  appointment  may  be  made  without 
regard  to  the  provisions  of  title  5,  United 
States  Code. 

"(B)  The  Executive  Director  shall  be  com- 
pensated at  a  rate  not  in  excess  of  the  max- 
imum rate  for  GS-18  of  the  General  Schedule 
under  section  5332  of  title  5,  United  States 
Code. 

"(C)  The  Commission  is  authorized  to  ap- 
point and  fix  the  compensation  of  such  of- 
ficers and  employees,  and  prescribe  their 
functions  and  duties,  as  may  be  necessary  to 
carry  out  the  provisions  of  this  section. 

"(D)  The  Commission  may  obtain  the  serv- 
ices of  experts  and  consultants  In  accordance 
with  the  provisions  of  section  3109  of  title  5, 
United  States  Code. 

"(3)  Functions  of  the  Commission.  The 
Commission  shall — 

"(A)  publish  annually  a  United  States 
Directory  of  Information  Systems  containing 
the  Information  specified  to  provide  notice 
under  subsection  (e)  (2)  of  this  section  for 
each  information  system  subject  to  the  pro- 
visions of  this  section  and  a  listing  of  all 
statutes  which  require  the  collection  of  such 
Information  by  a  Federal  agency; 

"(B)  Investigate,  determine,  and  report  any 
violation  of  any  provision  of  this  section  (or 
any  regulation  adopted  pursuant  thereto)  to 
the  President,  the  Attorney  General,  the  Con- 


gress, and  the  General  Services  Administra- 
tion where  the  duties  of  that  agency  are  In- 
volved, and  to  the  Comptroller  General  when 
It  deems  appropriate;  and 

"(C)  develop  model  guidelines  for  the  Im- 
plementation of  this  section  and  assist  Fed- 
eral agencies  in  preparing  regulations  and 
meeting  technical  and  administrative  re- 
qiilrements  of  this  section. 

"(D)  In  addition  to  Its  other  functions  the 
Commission  shall — 

"(1)  to  the  fullest  extent  practicable,  con- 
sult with  the  heads  of  appropriate  depart- 
ments, agencies,  and  Instrumentalities  of  the 
Federal  Government  In  carrying  out  the  pro- 
visions of  this  section; 

"(U)  perform  or  cause  to  be  performed 
such  research  activities  as  may  be  necessary 
to  Implement  the  provisions  of  this  section 
and  to  assist  Federal  agencies  in  complying 
with  the  requirements  of  this  section; 

"(ill)  determine  what  specific  categories 
of  Information  should  be  prohibited  by  stat- 
ute from  collection  by  Federal  agencies  on 
the  basis  that  the  collection  of  such  infor- 
mation would  violate  an  Individual's  right 
of  privacy. 

"(4)     Confidentiality    of    Information — 

"(A)  Each  department,  agency,  and  instru- 
mentality of  the  executive  branch  of  the 
Government,  including  each  Independent 
agency,  shall  furnish  to  the  Commission, 
upon  request  made  by  the  Chairman,  such 
data,  reports,  and  other  information  as  the 
Commission  deems  necessary  to  carry  out  its 
functions  under  this  section. 

"(B)  In  carrying  out  Its  functions  and 
exercising  Its  powers  under  this  section,  the 
Commission  may  accept  from  any  Federal 
agency  or  other  person  any  Identifiable  per- 
sonal data  if  such  data  is  necessary  to  carry 
out  such  powers  and  functions.  In  any  case 
in  which  the  Commission  accepts  any  such 
information,  it  shall  provide  appropriate 
safeguards  to  insure  that  the  confidentiality 
of  such  information  Is  maintained  and  that 
upon  completion  of  the  purpose  for  which 
such  Information  Is  required  It  Is  destroyed 
or  returned  to  the  agency  or  person  from 
which  it  is  obtained,  as  appropriate. 

"(5)  Powers  of  the  Commission— 

"(A)  The  Commission  may.  In  carrying  out 
Its  functions  under  this  section,  conduct 
SLich  Inspections,  sit  and  act  at  such  times 
and  places,  hold  such  hearings,  take  such 
testimony,  require  by  subpena  the  attend- 
ance of  such  witnesses  and  the  production  of 
such  books,  records,  papers,  correspondence, 
and  documents,  administer  such  oaths,  have 
such  printing  and  binding  done,  sind  make 
such  expenditures  as  the  Commission  deems 
advisable.  Subpenas  shall  be  Issued  under  the 
signature  of  the  Chairman  or  any  member 
of  the  Commission  designated  by  the  Chair- 
man and  shall  be  served  by  any  person  desig- 
nated by  the  Chairman  or  any  such  member. 
Any  member  of  the  Commission  may  ad- 
minister oaths  or  affirmations  to  witnesses 
appearing  before  the  Commission. 

"(1)  In  case  of  disobedience  to  a  subpena 
Issued  under  subparagraph  (A)  of  this  sub- 
section, the  Commission  may  invoke  the  aid 
of  any  district  court  of  the  United  States  in 
requiring  compliance  with  such  subpena. 
Any  district  court  of  the  United  States 
within  the  Jurisdiction  where  such  person 
is  found  or  transacts  business  may,  in  case 
of  contumacy  or  refusal  to  obey  a  subpena 
Issued  by  the  Commission,  issue  an  order  re- 
quiring such  person  to  appear  and  testify, 
to  produce  such  books,  records,  papers,  cor- 
respondence, and  documents,  and  any  failure 
to  obey  the  order  of  the  court  shall  be 
punished  by  the  court  as  a  contempt  thereof. 

"(11)  Appearances  by  the  Commission  un- 
der this  section  shall  be  In  its  own  name. 
The  Commission  shall  be  represented  by  at- 
torneys designated  by  It. 

"(B)  Section  6001(1)  of  title  18,  United 
States  Code,  Is  amended  by  Inserting  imme- 


diately after  "Securities  and  Exchange  Com- 
mission," the  following:  "the  Federal  Privacy 
Commission." 

"(C)  The  Commission  may  delegate  any  of 
Its  functions  to  such  officers  and  employees 
of  the  Commission  as  the  Commission  may 
designate  and  may  authorize  such  successive 
redelegatlons  of  such  functions  aa  It  may 
deem  desirable. 

"(D)  In  order  to  carry  out  the  provisions 
of  this  section,  the  Commission  Is  author- 
ized— 

"(1)  to  adopt,  amend,  and  repeal  rules  and 
regulations  governing  the  manner  of  Its  op- 
erations, organization,  and  personnel; 

"(11)  to  adopt,  amend,  and  repeal  Inter- 
pretative rules  for  the  Implementation  of 
the  rights,  standards,  and  safeguards  pro- 
vided under  this  section; 

"(lU)  to  enter  Into  contracts  or  other  ar- 
rangements or  modifications  thereof,  with 
any  goverrmient,  any  agency  or  department 
of  the  United  States,  or  with  any  person, 
firm,  association,  or  corporation,  and  such 
contracts  or  other  arrangements,  or  modlfi.- 
catlons  thereof,  may  be  entered  Into  without 
legal  consideration,  without  performance  or 
other  bonds,  and  without'  regard  to  section 
3709  of  the  Revised  Statutes,  as  amended  (51 
U.S.C.  5) ; 

"(Iv)  to  make  advance,  progress,  and  other 
payments  which  the  Commission  deems 
necessary  under  this  section  without  regard 
to  the  provisions  of  section  3648  of  the  Re- 
vised Statutes,  as  amended  (31  U.S.C.  629) ; 

"(v)  receive  complaints  of  violations  of 
this  Act  and  regulations  adopted  pursuant 
thereto;  and 

"(vl)  to  take  such  other  action  as  may  be 
necessary  to  carry  out  the  provisions  of  this 
section. 

"(6)  Reports — 

"The  Commission  shall,  from  time  to  time, 
and  In  an  annual  report,  report  to  the  Presi- 
dent and  the  Congress  on  Its  activities  In 
carrying  out  the  provisions  of  this  section." 

Mr.  GUDE  (during  the  reading).  Mr. 
Chairman,  I  ask  unanimous  consent  that 
the  amendment  be  considered  as  read 
and  printed  in  the  Record. 

The  CHAIRMAN  pro  tempore.  Is  there 
objection  to  the  request  of  the  gentleman 
from  Maryland? 

There  was  no  objection. 

Mr.  GUDE.  Mr.  Chairman,  this  amend- 
ment establishes  a  Federal  Privacy  Com- 
mission which  is  a  vital  necessity  if  pri- 
vacy legislation  is  to  become  a  meaning- 
ful statute.  Clearly  the  key  to  the  main- 
tenance of  successful  privacy  standards 
will  be  the  degree  of  cooperation  provid- 
ed by  federal  agencies  which  have  to  im- 
plement the  program.  This  Commission, 
which  would  coordinate  and  assist  in 
those  efforts,  will  be  an  Important  tool 
for  gaining  the  necessary  agency  cooper- 
ation. 

The  Commission  would  be  composed  of 
five  full  time  members  appointed  by  the 
President  with  the  advice  and  consent  of 
the  Senate.  The  functions  of  the  Com- 
mission would  be  to: 

First,  publish  annually  a  Directory  of 
Information  System  containing  data  on 
Federal  agency  information  systems  and 
the  statutes  which  require  the  collection 
of  information; 

Second,  investigate  and  report  agency 
violations  of  this  section  of  the  bill; 

Third,  develop  model  guidelines  and 
provide  assistance  to  federal  agencies  for 
the  implementation  of  this  section; 

Fourth,  provide  consultation  and  re- 
search services  to  aid  agencies  in  carry- 
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ing  out  the  provisions  of  this  section; 
and 

Fifth,  determine  what  categories  of 
information  Federal  agencies  should  be 
forbidden  to  collect. 

To  fulfill  these  responsibilities  the 
Commission  would  have  rulemaking  au- 
thority, the  power  to  hold  hearings,  ad- 
minister oaths  and  receive  evidence,  in- 
cluding complaints  of  violations  of  pro- 
visions of  the  Act,  and  subpena  power. 
Additionally  the  Commission  could  gain 
access  to  any  agency  information  system 
and  any  identifiable  information,  so  long 
as  appi'opriate  safeguards  are  main- 
tained to  insure  confidentiality. 

The  Commission's  powers  are  more 
limited  than  those  provided  in  other 
earlier  proposals.  For  example,  its  activi- 
ties are  limited  to  concern  with  the  pro- 
visions of  this  act  and  not  any  other  free- 
dom of  information  legislation;  and  it 
will  not  be  able  to  issue  orders  directing 
an  agency  to  comply  with  the  require- 
ments of  the  act.  However,  the  Commis- 
sion will  serve  as  a  focus  of  attention  for 
Information  and  privacy  issues  and  will 
also  be  a  watchdog  over  agencies  which 
are  responsible  for  implementing  the  pro- 
visions of  the  act. 

In  my  view,  this  Commission  would  be 
an  essential  element  in  the  implementa- 
tion of  privacy  legislation.  As  the  bill 
presently  reads,  it  contains  no  provision 
for  the  establishment  of  an  administra- 
tive body  to  oversee  implementation  of 
the  legislation.  I  know  some  say  we  should 
take  a  "wait  and  see"  attitude  about  a 
privacy  commission. 

However,  such  a  "wait  and  see"  atti- 
tude is  exactly  the  opposite  of  what  is 
needed,  because  the  major  problems  of 
implementation  and  the  inevitable  ad- 
justments in  the  ways  agencies  work  are 
going  to  occur  at  the  beginning  of  the 
program,  not  later  on.  At  a  minimum, 
this  Commission  should  be  established 
to  oversee,  monitor,  and  evaluate  the 
newly  legislated  safeguard  requirements 
and  to  offer  information  and  assistance 
to  Federal  agencies  in  their  efforts  to 
comply  with  the  act.  As  with  any  new 
program,  there  will  be  problems  and  these 
problems  will  occur  in  the  beginning 
when  the  program  is  being  set  up.  A 
central  source  of  expertise  and  guidance 
and  a  coordinated  approach  to  these 
problems  should  serve  to  reduce  rather 
than  increase  administrative  costs  over 
the  long  run. 

Moreover,  we  would  be  more  than 
naive  if  we  failed  to  recognize  that  indi- 
vidual Federal  agencies  cannot  be  ex- 
pected to  take  an  aggressive  role  in  en- 
forcing privacy  legislation.  Enforcement 
of  the  provisions  of  this  bill  will  be  sec- 
ondary to  each  agency's  legislative  man- 
date and  will,  of  necessity,  cause  some 
inconvenience.  I  believe  it  is  clear  that 
making  administration  of  privacy  stand- 
ards eveiT  agency's  responsibility  really 
means  making  it  no  agency's  responsi- 
bility. Only  by  providing  a  separate  in- 
dependent agency  to  act  as  a  focus  for 
privacy  activities  and  concerns  and  for 
coordinating  the  privacy  programs  of  the 
various  Federal  agencies  can  we  be  as- 
sured to  imiform  effective  enforcement 
of  the  rights  guaranteed  by  this  bill. 


Mr.  Chairman,  this  Commission  is  very 
much  in  the  interest  of  getting  legislation 
which  affects  the  privacy  of  all  Ameri- 
can citizens  and  specifically  Federal  em- 
ployees. I  veiT  much  hope  and  urge  that 
the  committee  will  adopt  this  amend- 
ment. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  I  rise  in  opposition  to  the 
amendment. 

(Mr.  MOORHEAD  of  Pennsylvania 
asked  and  was  given  permission  to  revise 
and  extend  his  remarks.) 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  I  rise  in  opposition  to  this 
amendment  with  great  regret,  because 
the  gentleman  from  Maryland  was  one 
of  the  most  productive  members  of  the 
subcommittee  in  helping  draft  this  legis- 
lation. 

I  do  have  to  oppose  the  amendment, 
first,  because  it  was  considered  in  sub- 
committee and  voted  down.  Second,  it 
was  considered  in  the  full  committee,  and 
it  was  voted  down. 

I  can  understand  why  the  gentleman 
from  Maryland  asked  unanimous  con- 
sent to  dispense  with  the  reading  of  the 
amendment,  because  it  is  a  long,  thi-ee- 
page  amendment.  It  is  really  a  bill  in  and 
of  itself. 

I  do  oppose  this  amendment  to  create 
a  Federal  privacy  commission  for  a  num- 
ber of  important  reasons. 

First,  as  I  say,  it  was  voted  down  at 
the  markup  session.  It  was  overwhelm- 
ingly defeated. 

Second,  it  would  add  to  the  overall 
cost  of  the  bill  and  create  another  level 
of  bureaucracy  between  the  citizen  and 
the  Federal  agency  and  his  right  to  his 
own  personal  records. 

Third,  it  could  impede  the  operation 
of  the  various  civil  remedies  afforded 
to  individual  Americans  in  the  courts. 

Fourth,  as  President  Ford  stated  in 
his  remarks  referred  to  earlier  in  the 
debate: 

I  do  not  favor  establishing  a  separate 
commission  or  board  biireaucracy  empowered 
to  define  privacy  in  its  own  *  erms  and  to 
second-guess  citizens  and  agencies. 

It  seems  to  me  that  it  would  be  better 
to  have  an  independent  branch  of  the 
Government,  that  is,  the  judicial  branch, 
oversee  the  Executive  rather  than  an- 
other branch  of  the  executive  overseeing 
the  Executive. 

Finally,  if,  in  this  instance,  the  courts 
do  not  do  the  excellent  job  they  have 
done  under  the  Freedom  of  Information 
Act,  then  we  in  Congress  can  always  in 
the  future  create  a  privacy  board. 

But  if  we  create  this  commission  it  will 
surely  develop  its  own  constituency,  and 
be  extremely  difficult  to  reverse  if  we 
have  made  a  mistake. 

Instead,  Mr.  Chairman,  this  bill,  pat- 
terned after  the  Freedom  of  Information 
Act,  makes  each  agency  directly  respon- 
sible, and  publicly  and  legally  account- 
able for  its  faithful  administration  of 
this  law.  I  am  sure  that  the  courts  will  do 
their  duty.  Vigorous  congressional  over- 
sight will  also  help  keep  the  bureaucracy 
in  line. 

I  can  assure  the  Members  that  our 
committee  will  fully  exercise  such  au- 
thority. Therefore,  I  urge  the  defeat  of 
the  amendment. 


Mr.  HOLIFIELD.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  MOORHEAD  of  Pennsylvania.  I 
yield  to  the  gentleman  from  California. 

Mr.  HOLIFIELD.  Mr.  Chairman,  I  am 
pleased  with  the  statement  made  by  the 
gentleman  from  Pennsylvania.  As  the 
gentleman  has  stated,  this  creates  an- 
other bureau  to  watch  the  watchers,  one 
might  say,  and  it  also  gives  this  com- 
mission some  powers  to  make  recom- 
mendations, rules,  and  regulations  on  the 
basis  of  their  judgment  rather  than  upon 
the  basis  of  the  language  of  the  bill, 
which  I  think  is  adequate  enough  to  give 
the  citizens  a  right. 

It  also  would  mean  that  undoubtedly 
people  who  were  dissatisfied  would  go  to 
the  commission  for  relief,  rather  than  to 
let  their  wishes  be  known  to  the  courts, 
or  if  they  did  not  want  to  go  to  the  courts 
to  go  to  the  committee,  which  will  have 
continuing  oversight  over  this. 

This  is  a  committee  which  has  had  the 
interest  to  hold  the  hearings,  and  de- 
velop this  bill  after  a  great  many  con- 
sultations with  people  in  the  Department 
of  Justice  and  other  departments  of  the 
Government,  and  also  with  representa- 
tives of  the  administration.  The  Presi- 
dent even  went  out  of  his  way  in  his  mes- 
sage on  October  9  to  say  specifically  that 
we  should  not  create  a  commission,  as 
the  gentleman  from  Pennsylvania  haj? 
mentioned. 

So,  for  that  reason,  as  well  as  others, 
I  think  this  ought  to  be  voted  down.  In 
making  that  statement,  may  I  add  fur- 
ther that  I  certainly  do  not  want  to  dis- 
parage the  attitude  or  the  industry  of  the 
gentleman  from  Maryland  (Mr.  Gude), 
who  has  been  a  fine  member  of  our  com- 
mittee. 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
move  to  strike  the  requisite  number  of 
words,  and  I  rise  in  opposition  to  the 
amendment. 

(Mr.  ERLENBORN  asked  and  was 
given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
join  the  gentleman  from  Pennsylvania 
(Mr.  MooRHEAD)  in  opposing  the  amend- 
ment. I  think  the  gentleman  from  Penn- 
sylvania has  very  well  articulated  the 
reasons  the  amendment  should  be  op- 
posed. Therefore,  I  hope  the  amendment 
will  be  defeated. 

Ms.  ABZUG.  Mr.  Chairman,  I  move  to 
strike  the  requisite  number  of  words,  and 
I  rise  in  favor  of  the  amendment. 

<Ms.  ABZUG  asked  and  was  given  per- 
mission to  revise  and  extend  her  re- 
marks.) 

Ms.  ABZUG.  Mr.  Chairman,  I  really  am 
somewhat  surprised  to  hear  the  gentle- 
men oppose  this  Commission,  since  this 
commission  was  modeled  on  a  bill,  H.R. 
4960,  which  was  introduced  in  February 
1973,  by  Mr.  Horton,  and  cosponsored  by 
Mr.  ERLENBORN,  and  of  course  Mr.  Gude, 
who  is  the  author  of  the  amendment, 
Mr.  Hanrahan,  Mi\  McCloskey,  Mr. 
MooRHEAD,  my  distinguished  chairman, 
Mr.  Pritchard,  Mr.  Regula,  and  Mr. 
Thone.  It  is  basically  the  same  Commis- 
sion that  was  proposed  in  the  legislation 
originated  by  these  gentleman,  and  I  am 
finding  it  very  difficult  to  figui-e  out  why 
they  have  changed  their  minds. 
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Mr.  ERLENBORN.  Mr.  Chairman,  will 
the  gentlewoman  jrield? 

Ms.  ABZUG.  Well,  I  guess  so. 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
thank  the  gentlewoman  for  her  gracious 
yielding  to  me. 

The  bill  that  the  gentlewoman  has  re- 
ferred to,  of  course,  was  not  a  privacy 
commission  because  we  did  not  have  a 
privacy  bill  before  us  at  the  time,  or  a 
privacy  act;  that  was  a  Freedom  of  In- 
formation Commission. 

Ms.  ABZUG.  I  imderstand  it  was  a 
freedom  of  information  commission,  and 
the  fact  is  that  the  same  reasons  that 
it  was  proposed  there  are  the  same  rea- 
sons it  was  proposed  here.  I  believe  we 
should  have  a  commission  which  covers 
both  the  Freedom  of  Information  Act 
and  this  Privacy  Act.  But  this  Commis- 
sion is  being  proposed  by  the  gentleman 
from  Maryland  (Mr.  Gude)  only  for  the 
privacy  act,  and  there  is  good  reason 
for  this. 

For  example,  the  bill  which  is  before 
the  other  body,  which  is  the  counterpart 
of  our  bUl,  provides  for  a  privacy  com- 
mission. We  are  charting  an  important 
course  and,  quite  contrary  to  what  my 
colleagues  have  suggested,  we  have  not 
proposed  any  judicial  or  quasl-judiciaj 
functions  for  this  Commission. 

We  are  not  proposing  a  superagency 
with  enforcement  powers  over  other 
agencies.  Quite  to  the  contrary,  what  we 
are  doing  is  suggesting  that  there  be  a 
mechanism  established  which  will  help 
us  In  the  implementation  of  this  very  im- 
portant Privacy  Act.  One  of  the  specific 
needs  will  be  to  insure  that  in  develop- 
ing rules  and  guidelines  relating  to  per- 
sonal information  systems,  agencies  will 
have  the  benefit  of  some  expertise  and 
will  achieve  some  degree  of  uniformity. 

So  it  will  really  make  it  easier  and 
more  economical  to  implement  this  legis- 
lation. 

I  find  it  very  interesting  that  it  was 
suggested  that  we  had  a  full  hearing  on 
this  matter  before  our  full  committee.  If 
I  may  refresh  the  recollection  of  my  sub- 
committee chairman,  it  is  true  that  we 
raised  it  in  the  subcommittee.  It  is  true 
it  was  defeated  in  the  subcommittee.  As 
a  matter  of  fact,  when  I  pointed  out  that 
this  was  patterned  after  the  bill  of  the 
members  of  the  committee,  they  thought 
they  would  like  to  reconsider  it.  But  this 
amendment  was  never  considered  in  full 
committee,  because  I  was  interested  in 
helping'  the  bill  get  to  the  floor,  and  I 
said  we  would  bring  these  amendments 
up  on  the  floor  instead. 

I  am  a  little  surprised,  if  I  may  have 
the  attention  of  the  Chairman.  I  was 
contradicting  him,  and  I  thought  he 
should  hear  me  contradict  him.  It  would 
be  impolite  of  me  not  to  call  it  to  his 
attention.  We  certainly  did  not  have  ac- 
tion on  this  in  the  full  committee,  but 
only  in  tlie  subcommittee.  In  the  fuU 
committee,  if  the  Cliairman  will  recall,  I 
yielded  to  the  desire  of  everyone  to  bring 
a  bill  to  the  floor,  and  we  said  we  would 
bring  up  amendments  on  the  floor. 

As  a  matter  of  fact,  I  had  tlie  impres- 
sion that  this  amendment  would  be  fa- 
vorably supported  by  the  ranking  mem- 
bers of  the  conomittee,  as  well  as  the 
Chairman,  wlien  the  gentleman  from 
Maryland  (Mr.  Gude)  proposed  it. 


If  we  want  to  make  this  bill  signifi- 
cantly workable  and  effective,  it  needs 
just  such  a  commission.  Without  it,  there 
will  be  confusion;  there  will  be  chaos. 
Each  agency  will  act  like  a  lord  making 
different  regulations  come  about  in  dif- 
ferent ways.  This  amendment  would  fur- 
nish a  mechanism  which  could  really 
help  this  act  to  become  effective. 

I  heartily  support  this  amendment. 

Mr.  GUDE.  Mr.  Chairman,  will  the 
gentlewoman  yield? 

Ms.  ABZUG.  I  yield  to  the  gentleman 
from  Maryland. 

Mr.  GUDE.  I  thank  the  gentlewoman 
for  yielding. 

I  want  to  thank  the  gentlewoman  for 
her  remarks.  Certainly  there  is  no  Mem- 
ber of  Congress  who  is  not  aware  of  the 
variation  of  the  agencies  of  the  Federal 
Government  as  far  as  their  interest  in 
the  sensitivity  of  citizens'  rights.  We  can 
see  some  agencies  going  off  in  one  direc- 
tion, unconcerned  about  privacy,  and 
others  complying  with  this  bill.  We  need 
this  commission  desperately. 

Mr.  KOCH.  Mr.  Chairman,  I  move  to 
strike  the  requisite  number  of  words,  and 
I  rise  in  support  of  the  amendment  of- 
fered by  the  gentleman  from  Maryland 
(Mr.  Gude). 

The  Federal  Privacy  Board  was  incor- 
porated into  the  original  legislation 
which  I  first  initiated,  and  I  have  always 
supported  that  Board.  I  recognize  that 
reasonable  people  can  disagree  on  any 
matter,  and  I  recognize  the  disagreement 
here.  Arg\unents  have  been  given  on  both 
sides,  and  while  I  support  the  Federal 
Privacy  Board,  I  do  not  for  a  moment 
believe  that  those  who  are  in  opposition 
do  so  because  they  want  to  weaken  the 
legislation.  It  is  a  philosophical  matter 
as  to  whether  or  not  we  want  to  intro- 
duce what  some  have  called  another  layer 
of  Government. 

What  I  should  like  to  point  out  to  the 
Members  is  that  whether  we  call  it  a 
Federal  Privacy  Board  and  give  it  Inde- 
pendent status,  or  pass  the  legislation 
without  the  Federal  Privacy  Board  In 
accordance  with  the  Gude  amendment, 
we  must  have  some  kind  of  a  privacy 
board  to  regulate  what  will  happen,  and 
the  functions  of  the  Federal  Privacy 
Board  will  be  executed  probably  by  OMB. 
But  they  ■will  not  be  able  to  execute 
them  as  well,  as  efficiently,  as  ably  as  a 
Federal  Privacy  Board  given  the  powers 
that  the  Gude  amendment  would  give  to 
it.  I  think  it  is  a  very  important  amend- 
ment. I  am  pleased  that  the  Senate  has 
that  provision  in  its  bill. 

I  would  hope  that  ultimately  whatever 
legislation  is  enacted  by  both  Houses  of 
this  Congress  we  will  incorporate  this  in 
the  Federal  privacy  bill. 

The  CHAIRMAN.  The  question  is  on 
the  amendment  offered  by  the  gentleman 
from  Maryland  (Mr.  Gude). 

The  question  was  taken;  and  on  a  di- 
vision (demanded  by  Mr.  Gude)  there 
were — ayes  9,  noes  29. 

So  the  amendment  was  rejected. 

AMENDMENT   OFFERED  BY  MR.  KOCH 

Mr.  KOCH.  Mr.  Chairman,  I  offer  an 
amendment. 

Tlie  Clerk  read  as  follows: 

Amendment  ofTered  by  Mr.  Koch:  Pape  29, 
line  24,  immediately  after  "subsection"  In- 


sert "and  agency  notices  published  tinder 
subsection  (e)  (2)  of  this  section". 

Mr.  KOCH.  Mr.  Chairman,  I  discussed 
this  amendment  with  both  sides  of  the 
aisle  and  if  I  imderstand  It  correctly  it 
is  acceptable  to  them,  so  I  will  not  be- 
labor the  point.  It  merely  requires  that 
the  Office  of  the  Federal  Register  shall 
annually  compile  and  publish  rules  and 
notices  as  opposed  to  rules  as  now  pro- 
vided in  the  bill  itself. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chairman,  if  the  gentleman  will  yield,  we 
have  no  objection  to  the  amendment. 

Mr.  ERLENBORN.  Mr.  Chairman,  if 
the  gentleman  will  yield,  we  have  no 
objection. 

Mr.  GOLDWATER.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  KOCH.  I  yield  to  the  gentleman 
from  California.   

(Mr.  GOLDWATER  asked  and  was 
given  permission  to  revise  and  extend 
his  remarks.)   

Mr.  GOLDWATER.  Mr.  Chairman,  I 
rise  in  support  of  the  amendment  pre- 
sented by  my  colleague  from  New  York 
(Mr.  Koch)  .  A  directory  describing  e£w:h 
personal  information  system  is  a  vital 
tool  for  the  citizen.  Without  it,  he  could 
search  fruitlessly  for  particular  data 
banks  among  the  more  than  850  in  the 
Federal  Government.  We  miist  require 
the  Government  to  do  more  than  end 
secrecy  about  the  existence  of  personal 
Information  they  keep.  We  must  puU 
away  the  cloak  of  mystery  about  how 
to  get  access  to  personal  files  or  obtain 
a  copy  by  mail. 

The  legislation  before  us  provides  only 
for  printing  the  existence  and  character 
of  these  personal  information  systems  in 
the  Federal  Register?  This  would  mean 
up  to  900  different  entries  could  be  spread 
over  a  12-month  period.  Asking  individ- 
uals to  wade  through  copies  of  the  Fed- 
eral Register  is  foolhar^.  Simply  cata- 
loging agencywide  regulations  will  simi- 
larly frustrate  the  citizen  searching  for 
a  specific  system, 

Mr.  Chairman,  the  corrective  language 
proposed  by  Mr.  Koch  WIU  give  us  the 
directory  of  Federal  data  banks  we  need 
and  I  urge  its  adoption. 

The  CHAIRMAN.  The  question  is  on 
the  amendment  offered  by  the  gentleman 
from  New  York  (Mr.  Koch)  , 

The  amendment  was  agreed  to. 

AMENDMENT  OFFERED  BT  MS.  ABZTTG 

Ms.  ABZUG.  Mr.  Chairman,  I  offer  an 
amendment. 

The  Clerk  read  as  follows : 

Amendment  offered  by  Ms.  Abzug:  Page  34, 
line  12,  strike  out  line  12  and  all  that  fol- 
lows through  line  14. 

Page  34,  line  15,  change  "(4)"  to  "(3)". 

(Ms.  ABZUG  asked  and  was  given  per- 
mission to  revise  and  extend  her  re- 
marks.) 

Ms.  ABZUG.  Mr.  Chairman,  I  object 
to  this  exemption  for  many  of  the  same 
reasons  that  I  objected  to  the  general 
exemption  for  the  CIA.  Exemptions 
should  be  defined  in  specific  terms  and 
in  terms  related  to  the  societal  interest 
or  public  policy  to  be  served. 

Yet,  here  again,  we  have  defined  the 
exemption  in  terms  of  the  function  of 
the  agency  rather  than  in  terms  of  the 
nature  of  the  records.  What  sensitive 
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data  are  we  seeking  to  protect  by  allow- 
ing the  Secret  Service  to  exempt  all  its 
records  from  the  requirements  of  the 
bill? 

The  committee  report  tells  us  on  page 
19  that: 

Access  to  Secret  Service  Intelligence  flies  on 
certain  Individuals  would  vitiate  a  critical 
part  of  Secret  Service  work  which  was  specif- 
ically recommended  by  the  Warren  Com- 
mission. . . . 

This  Is  ridiculous.  I  read  the  Warren 
Commission  report.  What  did  it  recom- 
mend? What  it  recommended  was  that 
there  be  maintenance  of  more  selective 
files  in  a  more  efficient  and  sophisticated 
manner,  specifically,  for  example,  by  con- 
version to  automatic  data  processing. 

I  am  not  convinced  that  the  main- 
tenance of  some  84,000  files — which  is  the 
number  of  files  maintained  by  the  Secret 
Service,  according  to  the  Ervln  Sub- 
committee on  Constitution  Rights  report 
just  Issued — Is  any  indication  that  the 
Secret  Service  Is  now  doing  a  better  job 
of  "attempting  to  identify  those  persons 
who  might  prove  a  danger  to  the  Presi- 
dent." The  mere  size  of  this  group  may 
indicate  quite  the  contrary ;  but  that  also 
is  not  the  point. 

Even  assuming  that  these  files  must  be 
maintained  and  perhaps  there  Is  justi- 
fication for  maintaining  some  300  or  400 
files  I  fail  to  see  the  connection  between 
this  exemption  and  the  Warren  Com- 
mission recommendations.  How  would 
access  to  one's  files  Interfere  with  the 
mandate  of  the  Secret  Service? 

As  a  matter  of  fact,  the  Ervin  Sub- 
committee on  Constitutional  Rights  made 
a  comment  about  this  and  they  said  that 
withholding  permission  for  revision  of 
files  by  individuals  concerned  would  seem 
to  serve  no  valid  pmpose.  Surely  the 
Secret  Service  has  nothing  to  gain  by 
maintaining  erroneous  information  that 
can  be  corrected  by  individuals — and 
that  Is  one  of  the  prime  rights  under  this 
act.  If  we  are  trying  to  prevent  acts  of 
violence,  how  does  disclosure  of  informa- 
tion defeat  that  goal?  On  argument  could 
well  be  made  that  such  disclosure  would, 
in  fact,  act  as  a  deterrent. 

So  before  voting  on  this  amendment, 
it  should  be  clear  to  all  of  you  that  the 
striking  of  the  proposed  exemption  will 
have  absolutely  no  effect  on  the  essential 
work  of  the  Secret  Service,  which  is  the 
maintenance  of  accurate  and  selective 
files.  It  will  have  no  effect  on  its  func- 
tions. All  I  am  saying  is,  if  there  are 
Secret  Service  files,  as  indeed  there  are, 
they  have  enough  protection  under  the 
exemption  provisions  of  this  act.  But  if 
there  are  people's  names  listed  galore,  as 
we  know  there  are  in  their  files,  because 
they  said  they  disagreed  with  what  some- 
body in  Government  said,  they  have  a 
right  to  know  what  cranks  are  making 
statements  against  them.  They  have  a 
right  to  correct  their  files.  They  have  a 
right  to  know  whether  their  privacy  is 
being  invaded. 

I  think  it  is  shocking  that  we  should 
take  a  particular  agency  and  give  it  a 
blanket  exemption,  when  there  Is  ample 
protection  under  the  act.  We  are  again 
sacrificing  basic  Individual  rights  of 
privacy  for  some  strange  reason  that  is 
mumbo-jimibo. 


If  one  mentions  the  CIA,  he  cannot  do 
a  thing.  If  one  mentions  the  Secret  Serv- 
ice, he  cannot  do  a  thing.  It  is  time  we 
stopped  this  mindless  mentioning  of 
agencies  and  accomplish  the  real  pur- 
poses of  this  bill. 

I  urge  support  of  my  amendment. 

Mr.  ERLENBORN.  Mr.  Chau-man,  I 
rise  in  opposition  to  the  amendment. 

Mr.  Chairman,  the  amendment  would 
strike  the  specific  exemption  provision 
on  page  34,  lines  12  through  14,  of  the 
protective  services  of  the  President  of 
the  United  States. 

This  does  not  exempt  particularly 
from  the  operation  of  the  bill  the  main- 
tenance of  these  records.  The  sections 
that  could  be  under  regulations  ex- 
empted are  (c)(3),  (d),  (e) (1) (2)  (G) 
and  (H) . 

Now,  if  I  am  Interpreting  this  cor- 
rectly, and  I  think  I  am,  this  still  would 
require  an  Identification  of  the  system 
under  section  (e)(1),  lines  11  through 
24. 

That  would  require  that  In  the  Federal 
Register  the  following  things  be  pub- 
lished: 

"(A)  the  name  and  location  of  the  system; 

"(B)  the  categories  of  Individuals  on  whom 
records  are  maintained  in  the  system; 

"(C)  the  categories  of  records  maintained 
In  the  system; 

"(D)  each  routine  purpose  for  which  the 
records  contained  In  the  system  are  used, 
or  Intended  to  be  used,  including  the  cate- 
gories of  users  of  tlie  records  for  each  such 
purpose; 

"(E)  the  policies  and  practices  of  the 
agency  regarding  storage,  retrlevabillty,  ac- 
cess controls,  retention,  and  disposal  of  the 
records; 

"(F)  the  title  and  business  address  of  the 
agency  official  who  is  responsible  for  the  sys- 
tem of  records; 

That  means  that  many  of  the  provi- 
sions of  the  act,  and  I  think  also  includ- 
ing the  prohibition  of  transfer  to  other 
agencies,  except  for  those  purposes  that 
have  been  identified  as  routine  uses,  will 
be  applicable  to  these  records. 

I  think  Uie  only  real  harm  we  could 
envLsion  would  be  transfer  of  this  infor- 
mation to  some  other  agency  where  the 
person  would  be  harmed  in  his  applica- 
tion for  employment  or  some  other  right 
or  privilege  under  the  laws  of  the  United 
States. 

Since  these  other  provisions  are  still 
applicable  to  the  system,  I  tliink  that  the 
specific  exemption  here  providing  that 
access  not  be  made  available  to  the  per- 
sons who  are  named  in  the  system  is 
a  valid  exemption,  one  that  Ls  necessaiT- 
It  falls  under  the  same  general  category 
of  law  enforcement  wliere  we  already 
have  an  exemption.  Tlierefore,  I  think 
the  amendment  should  be  defeated. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
C^iairman,  I  rise  in  opposition  to  the 
amendment. 

(Mr.  MOORHEAD  of  Pennsylvania 
asked  and  was  given  permission  to  re- 
vise and  extend  his  remarks.) 

Mr.  MOORHE.\D  of  Pennsylvania.  Mr. 
Chairman,  there  is  much  of  the  criticism 
of  the  Secret  Sei-vice  by  tlie  gentlewoman 
from  New  York  that  is  correct.  Tlie  list 
of  the  protective  semce  by  the  Secret 
Service  has  gotten  too  broad.  It  does  con- 
tain names  of  people  who  are  not  a  real 


threat,  but  merely  dissidents  exercis- 
ing the  American  right  of  dissent. 

But,  on  the  other  hand,  the  list  also 
contains  the  names  of  people  who  are  a 
real  threat,  and  they  contain  informers 
and  information  about  the  techniques  of 
protection.  We  have  to  recognize  that  in 
this  day  and  age,  unfortunately,  assas- 
sination, holding  hostage  and  killing  has 
become  too  prevalent  so  that  an  amend- 
ment wloich  completely  eliminates  the 
secrecy  of  the  legitimate  protective  right 
of  the  Secret  Service  just  goes  too  far. 

As  I  have  discussed  with  the  gentle- 
man from  IlUnois  (Mr.  Erlenborn)  and 
as  we  have  said  to  the  gentlewoman  from 
New  York  (Ms.  Abzug),  we  intend  to 
hold  a  hearing  and  hold  the  feet  of  the 
Secret  Service  to  the  fire  to  weed  out 
and  make  this  list  really  something  small 
so  that  they  can  be  effective.  If  it  is  a 
broad  list,  it  really  does  not  do  the  job 
we  want  to  have  done  to  protect  not  only 
the  President,  but  other  officers  of  the 
Government  and  visiting  dignitaries. 

It  seems  to  me  that  the  amendment 
goes  too  far.  We  cannot  be  sure  they 
would  be  exempt  under  other  exemp- 
tions, and  I  think  the  correct  way  to 
proceed,  as  I  have  promised.  Is  to  hold 
intensive,  hard-hitting  hearings  next 
year. 

I  would  ask  the  gentleman  from  Illi- 
nois if,  as  he  told  me  in  private,  he  would 
cooperate  fully  in  this  endeavor. 

Mr.  ERLENBORN.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  MOORHEAD  of  Pennsylvania.  I 
yield  to  the  gentleman  from  Illinois. 

Mr.  ERLENBORN.  Mr.  Chairman,  I 
agree  with  the  gentleman,  and  I  hope 
we  will  hold  those  hearings  early  in  the 
next  Congress. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Chau-man,  I  thank  the  gentleman,  and 
I  tu-ge  the  defeat  of  the  amendment. 

The  CHAIRMAN  pro  tempore  (Mr. 
Brademas)  .  The  question  is  on  the 
amendment  offered  by  the  gentlewoman 
from  New  York  (Ms.  Abzug). 

The  amendment  was  rejected. 

Mr.  MOORHEAD  of  Pemisylvania.  Mr. 
Chairman,  I  move  to  strike  the  requisite 
number  of  words. 

Mr.  Chairman,  before  the  Committee 
rises,  I  wish  to  stunmarize  briefly  the 
present  situation  on  the  privacy  bilL  On 
October  9,  President  Ford  issued  a  state- 
ment, which  I  include  at  tliis  point  in  the 
Record,  endorsing  H.R.  16373,  the 
Privacy  Act  of  1974: 

Statement  by  the  President 

Legislation  to  protect  personal  privacy  is 
making  significant  progress  in  the  Congress. 
I  am  deliglited  about  the  prospect  of  House 
and  Senate  action  at  this  session. 

Renewed  national  efforts  to  strengthen 
protections  for  personal  privacy  should  begin 
in  Washington.  We  should  start  by  enacting 
uniform  fair  information  practices  for  the 
agencies  of  the  Federal  government.  This  will 
give  us  an  invaluable  operating  experience 
as  we  continue  to  examine  and  recommend 
needed  actions  at  the  State  and  local  level 
and  in  the  private  sector. 

The  immediate  objective  should  be  to  give 
every  citizen  the  right  to  inspect,  challenge 
and  correct,  if  necessary,  Information  about 
him  contained  in  Federal  agency  records  and 
to  assure  him  a  remedy  for  illegal  invasions 
of  privacy  by  Federal  agencies  accountable 
for  safeguarding  his  records.  In  legislating, 
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the  right  of  privacy,  of  course,  must  be  bal- 
anced against  equally  valid  public  interests 
in  freedom  of  Information,  national  defense, 
foreign  policy,  law  enforcement,  and  in  a 
high  quality  and  trustworthy  Federal  worlc 
force. 

Immediately  after  I  assumed  the  chair- 
manship, as  Vice  President,  of  the  Cabinet- 
level  Domestic  Council  Committee  on  the 
Right  of  Privacy,  I  aslied  the  Office  of  Man- 
agement and  Budget  to  work  Jointly  with  the 
Committee  staff,  the  Executive  agencies  and 
tlie  Congress  to  work  out  realistic  and  effec- 
tive legislation  at  the  earliest  possible  time. 
Substantial  progress  has  been  made  by  both 
the  Senate  and  the  House  on  bills  extending 
personal  privacy  protections  to  tens  of  mil- 
lions of  records  containing  personal  informa- 
tion in  hundreds  of  Federal  data  banks. 

H.R.  16373,  the  Privacy  Act  of  1974,  has 
my  enthusiastic  support,  except  for  the  pro- 
visions which  allow  unlimited  individual  ac- 
cess to  records  vital  to  determining  eligibility 
and  promotion  in  the  Federal  service  and 
access  to  classified  information.  I  strongly 
tu-ge  floor  amendments  permitting  workable 
exemptions  to  accommodate  these  situations. 

The  Senate,  also,  has  made  substantial 
progress  m  writing  privacy  legislation.  S.  3418 
parallels  the  House  bill  in  many  respects,  taut 
I  believe  major  teclinical  and  substantive 
amendments  are  needed  to  perfect  the  bill.  I 
do  not  favor  establishing  a  separate  Com- 
mission or  Board  bureaucracy  empowered  to 
define  privacy  In  its  own  terms  and  to  sec- 
ond guess  citizens  and  agencies.  I  vastly  pre- 
fer an  approach  wliich  makes  Federal 
agencies  fully  and  publicly  accountable  for 
legally  mandated  privacy  protections  and 
which  gives  the  individual  adequate  legal 
remedies  to  enforce  what  he  deems  to  be  his 
own  best  privacy  Interests. 

The  adequate  protection  of  personal  pri- 
vacy requhes  legislative  and  executive  initia- 
tives in  areas  not  addressed  by  H.R.  16373 
and  S.  3418.  I  liave  asked  Executive  branch 
officials  to  continue  to  work  with  tlie  Con- 
gress to  assure  swift  action  on  measures  to 
strengthen  privacy  and  confidentiality  in  in- 
come tax  records,  crlmhial  Justice  records  and 
other  areas  identified  as  needed  privacy  ini- 
tiatives by  the  Domestic  Council  Committee 
on  the  Right  of  Privacy. 

He  made  two  points  on  which  this  en- 
dorsement was  conditioned — 

First,  adoption  of  what  has  been  em- 
bodied in  the  Erlenborn  amendment; 
and 

Second,  defeat  of  any  amendment  call- 
ing for  creation  of  a  so-called  Privacy 
Commission. 

Mr.  Chairman,  both  of  these  condi- 
tions have  been  met.  While  I  pei-sonally 
opposed  the  Ei-lenborn  amendment  and 
voted  Eigainst  it,  it  was  nevertheless 
adopted  yesterday  on  a  192  to  177  re- 
corded vote.  The  amendment  to  estab- 
lish a  Privacy  Commission,  offered  by  the 
gentleman  from  Maryland  (Mr.  GtroE* 
earlier  today,  was  defeated. 

Mr.  Chairman,  tliis  bill,  as  now  be- 
fore us,  therefore  meets  the  specific  cri- 
teria set  forth  for  privacy  legislation  by 
President  Ford  last  month.  I  urge  Mem- 
bers on  both  sides  of  the  aisle  to  give  it 
the  same  entliusiastic  support  as  that 
expressed  by  President  Ford  and  by 
many  others  from  all  parts  of  the  politi- 
cal spectnim.  We  do  not  claim  that  will 
solve  all  of  the  privacy  problems  which 
abound  in  modern  society.  It  is  not  a 
perfect  bill:  But  it  is  a  start  and  an  im- 
portant fii-st  step  in  the  right  direction. 

Mr.  Chairman,  section  522a(b)  <2)  of 
the  bill  allows  an  agency  to  disclose 
records  contained  in  a  system  of  records 


"for  a  routine  use  described  in  any 
rule  *  *  *." 

It  would  be  an  impossible  legislative 
task  to  attempt  to  set  forth  all  of  the 
appropi'iate  uses  of  Federal  records  about 
an  identifiable  individual.  It  is  not  the 
purpose  of  the  bill  to  restrict  such  ordi- 
nary uses  of  the  information.  Rather 
than  attempting  to  specify  each  proper 
use  of  such  records,  the  bill  gives  each 
Federal  agency  the  authority  to  set  forth 
the  "routine"  pui'poses  for  which  the 
records  are  to  be  used  under  the  guid- 
ance contained  in  the  committee's  re- 
port. 

In  this  sense  "routine  use"  does  not 
encompass  merely  the  common  and 
ordinary  uses  to  which  records  are  put, 
but  also  includes  all  of  the  proper  and 
necessary  uses  even  if  any  such  use  oc- 
curs infrequently.  For  example,  individ- 
ual income  tax  return  records  are  rou- 
tinely used  for  auditing  the  determina- 
tion of  the  amount  of  tax  due  and  for 
assistance  in  collection  of  such  tax  by 
civil  proceedings.  They  are  less  often 
used,  however,  for  referral  to  the  Justice 
Department  for  possible  criminal  prose- 
cution in  the  event  of  possible  fraud  or 
tax  evasion,  though  no  one  would  argue 
that  such  referral  is  improper;  thus  the 
"routine"  use  of  such  records  and  sub- 
section <b)  (2)  might  be  appropriately 
construed  to  permit  the  Internal  Revenue 
Service  to  list  in  its  regulations  such  a 
referral  as  a  "routine  use." 

Again,  if  a  Federal  agency  such  as  the 
Housing  and  Urban  Development  De- 
partment or  the  Small  Business  Admin- 
istration were  to  discover  a  possible 
fraudulent  scheme  in  one  of  its  programs 
it  could  "routinely,"  as  it  does  today,  re- 
fer the  relevant  records  to  the  Depart- 
ment of  Justice,  or  its  investigatory  arm, 
the  FBI. 

Mr.  Chairman,  the  bill  obviously  is  not 
intended  to  proliibit  such  necessary  ex- 
changes of  information,  providing  its 
rulemaking  procedures  are  followed.  It 
is  intended  to  prohibit  gratuitous,  ad  hoc, 
disseminations  for  private  or  othemise 
irregular  purposes.  To  this  end  it  would 
be  sufficient  if  an  agency  publishes  as  a 
"routine  use"  of  its  information  gathered 
in  any  program  that  an  apparent  viola- 
tion of  the  law  will  be  referred  to  the 
appropriate  law  enforcement  authorities 
for  investigation  and  possible  criminal 
prosecution,  civil  court  action,  or  regula- 
tory order. 

It  should  be  noted  that  the  "routine 
use"  exception  is  in  addition  to  the  ex- 
ception provided  for  dissemination  for 
law  enforcement  activity  imder  subsec- 
tion (b)  (6)  of  the  bill.  Thus  a  requested 
record  may  be  disseminated  under  either 
the  "routine  use"  exception,  the  "law 
enforcement"  exception,  or  both  sections, 
depending  on  the  circumstances  of  the 
case. 

Mr.  Chairman,  section  552a <b^  (6)  au- 
thorizes dissemination  of  records  con- 
tained in  a  system  of  records  "to  another 
agency  or  to  an  Instrumentality  of  any 
governmental  jurisdiction  within  or  un- 
der the  control  of  the  United  States  for 
a  law  enforcement  activity  if  the  activ- 
ity is  authorized  by  law,  and  if  the  head 
of  tlie  agency  or  insti-umentality  has 
made  a  written  request  *  •  *." 


The  words  "head  of  the  agency"  de- 
sei-ve  elaboration.  The  committee  recog- 
nizes that  the  heads  of  Government  de- 
partments cannot  be  expected  to  per- 
sonally request  each  of  the  thousands  of 
records  which  may  properly  be  dissemi- 
nated under  this  subsection.  If  that  were 
required,  such  officials  could  not  perform 
their  other  duties,  and  in  many  cases, 
they  could  not-  even  perform  record  re- 
questing duties  alone.  Such  duties  may 
be  delegated,  like  other  duties,  to  other 
officials,  when  absolutely  necessaiT  but 
never  below  a  section  chief,  and  this  is 
what  is  contemplated  by  subsection  (b) 
1 6 ) .  The  Attorney  General,  for  example, 
will  have  the  power  to  delegate  the  au- 
thority to  request  the  thousands  of  rec- 
ords which  may  be  required  for  the  op- 
eration of  the  Justice  Department  under 
this  section. 

Mr.  Chairman,  "agency"  is  given  the 
meaning  which  it  carries  elsewhere  in 
the  Freedom  of  Information  Act,  5 
United  States  Code,  section  551(1),  as 
amended  by  H.R.  12471  of  this  Congress, 
section  552(e),  on  which  Congress  has 
acted  to  override  the  veto.  The  present 
bill  is  intended  to  give  "agency"  its 
broadest  statutory  meaning.  This  will 
permit  employees  and  officers  of  the 
agency  which  maintains  the  records  to 
have  access  to  such  records  if  they  have 
a  need  for  them  in  the  performance  of 
their  duties.  For  example,  within  the  Jus- 
tice Department — which  is  an  agency  un- 
der the  bill — transfer  between  divisions  of 
the  Department,  the  U.S.  Attorneys'  of- 
fices, the  Parole  Board,  and  the  Federal 
Bureau  of  Investigation  would  be  on  a 
need-for-the-record  basis.  Transfer  out- 
side the  Justice  Department  to  other 
agencies  would  be  more  specifically  reg- 
ulated. Thus,  transfer  of  information  be- 
tween the  FBI  and  the  Criminal  Division 
of  the  Justice  Department  for  official 
purposes  would  not  require  additional 
showing  or  authority,  in  contrast  to 
transfer  of  such  information  from  the 
FBI  to  the  Labor  Department. 

Mr.  Chairman,  this  bill  is  not  designed 
to  interfere  with  access  to  information  by 
the  courts.  Thus  a  court  is  not  defined 
as  an  "agency"  nor  is  it  intended  to  be 
a  "person"  for  purposes  of  this  legisla- 
tion. Therefore,  the  necessary  orderly 
flow  of  information  from  Government 
agencies  to  the  courts  will  not  be  Im- 
peded. The  Congress  is  treated  similarly 
to  the  courts;  it  is  also  excluded  from  the 
definition  of  "agency." 

Mr.  HOLIFIELD.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  MOORHEAD  of  Pennsylvania.  I 
yield  to  the  distinguished  chairman  of 
the  full  committee,  the  gentleman  from 
California  (Mr.  HolifieldI. 

Mr.  HOLIFIELD.  Mr.  Chairman,  at 
this  time  I  would  like  to  pay  tribute  to 
the  chaiiTiian  of  tlie  subcommittee  and 
the  ranking  minority  member  of  that 
subcommittee,  and  all  of  the  members 
of  the  subcommittee  who  pai'ticipated  in 
this  very  long  and  laborious  and  impor- 
tant bill.  It  is  a  complicated  bill  and 
treads  new  ground,  as  the  subcommittee 
chaiiTnan  has  said.  It  may  not  be  as  com- 
plete as  some  would  want,  and  it  may 
have  some  things  in  it  others  do  not 
want. 
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It  is  scHnething  I  think  that  the  House 
can  get  behind,  and  I  do  know  the  deep 
interest  of  the  gentleman  from  Penn- 
sylvania and  the  gentleman  from  Illinois 
in  this  subject  matter,  as  well  as  the 
other  Members  of  the  committee,  and  I 
know  that  their  oversight  on  this  will  be 
an  active  and  living  oversight  in  the  days 
to  come.  You  cannot  grow  a  full-grown 
oak  by  one  act,  planting.  Every  piece  of 
legislation  that  I  have  worked  on  in  the 
32  years  I  have  been  here  has  had  to  be 
supervised  by  the  committee  or  attended 
to  and  changed  from  time  to  time,  with 
changing  conditions,  or  with  information 
that  comes  In  that  indicates  changes  are 
necessary.  I  want  to  commend  both  of 
the  gentlemen  and  members  of  the  com- 
mittee for  work  they  have  done  on  this. 
I  believe  it  Is  a  good  bill  and  I  intend  to 
vote  for  it. 

Mr.  MOORHEAD  of  Pennsylvania.  I 
thank  the  gentleman  for  his  kind  re- 

(Mr.  MOORHEAD  of  Pennsylvania 
and  was  given  permission  to  revise  and 
extend  his  remarks.) 

Mr.  KEMP.  Mr.  Chairman,  I  rise  in 
support  of  the  blU  H.R.  16373,  the  pro- 
posed Privacy  Act  of  1974,  and  the  prin- 
ciples embodied  within  it.  The  American 
people  deserve  the  type  of  protection  of 
then-  privacy  provided  by  this  legislation 
and  I  ask  that  it  be  passed  overwhelm- 
ingly. 

This  is  not  a  new  subject  area  to  me. 

During  this  Congress  I  have  sponsored 
or  cosponsored  16  separate  measiures  re- 
lating to  the  right  of  privacy.  These 
measures  would  tighten  policy  and  pro- 
cedures in  such  practices  as  the  ex- 
change of  Information  about  individuals 
between  Government  agencies  and  Gov- 
ernment and  industry;  the  use  of  social 
security  nimibers  and  other  coding  sys- 
tems as  universal  identifiers;  the  pro- 
cedures for  approval  of  wiretaps  and 
other  forms  of  electronic  surveillance; 
the  inspection  of  confidential  Federal  in- 
come tax  returns  by  unauthorized  par- 
ties; the  scope  of  the  exclusions  from 
the  Freedom  of  Information  Act;  and, 
various  forms  of  surveillance. 

As  a  member  of  the  Task  Force  on  Pri- 
vacy, the  extensive  final  report  of  which 
was  released  several  months  ago,  I  had 
an  opportunity  to  participate  in  the  for- 
mulation of  specific  recommendations  on 
what  actions  the  Congress  ought  to  take 
to  further  assure  the  adequacy  of  law 
as  to  the  right  of  privacy. 

And,  as  a  member  of  the  Committee 
on  Education  and  Labor,  I  was  deeply 
involved  in — and  supportive  of — the  en- 
actment of  the  recent  amendment  to  the 
Elementary  and  Secondai-y  Education 
Act,  an  amendment  tightening  pro- 
cedures for  disclosure  of  information 
from  student  records  maintained  by 
school  systems.  Offered  in  the  Senate  by 
the  distinguished  and  learned  Senator 
from  New  York,  James  L.  Buckley,  this 
amendment,  known  as  the  Family  Edu- 
cational Rights  and  Privacy  Act  of  1974, 
is  now  law  and  became  effective  yester- 
day. 

I  regard  the  consideration  of  this  bill 
today — the  first  comprehensive  privacy 
bill  to  be  reported  by  a  House  commit- 
tee— as  an  indication  both  of  the  actual 


need  for  the  protections  embodied  within 
it  and  of  the  growing  awareness  among 
legislators  of  that  need. 

THB  PRIVACY  ACT  0»  1974 

The  bUl  before  us,  the  Privacy  Act  of 
1974,  injects  a  new  sensitivity  to  Individ- 
ual rights  into  all  the  recordkeeping 
practices  of  the  Federal  Government. 

These  fair  information  practices  assert 
that  there  should  be  no  recordkeeping 
system  whose  existence  is  a  secret;  that 
personal  information  in  all  files  should 
be  accurate,  complete,  relevant  and  up- 
to-date;  that  individuals  should  be  able 
to  review  and  correct  almost  aU  Federal 
files  about  themselves;  that  information 
gathered  for  one  purpose  should  not  be 
used  for  another  without  the  individual's 
consent;  and,  that  the  security  and  con- 
fidentiality of  personal  files  should  be 
assured. 

The  adoption  of  these  rules  as  Federal 
policy  is  of  historic  dimensions. 

In  amending  title  5,  Government  or- 
ganization and  employees,  of  the  United 
State  Code,  to  reflect  these  rules,  the 
following  specific  requirements  would 
be  given  force  of  law: 

Permits  an  individual  to  have  access 
to  records  containing  personal  informa- 
tion on  him  kept  by  Federal  agencies,  for 
purposes  of  inspection,  copying,  supple- 
mentation and  correction — with  certain 
exceptions,  including  law  enforcement 
and  national  security  records. 

Allows  an  individual  to  control  the 
transfer  of  personal  information  about 
him  from  one  Federal  agency  to  another 
for  nonroutine  pm-poses  by  requiring  his 
prior  written  consent. 

Makes  known  to  the  American  public 
the  existence  and  characteristics  of  all 
personal  information  systems  kept  by 
every  Federal  agency. 

Prohibits  the  maintenance  by  Federal 
agencies  of  any  records  concerning  the 
political  3.nd  religious  beliefs  of  individ- 
uals unless  expressly  authorized  by  law 
or  an  individual  himself. 

Limits  availability  of  records  contain- 
ing personal  information  to  agency  em- 
ployees who  need  access  to  them  in  the 
performance  of  their  duties. 

Requires  agencies  to  keep  an  accurate 
accounting  of  transfers  of  personal  rec- 
ords to  other  agencies  and  outsiders  and 
make  such  an  accounting  available,  with 
certain  exceptions  to  the  individual  upon 
his  request. 

Requires  agencies,  through  formal 
rulemaking,  to  list  and  describe  routine 
transfers  and  establish  procedures  for 
access  by  individuals  to  records  about 
themselves,  amending  records,  handling 
medical  information,  and  charging  fees 
for  copies  of  documents. 

Makes  it  incumbent  upon  an  agency  to 
keep  records  with  such  accui'acy,  rele- 
vance, timeliness  and  completeness  as  is 
reasonably  necessary  to  assure  fairness 
to  the  individual  in  making  determina- 
tions about  him. 

Provides  a  civil  remedy  by  individuals 
who  have  been  denied  access  to  their 
records  or  whose  records  have  been  kept 
or  used  in  contravention  of  the  require- 
ments of  the  act.  The  complainant  may 
recover  actual  damages  and  costs  and 
attorney  fees  if  the  agency's  infraction 
was  willful,  arbitrary,  or  capricious. 


Makes  imlawful  possession  of  or  dis- 
closmre  of  individually  identifiable  in- 
formation by  a  government  employee 
punishable  by  a  fine  not  to  exceed  $5,000. 

Provides  that  any  person  who  requests 
or  obtains  such  a  record  by  false  pre- 
tenses is  subject  to  a  fine  of  not  to  exceed 
$5,000. 

And,  sets  forth  statutory  provisions  re- 
lating to  archival  records;  requires  an- 
nual report  from  President  on  agency 
uses  of  exemptions;  and  provides  that 
the  law  would  become  effective  180  days 
following  enactment. 

On  the  whole,  thesa  are  the  recom- 
mendations arising  from  the  initial  pro- 
tection of  privacy  bill  introduced  this 
Congress,  the  Goldwater-Koch-Kemp 
bill,  particularly  as  those  recommenda- 
tions relate  to  access,  inspection,  copying, 
supplementation,  and  correction  of  rec- 
ords. 

The  few  problems  associated  with  the 
bill  reported  by  the  Committee  are  sus- 
ceptible, I  believe,  to  remedy  through  the 
amendment  process  this  afternoon, 

PRIVACY  OF  MEDICAL  RECORDS  AND  MEDICAL 
INFORMATION 

Subsection  (f  H  (3)  of  the  proposed  sec- 
tion 552a  of  title  5  would  require  that 
each  agency  maintaining  a  system  of 
records  to  promulgate  rules  to  establish 
procedures  for  the  disclosure  to  an  in- 
dividual upon  his  request  of  his  record 
or  information  pertaining  to  him,  in- 
cluding special  procedure,  if  deemed  nec- 
essary, for  the  disclosure  to  an  individ- 
ual of  medical  records,  including  psy- 
chological records,  pertaining  to  him. 

The  committee's  report  clarifies  this 
section  with  the  following  language: 

If,  in  the  Judgment  of  the  agency,  the 
transmission  of  medical  information  directly 
to  a  requesting  individual  could  have  an  ad- 
verse effect  upon  such  individual,  the  rules 
which  the  agency  promulgates  should  pro- 
vide means  whereby  an  individual  who  would 
be  adversely  affected  by  receipt  of  such  data 
may  be  apprised  of  it  in  a  manner  which 
would  not  cause  such  adverse  effects.  An  ex- 
ample of  a  rule  serving  such  purpose  would 
be  transmission  to  a  doctor  named  by  the 
requesting  individual. 

As  one  who  is  particularly  concerned 
v/ith  the  right  of  privacy  as  it  pertains  to 
medical  records  and  information — those 
records  and  that  information  held  by  the 
Federal  a,gencies  as  well  as  those  held 
within  the  States — I  am  encouraged  by 
the  direction  of  the  committee's  action 
in  this  regard.  But,  more  should  be  done. 

It  is  for  that  reason  that  I  introduced, 
on  October  11,  the  bill,  H.R.  17323,  to  es- 
tablish a  Federal  Medical  Privacy  Board 
with  responsibility  for  promoting  pro- 
tection of  the  right  of  privacy  as  it  re- 
lates to  personal  medical  information. 

Tliat  bill  would  establish  a  compre- 
hensive, mandatory  program  of  protec- 
tion of  the  confidentiality  of  medical  rec- 
ords held  by  Federal  agencies  and  would 
establish  a  financial  assistance  program 
to  States  which  develop  adequate  pro- 
grams for  the  protection  of  non-Federal 
records,  held  by  Government  or  within 
the  private  sector,  in  their  respective 
States. 

This  subject  is  too  serious— and  poten- 
tially too  far-reaching — to  be  dealt  with 
as  just  one  of  many  items  to  be  covered 
by  a  more  comprehensive  act.  I  support, 
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as  I  indicated  earlier,  the  provision  in 
the  bill  now  before  us  as  to  medical  rec- 
ords, but  I  do  not  feel  it  is  adequate. 
Neither  do  I  feel  that  amendments  to 
that  section  which  will  be  offered  this 
afternoon — although  I  may  support  them 
because  they  do  enhance  this  section  of 
the  bill — can  adequately  deal  with  this 
issue.  Only  the  enactment  of  a  compre- 
hensive measure,  like  that  contained  In 
the  proposed  Medical  Records  Privacy 
Act,  is  required. 

H.R.  17323  was  introduced  for  the  ex- 
pressed purpose  of  soliciting  the  views 
of  those  to  be  affected  by  it — patients, 
hospital  administrators,  doctors,  associa- 
tions, Insurance  companies,  attorneys,  et 
cetera.  Those  comments  are  now  coming 
in,  and  they  will  add  immeasurably  in 
the  preparation  of  a  perfected  bill  before 
the  end  of  the  session. 

Mr.  DRINAN.  Mr.  Chairman,  this  bill 
and  the  right  to  privacy  have  been  long 
aborning.  Over  80  years  ago,  Samuel 
Warren  and  Louis  Brandeis  published 
their  seminal  article  on  "The  Right  to 
Privacy"  in  the  Harvard  Law  Review.  In 
exalting  the  "light  to  be  let  alone,"  they 
identified  the  need  to  insulate  from  out- 
side Intrusion  the  "sacred  precincts  of 
private  and  domestic  life." 

Warren  and  Brandeis  predicted  that 
the  "question  whether  our  law  will  rec- 
ognize and  protect  the  right  to  privacy 
must  soon  come  before  our  courts  for 
consideration."  The  expectation  that  the 
judiciary  would  secure  these  rights  has 
not  been  fully  realized.  To  be  sure,  the 
courts  have  ventured  Into  the  area  to 
some  degree.  But  the  judicial  attempts 
to  protect  privacy  have  been  slow  and 
uneven.  They  have  not  been  adequate  to 
meet  the  concerns  of  contemporaiy  so- 
ciety, partly  because  technology  has  out- 
distanced the  common  law  and  partly 
because  Government  has  out-distanced 
the  common  man. 

The  present  need  for  legislation  is 
quite  plain.  Through  the  unceasing  ef- 
forts of  Chairman  Moorhead,  Congress- 
man Koch,  and  others,  the  Privacy  Act 
of  1974  is  now  before  us.  As  a  cosponsor 
of  earlier  versions  of  this  bill  and  a  par- 
ticipant in  the  drafting  process  through 
its  principal  sponsors,  I  have  a  particu- 
larly keen  interest  in  it. 

H.R.  16373  deals  with  a  subject  in 
which  I  have  regulai'ly  expressed  con- 
cern over  the  years.  In  the  first  days  of 
my  sei*vice  in  the  House,  I  spoke  to  this 
body  on  the  pernicious  effects  generated 
by  the  record-keeping  activities  of  the 
Internal  Security  Committee.  That  prac- 
tice and  other  recordations  about  the 
lives  of  our  citizens  continue  on  a  daily 
basis  by  the  agencies  of  the  U.S.  Gov- 
ernment. Personal  data  which  find  their 
way  into  Government  files  often  find 
their  way  out  and  into  the  hands  of 
others. 

The  Pi-ivacy  Act  of  1974  seeks  to  arrest 
and  control  the  dissemination  of  in- 
formation already  collected  and  stored. 
It  does  not  purport  to  regulate  the  flow 
of  data  into  Government  files  nor  does 
it  seek  to  affect  the  storage  of  such  ma- 
terial. In  this  analytical  sense  it  is  a 
limited  measure.  But  its  importance 
cannot  be  overstated.  Providing  access 
for  persons  to  examine  their  files  and 
restricting  the  distribution  of  the  in- 


formation contained  in  them  should  re- 
ceive the  highest  commendation. 

H.R.  16373  Is  a  major  step  in  reg- 
ulating individual  files  maintained  by  the 
Government.  It  would  give  individuals 
access  to  their  files,  allow  copies  to  be 
made,  and  permit  corrections  to  be  in- 
serted. The  bill  restricts  access  to  rec- 
ords by  agency  employees  on  a  "need-to- 
know"  basis.  Federal  workers  who  could 
not  demonstrate  that  threshold  require- 
ment would  be  prohibited  from  exam- 
ining individual  records.  The  bill  would 
also  severely  limit  the  transfer  of  files 
from  one  agency  to  another.  Finally  it 
would  require  the  agency  to  record  the 
names  of  all  persons  who  are  given 
access  to  a  person's  file. 

The  bill  also  provides  civil  remedies 
and  criminal  penalties  for  violations  of 
its  commands.  A  person  who  has  been 
aggrieved  by  agency  action  may  bring 
suit  in  the  United  States  District  Court 
to  correct  any  unlawful  practice.  Dur- 
ing the  course  of  that  litigation,  the  dis- 
trict judge  is  authorized  by  section  (g) 
(2)  (A)  to  review  de  novo  any  determina- 
tion by  an  agency,  for  example,  that  a 
record  should  be  withheld.  In  deciding 
the  case,  the  judge  may  order  an  in 
camera  inspection  to  make  sure  that  the 
agency,  in  refusing  to  disclose  a  record, 
has  complied  with  the  law. 

These  provisions  for  de  novo  review  and 
in  camera  inspection  of  documents  are 
extremely  impwrtant.  Because  of  them, 
the  agency  cannot  hide  behind  an  execu- 
tive classification  which  seeks  to  place 
the  file  beyond  the  reach  of  the  citizen 
and  the  Federal  court.  Under  this  section, 
the  judge  may  require  any  agency,  in- 
cluding the  Central  Intelligence  Agency 
and  law  enforcement  authorities,  to  pro- 
duce the  records  in  question  for  his  ex- 
amination to  determine  if  they  are 
properly  within  the  scope  of  the  claimed 
exemption. 

It  may  be,  for  example,  that  an  execu- 
tive agency  might  seek  to  conceal  some 
of  its  records  by  ti-ansferring  them  to  the 
CIA  for  safekeeping.  If  those  files  were 
then  sought  by  an  individual,  the  CIA 
would  undoubtedly  resist  turning  them 
over  to  that  person.  If  a  suit  were  then 
Instituted  to  compel  disclosure,  the  judge 
could  order  the  records  produced  for  his 
In  camera  inspection  to  determine 
whether  they  were  in  fact  CIA  records 
exempted  by  the  statute.  In  essence  this 
provision  achieves  the  same  result  as  H.R. 
12471,  the  Freedom  of  Information  Act 
amendments,  which  we  recently  passed. 
In  that  bill,  we  included  a  similar  section 
to  overturn  the  decision  of  the  Supreme 
Court  in  Environmental  Protection 
Agency  v.  Mink,  410  U.S.  73  (1973).  Sec- 
tion (g)  (2)  f  A)  of  this  bill  has  an  identi- 
cal thrust. 

There  are,  to  be  sure,  provisions  in  this 
bill  which  should  give  us  pause.  The  gen- 
eral exemptions  for  the  Central  Intel- 
ligence Agency  and  for  law  enforcement 
authorities  are  unwarranted  and  unnec- 
essary. There  is  no  provision  for  the  es- 
tablishment of  a  Federal  privacy  board 
which  was  in  the  predecessor  bill,  H.R. 
667.  The  180-day  delay  in  the  elTective 
date  of  this  bill  could  reasonably  be  cut 
in  half.  But  even  so,  it  is  still  a  good 
proposal. 

The  recent  inquiry  by  this  House  into 
the  office  of  the  President  di.sclosed  a 


number  of  practices  which  Invaded  the 
privacy  of  American  citizens.  By  regu- 
lating the  manner  In  which  Government 
agencies  conduct  their  business,  as  this 
bill  does,  we  take  another  impoi-tant  step 
in  protecting  the  "sacred  precincts  of  pri- 
vate and  domestic  life."  H.R.  16373  does 
not  guarantee  that  abuses  will  no  longer 
occur,  but  it  does  place  checks  upon  those 
who  would  exercise  power  improperly.  I 
urge  my  colleagues  to  vote  in  favor  of 
this  measure. 

Mr.  MOAKLEY.  Mr.  Chairman,  the  bill 
that  was  brought  before  us  today  was 
a  landmark  piece  of  legislation.  It  was 
an  essential  first  step  toward  the  pro- 
tection of  every  American's  right  to 
privacy. 

Unfortunately,  the  bill  on  which  we  are 
about  to  vote  is  no  longer  such  a  land- 
mark. We  have  reneged  on  our  promise 
to  the  American  people  that  we  woiild 
pass  legislation  to  protect  the  right  of 
every  individual  to  privacy. 

We  have  exempted  Federal  employees 
from  the  protections  offered  in  the  pro- 
visions of  this  bill,  and  we  have  allowed 
those  Federal  agencies  afraid  to  conduct 
their  business  in  the  light  of  day  to  con- 
tinue to  work  under  a  cloak  of  secrecy. 

I  am  voting  for  this  bill,  but  I  do  so 
with  the  sincere  hope  that  when  we  re- 
turn in  January  as  the  94th  Congress 
we  will  keep  the  promise  that  we  have 
made.  I,  for  one,  will  continue  to  fight  for 
strong  legislation  in  the  area  of  privacy. 

We  must  establish  through  legislation 
an  agency  with  direct  oversight  of 
privacy  statutes  and  regulations. 

We  must  reconsider  the  exceptions  to 
this  law,  and  we  must  severely  narrow 
those  exemptions. 

I  deeply  regret  that  I  cannot  offer  my 
wholehearted  support  for  this  legisla- 
tion, legislation  which  in  its  former 
strong  and  comprehensive  state  sup- 
ported every  step  of  the  way  since  coming 
to  Congress. 

Mr.  KOCH.  Mr.  Chairman,  the  first 
privacy  legislation  on  the  subject  mat- 
ter covered  by  the  legislation  on  the  fioor 
today  was  the  bill  H.R.  7214  which  I  in- 
troduced on  February  19,  1969.  There  is 
no  legislation  in  which  I  have  been  in- 
volved here  in  the  Congress  that  has 
given  me  greater  satisfaction  and  a  sense 
of  accomplishment  than  this.  The  bill 
before  us  does  not  contain  all  of  the 
safeguards  that  I  would  like  to  see  in  pri- 
vacy legislation.  I  have  some  differences 
with  respect  to  some  provisions  of  the 
bill,  but  I  do  believe  the  bill  to  be  one 
well  worth  supporting. 

The  basic  weaknesses  as  I  see  them 
have  to  do  with  several  areas.  The  bill  is 
deficient  in  the  area  covering  law  en- 
forcement agencies.  However,  that  comes 
about  because  the  House  Judiciary  Com- 
mittee under  the  subcommittee  chair- 
manship of  Don  Edwards  Is  considering 
comprehensive  legislation  covei'ing  the 
entire  criminal  justice  field.  The  Senate 
provision  of  the  comparable  bill  which 
covers  this  particular  area  is  preferable 
and  yet  that  too  is  deficient  when  com- 
pared to  the  needs.  Until  the  Justice  De- 
partment can  come  forward  with  a  pro- 
posal that  the  Congress  can  agee  upon, 
criminal  justice  systems  should  be  in- 
cluded in  this  privacy  legislation.  It 
would  be  completely  unjustifiable  to  ex- 
empt criminal  justice  systems.  Privacy 
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legislation  must  affect  law  enforcement 
records.  What  is  significant  is  section 
3(e)(4)  of  the  bill  which  applies  to 
agency  requirements  which  states  that 
no  agency,  including  law  enforcement 
agencies,  is  permitted  to  maintain  a  rec- 
ord concerning  the  political  or  religious 
beliefs  or  activities  of  any  individual  un- 
less expressly  authorized  by  statute  or  by 
the  individual  himself. 

The  exemptions  section  should  be  lim- 
ited only  to  those  files  having  to  do  with 
national  defense  and  foreign  policy,  in- 
formation held  pursuant  to  an  active 
criminal  investigation,  and  records 
maintained  for  statistical  purposes  not 
identifiable  to  an  individual.  I  regret  that 
the  amendment  to  allow  court  assess- 
ment of  punitive  damages  failed  in  a 
vote,  and  I  also  regret  that  the  Erlenborn 
amendment  to  withhold  from  an  indi- 
vidual the  source  of  confidential  infor- 
mation in  his  file  carried. 

There  is  one  other  area  which  is  in- 
cluded in  the  Senate  bill  and  that  is  the 
establishment  of  a  Federal  Privacy  Com- 
mission which  I  hope  will  ultimately  be 
incorporated  in  the  final  bill.  Key  to  the 
concept  of  enforcing  this  privacy  legis- 
lation, insuring  the  individual's  privacy 
and  the  Federal  agencies'  carrying  out  of 
this  function,  is  a  Privacy  Commission. 
Rather  than  fight  the  battle  at  this 
point,  I  would  prefer  that  the  legisla- 
tion before  us  with  its  imperfections  is 
sent  to  conference  with  the  Senate,  is 
perfected  there  and  voted  out  before  the 
93d  Congress  adjoui-ns.  However,  since 
the  amendment  to  establish  a  Commis- 
sion was  voted  down  today,  the  House 
must  be  prepared  to  insure  that  the  Com- 
mission's functions  are  absorbed  in  the 
privacy  bill.  The  functions  of  the  Com- 
mission are: 

First,  a  directoi-y  of  information  sys- 
tems; 

Second,  management  of  systems,  over- 
sight and  privacy  impact  statements; 

Third,  research  on  the  scope  and  effect 
of  the  systems ;  and 

Fourth,  an  ombudsman  role  for  the 
individual. 

Basic  to  my  5-year  effort  to  establish 
privacy  standards  for  all  Federal  agen- 
cies has  been  the  requirement  that  a  di- 
rectory of  data  banks  be  published  and 
available  to  the  general  public.  Provi- 
sions to  this  effect  were  part  of  the  bi- 
partisan measure  which  Congressman 
GoLDw^ATER  and  I  introduced  in  April. 
Most  regrettably,  H.R.  16373  as  reported 
contains  no  specific  provision  for  the 
publication  of  a  directory  of  the  exist- 
ence and  character  of  personal  systems 
of  records  in  the  executive  branch.  This 
can  be  remedied  by  minor  changes  to  the 
agency  notice  and  rule  requirements  sec- 
tions of  the  biU. 

The  present  agency  requirements  sim- 
ply call  for  the  annual  noticing  in  the 
Federal  Register  of  the  existence  and 
character  of  the  systems  of  personal  rec- 
ords together  with  important  particulars 
about  the  location,  categories  of  infor- 
mation, purpose,  policies,  practices  ad- 
dress and  procedures  for  notification  and 
access.  Under  agency  rules,  all  rules 
promulgated  to  carry  out  the  require- 
ments of  the  act,  in  compliance  with 
section  553  of  title  5  on  rulemaking  and 
public  comment,  must  be  published  in 
the  Federal  Register  and  made  available 


to  the  public.  This  language  fails  to  re- 
quire the  publication  of  the  character 
of  each  personal  register  with  these 
rules.  Therefore  the  public  would  not 
have  any  indication  as  to  the  different 
information  systems  to  which  they  refer. 

I  understand  there  have  been  objec- 
tions to  an  annual  catalog  of  data  banks 
by  persons  who  claim  it  would  be  an  un- 
wieldy series  of  volumes.  If  a  separate 
publication  for  agency  rules  were  pro- 
duced there  would  be  two  extensive  doc- 
uments. Convenience,  uniformity,  and 
likelihood  of  the  general  public's  use  of 
this  information  would  be  impaired.  The 
cost  might  be  prohibitive.  As  far  as  I 
know  the  so-called  unworkability  fac- 
tor, duplication,  and  cost  are  the  only 
OMB  reasons  for  opposing  a  directory. 

In  an  effort  to  learn  the  true  operating 
situation,  the  mechanics  of  preparing 
and  publishing  such  directories,  I  have 
consulted  with  officials  of  the  Federal 
Register.  Strangely,  mine  was  the  first 
inquiry  from  Congress  about  how  to  sort 
out  these  questions  and  see  that  H.R. 
16373  is  written  in  a  prudent,  clear  form. 
These  discussions  provided  me  v.'ith  sev- 
eral important  conclusions; 

First.  An  annual  directory  is  not  nec- 
essary once  the  basic  catalog  is  pub- 
lished, after  that  annual  updatings  can 
be  printed  to  list  changes  in  registers  or 
note  totally  new  ones. 

Second.  The  language  providing  for 
agency  notice  requires  so  much  detail  on 
procedures  for  access  and  notification, 
policies  for  storage  and  practices  over 
such  things  as  disposal  of  records,  that 
this  overlaps  significantly  into  the  rule- 
making area.  It  would  be  impractical  to 
separate  the  notice  requirement  and 
agency  rules  requirement,  therefore  they 
should  be  printed  in  the  Federal  Register 
concurrently  and  published  in  a  directory 
in  similar  form. 

Third.  For  the  original  implementation 
of  reporting  requirements,  it  would  be 
wise  to  involve  the  Administrative  Com- 
mittee on  Federal  Reports  composed  of 
the  Archivist,  Attorney  General,  Public 
Printer  with  the  Director  of  the  Federal 
Register  serving  as  its  secretary.  This 
committee  could  prepare  a  model  notice 
and  rule  formats  for  the  agencies  thus 
helping  to  assure  uniformity  and  con- 
sistency in  pi'esentation.  Experience  with 
the  reports  requirement  of  the  Freedom 
of  InfoiTnation  Act  proves  that  a  mean- 
ingful public  document  will  need  expert 
advice  by  the  officials  represented  on  this 
committee. 

Mr.  Chairman,  I  offei'ed  an  amendment 
so  an  efficient  and  economical  Directory 
of  Federal  Data  Banks  will  be  required  in 
the  Privacy  Act  of  1974.  We  cannot  suc- 
ceed in  protecting  privacy  with  a  code  of 
fair  information  practices  which  does 
not  call  for  a  publically  available  direc- 
tory of  personal  registers. 

I  do  feel  that  any  agency  establishing 
a  new  data  system  or  substantially 
changing  an  existing  one  should  obtain 
from  the  National  Bureau  of  Standards 
an  assessment  of  that  system's  security 
safeguards  and  that  the  agency  should 
report  on  this  to  the  Office  of  Manage- 
ment and  Budget  and  the  Congress. 

With  no  Privacy  Commission  in  the 
House  bill,  we  must  be  concerned  with 
how  the  function  that  the  Commission 
would  have  performed  by  way  of  assess- 


ing the  privacy  impact  of  systems  will  be 
taken  care  of.  The  National  Bureau  of 
Standards  should  be  consulted  with  and 
give  an  assessment  of  the  security  safe- 
guards. 

My  office  has  consulted  with  NBS  on 
this  issue.  NBS  has  the  authority  to  issue 
standards  and  under  the  Brooks  legisla- 
tion, NBS  with  OMB  does  have  input  in 
regards  to  the  procurement  of  data  sys- 
tems. However,  at  the  present  time  it  is 
totally  permissive  for  agencies  to  come  to 
the  NBS  for  technical  safeguard  assess- 
ment before  the  agency  launches  new 
personal  information  systems.  In  fact, 
NBS  has  yet  to  be  called  in  on  one  new 
start.  This  was  particularly  dramatic  in 
the  case  of  the  FEDNET  plan,  advanced 
by  GSA.  We  should  specify  that  NBS 
should  perform  this  assessment  fimction, 
particularly  in  the  area  of  security  safe- 
guards. 

Doug  Metz,  deputy  executive  director 
of  the  Domestic  Council  Committee  on 
the  Right  of  Privacy  has  said  that  one 
of  the  task  force  recommendations  made 
to  the  committee  has  been  that  the  Fed- 
eral Government  establish  policies  and 
procedures  to  insure  the  establishment 
of  privacy  safeguards  in  new  telecom- 
munications and  data  processing  systems 
or  substantial  modifications  to  existing 
systems.  OMB  is  now  clearing  with  Gov- 
ernment agencies  interim  guidelines  for 
such  privacy  screening. 

Agencies  should  report  on  the  security 
safeguards  to  the  Congress  and  OMB 
prior  to  the  establishment  of  a  new  sys- 
tem. In  this  way  we  will  avoid  the  situa- 
tion of  another  FEDNET  being  contem- 
plated and  the  Congress  not  knowing 
until  the  proposal  has  reached  the  appro- 
priation stage.  At  the  moment  there  is 
no  proper  way  in  the  early  stages  of  a 
contemplated  system  for  Congress  to  be 
notified.  I  see  no  reason  why  a  similar 
report  as  the  one  now  formally  required 
by  agencies  for  OMB  cannot  be  furnished 
the  Congress.  Without  such  advance  no- 
tice, in  the  preapproval  stage.  Congress 
will  be  left  to  search  the  Federal  Register 
and  may  be  relegated  to  commenting  on 
new  or  modified  systems,  rather  than  to 
stop  or  redirect  them. 

Contained  in  all  measures  I  have  in- 
troduced to  protect  individual  records 
and  require  open-access  practices,  is  the 
establishment  of  a  board  to  regulate, 
monitor,  and  hear  public  grievances.  H.R. 
16373  contains  no  privacy  agency  and 
leaves  individuals  largely  adrift  if  they 
need  assistance  or  wish  to  protest  in- 
ability to  exercise  access  or  other  rights 
to  their  personal  records.  The  Senate 
bill  does  have  a  board  exercising  this 
function  which  I  favor. 

I  have  looked  into  the  Office  of  Con- 
sumer Affairs  possible  role  as  an  "om- 
budsman" for  privacy  complaints  as  Mrs. 
Knauer's  office  serves  in  the  consumer 
protection  area.  Aside  from  good  work  in 
developing  and  circulating  a  code  of  fair 
information  practices  for  retail  stores 
and  other  businesses,  the  Office  of  Con-« 
sumer  Affairs  is  not  well  equipped  with 
statutory  authority,  technical  compe- 
tence, or  access  to  operating  agencies. 

This  vacuum  must  be  filled  and  I  am 
hopeful  that  a  Privacy  Commission  hav- 
ing these  duties  will  prevail.  The  legis- 
lative history  must  indicate  a  public  re- 
pository for  assistance  and  complaints 
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on  compliance  with  data  pioteciion 
standards. 

Congress  Yi&s  been  plagued  by  lack  of 
information  on  problems  involving  tech- 
nology and  practices  of  State  and  private 
personal  records  systems.  No  research  di- 
mension is  called  for  in  the  House  bill. 
In  the  Senate  measure  a  well-formulated 
research  program  is  provided.  We  are 
told  that  the  Domestic  Council  Commit- 
tee on  Right  to  Privacy  is  now  doing 
much  of  this  job.  That  is  fine.  But  Con- 
gress and  the  American  people  cannot 
be  expected  to  rely  on  a  tempoi-ary  com- 
mittee operating  under  the  nonstatutory 
Domestic  Council,  at  the  behest  of  the 
sitting  President,  in  the  purview  of  reg- 
ularly exercised  executive  privilege. 
While  I  have  a  high  regard  for  the  com- 
mittee, the  fact  is  they  cannot  give  Con- 
gress assurance  that  the  reports  and 
background  documents  related  to  their 
several  studies  will  be  made  public. 

Mr.  Chairman,  I  bring  up  these  defi- 
ciencies, along  with  the  need  for  clear 
language  authorizing  a  directory,  as  con- 
structive suggestions  for  consideration. 

I  am  particularly  proud  of  the  fact 
that  this  legislation  moved  ahead  in  the 
year  of  the  93d  Congress  because  it  re- 
ceived across  the  board  political  support. 
It  became  known  initially  as  the  Koch- 
and  Goldwater  privacy  bill.  And,  while 
it  might  have  seemed  strange  to  some 
that  Koch  and  Goldwater  could  join  to- 
gether on  some  piece  of  legislation,  those 
who  understand  the  basic  premise  of 
conservative  and  liberal  ideology  appre- 
ciate the  fact  that  on  the  issue  of  pri- 
vacy there  is  a  commonality  of  interest 
and  concern.  The  bill  before  us  is  the 
•work  product  of  a  great  number  of  per- 
sons on  the  committee. 

However,  I  again  want  to  take  special 
note  of  the  enormous  support  and  efforts 
that  subcommittee  Chairman  William 
MooRHEAD  and  Congresswoman  Bella 
Abzug  gave  in  shaping  the  legislation,  on 
the  Democratic  side  in  committee,  as  did 
all  the  members  on  that  committee.  And 
I  also  especially  want  to  thank  the  rank- 
ing minority  members,  John  Erlenborn 
and  Prank  Horton  who  worked  so  dili- 
gently to  bring  this  legislation  to  the 
floor.  The  bipartisanship  shown  was  re- 
flected in  the  Government  Operations 
Committee  vote  when  it  passed  tlie  bill 
out  of  committee  39  to  0.  I  also  want  to 
give  special  thanks  to  Senators  Ervin, 
Percy,  Bayh,  Muskie,  and  Ribicoff  for 
their  efforts  on  the  Senate  side,  which 
side  is  today  considering  companion  leg- 
islation. 

I  shall  now  list  the  major  areas  that 
the  bill  covers: 

First,  it  permits  an  individual  to  gain 
access  to  a  file  held  on  him  by  any  Fed- 
eral agency; 

Second,  permits  any  person  to  supple- 
ment the  information  contained  in  his 
file; 

Third,  permits  the  removal  of  errone- 
ous or  irrelevant  information  and  pro- 
vides that  agencies  and  persons  to  whom 
the  en'oneous  or  irrelevant  material  has 
been  previously  transferred,  be  notified 
of  its  removal; 

Fourth,  prohibits  records  from  being 
disclosed  to  anyone  outside  a  Federal 


agency,  except  on  an  individual's  request 
and  when  permitted  by  this  act  in  some 
specified  cases; 

Fifth,  requires  an  agency  to  inform  an 
individual  of  his  or  her  rights  when 
supplying  information  to  the  agency; 

Sixth,  requires  an  agency  to  publish 
notice  in  the  Federal  Register  of  the  ex- 
istence of  any  system  of  records  held  by 
that  agency  so  that  no  system  will  be 
secret; 

Seventh,  requires  an  agency  to  set 
rules  for  access  to  records,  describe  the 
routine  uses  of  the  records,  establish 
procedures  whereby  an  individual  can 
amend  his  record,  keep  an  accurate  ac- 
counting of  disclosures,  and  keep  records 
in  a  timely,  relevant  and  accurate  man- 
ner ; 

Eighth,  prohibits  an  agency  from 
maintaining  a  record  of  political  and 
religious  beliefs  or  activities  on  an  in- 
dividual, unless  expressly  authorized  by 
statute  or  by  the  individual  himself; 

Ninth,  provides  for  certain  exemptions 
for  CIA  files,  law  enforcement  files,  se- 
cret service  files  and  statistical  reporting 
systems;  and 

Tenth,  provides  for  a  civil  remedy  for 
an  individual  who  has  been  denied  access 
to  his  records,  or  whose  record  has  been 
maintained  and  used  in  contravention  of 
this  act  and  an  adverse  effect  results. 

Mr.  ASHBROOK.  Mr.  ChaiiTnan,  I 
have  long  had  an  intense  interest  in  the 
issue  of  privacy.  In  1962  I  introduced  a 
bill  to  curb  the  brainpicking  tests  being 
given  to  our  Nation's  school  children.  All 
too  often  these  psychological  tests  con- 
stituted an  outright  invasion  of  the 
privacy  of  the  home  and  family  life. 
Therefore  my  bill  specifically  required 
that  parents  be  apprised  of  tests  of  a 
nonacademic  nature  which  are  admin- 
istered to  their  children. 

More  recehtly,  I  helped  enact  the 
Buckley-Ashbrook  amendment  to  the 
Elementary  and  Secondary  Education 
Amendments  of  1974.  This  amendment 
denies  funds  to  school  districts  that  do 
not  restrict  outside  access  to  student 
records.  It  also  gives  parents  and  students 
in  higher  education  the  right  of  access 
to  their  files. 

The  threat  of  government  intrusion 
into  the  lives  and  privacy  of  individuals 
has  particularly  grown  during  the  past 
40  years.  During  that  time  liberal  poli- 
ticians have  consistently  promoted  a 
large  Federal  Government  as  the  solu- 
tion to  all  of  our  Nation's  problems.  It 
is  somewhat  ironic  that  liberals  are  now 
discovering  that  big  government  can  also 
create  problems. 

A  prime  example  of  this  is  the  area 
of  individual  privacy.  As  the  Federal 
Government  has  grown  in  power,  it  has 
increasingly  intruded  into  the  personal 
lives  of  its  citizens. 

Particularly  disturbing  is  the  vast 
amount  of  personal  information  that  is 
being  collected  and  stored  by  the  various 
Federal  agencies.  This  information, 
which  is  usually  hidden  from  the  indi- 
vidual's view,  is  subject  to  great  abuse. 
With  the  advent  of  computer  technology 
and  the  ability  to  store  almost  unlimited 
amounts  of  data,  the  potential  threat  has 
become  all  the  greater. 


The  bill  before  us — H.R.  16373 — is 
necessary  to  reduce  that  threat.  It  estab- 
lishes safeguards  to  help  prevent  the  mis- 
use of  personal  information  by  the 
Federal  Government. 

Specifically,  H.R.  16373  will  in  most 
cases  allow  an  individual  to  see  and  cor- 
rect the  personal  information  that  is 
kept  on  him  by  Federal  agencies.  It  will 
also  require  an  individual's  prior  written 
consent  before  personal  information  can 
be  transferred  from  one  Federal  agency 
to  another.  Furthermore,  agencies  must 
make  public  the  existence  of  all  personal 
information  systems.  These  and  other 
safeguards  provided  for  in  this  bill  will 
help  reassure  the  right  of  personal  pri- 
vacy for  our  Nation's  citizens. 

I  am  proud  to  support  this  legislation 
and  I  urge  its  adoption. 

Mr.  BROOMFIELD.  Mr.  Chairman, 
privacy  is  a  right  long  cherished  by 
Americans  and  inherent  In  the  Consti- 
tution and  the  Bill  of  Rights.  But,  as 
events  in  the  last  decade  have  shown, 
there  is  a  tremendous  need  to  enact  leg- 
islation that  will  guarantee  the  ability  of 
all  American  citizens  to  determine  who 
will  have  knowledge  of  their  ovm  private 
lives.  H.R.  16373,  the  privacy  bill  of 
1974,  is  an  enormous  step  forward  to- 
ward meeting  this  need  and  I  am  proud 
to  be  a  cosponsor  of  this  legislation. 

Approximately  three  out  of  every  four 
Americans  have  part  of  their  life  histo- 
lies  recorded  in  computer  data  banks 
throughout  the  country,  7,000  of  which 
are  operated  by  the  Federal  Government. 
Yet  no  Federal  law  currently  exists 
which  permits  citizens  access  to  those 
files  in  order  that  they  may  insure  the 
accuracy  of  the  personal  information 
that  is  contained  on  them.  Neither  can 
an  individual  control  the  transfer  of  per- 
sonal information  from  agency  to  agency 
or  even  to  people  totally  outside  the 
Federal  Government. 

The  implications  of  this  lack  of  regu- 
lation are  terrifying.  The  specter  of  1984 
has  been  raised  so  often  that  for  some, 
it  seems  only  a  scare  tactic.  But  the  case 
of  a  16-year-old  schoolgirl  proves  other- 
wise. Because  of  a  misaddressed  letter 
that  was  sent  to  an  organization  on 
which  the  FBI  had  placed  a  mail-cover, 
Lori  Paton  became  the  subject  of  an  FBI 
investigation.  Fortunately,  she  was  able 
to  obtain  destruction  of  her  file  through 
court  action,  but  others  may  not  be  so 
lucky. 

H.R.  16373  is  a  crucial  start  toward 
guaranteeing  that  other  Americans  will 
not  undergo  experiences  similar  to  those 
of  Lori  Paton.  The  provisions  of  H.R. 
16373  provide  basic  safeguards  of  per- 
sonal privacy  to  the  American  people. 
At  the  same  time,  the  framework  of  law 
it  creates  to  protect  the  individual  does 
not  interfere  unduly  with  the  legitimate 
need  of  the  Government  for  information 
about  individuals  in  order  to  perform  its 
required  functions. 

The  Privacy  Act  of  1974  has  grown 
from  a  series  of  intensive  hearings  and 
studies  by  the  House  Foreign  Operations 
and  Government  Information  Subcom- 
mittee and  was  approved  unanimously. 
Its  support  is  broad  based  and  biparti- 
san. I  urge  all  my  colleagues  to  support 
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this  bill  so  that  the  assurance  of  all 
Americans  to  what  Justice  Holmes  called 
"the  x'ight  most  valued  by  civilized  men" 
can  be  strengthened  under  law. 

Mr.  DON  H.  CLAUSEN.  Mr.  Chair- 
man, I  rise  in  strong  support  of  H.R. 
16373. 

The  bill,  as  its  name  so  rightly  indi- 
cates, is  for  the  purpose  of  insuring  a 
higher  degree  of  privacy  for  the  individ- 
ual. It  establishes  much-needed  stand- 
ards for  the  collection,  maintenance, 
and  dissemination  of  personally  identi- 
fiable records  maintained  by  Federal 
agencies  and  permits  the  individual  ac- 
cess to  these  records  and  an  opportunity 
to  correct  errors  in  them. 

The  need  to  protect  the  individual's 
right  to  privacy  has  become  increasing- 
ly more  important  with  the  expanded  use 
of  interconnected  computer  systems  and 
has  been  exemplified  by  an  alarming  in- 
crease in  the  number  of  abuses. 

In  particular,  I  wholeheartedly  sup- 
port the  effort  being  led  by  my  distin- 
guished colleague  from  California  (Mr. 
GoLDWATER)  to  prohibit  a  person  from 
being  required  to  disclose  his  or  her  so- 
cial security  number  for  any  purpose  not 
related  directly  to  the  operation  of  the 
social  security  program.  I  am  a  cosponsor 
of  this  proposal. 

A  limitation  on  the  use  of  the  social 
security  number  is  necessary  to  protect 
the  individual  from  the  impersonal  data 
banks  which  can  thi'eaten  his  right  to 
privacy  of  information  about  his  activi- 
ties, his  finances,  and  his  lifestyle  in 
general.  The  prohibition  will  not  prevent 
the  accumulation  of  such  information 
but  it  will  make  the  exchange  of  the 
information  between  computers  much 
more  difficult  than  it  is  at  the  present 
time  when  nearly  everyone  is  asked  to 
include  his  social  security  number  on 
nearly  every  form  he  fills  out. 

■  Social  security  numbers  were  original- 
ly for  the  exclusive  use  of  the  social 
security  people,  looking  out  for  each  per- 
son's individual  equity  and  benefits.  Now 
it  has  reached  the  point  where  computers 
ers  talk  to  computers,  and  the  potential 
invasion  of  a  person's  entire  private  life 
has  become  a  matter  of  grave  concern 
to  the  people. 

This  legislation  is  an  important  step 
forward  in  oui-  fight  to  secure  the  right 
of  privacy  for  the  individual  and  I  urge 
my  colleagues  to  support  it.  It  is  too  easy 
for  government  to  intimidate,  harass  or 
monitor  the  individual — we  must  end 
this  possibility  in  whatever  way  we  can. 
The  adoption  of  this  bill,  as  amended, 
is  really  striking  a  blow  for  freedom  and 
the  retention  of  our  cherished  privacy. 
I  am  pleased  and  proud  of  the  Congress' 
efforts  to  advance  and  accept  our  legis- 
lative proposal. 

Mr.  GOLDWATER.  Mr.  Chairman,  I 
am  proud  and  pleased  to  state  to  my 
colleagues  in  the  House  that  the  Repub- 
lican Task  Force  on  Privacy  played  an 
important  part  in  the  successful  enact- 
ment of  the  Privacy  Act  of  1974.  It  is 
therefore  fitting  that  the  product  of  their 
investigations  be  a  part  of  the  proceed- 
ings: 


(By  House  Republican  Research  Commit- 
tee, Recommendations  of  Privacy  Task 
Force) 

The  House  Republican  Research  Commit- 
tee has  approved  the  follovirlng  recommenda- 
tions of  the  Task  Force  on  Privacy  which 
deal  with  the  following  areas:  Government 
Surveillance,  Federal  Information  Collection, 
Social  Security  Numbers/Standard  Universal 
Identifiers,  Census  Information,  Financial 
Infornjation,  Consumer  Reporting,  School 
Records,  Juvenile  Records,  Arrest  Records, 
Medical  Records,  Computer  Data  Banks,  Code 
of  Ethics. 

The  House  Republican  Task  Force  on  Pri- 
vacy believes  that  the  right  to  privacy  is 
an  issue  of  paramount  concern  to  the  na- 
tion, the  public  and  the  Congress.  Recently 
publicized  incidents  of  abuses  have  begun 
to  focus  attention  on  this  long  neglected 
area.  Public  awareness  must  be  heightened 
and  the  legislative  process  geared  up  to  ad- 
dress the  full  range  of  problems  posed  by  the 
issue. 

Modern  technology  has  greatly  increased 
the  quantity  and  detail  of  personal  informa- 
tion collection,  maintenance,  storage,  uti- 
lization and  dissemination.  The  individual 
has  been  physically  by-passed  in  the  modern 
information  process.  An  atmosphere  exists 
in  which  the  individual,  in  exchange  for  the 
benefit  or  service  he  obtained,  is  assumed 
to  waive  any  and  all  interest  and  control 
over  the  Information  collected  about  him. 
On  the  technical  and  managerial  levels,  the 
basic  criteria  In  many  decisions  relating  to 
personal  information  practices  are  consid- 
erations of  technological  feasibility,  cost- 
benefit  and  convenience.  The  right  to  pri- 
vacy has  been  made  subservient  to  concerns 
for  expediency,  utility  and  pragmatism. 

The  trend  in  personal  information  prac- 
tices shows  no  signs  of  abating.  Twice  as 
many  computer  systems  and  seven  times  as 
many  terminals — particularly  remote  ter- 
minals— will  be  in  use  by  1984  as  are  in  use 
today.  And,  with  each  federal  service  pro- 
gram that  is  initiated  or  expanded,  there  is  a 
geometrically  proportionate  increase  in  the 
quantity  and  detail  of  personal  informa- 
tion sought  by  the  bureaucracy.  The  theory 
is  that  the  broader  the  information  base, 
the  more  efficient  and  successful  the  ad- 
ministration of  the  program. 

Such  a  situation  demands  the  attention  of 
Congress  and  of  the  American  public.  The 
computer  does  not  by  definition  mean  injury 
to  individuals.  Its  presence  has  greatly  con- 
tributed to  the  American  economy  and  the 
ability  of  government  to  serve  the  people. 
Under  present  procedures,  however,  the 
American  citizen  does  not  have  a  clearly 
defined  right  to  find  out  what  information 
is  being  collected,  to  see  such  Information, 
to  correct  errors  contained  in  it,  or  to  seek 
legal  redress  for  its  misuse.  Simply  pvit,  the 
citizen  must  continue  to  give  out  large 
quantities  of  information  but  cannot  pro- 
tect himself  or  herself  from  its  misappro- 
priation, misapplication  or  misuse.  Both 
government  and  private  enterprise  need  di- 
rection, because  many  of  their  practices  and 
pollices  have  developed  on  an  isolated,  ad 
hoc  basis. 

The  House  Republican  Task  Force  on  Pri- 
vacy has  investigated  the  following  general 
areas  involving  the  investigation  and  record- 
ing of  personal  activities  and  information: 
government  surveillance,  federal  information 
collection,  social  security  numbers  and  uni- 
versal Identifiers,  census  information,  bank 
secrecy,  consumer  reporting,  school  records, 
juvenile  records,  arrest  records,  medical 
records,  and  computer  data  banks.  These 
inquiries  have  resulted  In  the  development 
of  general  suggestions  for  legislative  remed- 
ies. Each  statement  is  accompanied  by  a  set 
of  findings. 


All  findings  and  recommendations  are 
presented  with  the  Intent  of  being  consis- 
tent with  these  general  principles: 

1.  There  should  be  no  personal  Informa- 
tion system  whose  existence  Is  secret; 

2.  Information  should  not  be  collected  un- 
less the  need  for  it  has  been  clearly  estab- 
lished in  advance; 

3.  Information  should  be  appropriate  and 
relevant  to  the  purpose  for  which  it  has  been 
collected; 

4.  Information  should  not  be  obtained  by 
illegal,  fraudulent,  or  unfair  means; 

5.  Information  should  not  be  used  unless 
it  is  accurate  and  current; 

6.  Procedures  should  be  established  so  that 
an  individual  knows  what  information  is 
stored,  the  purpose  for  which  It  has  been 
recorded,  particulars  about  Its  use  and  dis- 
semination, and  has  the  right  to  examine 
that  information; 

7.  There  should  be  a  clearly  prescribed 
procedure  for  an  individual  to  correct,  erase 
or  amend  inaccurate,  obsolete,  or  irrelevant 
information; 

8.  Any  organization  collecting,  maintain- 
ing, using,  or  disseminating  personnel  Infor- 
mation should  assure  its  reliability  and  take 
precautions  to  prevent  its  misuse. 

9.  There  should  be  a  clearly  prescribed 
procedure  for  an  individual  to  prevent  per- 
sonal information  collected  for  one  purpose 
from  being  used  for  another  purpose  with- 
out his  consent; 

10.  Tlie  Federal  Government  should  not 
collect  personal  information  except  as  ex- 
pressly authorized  by  law;  and 

11.  That  these  basic  principles  apply  to 
both  governmental  and  non-governmental 
activities. 

Each  recommendation  of  the  Task  Force 
seeks  to  contribute  to  a  broader,  more  intel- 
ligent, viable  understanding  of  the  need  for 
a  renewed  concern  for  personal  privacy.  An 
awareness  of  personal  privacy  must  be 
merged  with  the  traditional  activities  of  the 
free  marketplace,  the  role  of  government  as  a 
public  servant,  and  the  need  for  national  se- 
curity defense,  and  foreign  affairs. 

SURVEILLANCE 

The  Task  Force  is  deeply  disturbed  by  the 
increasing  incidence  of  unregulated,  clan- 
destine government  surveillance  based  solely 
on  administrative  or  executive  authority.  Ex- 
amples of  such  abuses  include  wiretapping, 
bugging,  photographing,  opening  mail,  exam- 
ining confidential  records  and  otherwise  In- 
tercepting private  communications  and  mon- 
itoring private  activities.  Surveillance  at  the 
federal  level  receives  the  most  publicity. 
However,  state  and  local  government,  mili- 
tary intelligence  and  police  activities  also 
must  be  regulated. 

The  Fourth  Amendment  of  the  Constitu- 
tion clearly  specifies  "the  right  of  the  people 
to  be  secure  in  their  persons,  houses,  papers 
and  effects,  against  unreasonable  searches 
and  seizures."  The  First  Amendment  guards 
against  abridgement  of  the  rights  of  free 
speech,  free  press,  and  assembly  for  political 
purposes.  The  Fourteenth  Amendment  states 
that  none  of  a  citizen's  rights  may  be  taken 
from  him  by  governmental  action  without 
the  due  process  of  law. 

The  direct  threat  to  individual  civil  liber- 
ties is  obvious  in  those  cases  in  which  a  per- 
son is  actually  being  monitored,  but  even 
more  alarming  is  the  "chilling  effect"  such 
activities  have  on  all  citizens.  A  person  who 
fears  that  he  will  be  monitored  may,  either 
subconsciously  or  consciously,  fall  to  fully 
exercise  his  constitutionally  guaranteed  lib- 
erties. The  mere  existence  of  such  fear  erodes 
basic  freedoms  and  cannot  be  accepted  In  a 
democratic  society. 

The  various  abuses  of  discretionary  au- 
thority In  the  conduct  of  surveillance  pro- 
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vide  ample  evidence  that  current  safeguard 
mechanisms  do  not  work.  Procedures  allow- 
ing the  executive  branch  to  determine  wheth- 
er a  surveillance  activity  Is  proper  or  not 
pose  certain  conflict  of  interest  questions. 

A  degree  of  controversy  surrounds  the  ques- 
tion of  the  authority  of  the  President  to 
initiate  electronic  surveillance  without  the 
safeguards  afforded  by  court  review.  Present 
law  is  clear  on  this  point:  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968  lists 
those  specific  crimes  in  connection  with 
•which  electronic  monitoring  may  be  insti- 
tuted and  requires  that  court  approval  be 
obtained  in  these  cases.  However,  dispute 
has  arisen  over  Executive  claims  of  Constitu- 
tional prerogatives  to  Implement  wiretaps  for 
national  security  purposes.  The  Supreme 
Court  has  ruled  that,  if  such  prerogative 
exists,  it  does  not  apply  to  cases  of  domestic 
surveillance  unrelated  to  national  security. 
The  Court  has  not  yet  ruled  on  the  consti- 
tutionality of  national  security  wiretaps 
unauthorized  by  a  court.  Cases  are  pending 
before  the  coverts  at  this  time  which  raise 
this  Issue.  The  Task  Force  agrees  with  the 
movement  of  the  Judiciary  to  circumscribe 
unauthorized  wiretaps  and  hopes  it  will  pro- 
ceed in  this  direction. 

The  Task  Force  feels  Vfint  sau'veillance  is 
so  repugnant  to  the  right  to  individual  pri- 
vacy and  due  process  that  its  use  should  be 
confined  to  exceptional  circumstances.  The 
Task  Force  further  feels  that  no  agent  of 
federal,  state,  or  local  government  should  be 
permitted  to  conduct  any  form  of  surveil- 
lance, including  wiretapping  of  U.S.  citizens 
in  national  security  cases,  without  having 
demonstrated  probable  cause  and  without 
having  obtained  the  approval  of  a  co\irt  of 
competent  Jurisdiction.  The  Task  Force  rec- 
ommends enactment  of  new  legislation  to 
prohibit  the  unauthorized  surveillance  by 
any  means,  and  further  recommends  that 
existing  laws  be  clarified  to  the  extent  this 
may  be  necessary  to  ensure  that  no  agent 
of  the  government,  for  any  reason,  shall  have 
the  authority  to  conduct  any  surveillance 
on  any  American  citizen  for  any  reason  with- 
out first  obtaining  a  court  order. 

The  Task  Force  believes  that  this  proposal 
would  not  lessen  the  capability  of  the  govern- 
ment to  protect  and  defend  the  American 
people,  but  would  go  a  long  way  toward  as- 
suring the  individual  citizen  that  his  con- 
stitutional rights  will  not  be  abridged  by 
government  without  due  process  of  law. 

FEDERAL  INFORMATION  COLLECTION 

Recently,  there  has  been  a  pronounced  in- 
crease in  federal  data  and  information  col- 
lection. Over  11.5  million  cubic  feet  of  rec- 
ords were  stored  in  Federal  Records  Centers 
at  the  beginning  of  FY  1973.  Accompanying 
this  Increase  has  been  a  rise  in  the  potential 
for  abuse  of  federal  information  collection 
fcvstems. 

The  Federal  Reports  Act  of  1942  was  en- 
acted to  protect  individuals  from  overly  bur- 
densome and  repetitive  reporting  require- 
ments. The  agency  entrusted  with  the  respon- 
sibility for  implementing  the  Act  has  ignored 
the  legislative  mandate  and  failed  to  hold  a 
single  hearing  or  conduct  any  investigations. 
With  the  exception  of  the  Bureau  of  the 
Census  and  the  Internal  Revenue  Service, 
there  are  few  restrictions  on  the  collection 
or  dissemination  of  confidential  information 
compiled  by  federal  agencies. 

The  Task  Force  recommends  that  the  Office 
of  Management  and  Budget  immediately  be- 
gin a  thorough  review  and  examination  of 
all  approved  government  forms  and  eliminate 
all  repetitive  and  unnecessary  Information 
reqtilrements. 

Legislation  setting  down  clear  guideliiies 


and  spelling  out  restrictions  is  needed  to 
protect  the  individual  from  unrestricted  and 
uncontrolled  information  collection.  Indi- 
viduals asked  to  provide  information  must 
be  apprised  of  Its  Intended  uses.  Individuals 
supplying  information  which  will  be  made 
public  must  be  notified  of  that  fact  at  the 
time  the  information  is  collected  or  request- 
ed. Public  disclosure  (Including  dissemina- 
tion on  an  intra-  or  inter-agency  basis)  of 
financial  or  other  personal  information  must 
be  prohibited  to  protect  the  privacy  of  re- 
spondents. 

Returning  the  use  of  the  Social  Security 
Number  (SSN)  to  Its  Intended  purpose  (I.e. 
operation  of  old-age,  survivors,  and  disability 
insurance  programs)  is  a  necessary  corollary 
to  safeguarding  the  right  of  privacy  and  cur- 
tailing illegal  or  excessive  information  collec- 
tion. 

The  use  of  the  Social  Security  Number  has 
proliferated  to  many  general  items  including 
state  driver  licenses.  Congressional,  school 
and  employment  Identification  cards,  credit 
cards  and  credit  investigation  reports,  tax- 
payer identification,  military  service  num- 
bers, welfare  and  social  services  program  re- 
cipients, state  voter  registration,  insurance 
policies  and  records  and  group  health  records. 

There  are  serious  problems  associated  with 
the  tise  of  the  SSN  as  a  standard  universal 
number  to  identify  individuals.  A  standard 
universal  identifier  (SUI)  will  releqate  in- 
dividuals to  a  number;  thereby,  increasing 
feelings  of  alienation.  The  SSN's  growing  use 
as  an  identifier  and  filing  number  is  already 
having  a  negative,  dehumanizing  effect  upon 
many  citizens.  In  addition,  the  use  of  a  SUI 
by  all  types  of  organizations  enables  the  link- 
ing of  records  and  the  tracking  of  an  in- 
dividual from  cradle  to  grave.  This  possibil- 
ity would  negate  the  right  to  make  a  "fresh 
start",  the  right  of  anonymity,  and  the  right 
to  be  left  alone,  with  no  compensating  bene- 
fit. 

A  well-developed  SUI  system  would  require 
a  huge,  complex  bureaucratic  apparatus  to 
control  it  and  demand  a  strict  system  of 
professional  ethics  for  Information  techni- 
cians. The  technology  needed  to  protect 
against  unauthorized  use  has  not  yet  been 
adequately  researched  and  developed.  A  loss, 
leak  or  theft  would  seriously  compromize  a 
system  and  official  misappropriation  could 
become  a  political  threat.  The  following  Con- 
gressional action  is  needed: 

1.  legislation  should  be  enacted  that  sets 
guidelines  for  use  of  the  SSN  by  limiting  It 
to  the  operation  of  old-age,  survivors,  and 
disability  insurance  programs  or  as  required 
ty  federal  law; 

2.  any  Executive  Orders  authorizing  federal 
agencies  to  use  SSN's  should  be  repealed,  or 
alternatively,  reevaluated  and  modified; 

3.  legislation  should  be  enacted  restrict- 
in^^  the  use  of  the  SSN  to  well-defined  uses, 
and  prohibiting  the  development  and  use  of 
any  type  of  SUI  until  the  technical  state  of 
the  compute.-  can  ensure  the  security  of  such 
a  system.  At  that  time,  a  SUI  system  should 
have  limited  applicability  and  should  be  de- 
veloped only  after  a  full  congressional  in- 
vestigation and  mandate;  and 

4.  new  government  programs  should  be 
prohibited  from  incorporating  the  use  of  the 
SSN  or  other  possible  SUI.  Existing  programs 
using  the  SSN  without  specific  authorization 
by  law  must  be  required  to  phase  out  their 
\ise  of  the  SSN.  State  and  local  governmental 
agencies,  as  well  as  the  private  sector,  should 
follow  this  same  course  of  action. 

A  review  should  be  conducted  of  the  In- 
ternal Revenue  Service  in  both  its  collection 
and  dissemination  policies.  Leaks  must  be 
ended.  The  need  for  stricter  penalties  for  un- 
authorised activities  should  be  reviewed, 


CENSUS  BUREAU 

The  greatest  personal  data  collection 
agency  Is  the  Bureau  of  Census.  Created  to 
count  the  people  in  order  to  determine  con- 
gressional districts,  this  agency  has  mush- 
roomed into  a  vast  information  center  which 
generates  about  500,000  pages  of  numbers 
and  charts  each  year. 

Under  penalty  of  law,  the  citizen  is  forced 
to  divulge  intimate,  personal  facts  surround- 
ing his  public  and  private  life,  and  that  of 
the  entire  family.  These  answers  provide  a 
svibstantlal  personal  dossier  on  each  Ameri- 
can citizen.  The  strictest  care  must  be  taken 
to  protect  the  confidentiality  of  these  rec- 
ords and  ensure  that  the  Information  is  used 
for  proper  purposes. 

The  Census  Bureau  sells  parts  of  its  col- 
lected data  to  anyone  who  wishes  to  pur- 
chase such  Information.  Included  are  all 
types  of  statistical  data  that  are  available 
on  population  and  housing  characteristics. 
As  the  questions  become  more  detailed  and 
extensive,  broadscale  dissemination  becomes 
more  threatening  and  frightening.  When 
used  in  combination  with  phone  directories, 
drivers'  licenses  and  street  directories,  cen- 
sus data  may  enable  any  one  Interested  to 
identify  an  individual.  Therefore,  It  Is 
vitally  important  that  rules  and  regulations 
governing  the  access  to  and  dissemination  of 
this  collected  data  be  reviewed,  clarified 
and  strengthened. 

Legislation  is  needed  to  guarantee  the  con- 
fldentiallty  of  individual  Information  by  ex- 
panding the  scope  of  confidentiality  under 
existing  law  and  by  increasing  the  severity 
of  punishment  for  divulging  confidential 
information.  These  provisions  should  be  spe- 
cifically directed  at  the  officers  and  employ- 
ees of  the  Bureau  of  Census,  all  officers  and 
employees  of  the  Federal  government  and 
private  citizens  who  wrongfully  acquire  such 
information.  In  addition,  the  Bureau  of  the 
Census  must  use  all  available  technological 
sophistication  to  assure  that  individuals 
cannot  be  inductively  Identified. 

FINANCIAL  INFORMATION 

On  October  26,  1970,  sweeping  legislation 
known  as  the  Bank  Secrecy  Act  became  law. 
The  Act's  Intention  was  to  reduce  white 
cojlar  crime  by  making  records  more  ac- 
cessible to  law  enforcement  officials.  How- 
ever, in  accomplishing  Its  purpose,  it  allowed 
federal  agencies  to  seize  and  secure  cer- 
tain financial  papers  and  effects  of  bank 
customers  without  serving  a  warrant  or  show- 
ing probable  cause.  The  Act's  compulsory 
recordkeeping  requirements,  by  allowing  the 
recording  of  almost  all  significant  trans- 
actions, convert  private  financial  dealings 
into  the  personal  property  of  the  banks. 
The  banks  become  the  collectprs  and  cus- 
todians of  financial  records  which,  when  Im- 
properly used,  enable  an  individual's  entire 
life  style  to  be  tracked  down. 

The  general  language  of  the  Act  allowed 
bureaucrats  to  Ignore  the  intent  of  the  law 
and  neglect  to  Institute  adequate  privacy 
safeguards.  The  Supreme  Court  affirmed  this 
approach  by  upholding  the  constiutionality 
of  both  the  law  and  the  bureaucratic  mis- 
interpretation of  it. 

Congress  must  now  take  action  to  prevent 
the  unwarranted  invasion  of  privacy  by 
prescribing  specific  procedures  and  stand- 
ards governing  the  disclosure  of  financial 
information  by  financial  institutions  to  Fed- 
eral officials  or  agencies.  Congress  must  en- 
act legislation  to  assure  that  the  disclosure 
of  a  customer's  records  will  occur  only  if  the 
customer  specifically  authorizes  a  disclosure 
or  if  the  financial  Institution  is  served  with 
a  court  order  directing  It  to  comply.  Legis- 
lation must  specfy  that  legal  safeguards  be 
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provided  requiring  that  the  customer  be 
properly  notified  and  be  provided  legal  means 
of  challenging  the  subpoena  or  summons. 

Passage  of  such  legislation  would  be  an 
Important  step  forward  in  reaffirming  the 
individual's  right  to  privacy. 

CONSUMER  REPORTING 

The  consumer  reporting  industry,  through 
Its  network  of  credit  bureaus,  Investigative 
agencies,  and  other  reporting  entitles  is  In 
growing  conflict  with  individual  privacy. 
Most  Americans  eventually  wUl  be  the  sub- 
ject of  a  consumer  report  as  a  result  of  ap- 
plying for  credit.  Insurance,  or  employment. 
The  problem  is  one  of  balancing  the  legiti- 
mate needs  of  business  with  the  basic  rights 
of  the  individual. 

Consumer  reports  fall  into  two  categories. 
First,  there  are  the  famUlar  which  contain 
"factual"  information  on  an  individual's 
credit  record  such  as  where  accounts  are 
held  and  how  promptly  bills  are  paid.  100 
million  consumer  reports  are  produced  each 
year  by  some  2600  credit  bureaus. 

The  second  ones  go  beyond  factual  Infor- 
mation to  Include  subjective  opinions  of  the 
Individual's  character,  general  reputation, 
personal  characteristics,  and  mode  of  living. 
These  are  often  obtained  through  interviews 
with  neighbors,  friends,  ex-spouses  and 
former  employers  or  employees.  An  estimated 
30  to  40  million  such  reports  are  produced 
annually. 

The  first  Federal  attempt  at  regulating  the 
collection  and  reporting  of  information  on 
consumers  by  third-party  agencies  came  in 
1970  with  the  enactment  of  the  Fair  Credit 
Reporting  Act  (PCRA) .  In  theory,  the  Act 
had  three  main  objectives:  to  enable  con- 
sumers to  correct  inaccurate  and  misleading 
reports;  to  preserve  the  confidentiality  of 
the  information;  and  to  protect  the  Indi- 
vidual's right  to  privacy. 

The  specific  safeguards  provided  by  the 
FCRA  are:  A  consumer  adversely  affected 
because  of  Information  contained  In  a  con- 
sumer report  must  be  so  notified  and  ^Iven 
the  identity  of  the  reporting  agency.  Tlie 
consumer  is  entitled  to  an  oral  disclosure 
of  the  Information  contained  In  his  file  and 
the  identity  of  its  recipients.  Items  disputed 
by  the  consumer  must  be  deleted  If  the  In- 
formation cannot  be  reconfirmed.  The  con- 
sumer may  have  his  version  of  any  disputed 
Item  entered  In  his  file  and  included  in  sub- 
sequent reports. 

The  FCRA  needs  to  be  strengthened  In  two 
major  areas:  disclosure  requirements  and 
investigative  reports.  The  individual  should 
be  entitled  to  actually  see  and  Inspect  his 
file,  rather  than  rely  on  an  oral  presentation. 
Further,  he  should  be  allowed  to  obtain  a 
copy  of  it  by  mall  (the  consumer  Is  often 
geographically  distant  from  the  source  of 
the  file) .  Users  of  consumer  reports  should 
be  required  to  specifically  Identify  the  In- 
formation which  triggered  any  adverse 
action. 

The  FCRA  protects  the  sources  used  In  In- 
vestigative reports.  The  Task  Force  believes 
that  this  is  contrary  to  the  basic  tenets  of 
our  system  of  Justice  and  that  the  informa- 
tion source  must  be  revealed  upon  the  sub- 
ject's request.  Furthermore,  the  Task  Force 
recommends  that  advance  written  authoriza- 
tion he  required  from  any  Individual  who 
is  the  subject  of  an  investigative  report  for 
any  purpose. 

SCHOOL  RECORDS 

The  recent  increase  in  popular  awareness 
of  the  seriousness  of  the  privacy  Issue  has 
been  accompanied  by  an  Increase  In  the 
general  concern  over  loose,  unstructured 
and  unsupervised  school  recordkeeping  sys- 
tems and  associated  administrative  prac- 
tices. There  has  also  been  general  discussion 
about  what  information  should  be  kept  on 
a  child  and  considered  part  of  his  or  her 
"record".  Parents  are  frequently  denied  ac- 
cess to  their  own  child's  record,  or  are  pro- 


hibited from  challenging  incorrect  or  mis- 
leading information  contained  in  his  file.  At 
the  same  time,  incidents  of  highly  personal 
data  being  indiscriminately  dssemlnated  to 
Inquirers  unconnected  with  the  school  sys- 
tem are  not  uncommon. 

Remedial  measures  are  available  to  the 
Congress  in  the  form  of  legislative  actions. 
The  sanctions  tinder  which  such  provisions 
wovild  operate,  however,  are  the  key  to  their 
eifectlveness.  The  Task  Force  proposes  the 
Congress'  adopt  as  a  general  policy  the  rule 
that  federal  funds  be  withheld  from  any 
state  or  local  educational  agency  or  institu- 
tion which  has  the  policy  of  preventing  par- 
ents from  Inspecting,  reviewing,  and  chal- 
lenging the  content  of  his  or  her  child's 
school  record.  Outside  access  to  these  school 
records  must  be  limited  so  that  protection 
of  the  student's  right  to  privacy  Is  ensured. 
It  Is  recommended  that  the  release  of  such 
identifiable  personal  data  outside  the  school 
system  be  contingent  upon  the  written  con- 
sent of  the  parents  or  court  order. 

All  persons,  agencies,  or  organizations  de- 
siring access  to  the  records  of  a  student  must 
complete  a  written  form  Indicating  the  spe- 
cific educational  need  for  the  information. 
This  information  shall  be  kept  permanently 
with  the  file  of  the  student  for  Inspection 
by  parents  of  students  only  and  transferred 
to  a  third  party  only  with  written  consent  of 
the  parents.  Personal  data  should  be  made 
available  for  basic  or  applied  research  only 
when  adequate  safeguards  have  been  estab- 
lished to  protect  the  students'  and  families' 
rights  of  privacy. 

Whenever  a  student  has  attained  eighteen 
years  of  age,  the  permission  or  consent  re- 
quired of  and  the  rights  accorded  to  the  par- 
ents should  be  conferred  and  passed  to  the 
student. 

Finally,  the  Secretary  of  HEW  should  es- 
tablish or  designate  an  office  and  review 
board  within  HEW  for  the  purpose  of  in- 
vestigating, processing,  reviewing,  and  ad- 
judicating violations  of  the  provisions  set 
forth  by  the  Congress. 

JUVENILE  RECORDS 

The  Task  Force  supports  the  basic  philoso- 
phy underlying  the  existence  of  a  separate 
court  system  for  juvenile  offenders,  which  Is 
to  avoid  the  stigmatizing  effect  of  a  criminal 
procedure.  The  lack  of  confidentiality  of  such 
proceedings  and  accompanying  records  sub- 
verts this  intent  and  violates  the  individual's 
basic  right  of  privacy. 

Most  states  have  enacted  laws  to  provide 
confidentiality.  Yet  the  Task  Force  finds  that 
due  to  a  lack  of  specific  legislation,  and  con- 
trary to  the  intent  of  the  Juvenile  justice 
system,  the  individual's  right  of  privacy  is 
often  routinely  violated.  Juvenile  records  are 
routinely  released  to  the  military,  civil  serv- 
ice, and  often  to  private  employers  as  well. 
This  occurs  In  cases  In  which  the  hearing 
involves  non-criminal  charges,  in  cases  of 
arrest  but  no  court  action,  in  cases  In  which 
the  individual  Is  no  longer  under  the  Juris- 
diction of  the  juvenile  court,  and  in  cases 
where  this  file  has  been  administratively 
closed. 

Legislation  governing  the  confidentiality 
of  Juvenile  court  and  police  records  varies 
widely  from  state  to  state.  Only  24  states 
control  and  limit  access  to  police  records, 
therefore  enabling  a  potential  employer  who 
Is  refused  access  to  court  records  to  obtain 
the  Information  from  the  police.  Only  16 
states  have  expungement  laws  providing  for 
the  destruction  of  such  records  after  a  speci- 
fied period  of  good  behavior.  Only  6  states 
make  it  a  crime  to  improperly  disclose  juve- 
nile record  information.  And.  one  state,  Iowa, 
in  fact  provides  that  Juvenile  records  must 
be  open  to  the  public  for  inspection.  The 
Task  Force  finds  that  even  in  those  states 
whose  laws  provide  adequate  protection, 
actual  practices  are  often  Inconsistent  with 
legislation. 


Many  new  qiiestlons  about  confidentiality, 
privacy  and  Juvenile  rights  are  being  raised, 
and  the  Task  Force  finds  that  the  establish- 
ment of  safeguards  has  lagged  significantly 
behind  technological  developments.  For  ex- 
ample, presently  no  state  has  enacted  legis- 
lation regulating  the  use  of  computers  In 
Juvenile  court;  as  a  rule,  each  system  estab- 
lishes its  own  guidelines  for  data  collection, 
retention,  and  distribution. 

The  Task  Force  finds  that  with  the  use  of 
computers,  the  Juvenile's  right  to  privacy 
is  additionally  threatened  by  the  Increased 
accessibility  to  his  record  and  therefore  in- 
creased possibility  of  misuse.  Staff  careless- 
ness, less  than  strict  adherence  to  rules  of 
limited  access,  and  electronic  sabotage  must 
now  be  added  to  the  existing  threats  to  the 
juvenile's  right  to  privacy. 

The  Task  Force  recommends  the  establish- 
ment of  minimum  federal  standards  for  state 
laws  to  Include  the  following  provisions: 

1.  all  records  of  the  Juvenile  court  and  all 
police  records  concerning  a  Juvenile  shall  be 
considered  confidential  and  shall  not  be  made 
public.  Access  to  these  records  shall  be 
limited  to  those  officials  directly  connected 
with  the  child's  treatment,  welfare,  and  re- 
habilitation; 

2.  dissemination  of  Juvenile  records,  or 
divulgence  of  that  Information  for  employ- 
ment, licensing,  or  any  purpose  in  violation 
of  statutory  provisions  shall  be  subject  to  a 
criminal  penalty; 

3.  to  protect  the  reformed  delinquent  from 
stigma  continuing  Into  his  adult  life,  pro- 
visions should  specify  a  procedure  for  either 
the  total  destruction  or  the  sealing  of  all 
Juvenile  court  and  police  investigative  and 
offender  records  at  the  time  the  youth 
reaches  his  majority,  or  when  two  years  have 
elapsed  since  he  has  been  discharged  from  the 
custody  or  supervision  of  the  court.  Sub- 
sequent to  this  expungement,  all  proceedings 
and  records  should  be  treated  as  though  they 
had  never  occurred  and  the  youth  should 
reply  as  such  to  any  inquiry  concerning  his 
Juvenile  record;  and 

4.  all  police  records  on  Juveniles  arrested 
but  where  no  court  action  was  taken  should 
be  systematically  destroyed  when  the  inci- 
dent is  no  longer  under  active  Investigation. 

The  Task  Force  recommends  the  enact- 
ment of  legislation  specifically  prohibiting 
federal  agencies  from  requesting  information 
relating  to  Juvenile  record  expungement  from 
employment  applicants  or  from  requesting 
such  Information  from  the  courts  or  the 
police. 

The  Task  Force  further  recommends  the 
cessation  of  all  Federal  funding  for  com- 
puterized systems  which  contain  juvenile 
records  unless  It  can  be  demonstrated  that 
these  systems  provide  adequate  safeguards 
for  the  protection  of  the  juvenile's  right  of 
privacy.  These  standards  must  fulfill  all  the 
requirements  of  the  minimum  standards  for 
state  legislation  previously  enumerated,  in- 
cluding special  provisions  to  strictly  limit 
data  accessibility. 

ARREST  RECORDS 

A  large  percentage  of  arrests  never  result 
In  conviction.  Yet,  in  over  half  the  states. 
Individual's  arrest  records  are  open  to  public 
inspection,  subjecting  innocent  parties  to 
undue  stigma,  harrassment,  and  discrimina- 
tion. 

Persons  with  arrest  records  often  find  It 
difficult,  if  not  impossible  to  secure  employ- 
ment or  licenses,  A  study  of  empolyment 
agencies  in  the  New  York  City  area  found 
that  seventy-five  percent  would  not  make 
a  referral  for  any  applicant  with  an  arrest 
record.  This  was  true  even  in  cases  in  which 
the  arrest  was  not  followed  by  a  trial  and 
conviction.  This  is  Just  one  example  of  the 
widespread  practice  of  "presumption  of 
guilt"  based  on  the  existence  of  an  arrest 
record. 

The  Task  Force  holds  that  release  of  In- 
formation about  arrests  not  followed  by  con- 
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■viction  Is  a  direct  violation  of  the  Individual's 
rights  of  privacy.  It  therefore  recommends 
that  legislative  efforts  be  directed  toward: 

1.  establishing  minimum  standards  for 
state  laws  calling  for  the  automatic  sealing 
of  all  individual  arrest  records  which  were 
not  followed  by  conviction  and  which  are  no 
longer  under  active  investigation; 

2.  requiring  the  FBI  to  seal  arrest  records 
not  followed  by  conviction;  and 

3.  prohibiting  inclusion  of  arrest  records 
not  followed  by  conviction  on  computerized 
systems  involving  more  than  one  state  or 
using  federal  funds. 

MEDICAL  RECORDS 

Medical  records,  which  contain  sensititlve 
and  personal  information,  are  especially  in 
need  of  privacy  safeguards  to  maintain  basic 
trust  in  the  doctor-patient  relationship.  Yet, 
development  of  automated  data  processing 
systems  has  enhanced  the  ability  of  govern- 
ment and  private  organizations  to  store,  an- 
alyze and  transfer  medical  records.  Increas- 
ingly, this  occurs  without  the  individual's 
kn6wledge  or  consent.  Abuse  of  such  informa- 
tion systems  can  have  a  deleterious  effect  on 
doctor-patient  relations. 

To  guarante  the  privacy  of  medical  records, 
the  Task  Force  recommends  that: 

1.  the  federal  government  provide  dollar 
grants  and  Incentives  to  States  for  the  vol- 
untary adoption  and  execution  of  State  plans 
to  insure  the  right  to  privacy  for  computer- 
ized medical  information  systems.  Such  a 
plan  would  place  principal  responsibility  on 
the  States,  giving  the  federal  government 
the  right  to  set  minimum  standards; 

2.  Congress  review  tlie  recently  enacted 
Professional  Standards  Reviews  Organiza- 
tions (PSRO)  legislation.  There  are  increas- 
ing numbers  of  reports  and  complaints  re- 
garding Review  Board  uses  of  medical  files 
and  the  threat  this  poses  to  privileged,  con- 
fidential doctor-patient  relationships;  and 

3.  provisions  be  included  in  national  health 
Insurance  legislation  which  specifically  en- 
sure the  Individual's  privacy.  The  institution 
of  a  national  health  insurance  plan  will 
create  a  vast  medical  information  network 
which  will  require  stringent  safeguards  to 
prevent  abuses  of  the  patients'  right  t/5 
privacy. 

COMPUTER   DATA  BANKS 

The  use  of  the  computer  has  brought  great 
commercial  and  social  benefits  to  modern 
America.  Greater  reliance  on  the  computer, 
however,  increases  its  integration  into  all 
aspects  of  daily  life.  The  result  is  increased 
vulnerability  to  abuse  or  misuse  of  com- 
puterized information. 

The  Task  Force  finds  that  the  individual 
possesses  inadequate  remedies  for  the  cor- 
rection of  such  abuses.  In  fact,  the  Task  Force 
considers  It  probable  that  many  abuses  have 
gone  unreported  simply  because  the  Indivi- 
dual involved  did  not  know  of  the  data  being 
collected  about  him. 

Even  if  the  individual  is  aware  that  data  is 
being  collected  about  him,  he  faces  several 
obstacles  if  he  wishes  to  expunge  purely  pri- 
vate information  or  to  correct  erroneous  in- 
foiTnatlon.  Among  his  obstacles  are  the  fol- 
lowing: the  lack  of  stattitory  support  for 
legal  action  (except  hi  the  credit  reporting 
area),  the  cost  of  litigation,  and  even  fear 
of  retaliation  by  the  company  or  agency  be- 
ing challenged. 

Despite  their  potential  for  abuse,  data 
banks  remain  an  inescapable  fact  of  life  in  a 
society  growing  more  complex  and  more  tech- 
nological. The  Task  Force  does  not  oppose 
data  banks  as  such,  but  favors  strong  safe- 
guards against  their  misuse,  and  recom- 
mends that: 

1.  rights  under  the  Fair  Credit  Reporting 
Act  of  1970  be  extended  to  aJl  data  collection. 
The  Individual  mu.st  have  and  be  informed 
of  his  right  to  review  Information  In  any 
collection  of  data  about  himself  le.xcludlng 


national  security  and  criminal  Justice  files) ; 

2.  Congress  establish  categories  (i.e.  in- 
depth  biographical,  financial,  medical,  etc.) 
of  information  which  may  not  be  mcltided 
in  reports  on  an  individual  unless  the  indi- 
vidual knowingly  gives  hLs  uncoerced  con- 
sent; 

3.  limited  exceptions  be  granted  for  na- 
tional security  and  criminal  justice  investi- 
gations; 

4.  criminal  and  civil  penalties  be  estab- 
lished for  any  use  of  statistical  data  (col- 
lected for  collective  analysis)  to  wrongfully 
acqtiire  information  on  Individuals; 

5.  transfer  of  personal  information  be- 
tween governmental  agencies  be  strictly 
limited; 

6.  the  creation  of  a  centralized  Federal 
data  bank  (except  for  national  security  and 
criminal  justice  purposes)  be  prohibited; 
and 

7.  a  federal  "privacy  protection  agency"  be 
established  to  enforce  the  proposed  legisla- 
tion. 

CODE  OF  ETHICS  AND  STANDARD  OF  CONDUCT 

The  Republican  Task  Force  on  Privacy  be- 
lieves there  to  be  a  definite  need  for  the  de- 
velopment of  a  universal  code  of  ethics  and 
standard  of  conduct  for  the  technical,  man- 
agerial and  academic  personnel  involved  in 
tiie  development  and  use  of  personal  in- 
formation systems.  The  Task  Force  regards 
this  to  be  essential  for  the  atitomated  and 
computerized  information  systems.  Personal 
information  systems  are  becoming  an  inte- 
gral aspect  of  tlie  daily  life  of  every  individ- 
tial  in  our  society.  This  sensitive  relationship 
demands  and  merits  the  development  of  an 
attitude  of  professionalism.  It  is  recognized 
that  some  efforts  have  been  made  to  develop 
and  foster  such  atttitides.  But,  the  informa- 
tion industry  as  a  whole  has  not  supported 
such  efforts  as  a  matter  of  policy.  The  Task 
Force  declares  its  commitment  to  the  de- 
velopment, maintenance,  management  and 
ii'^e  of  personal  information  systems. 

CONCLUSION 

The  Task  Force  is  aware  tliat  this  is  a  rela- 
tively new  area  of  concern.  Some  recom- 
mendations may  go  too  far  and  some  not  far 
enough.  Some  areas  may  have  been  over- 
looked. But  there  is  no  question  that  now  is 
the  time  to  address  ourselves  to  this  impor- 
tant and  far  reaching  issue.  If  we  fail — 
George  Orwell's  1984  mav  become  a  reality 
by  1976. 
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The  CHAIRMAN.  Are  there  any  fur- 
ther amendments?  If  not,  the  question 
Is  on  the  committee  amendment  in  the 
nature  of  a  substitute,  as  amended. 

The  committee  amendment  In  the 
nature  of  a  substitute,  as  amended,  was 
agreed  to.  ( 

The  CHAIRMAN.  Under  the  rule,  the 
Committee  rises. 

Accordingly  the  Committee  rose;  and 
the  Speaker  having  resumed  the  Chair 
(Mr.  Brademas)  Chairman  of  the  Com- 
mittee of  the  Whole  House  on  the  State 
of  the  Union,  reported  that  that  Com- 
mittee having  had  under  consideration 
the  bill  H.R.  16373  to  amend  title  5, 
United  States  Code,  by  adding  a  section 
552a  to  safeguard  individual  privacy 
from  the  misuse  of  Federal  records  and 
to  provide  that  Individuals  be  granted 
access  to  records  concerning  them  which 
are  maintained  by  Federal  agencies,  pur- 
suant to  House  Resolution  1419,  he  re- 
ported the  bill  back  to  the  House  with  an 
amendment  adopted  by  the  Committee 
of  the  Whole. 

The  SPEAirER.  Under  the  rule,  the 
previous  question  is  ordered. 

Is  a  separate  vote  demanded  on  any 
amendment  to  -the  committee  amend- 
ment in  the  nature  of  a  substitute  adopt- 
ed In  the  Committee  of  the  Whole?  If 
no,  the  question  is  on  the  amendment. 

The  amendment  was  agreed  to. 

The  SPEAKER.  The  question  is  on  the 
engrossment  and  third  reading  of  the 
bill.  " 

The  bill  was  ordered  to  be  engrossed 
and  read  a  third  time,  and  was  read  the 
third  time. 

The  SPEAKER.  The  question  is  on  the 
passage  of  the  bill. 

The  question  was  taken;  and  the 
Speaker  announced  that  the  ayes  ap- 
peared to  have  it. 

Mr.  ERLENBORN.  Mr.  Speaker,  I  ob- 
ject to  the  vote  on  the  ground  that  a 
quorum  is  not  present  and  make  the 
point  of  order  that  a  quorum  is  not 
present. 


The  SPEAKER.  Evidently  a  quorum  Is 
not  present. 

The  Sergeant  at  Arms  will  notify 
absent  Members. 

The  vote  was  taken  by  electronic  de- 
vice, and  there  were — yeas  353,  nays  1, 
not  voting  80,  as  follows: 
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Micnei 

Bray 

Gibbons 

iviiiiura 

Breckinridge 

GUman 

Miner 

Brlnkley 

Ginn 

Mills 

Broomfield. 

Goldwater 

Minisn 

Brotzman 

Gonzalez 

Mink 

Brown,  Calif. 

Goodling 

Miticneu,  JMQ. 

Brown,  Mich. 

Gray 

Mitchell,  N."?, 

Brown,  Ohio 

Green,  Oreg. 

Mizell 

Broyhui,  N.c 

Green,  Pa. 

Moakley 

Broyniii,  va. 

Griffiths 

Mollohan 

Buchanan 

Gross 

Montgomery 

Burgener 

Gubser 

Moorhead, 

Burke,  Fla. 

Gude 

calif. 

Burke,  Mass. 

Gunter 

Moorhead,  Pa. 

Burleson,  Tex. 

Guyer 

Morgan 

Burllson,  Mo. 

Haley 

Mosher 

Burton,  John. 

Hamilton 

Murphy,  HI, 

Burton,  Phillip 

Hammer- 

Murtha 

Butler 

schmldt 

Myers 

Byron 

Hanley 

Natcher 

Carney,  Ohio 

Hanna 

Nedzl 

Carter 

Hanrahan 

Nelsen 

Casey,  Tex. 

Hansen,  Idaho 

Nichols 

Cederberg 

Harrington 

Nix 

Chamberlain 

Hawkins 

Obey 

Chlsholm 

Hechler,  W.  Va.  O'Brien 

Clark 

Heinz 

O'Hara 

Clausen, 

Helstoskl 

O'NeUl 

Don  H. 

Henderson 

Owens 

Clawson,  Del 

Hicks 

Parris 

Cleveland. 

Hlnshaw 

Passman 

Cochran 

Hollfleld 

Patten 

Cohen 

Holt 

Pepper 

Collier 

Holtzman 

Perkins 

Collins,  HI. 

Horton 

Pettis 

Collins,  Tex, 

Hosmer 

Peyser 

Conlan. 

Howard 

Pickle 

Conte 

Huber 

Pike 

Conyers 

Hudnut 

Preyer 

Corman 

Hungate 

Price,  ni. 

Cotter 

Hutchinson 

Price,  Tex, 

Coughlin 

ichord 

Pritchard 

Cronin 

Jarman 

Quie 

Culver 

Johnson,  Calif. 

Rallsback 

Daniel,  Dan 

Johnson,  Colo. 

Randall 

Daniel,  Robert 

Johnson,  Pa. 

Rees 

W.,  Jr. 

Jones,  Okla. 

Regula 

Davis,  Ga. 

Jones,  Tenn. 

Reid 

Davis,  S  C. 

Jordan 

Reuss 

Davis,  Wis. 

Kazen 

Rlnaldo 

de  la  Garza 

Kemp 

Roberts 

Delaney 

Ketchum 

Robinson,  Va. 

Dellenbacli 

King 

Robison,  N.Y, 

Dellums 

Koch 

Bodlno 

Denholm 

Kyros 

Rogers 

Dennis 

Lagomarslno 

Roncallo,  Wyo. 

Derwinskl 

Leggett 

Rooney,  Pa. 

Dickinson 

Lehman 

Rose 

Dingell 

Lent 

Rosenthal 

Donohue 

Litton 

RostenkowsU 

Roush 

Steele 

Ware 

Rousselot 

Steelman 

Whalen 

Roy 

Btelger,  Ariz. 

White 

Roybal 

Stelger,  Wis, 

Whitehurst 

Ruppe 

Stokes 

Whltten 

Ruth 

Stratton 

Wldnall 

Ryan 

Stubblefleld 

Wiggins 

Sandman 

Stuckey 

Williams 

Sarasln 

Studds 

Wilson,  Bob 

Sarbanes 

Sullivan 

Wilson, 

Satterfleld 

Symington 

Charles  H., 

Scherle 

Talcott 

Calif. 

Schneebell 

Taylor,  Mo. 

Wilson, 

Schroeder 

Taylor,  N.C. 

Charles,  Tex. 

Seiberllng 

Thompson,  N.J 

Wlnn 

Shipley 

Thomson,  Wis. 

Wolff 

Shrlver 

Thone 

Wright 

Shuster 

Thornton 

Wyatt 

Sisk 

Toweli,  Nev. 

Wydler 

Skubitz 

Treen 

Wylle 

Slack 

Udall 

Yates 

Smith,  Iowa 

Ullman 

Yatron 

Smith,  N.Y. 

Van  Deerlin 

Young,  Alaska 

Snyder 

Vander  Jagt 

Young,  Fla, 

Spence 

Vander  Veen 

Young,  111. 

Stanton, 

Vanik 

Young,  Tei. 

J.  William 

Veysey 

Zablockl 

Stanton, 

Vtgorlto 

Zion 

James  V. 

Waggonner 

Zwach 

Stark 

Walsh 

Steed 

W  ampler 

NAYS — 1 

Landgrebe 

NOT  VOTING— 80 

Armstrong 

Froehlich 

Patman 

Ashbrook 

Glalmo 

Poage 

Aspin 

Grasso 

Podell 

Bell 

Grover 

Powell,  Ohio 

Bergland 

Hansen,  Wasli. 

QuUlen 

Hoggs 

Harsha 

Range! 

Boland 

Hastings 

Rarlck 

Brasco 

Hays 

Rhodes 

Breaux 

Hebert 

Rlegle 

Brooks 

Heclder,  Mas*. 

Roe 

Burke,  Calif. 

HUlis 

Roncallo,  N.Y. 

Camp 

Hogan 

Rooney,  N.Y. 

Carey,  N.Y. 

Hunt 

Runnels 

Chappell 

Jones,  Ala. 

St  Germain 

Clancy 

Jones,  N.C. 

Sebellus 

Clay 

Karth 

Shoup 

Conable 

Kastenmeler 

Sikes 

Crane 

Kluczynskl 

Staggers 

Daniels, 

KuykendaU 

Stephens 

Dominlck  V. 

Landrum 

Ssrmms 

Danielson 

Latta 

Teague 

Dent 

Luken 

Tiernan 

Devine 

McSpadden 

Traxler 

Diggs 

Metcalfe 

Waldle 

Dulskl 

Mlnshall,  Ohio 

Wyman 

Eshleman 

Moss 

Young,  aa. 

Evans,  Colo. 

Murphy,  N.Y. 

Young,  S.O. 

So  the  bill  was  passed. 
The  Clerk  announced  the  following 
pairs : 

Mr.  Hubert  with  Mr.  DiilskL 
Mrs.  Boggs  with  Mr.  AspliL. 
Mr.  Moss  with  Mr.  Luken. 
Mr.  Slkes  with  Mr.  McSpadden. 
Mr.  Boland  with  Mr.  Young  of  Georgia. 
Mr.  Rooney  of  New  York  with  Mr.  Tiernan, 
Mr.  Glalmo  with  Mr.  Traxler. 
Mr.  Staggers  with  Mr.  Patman. 
Mr.  Hays  with  Mr.  Minshall  of  Ohio. 
Mr.  Bergland  with  Mr.  KuykendaU. 
Mr.  Chappell  with  Mr.  Hunt.  ^ 
Mr.  Carey  of  New  York  with  Mi.  Hogan. 
Mr.  Brooks  with  Mr.  Camp. 
Mrs.  Burke  of  California  with  Mr,  Froeh- 
lich. 

Mr.  Ereaux  with  Mr.  Ashbrook. 
Mr.  Kluczynskl  with  Mr.  Grover. 
Mr.  Landrum  with  Mr.  Devine. 
Mr.  Metcalfe  with  Mrs.  Grasso. 
Mr.  Murphy  of  New  York  with  Mr.  Con- 
able. 

Mr.  Teague  with  Mr.  Hillis. 
Mr.  St  Germain  with  Mr.  Powell  of  Ohio. 
Mr.  Riegle  with  Mr.  Bell. 
Mr.  Latta  with  Mr.  Hastings. 
Mr.  Rangel  with  Mrs.  Hansen  of  Wash- 
ington. 

Mr.  Roe  with  Mr.  Crane. 
Mr.  Jones  of  Alabama  with  Mr.  Harsha. 
Mr.  Kast'enmeier  with  Mr.  Eshleman. 
Mr.  Karth  with  Mr.  Clancy. 
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Mr.  Jones  of  North   Carolina  with  Mr. 
Quillen. 

Mr.  Diggs  with  Mr.  Roncallo  of  New  York. 
Mr.  Evans  of  Colorado  with  Mr.  Sebelius. 
Mr.  Dent  with  Mr.  Shoup. 
Mr.  Dominiclc  V.  Daniels  with  Mr.  Stephens. 
Mr.  Clay  with  Mr.  Waldie. 
Mr.  Danlelson  with  Mr.  Symms. 
Mr.  Runnels  with  Mr.  Wyman. 
Mr.  Rhodes  with  Mr.  Young  of  South  Caro- 
lina. 

Mrs.  Heckler  of  Massachusetts  with  Mr. 
Rarlck. 

The  result  of  the  vote  was  announced 
as  above  recorded. 

A  motion  to  reconsider  was  laid  on  the 
table. 
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PROTECTION  OF  THE  RIGHT  OF 
PRIVACY 

Mr.  ERVIN.  Mr.  President,  I  move  that 
the  Chair  lay  before  the  Senate  the 
message  from  the  House  of  Representa- 
tives on  H.R.  16373. 

The  motion  was  agreed  to;  and  the 
Presiding  Officer  (Mr.  Stevenson)  laid 
before  the  Senate  H.R.  16373,  an  act  to 
amend  title  5,  United  States  Code,  by 
adding  a  section  552a  to  safeguard  indi- 
vidual privacy  from  the  misuse  of  Fed- 
eral records  and  to  provide  that  indi- 
viduals be  granted  access  to  records  con- 
cerning them  which  are  maintained  by 
Federal  agencies,  which  was  read  twice 
by  Its  title. 

Mr.  ERVIN.  This  is  the  House-passed 
bill  on  privacy.  The  Senate  has  passed  its 
own  bill.  I  move  to  strike  out  everything 
in  H.R.  16373  after  the  enacting  clause, 
and  to  substitute  therefor  the  text  of  the 
Senate  version  of  the  privacy  bill  (S. 
3418)  as  passed  by  the  Senate  yesterday. 

The  motion  was  agreed  to. 

The  PRESIDING  OFFICER.  The 
question  is  on  the  engrossment  of  the 
amendment  and  third  reading  of  the 
bill. 

The  amendment  was  ordered  to  be  en- 
grossed, and  the  bill  to  be  read  a  third 
time. 

The  bill  (H.R.  16373)  was  read  the 
third  time,  and  passed,  as  follows: 

H.R.  16373 

An  act  to  establish  a  Privacy  Protection 
Commission,  to  provide  management  sys- 
tems In  Federal  agencies  and  certain 
other  organizations  witii  respect  to  the 
gathering  and  disclosure  of  information 
concerning  individuals,  and  for  other 
purposes 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembeld. 

TITLE  I— PRIVACY  PROTECTION 
COMMISSION 
ESTABLISHMENT    OF  COMMISSION 

Sec.  101.  (a)  There  is  established  as  an 
hidependent  agency  of  the  e.xecutive  branch 
of  the  Government  the  Privacy  Protection 
Commission. 

(b)  (1)  The  Commission  shall  be  composed 
of  five  members  who  shall  be  appointed  by 
the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  from  among  mem- 
bers of  the  public  at  large  who,  by  reason 
of  their  knowledge  and  expertise  In  any  of 
the  following  areas:  civil  rights  and  liber- 
ties, law,  social  sciences,  and  computer 
technology,  business,  and  State  and  local 
government,  are  well  qualified  for  service 
on  the  Commission  and  who  are  not  other- 
wise officers  or  employees  of  the  United 
States.  Not  more  than  three  of  the  members 
of  the  Commission  shall  be  adherents  of 
the  same  political  party. 


(2)  One  of  the  Commissioners  shall  be 
appointed  Chairman  by  the  President: 

(3)  A  Commissioner  appointed  as  Chair- 
man shall  serve  as  Chaii-man  until  the  ex- 
piration of  his  term  as  a  Commissioner  of 
the  Commission  (except  that  he  may  con- 
tinue to  serve  as  Chairman  for  so  long  as  he 
remains  a  Commissioner  and  his  succesor 
as  Chairman  has  not  taken  office).  An  in- 
dividual may  be  appointed  as  a  Commis- 
sioner at  the  same  time  he  is  appointed 
Chairman. 

(c)  The  Chairman  shall  preside  at  all 
meetings  of  the  Commi-ssion  and  a  quorum 
for  the  transaction  of  business  shall  con- 
sist of  at  least  three  members  present  (but 
the  Chairman  may  designate  an  Acting 
Chairman  who  may  preside  iia  the  absence 
of  the  Chairman) .  Each  member  of  the  Com- 
mission including  the  Chairman,  shall  have 
eqvial  responsibility  and  authority  in  all  de- 
cisions and  actions  of  the  Commission,  shall 
have  full  access  to  all  information  relating 
to  the  performance  of  his  duties  or  responsi- 
bilities, and  shall  have  one  vote.  Action  of 
the  Commission  shall  be  determined  by  a 
majority  vote  of  the  members  present.  The 
Chairman  (or  Acting  Chairman)  shall  be  the 
official  spokesman  of  the  Commission  in  its 
relations  with  the  Congress.  Government 
agencies,  persons,  or  the  public,  and,  on  be- 
half of  the  Commission,  shall  see  to  the 
faithful  execution  of  the  policies  and  deci- 
sions of  the  Commission,  and  shall  report 
thereon  to  the  Commission  from  time  to 
time  or  as  the  Commission  may  direct. 

(d)  Each  Commissioner  shall  be  compen- 
sated at  the  rate  provided  for  under  section 
5314  of  title  5  of  the  United  States  Code,  re- 
lating to  level  IV  of  the  Executive  Schedule. 

(e)  Commissioners  shall  serve  for  terms  of 
three  years.  No  Commissioner  may  serve  more 
than  two  terms.  Vacancies  in  the  member- 
ship of  the  Commission  shall  be  filled  in  the 
same  manner  in  which  the  original  appoint- 
ment was  made. 

(f)  Vacancies  in  the  membership  of  the 
Commission,  as  long  as  there  are  three  Com- 
missioners in  office,  shall  not  impair  the 
power  of  the  Commission  to  execute  the 
functions  and  powers  of  the  Commission. 

(g)  The  members  of  the  Commission  shall 
not  engage  in  any  other  employment  during 
their  tenure  as  members  of  the  Commission. 

(h)  (1)  Whenever  the  Commission  submits 
any  budget  estimate  or  request  to  the  Presi- 
dent or  the  Office  of  Management  and  Budg- 
et, it  shall  concurrently  transmit  a  copy  of 
that  request  to  Congress. 

(2 )  Whenever  the  Commission  submits  any 
legislative  recommendations,  or  testimony,  or 
comments  on  legislation  to  the  President  or 
Office  of  Management  and  Bridget,  it  shall 
concurrently  transmit  a  copy  thereof  to  the 
Congress.  No  officer  or  agency  of  the  United 
States  shall  have  any  avithority  to  require 
the  Commission  to  svibmit  its  legislative  rec- 
ommendations, or  testimony,  or  comments  on 
legislation,  to  any  officer  or  agency  of  the 
United  States  for  approval,  comments,  or  re- 
view to  the  submission  of  such  recommenda- 
tions, testimony,  or  comments  to  the  Con- 
gress. 

PERSONNEL   OF   THE  COMMISSION 

Sec.  102,  (a)  (1)  The  Commission  shall  ap- 
point an  Executive  Director  who  shall  per- 
form such  duties  as  the  Commission  may 
determine.  Such  appointment  may  be  made 
without  regard  to  the  provisions  of  title  5, 
United  States  Code. 

(2)  The  Executive  Director  shall  be  com- 
pensated at  a  rate  not  in  excess  of  the  maxi- 
mum rate  of  GS-18  of  the  General  Schedule 
under  section  5332  of  title  5,  United  States 
Code. 

(b)  The  Commission  is  authorized  to  ap- 
point and  fix  the  compensation  of  such  offi- 
cers and  employees,  and  prescribe  their  func- 
tions and  duties,  as  may  be  necessary  to  carry 
out  the  provisions  of  this  Act. 
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(c)  Tlie  Commission  may  obtain  the  serv- 
ices of  experts  and  consultants  in  accord- 
ance with  the  provisions  of  section  3109  of 
title  5,  United  States  Code. 

FUNCTIONS   OF  THE  COMMISSION 

Sec.  103.  (a)  The  Commission  shall — 

(1)  publish  annually  a  United  States  Di- 
rectory of  Information  Systems  containing 
the  information  specified  to  provide  notice 
under  section  201(c)  (3)  of  this  Act  of  each 
information  system  subject  to  the  provisions 
of  this  Act  and  a  listing  of  all  statutes  which 
require  the  collection  of  such  information  by 
a  Federal  agency; 

(2)  investigate,  determine,  and  report  any 
violation  of  any  provision  of  this  Act  (or 
any  regulation  adopted  pursuant  thereto) 
to  the  President,  the  Attorney  General,  the 
Congre.ss,  and  the  General  Services  Adminis- 
tration where  the  duties  of  that  agency  are 
involved,  and  to  the  Comptroller  General 
when  it  deems  appropriate;  and 

(3)  develop  model  guidelines  for  the  im- 
plemntation  of  this  Act  and  assist  Federal 
agencies  in  prparing  regulations  and  meet- 
ing technical  and  administrative  require- 
ments of  tills  Act. 

(b)  Upon  receipt  of  any  report  required 
of  a  Federal  agency  describing  (1)  any  pro- 
posed information  system  or  data  bank,  or 
(2)  any  significant  expansion  of  an  existing 
information  system  or  data  bank,  integra- 
tion of  files,  programs  for  records  linkage 
within  or  among  agencies,  or  centralization 
of  resources  and  facilities  for  data  processing, 
the  Commission  shall — • 

(A)  review  such  report  to  determine  (i) 
tlie  probable  or  potential  effect  of  such  pro- 
posal on  the  privacy  and  other  personal  or 
property  rights  of  individuals  or  the  confi- 
dentiality of  information  relating  to  such 
individuals,  and  (ii)  its  effect  on  the  preser- 
vation of  the  constitutional  principles  of 
federalism  and  separation  of  powers;  and 

(B)  submit  findings  and  make  recommen- 
dations to  tlie  President,  Congress,  and  the 
General  Services  Administration  concerning 
the  need  for  legislative  authorization  and 
administrative  action  relative  to  any  svich 
proposed  activity  in  order  to  meet  the  pur- 
poses and  requirements  of  this  Act. 

(c)  After  receipt  of  any  report  required 
under  subsection  (b),  if  the  Commission  de- 
termines and  reports  to  the  Congress  that  a 
proposal  to  establish  or  modify  a  data  bank 
or  information  system  does  not  comply  with 
the  standards  established  by  or  pursuant  to 
this  Act.  the  Federal  agency  submitting  such 
report  shall  not  proceed  to  establish  or  mod- 
ify any  stich  data  bank  or  information  system 
for  a  period  of  sixty  days  from  the  date  of 
receipt  of  notice  from  the  Commission  that 
sucli  data  bank  or  system  does  not  comply 
with  such  standards, 

(d)  In  addition  to  its  other  functions  the 
Commission  shall — 

(1)  to  the  ftillest  extent  practicable,  con- 
sult with  the  heads  of  appropriate  depart- 
ments, agencies,  and  instrumentalities  of  the 
Federal  Government,  of  State  and  local  gov- 
ernments, and  other  persons  in  carrying  out 
the  provisions  of  this  Act  and  in  conducting 
the  sttidy  required  by  section  106  of  this  Act; 

(2)  perform  or  cause  to  be  performed  such 
researcli  activities  as  may  be  necessary  to 
Implement  title  II  of  this  Act,  and  to  assisi; 
Federal  agencies  in  complying  with  the  re- 
quirements of  such  title; 

(3)  determine  what  specific  categories  of 
information  should  be  prohibited  by  statute 
from  collection  by  Federal  agencies  on  the 
basis  that  the  collection  of  such  information 
would  violate  an  individual's  right  of  pri- 
vacy; and 

(4)  prepare  model  legislation  for  use  by 
State  and  local  governments  in  establishing 
procedures  for  handling,  maintaining,  and 
disseminating  personal  information  at  the 
State  and  local  level  and  provide  such  tech- 
nical assistance  to  State  and  local  govern- 
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ments  as  they  may  require  In  the  preparation 
and  Implementation  of  such  legislation. 

CONTIDENTlALrrT   OP  INFORMATION 

Sec.  104.  (a)  Each  department,  agency,  and 
Instrumentality  of  the  executive  branch  of 
the  Government,  including  each  Independent 
agency,  shall  furnish  to  the  Commission, 
upon  request  made  by  the  Chairman,  such 
data,  reports,  and  other  Information  as  the 
Commission  deems  necessary  to  carry  out  Its 
functions  under  this  Act. 

(b)  In  carrying  out  its  functions  and  exer- 
cising its  powers  under  this  Act,  the  Com- 
mission may  accept  from  any  Federal  agency 
or  other  person  any  identifiable  personal  data 
If  such  data  is  necessary  to  carry  out  such 
powers  and  functions.  In  any  case  in  which 
the  Commission  accepts  any  such  informa- 
tion. It  shall  provide  appropriate  safeguards 
to  Insure  that  the  confidentiality  of  such 
Information  is  maintained  and  that  upon 
completion  of  the  purpose  for  which  such 
Information  is  required  It  is  destroyed  or 
returned  to  the  agency  or  person  from  which 
It  Is  obtained,  as  appropriate. 

POWERS  OF  THE  COMMISSION 

Sec.  105.  (a)(1)  The  Commission  may. 
In  carrying  put  its  functions  under  this  Act, 
conduct  such  inspections,  sit  and  act  at 
such  times  and  places,  hold  hearings,  take 
such  testimony,  require  by  s\ibpena  the  at- 
tendance of  such  witnesses  and  the  produc- 
tion of  such  books,  records,  papers,  corre- 
spondence, and  documents,  administer  such 
oaths,  have  such  printing  and  binding  done, 
and  make  such  expenditures  as  the  Commis- 
sion deems  advisable.  A  subpena  shall  be  Is- 
sued only  upon  an  afRrmative  vote  of  a  ma- 
jority of  all  members  of  the  Commission. 
Subpenas  shall  be  Issued  under  the  signa- 
ture of  the  Chairman  or  any  member  of  the 
Commission  designated  by  the  Chairman  and 
shall  be  served  by  any  person  designated  by 
the  Chairman  or  any  such  member.  Any 
member  of  the  Commission  may  administer 
oaths  or  affirmations  to  witnesses  appearing 
before  the  Commission. 

(2)  In  case  of  disobedience  to  a  subpena 
Issued  under  paragraph  (1)  of  this  subsec- 
tion, the  Commission  may  invoke  the  aid  of 
any  district  court  of  the  United  States  in 
requiring  compliance  with  such  subpena. 
Any  district  court  of  the  United  States 
within  the  jurisdiction  where  such  person 
Is  found  or  transacts  business  may,  in  case 
of  contumacy  or  refusal  to  obey  a  subpena 
issued  by  the  Commission,  issue  an  order 
requiring  such  person  to  appear  and  testify, 
to  produce  such  books,  records,  papers,  cor- 
respondence, and  documents,  and  any  failure 
to  obey  the  order  of  the  court  shall  be  pun- 
ished by  the  cout  as  a  contempt  thereof. 

(3)  Appearances  by  the  Commission  under 
this  Act  shall  be  in  its  own  name.  The  Com- 
mission shall  be  represented  by  attorneys 
designated  by  it. 

(4)  Section  6001(1)  of  title  18,  United 
States  Code,  is  amended  by  inserting  im- 
mediately after  "Securities  and  Exchange 
Commission,"  the  following:  "the  Privacy 
Protection  Commission,". 

(b)  The  Commission  may  delegate  any  of 
its  functions  to  such  officers  and  employees 
of  the  Commission  as  the  Commission  may 
designate  and  may  authorize  such  successive 
redelegations  of  such  functions  as  it  may 
deem  desirable. 

(c)  In  order  to  carry  out  the  provisions 
of  this  Act,  the  Commission  is  authorized — 

(1)  to  adopt,  amend,  and  repeal  rules  and 
regulations  governing  the  manner  of  its  op- 
erations, organization,  and  personnel; 

(2)  to  adopt,  amend,  and  repeal  interpre- 
tative rules  for  the  implementation  of  the 
rights,  standards,  and  safeguards  provided 
under  this  Act; 

(3)  to  enter  into  contracts  or  other  ar- 
rangements or  modifications  thereof,  with 
any  government,  any  agency  or  department 
of  the  United  States,  or  with  any  person. 


firm,  association,  or  corporation,  and  such 
contracts  or  other  arrangements,  or  modifi- 
cations thereof,  may  be  entered  into  without 
legal  consideration,  without  performance  or 
other  bonds,  and  without  regard  to  section 
3709  of  the  Revised  Statutes,  as  amended 
(41  U.S.C.  5) ; 

(4)  to  make  advance,  progress,  and  other 
payments  which  the  Commission  deems  nec- 
essary under  this  Act  without  regard  to  the 
provisions  of  section  3648  of  the  Revised  Stat- 
utes, as  amended  (31  U.S.C.  529); 

(5)  receive  complaints  of  violations  of  this 
Act  and  regulations  adopted  pursuant  there- 
to; and 

(6)  to  take  such  other  action  as  may  be 
necessary  to  carry  out  the  provisions  of  this 
Act. 

COMMISSION   STUDY   OF    OTHER  GOVERNMENTAL 
AND  PRIVATE  ORGANIZATIONS 

Seo.  106.  (a)(1)  The  Commission  shall 
make  a  study  of  the  data  banks,  automated 
data  processing  programs,  and  Information 
systems  of  governmental,  regional,  and  pri- 
vate organizations,  in  order  to  determine  the 
standards  and  procedures  tn  force  for  the 
protection  of  personal  information,  and  to 
determine  the  extent  to  which  those  stand- 
ards and  procedures  achieve  the  purposes  of 
this  Act. 

(2)  The  Commission  periodically  shall  re- 
port its  findings  to  the  President  and  the 
Congress  and  shall  complete  the  study  re- 
quired by  this  section  not  later  than  three 
years  from  the  date  this  Act  becomes  effec- 
tive. 

(3)  The  Commission  shall  recommend  to 
the  President  and  the  Congress  the  extent, 
if  any,  to  which  the  requirements  and  prin- 
ciples of  this  Act  should  be  applied  to  the 
information  practices  of  those  organizations 
by  legislation,  administrative  action,  or  by 
voluntary  adoption  of  such  requirements  and 
principles.  In  addition,  It  shall  submit  such 
other  legislative  recommendations  as  it  may 
determine  to  be  necessary  to  protect  the  pri- 
vacy of  Individuals  whUe  meeting  the  legiti- 
mate needs  of  government  and  society  for 
information. 

(b)(1)  In  the  course  of  such  study  and 
In  its  reports,  the  Commission  shall  exam- 
ine and  analyze — 

(A)  Interstate  transfer  of  Information 
about  individuals  which  Is  being  undertaken 
through  manual  files  or  by  computer  or 
other  electronic  or  telecommunications 
means; 

(B)  data  banks  and  information  programs 
and  systems  the  operation  of  which  signifi- 
cantly or  substantially  affect  the  enjoyment 
of  the  privacy  and  other  personal  and  prop- 
erty rights  of  individuals; 

(G)  the  use  of  social  security  numbers, 
license  plate  numbers,  universal  identifiers, 
and  other  symbols  to  Identify  individuals  in 
data  banks  and  to  gain  access  to,  integrate, 
or  centralize  information  systems  and  files; 
and 

(D)  the  matching  and  analyses  of  statis- 
tical data,  such  as  Federal  census  data,  with 
other  soiu-ces  of  personal  data,  such  as  auto- 
mobile registries  and  telephone  directories, 
in  order  to  reconstruct  individual  responses 
to  statistical  questionnaires  for  commercial 
or  other  purposes,  in  a  way  which  results  in 
a  violation  of  the  implied  or  explicitly  recog- 
nized confidentiality  of  such  information. 

(2)  The  Commission  shall  include  hi  its 
examination  information  activities  in  the 
following  areas:  medical,  insurance,  educa- 
tion, employment  and  personnel,  credit, 
banking  and  financial  institutions,  credit 
bureaus,  the  commercial  reporting  industry, 
cable  television  and  other  telecommunica- 
tions media,  travel,  hotel,  and  entertainment 
reservations,  and  electronic  check  processing. 
The  Commission  may  study  such  other  in- 
formation activities  necessary  to  carry  out 
the  congressional  policy  embodied  in  this 
Act,  except  that  the  Commission  shall  not 


Investigate  Information  systems  maintained 
by  religious  organizations. 

(3)  In  conducting  the  study,  the  Com- 
mission shall — 

(A)  determine  what  laws,  Kxecutlve  or- 
ders, regulations,  directives,  and  Judicial  de- 
cisions govern  the  activities  under  study  and 
the  extent  to  which  they  are  consistent  with 
the  rights  of  privacy,  due  process  of  law,  and 
other  guarantees  In  the  Constitution; 

(B)  determine  to  what  extent  govern- 
mental and  private  Information  systems  af- 
fect P^eral-State  relations  or  the  principle 
of  separation  of  powers; 

(C)  conduct  a  thorough  examination  of 
standards  and  criteria  governing  programs, 
policies,  and  practices  relating  to  the  collec- 
tion, soliciting,  processing,  use,  access.  Inte- 
gration, dissemination,  and  transmission  of 
personal  Information; 

(D)  to  the  maximum  extent  practicable, 
collect  and  utilize  findings,  reports,  and  rec- 
ommendations of  major  governmental,  legis- 
lative and  private  bodies,  institutions,  orga- 
nizations, and  individuals  which  pertain  to 
the  problems  under  study  by  the  Commis- 
sion; and 

(E)  receive  and  review  complaints  with 
respect  to  any  matter  under  study  by  the 
Commission  which  may  be  submitted  by  any 
person. 

REPORTS 

Sec.  107.  The  Commission  shall,  from  time 
to  time,  and  in  an  annual  report,  report  to 
the  President  and  the  Congress  on  its  activi- 
ties in  carrying  out  the  provisions  of  this 
Act. 

TITLE  II— STANDARDS  AND  MANAGE- 
MENT SYSTEMS  FOR  HANDLING  INFOR- 
MATION RELATING  TO  INDIVIDUALS 

SAFEGITARD  REQUIREMENTS  FOR  ADMINISTRATIVE, 
INTELLIGENCE,  STATISTICAL-REPORTING,  AND 
RESEARCH  PURPOSES 

Sec.  201.  (a)  Each  Federal  agency  shall — 

(1)  collect,  solicit,  and  maintain  only  such 
personal  Information  as  is  relevant  and  nec- 
essary to  accomplish  a  statutory  purpose  of 
the  agency; 

(2)  collect  information  to  the  greatest 
extent  practicable  directly  from  the  subject 
individual  when  the  information  may  result 
in  adverse  determinations  about  an  individ- 
ual's rights,  benefits,  and  privileges  under 
Federal  programs;  and 

(3)  Inform  any  individual  requested  to 
disclose  personal  Information  whether  that 
disclosure  is  mandatory  or  voluntary,  by 
what  statutory  authority  it  is  solicited,  what 
uses  the  agency  will  make  of  it,  what  penal- 
ties and  specific  consequences  for  the  Indi- 
vidual, which  are  known  to  the  agency,  wUl 
result  from  nondisclosiue,  and  what  rules 
of  confidentiality  wUl  govern  the  informa- 
tion. 

(b)  Each  Federal  agency  that  maintains 
an  mfomiation  system  or  file  shall,  with 
respect  to  each  such  system  or  file — 

(1)  insure  that  personal  information 
maintained  in  the  system  or  file  is  accurate, 
complete,  timely,  and  relevant  to  the  pur- 
pose for  which  it  is  collected  or  maintained 
by  the  agency  at  the  time  any  access  is 
granted  to  the  file,  material  is  added  to  or 
taken  from  the  file,  or  at  any  time  it  is  used 
to  make  a  determination  affecting  the  sub- 
ject of  the  file: 

(2)  refrain  from  disclosing  any  such  per-r 
sonal  information  within  tlie  agency  other 
than  to  officers  or  employees  who  have  a  need 
for  such  personal  information  in  the  per- 
formance of  their  duties  for  the  agency; 

(3)  maintain  a  list  of  all  categories  of  per- 
sons authorized  to  have  regular  access  to 
personal  Information  in  the  system  or  file: 

(4)  maintain  an  accurate  accounting  of 
the  date,  nature,  and  purpose  of  all  other 
access  granted  to  the  system  of  file,  and  all 
other  disclosures  of  personal  information 
made  to  any  person  outside  the  agency,  or  to 
another  agency.   Including  the  name  and 
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address  of  the  person  or  other  agency  to 
whom  disclosure  was  made  or  access  was 
granted,  except  as  provided  by  section  202(b) 
of  this  Act; 

(5)  establish  rules  of  conduct  and  notify 
and  instruct  each  person  involved  in  the  de- 
sign, development,  operation,  or  maintenance 
of  the  system  or  file,  or  the  collection,  use, 
maintenance,  or  dissemination  of  informa- 
tion about  an  individual,  of  the  require- 
ments of  this  Act,  including  any  rules  and 
procedures  adopted  pursuant  to  this  Act  and 
the  penalties  for  noncompliance; 

(6)  establish  appropriate  administrative, 
technical  and  physical  safeguards  to  insure 
the  security  of  the  information  system  and 
confidentiality  of  personal  Information  and 
to  protect  against  any  anticipated  threats 
or  hazards  to  their  security  or  integrity 
which  could  result  in  substantial  harm,  em- 
barrassment, Inconvenience,  or  unfairness  to 
any  Individual  on  whom  personal  informa- 
tion Is  maintained;  and 

(7)  establish  no  program  for  the  purpose 
of  collecting  or  maintaining  information  de- 
scribing how  Individuals  exercise  rights 
guaranteed  by  the  first  amendment  unless 
the  head  of  the  agency  specifically  deter- 
mines that  such  Information  Is  relevant  and 
necessary  to  carry  out  a  statutory  purpose 
of  the  agency. 

(c)  Any  Federal  agency  that  maintains  an 
Information  system  or  file  shall — 

(1)  make  available  for  distribution  upon 
the  request  of  any  person  a  statement  of  the 
existence  and  character  of  each  such  system 
or  file; 

(2)  on  the  date  on  which  this  Act  becomes 
effective  and  annually  thereafter,  notify  the 
Commission  and  give  public  notice  of  the 
existence  and  character  of  each  existing  sys- 
tem or  file  simultaneously,  and  cause  such 
notice  to  be  published  in  the  Federal  Kegls- 
ter;  and 

(3)  Include  in  such  notices  at  least  the 
following  information : 

(A)  name  and  location  of  the  system  or 
file; 

(B)  nature  and  purposes  of  the  system  or 
file; 

(C)  categories  of  individuals  on  whom  per- 
sonal information  is  maintained  and  cate- 
gories of  personal  Information  generally 
maintained  in  the  system  or  file,  Including 
the  nature  of  the  Information  and  the  ap- 
proximate number  of  individuals  on  whom 
Information  is  maintained; 

(D)  the  confidentiality  requirements  and 
the  extent  to  which  access  controls  apply  to 
such  information; 

(E)  categories  of  sources  of  s\ich  personal 
Information; 

(P)  the  Federal  agency's  policies  and  prac- 
tices regarding  implementatloii  of  sections 
201  and  202  of  this  Act,  information  storage, 
duration  of  retention  of  Information,  and 
elimination  of  such  information  from  the 
system  or  file; 

(G)  uses  made  by  the  agency  of  the  per- 
sonal information  contained  in  the  system  or 
file; 

(H)  identity  of  other  agencies  and  cate- 
gories of  persons  to  whom  disclosures  of 
personal  information  are  made,  or  to  whom 
access  to  the  system  or  file  may  be  granted, 
together  with  the  purposes  therefor  and  the 
administrative  constraints,  if  any,  on  such 
disclosures  and  access,  including  any  such 
constraints  on  redisclosure; 

(I)  procedures  whereby  an  individual  can 
(1)  be  informed  if  the  system  or  file  contains 
personal  Information  pertaining  to  himself 
or  herself,  (ii)  gain  access  to  such  informa- 
tion, and  (ii)  contest  the  accuracy,  com- 
pleteness, timeliness,  relevance,  and  neces- 
sity for  retention  of  the  personal  informa- 
tion; and 

(J)  name,  title,  official  address,  and  tele- 
phone number  of  the  officer  immediately  re- 
sponsible for  the  system  or  file. 


(d)  (1)  Each  Federal  agency  that  main- 
tains an  Information  system  or  file  shall  as- 
sure to  an  Individual  upon  request  the  fol- 
lowing rights: 

(A)  to  be  informed  of  the  existence  of  any 
personal  information  pertaining  to  that  in- 
dividual; 

(B)  to  have  full  access  to  and  right  to 
inspect  the  personal  information  in  a  form 
comprehensible  to  the  individual; 

(C)  to  know  the  names  of  all  recipients  of 
information  about  such  individual  Including 
the  recipient  organization  and  its  relation- 
ship to  the  system  or  file,  and  the  purpose 
and  date  when  distributed,  unless  such  in- 
formation is  not  required  to  be  maintained 
pursuant  to  this  Act; 

(D)  to  know  the  sources  of  personal  In- 
formation (1)  unless  the  confidentiality  of 
any  such  source  is  required  by  statute,  then 
the  right  to  know  the  nature  of  such  source; 
or  (11)  unless  investigative  material  used  to 
determine  the  suitability,  eligibility,  or  qual- 
ifications for  Federal  civilian  employment, 
military  service,  Federal  contracts,  or  access 
to  classified  information,  is  compiled  by  a 
Federal  agency  in  pursuit  of  an  authorised 
Investigative  responsibility,  and  in  the  course 
of  compiling  such  materials,  information 
prejudicial  to  the  subject  of  the  investiga- 
tion Is  revealed  through  a  source  who  fur- 
nishes such  information  to  the  Government 
under  the  express  provision  that  the  Identity 
of  the  source  will  be  held  in  confidence,  and 
where  the  disclosure  of  such  information 
would  identify  and  be  prejudicial  to  the 
rights  of  the  confidential  source,  then  the 
right  to  know  the  nature  of  such  information 
and  to  examine  that  information  if  it  is 
found  to  be  material  or  relevant  to  an  ad- 
ministrative or  Judicial  proceeding  by  a  Fed- 
eral Judge  or  Federal  administrative  officer: 
Provided,  That  investigative  material  shall 
not  be  made  available  to  promotion  boards 
which  are  empowered  to  promote  or  advance 
individuals  in  Federal  employment,  except 
when  the  appohatment  would  be  from  a  non- 
critical  to  a  critical  security  position; 

(E)  to  be  accompanied  by  a  person  chosen 
by  the  individual  inspecting  the  information, 
except  that  an  agency  or  other  person  may 
require  the  individual  to  furnish  a  written 
statement  authorizing  discussion  of  that  in- 
dividual's file  in  the  person's  presence; 

(P)  to  receive  such  required  disclosures 
and  at  reasonable  standard  charges  for  docu- 
ment duplication,  in  person  or  by  maU,  if 
upon  written  request,  with  proper  identifica- 
tion; and 

(G)  to  be  completely  hiformed  about  the 
uses  and  disclosures  made  of  any  such  in- 
formation contained  in  any  such  system  or 
file  except  those  uses  and  disclosures  made 
pursuant  to  law  or  regulation  permitting 
public  inspection  or  copying. 

(2)  Upon  receiving  notice  that  an  indi- 
vidual wishes  to  challenge,  correct,  or  ex- 
plain any  personal  Information  about  him 
in  a  system  or  file,  such  Federal  agency  shall 
comply  promptly  with  the  following  mini- 
mum requirements: 

(A)  investigate  and  record  the  current 
status  of  the  personal  information; 

(B)  correct  or  eliminate  any  information 
that  is  found  to  be  incomplete,  inaccurate, 
not  relevant  to  a  statutory  purpose  of  the 
agency,  not  timely  or  necessary  to  be  re- 
tained, or  which  can  no  longer  be  verified; 

(C)  accept  and  include  in  the  record  of 
such  informatioii,  if  the  investigation  does 
not  resolve  the  dispute,  any  statement  of 
reasonable  length  provided  by  the  individual 
setting  fortli  his  position  on  the  disputed 
information; 

(D)  in  any  subsequent  dissemination  or 
use  of  the  disputed  information,  clearly 
report  the  challenge  and  supply  any  sup- 
plemental statement  filed  by  the  individual; 

(E)  at  the  request  of  such  individual,  fol- 


lowing any  correction  or  elimination  of 
challenged  information.  Inform  past  recip- 
ients of  its  elimination  or  correction;  and 

(F)  not  later  than  sixty  days  after  re- 
ceipt of  notice  from  an  individual  making  a 
request  concerning  personal  information, 
make  a  determination  with  respect  to  such 
request  and  notify  the  individual  of  the  de- 
termination and  of  the  Individual's  right  to 
a  hearing  before  an  official  of  the  agency 
which  shall  if  requested  by  the  Individual, 
be  conducted  as  follows: 

(I)  such  hearing  shall  be  conducted  In 
an  expeditious  manner  to  resolve  the  dis- 
pute promptly  and  shall  be  held  within  thir- 
ty days  of  the  request  and,  unless  the  indi- 
vidual requests  a  formal  hearing,  shall  be 
conducted  on  an  informal  basis,  except  that 
the  individual  may  appear  with  counsel, 
present  evidence,  and  examine  and  cross- 
examine  witnesses; 

(II)  any  record  found  after  such  a  hear- 
ing to  be  Incomplete,  Inaccurate,  not  rele- 
vant, not  timely  nor  necessary  to  be  retained, 
or  which  can  no  longer  be  verified,  shall 
within  thirty  days  of  the  date  of  such  find- 
ings be  appropriately  modified  or  purged; 
and 

(ill)  the  action  or  inaction  of  any  agen- 
cy on  a  request  to  review  and  challenge 
personal  data  in  its  possession  as  provided 
by  this  section  shall  be  reviewable  de  novo 
by  the  appropriate  United  States  district 
court. 

An  agency  may,  for  good  cause,  extend  the 
time  for  making  a  determination  under  this 
subparagraph.  The  individual  affected  by 
such  an  extension  shall  be  given  notice  of 
the  extension  and  the  reason  therefor. 

(e)  When  a  Federal  agency  provides  by  a 
contract,  grant,  or  agreement  for,  and  the 
specific  creation  or  substantial  alteration,  or 
the  operation  by  or  on  behalf  of  the  agency 
of  an  information  system  or  file  and  the 
primary  purpose  of  the  grant,  contract,  or 
agreement  is  the  creation,  substantial  altera- 
tion, or  the  operation  by  or  on  behalf  of  the 
agency  of  such  an  information  system  or 
file,  the  agency  shall,  consistent  with  Its 
avithority,  cause  the  requirements  of  sub- 
sections (a),  (b),  (c),  and  (d)  to  be  applied 
to  such  system  or  file.  In  cases  when  contrac- 
tors and  grantees  or  parties  to  an  agreement 
are  public  agencies  of  States  or  the  District 
of  Columbia  or  public  agencies  of  political 
subdivisions  of  States,  the  requirements  of 
subsections  (a),  (b),  (c),  and  (d)  shall  be 
agency  determines  that  the  State  or  the  Dis- 
trict of  Columbia  or  public  agencies  of  politi- 
cal subdivisions  of  the  State  have  adopted 
legislation  or  regulations  which  impose  simi- 
lar requirements. 

(f)  (1)  Any  Federal  agency  maintaining  or 
proposing  to  establish  a  personal  information 
system  or  file  shall  prepare  and  submit  a 
report  to  the  Commission,  the  General  Serv- 
ices Administration,  and  to  the  Congress  on 
proposed  data  banks  and  Information  sys- 
tems or  files,  the  proposed  significant  expan- 
sion of  existing  data  banks  and  Information 
systems  or  files,  integration  of  files,  programs 
for  records  linkage  within  or  among  agencies, 
or  centralization  of  resources  and  facilities 
for  data  processing,  which  report  shall  in- 
clude— 

(A)  the  effects  of  such  proposals  on  the 
rights,  benefits,  and  privileges  of  the  Indi- 
viduals on  whom  personal  information  Is 
maintained; 

(B)  a  statement  of  the  software  and  hard- 
ware features  which  would  be  required  in 
protect  security  of  the  system  or  file  and 
confidentality  of  information; 

(C)  the  steps  taken  by  the  agency  to  ac- 
quire such  features  in  their  systems,  In- 
cluding description  of  consultations  with 
representatives  of  the  National  Bureau  of 
Standards;  and 

(D)  a  description  of  changes  In  existing 
interagency  or  Intergovernmental  relation- 
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ships  In  matters  Involving  the  collection, 
processing,  sharing,  exchange,  aiad  dissemi- 
nation of  personal  Information. 

(2)  The  Federal  agency  shall  not  proceed 
to  Implement  such  proposal  for  a  period  of 
sixty  days  from  date  of  receipt  of  notice  from 
the  Commission  that  the  proposal  does  not 
comply  with  the  standards  established  under 
or  pursuant  to  this  Act. 

(g)  Each  Federal  agency  covered  by  this 
Act  which  maintains  an  information  system 
or  file  shall  make  reasonable  efforts  to  serve 
advance  notice  on  an  individual  before  any 
personal  Information  on  such  individual  Is 
made  available  to  any  person  under  com- 
pulsory legal  process. 

(h)  No  person  may  condition  the  granting 
or  withholding  of  any  right,  privilege,  or 
benefit,  or  make  as  a  condition  of  employ- 
ment the  securing  by  any  Individual  of  any 
information  which  such  individual  may  ob- 
tain through  the  exercise  of  any  right  se- 
cured under  the  provisions  of  this  section. 

DISCLOSURE  OF  INFORMATION 

Sec.  202.  (a)  No  Federal  agency  shall  dis- 
seminate personal  information  unless — 

(1)  It  has  made  written  request  to  the 
individual  who  is  the  suteject  of  the  informa- 
tion and  obtained  his  written  consent; 

(2)  the  recipient  of  the  personal  informa- 
tion has  adopted  rules  In  conformity  with 
this  Act  for  maintaining  the  security  of  Its 
information  system  and  files  and  the  confi- 
dentiality of  personal  Information  contained 
therein;  and 

(3)  the  Information  Is  to  be  used  only 
for  the  purposes  set  forth  by  the  sender 
pursuant  to  the  requirements  for  notice 
under  this  Act. 

(b)  Section  202(a)  (1)  shall  not  apply  when 
disclosure  would  be — 

(1)  to  those  officers  and  employees  of  that 
agency  who  have  a  need  for  such  Informa- 
tion in  ordinary  course  of  the  performance 
of  their  duties; 

(2)  to  the  Bureau  of  the  Census  for  pur- 
poses of  planning  or  carrying  out  a  census 
or  survey  pursuant  to  the  provisions  of  title 
13,  United  States  Code:  Provided,  That  such 
personal  information  is  transferred  or  dis- 
seminated in  a  form  not  individually  identi- 
fiable. 

(3)  where  the  agency  determines  that  the 
recipient  of  such  information  has  provided 
advance  adequate  written  assvirance  that  the 
Information  will  be  used  solely  as  a  statisti- 
cal reporting  or  research  record,  and  is  to  be 
transferred  in  a  form  that  is  not  individually 
Identifiable;  or 

(4)  pursuant  to  a  showing  of  compelling 
circumstances  affecting  health  or  safety  of 
an  individual,  if  upon  such  disclosure  noti- 
fication is  transmitted  to  the  last  known 
address  of  such  individual. 

(c)  Section  201(b)  (4)  and  paragraphs  (1), 
(2),  and  (3)  of  subsection  (a)  of  this  section 
shall  not  apply  when  disclosure  would  be  to 
the  Comptroller  General,  or  any  of  his  au- 
thorized representatives  in  the  course  of  the 
performance  of  the  duties  of  the  General  Ac- 
counting Office.  Nothing  in  this  Act  shall 
Impair  access  by  the  Comptroller  General, 
or  any  of  his  authorized  representatives,  to 
records  maintained  by  an  agency,  including 
records  of  personal  information,  in  the 
course  of  performance  of  such  duties. 

(d)  (1)  Nothing  in  this  section  shall  be 
construed  to  limit  the  efforts  of  the  Gov- 
ernment pursuant  to  the  provision  of  chap- 
ter 35,  title  44  of  the  United  States  Code 
(commonly  known  as  the  Federal  Reports 
Act)  or  any  other  statute,  to  reduce  the 
burden  on  citizens  of  collecting  information 
by  means  of  combining  or  eliminating  un- 
necessary reports,  questionnaires,  or  requests 
for  information. 

(2)  Nothing  in  this  section  shall  be  con- 
strued to  affect  restrictions  on  the  exchange 
of  Information  between  agencies  as  required 
by  chapter  35,  title  44  ol  the  United  States 


Code  (commonly  known  as  the  Federal  Re- 
ports Act) . 

(e)  Subsection  (a)  (1)  of  this  section  shall 
not  apply  when  disclosures  would  be  to  an- 
other agency  or  to  an  Instrumentality  of  any 
governmental  Jurisdiction  for  a  law  enforce- 
ment activity  If  such  activity  Is  authorized 
by  statute  and  If  the  head  of  such  agency 
or  Instrumentality  has  made  a  written  re- 
quest to  or  has  an  agreement  with  the  agency 
which  maintains  the  system  or  file  specify- 
ing the  particular  portion  of  the  informa- 
tion desired  and  the  law  enforcement  activ- 
ity for  which  the  information  is  sought. 

EXEMPTIONS 

S-.c.  203.  (a)  The  provisions  of  section  201 

(c)  (3)(E),  (d),  and  section  202,  shall  not 
apply  to  any  personal  information  contained 
In  any  information  system  or  file  If  the  head 
of  the  Federal  agency  determines,  in  accord- 
ance with  the  provisions  of  this  section,  that 
the  application  of  the  provisions  of  any  of 
s\ich  sections  would  seriously  damage  na- 
tional defense  or  foreign  policy  or  where  the 
application  of  any  of  such  provisions  would 
seriously  damage  or  impede  the  purpose  for 
which  the  information  is  maintained. 

(b)  I'he  provisions  of  section  201(d)  and 
section  202  shall  not  apply  to  law  enforce- 
ment intelligence  Information  or  Investiga- 
tive information  il  the  head  of  the  Federal 
agency  determines,  in  accordance  with  the 
provisions  of  any  of  such  sections  wovUd 
seriously  damage  or  impede  the  purpose  for 
which  the  Information  is  maintained:  Pro- 
vided, That  investigatory  records  shall  be 
exempted  only  to  the  extent  that  the  pro- 
duction of  such  records  would  (A)  Interfere 
with  enforcement  proceedings,  (B)  deprive 
a  person  of  a  right  to  a  fair  trial  or  an  im- 
partial adjudication,  (C)  disclose  the  identity 
of  a  confidential  source,  and  In  the  case 
of  a  record  compiled  by  a  criminal  law  en- 
forcement authority  In  the  course  of  a 
criminal  investigation,  or  by  an  agency  con- 
ducting a  lawful  national  Secxxrity  Intelli- 
gence investigation,  confidential  Information 
furni.shed  only  by  the  confidential  source, 

(D)  disclose  confidential  Investigative  tech- 
niques and  procedures  which  are  not  other- 
wise generally  known  outside  the  agency,  or 

(E)  endangers  the  life  or  physical  safety  of 
law  enforcement  personnel:  Provided,  That 
investigative  Information  may  not  be  ex- 
empted under  this  section  where  such  In- 
formation has  been  maintained  for  a  period 
longer  than  is  necessary  to  commence  crim- 
inal prosecution.  Nothing  In  this  Act  shall 
prohibit  the  disclosure  of  such  investigative 
information  to  a  party  In  litigation  where 
required  by  statute  or  court  rule. 

(c)  (1)  A  determination  to  exempt  any 
siich  system,  file,  or  information  may  be 
made  by  the  head  of  any  such  agency  in  ac- 
cordance with  the  requirements  of  notice, 
publication,  and  hearing  contained  In  sec- 
tions 553  (b),  (c),  and  (e),  556,  and  557  of 
title  5,  United  States  Code.  In  giving  notice 
of  an  intent  to  exempt  any  such  system,  file, 
or  information,  the  head  of  such  agency  shall 
specify  the  nature  and  purpose  of  the  sys- 
tem, file,  or  Information  to  be  exempted. 

(2)  Whenever  any  Federal  agency  under- 
takes to  exempt  any  information  system,  file, 
or  information  from  the  p-ovlslons  of  this 
Act,  the  head  of  such  Federal  agency  shall 
promptly  notify  the  Commission  of  its  intent 
and  afford  the  Commission  opportunity  to 
comment. 

(3)  The  exception  contained  in  section  553 

(d)  of  title  5,  United  States  Code  (allowing 
less  than  thirty  days'  notice) ,  shall  not  apply 
in  any  determination  made  or  any  proceeding 
conducted  under  this  section. 

ARCHIVAL  RECORDS 

Sec.  204.  (a)  Federal  agency  records  which 
are  accepted  by  the  Administrator  of  Gen- 
eral Services  for  storage,  processing,  and 
servicing  In  accordance  with  section  3103  of 


title  44,  United  States  Code,  shall,  for  the 
purposes  of  this  section,  be  considered  to  be 
maintained  by  the  agency  which  deposited 
the  records  and  shall  be  subject  to  the 
provisions  of  this  Act.  The  Administrator  of 
General  Services  shall  not  disclose  such  rec- 
ords, or  any  information  therein,  except  to 
the  agency  which  maintains  the  records  or 
pursuant  to  rules  established  by  that  agency. 

(b)  Federal  agency  records  pertaining  to 
identifiable  Individuals  which  were  trans- 
ferred to  the  National  Archives  of  the  United 
States  as  records  which  have  sufficient  his- 
torical or  other  value  to  warrant  their  con- 
tinued preservation  by  the  United  States 
Government  shall  for  the  purposes  of  this 
Act,  be  considered  to  be  maintained  by  the 
National  Archives  and  shall  not  be  subject 
to  the  provisions  of  this  Act  except  section 
201(b)   (5)  and  (6). 

(c)  The  National  Archives  shall,  on  the 
date  on  which  this  Act  becomes  effective  and 
annually  thereafter,  notify  the  Commission 
and  give  public  notice  of  the  existence  and 
character  of  the  information  systems  and 
files  which  it  maintains,  and  cause  such 
notice  to  be  published  In  the  Federal  Regis- 
ter. Such  notice  shall  Include  at  least  the 
information  specified  under  sections  201 
(c)(3)(A),  (B),  (D),  (E),  (F),  (G),  (I),  and 
(J). 

EXCEPTIONS 

Sec.  205.  (a)  No  officer  or  employee  of  the 
executive  branch  of  the  Government  shall 
rely  on  any  exemption  in  subchapter  n  of 
chapter  5  of  title  5  of  the  United  States 
Code  (commonly  known  as  the  Freedom  of 
Information  Act)  to  withhold  Information 
relating  to  an  individual  otherwise  acces- 
sible to  an  individual  under  this  Act. 

(b)  Nothing  In  this  Act  shall  be  con- 
strued to  permit  the  withholding  of  any 
personal  Information  which  is  otherwise  re- 
quired to  be  disclosed  by  law  or  any  regula- 
tion thereunder. 

(c)  The  provisions  of  section  201(d)(1) 
of  this  Act  shall  not  apply  to  records  col- 
lected or  furnished  and  used  by  the  Bureau 
of  the  Census  solely  for  statistical  purposes 
or  as  authorized  by  section  8  of  title  13  of 
the  United  States  Code:  Provided,  That  such 
personal  Information  is  transferred  or  dis- 
seminated in  a  form  not  individually  Identi- 
fiable. 

(d)  The  provisions  of  this  Act  shall  not 
require  the  disclosure  of  testing  or  exami- 
nation material  used  solely  to  determine  In- 
dividual qiialifications  for  appointment  or 
promotion  in  the  Federal  service  If  the  dis- 
closure of  such  material  would  compromise 
the  objectivity  or  fairness  of  the  testing  or 
examination  process. 

(e)  The  provisions  of  this  Act,  with  the 
exception  of  sections  201(a)(2),  201(b)(2), 
(3),  (4),  (5).  (6)  and  (7),  201(c)(2),  201 
(c)(3)(A),  (B).  (D),  and  (F) ,  and  202(a) 
(2)  and  (3)  shall  not  apply  to  foreign  intel- 
ligence Information  systems  or  to  systems 
of  personal  Information  Involving  Intelli- 
gence sources  and  methods  designed  for  pro- 
tection from  unauthorized  disclosure  pursu- 
ant to  50  U.S.C.A.  403. 

MAILING  LISTS 

Sec.  206.  (a)  An  individual's  name  and-ad- 
dress  may  not  be  sold  or  rented  by  a  Federal 
agency  unless  such  action  Is  specifically  au- 
thorized by  law.  This  provision  shall  not  be 
construed  to  require  the  confidentiality  of 
names  and  addresses  otherwise  permitted  to 
be  made  public. 

(b)  Upon  written  request  of  any  Individ- 
ual, any  person  engaged  in  Interstate  com- 
merce who  maintains  a  mailing  list  shall 
remove  the  individual's  name  and  address 
from  such  list. 

REGULATIONS 

Sec.  207.  Each  Federal  agency  subject  to 
the  provisions  of  this  Act  shall,  not  later 
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than  six  months  after  the  date  on  which 
this  Act  becomes  effective,  promulgate  regu- 
lations to  implement  the  standards,  safe- 
guards, and  access  requirements  of  this  title 
and  such  other  regulations  as  may  be  neces- 
sary to  implement  the  requirements  of  this 
Act. 

TITLE  III— MISCELLANEOUS 
DEFINITIONS 

Sec,  301.  As  used  in  this  Act — 

(1)  the  term  "Commission"  means  the 
Privacy  Protection  Commission; 

(2)  the  term  "personal  information" 
means  any  information  that  identifies  or 
describes  any  characteristic  of  an  individual 
including,  but  not  limited  to,  his  education, 
financial  transactions,  medical  history,  crim- 
inal or  empolyment  record,  or  that  affords 
a  basis  for  inferring  personal  characteristics, 
such  as  finger  and  voice  prints,  photographs, 
or  things  done  by  or  to  such  individual;  and 
the  record  of  his  presence,  registration,  or 
membership  in  an  organization  or  activity, 
or  admission  to  an  institution; 

(3)  the  term  "individual"  means  a  citizen 
of  the  United  States  or  an  alien  lawfully  ad- 
mitted through  permanent  residence; 

(4)  the  term  "information  system"  means 
the  total  components  and  operations, 
whether  automated  or  manual,  by  which 
personal  information,  including  name  or 
identifier,  is  collected,  stored,  processed, 
handled,  or  disseminated  by  an  agency; 

(5)  the  term  "file"  means  a  record  or  series 
of  records  containing  personal  information 
about  individuals  which  may  be  maintained 
within  an  information  system; 

(6)  the  term  "data  bank"  means  a  file  or 
series  of  flies  pertaining  to  individuals; 

(7)  the  term  "Federal  agency"  means  any 
department,  agency,  instrumentality,  or 
establishment  in  the  executive  branch  of 
the  Government  of  the  United  States  and  in- 
cludes any  officer  or  employee  thereof; 

(8)  the  term  "investigative  information" 
means  information  associated  with  an  iden- 
tifiable individtial  compiled  by — 

(A)  an  agency  in  the  course  of  conducting 
a  criminal  investigation  of  a  specific  crim- 
inal act  where  such  investigation  Is  pursuant 
to  a  statutory  function  of  the  agency.  Such 
information  may  pertain  to  that  criminal  act 
and  be  derived  from  reports  of  informants 
and  investigators,  or  from  any  type  of  sur- 
veillance. The  term  does  not  include  crim- 
inal history  information  nor  does  it  Include 
initial  reports  filed  by  a  law  enforcement 
agency  describing  a  specific  incident,  in- 
dexed chronologically  and  expressly  required 
by  State  or  Federal  statute  to  be  made  pub- 
lic; or 

(B)  by  an  agency  with  regulatory  juris- 
diction which  is  not  a  law  enforcement 
agency  in  the  course  of  conducting  an  in- 
vestigation of  specific  activity  which  falls 
within  the  agency's  regulatory  jurisdiction. 
For  the  purposes  of  this  paragraph,  an 
"agency  with  regulatory  jurisdiction"  is  an 
agency  which  is  empowered  to  enforce  any 
Federal  statute  or  regvilation,  the  violation 
of  which  subjects  the  violator  to  criminal 
or  civil  penalties; 

(9)  the  term  "law  enforcement  intelligence 
information"  means  Information  associated 
with  an  identifiable  individual  compiled  by 
a  law  enforcement  agency  in  the  course  of 
conducting  an  investigation  of  an  individual 
in  anticipation  that  he  may  commit  a  specific 
criminal  act,  including  information  derived 
from  reports  of  informants,  investigators,  or 
from  any  type  of  surveillance.  The  temi  does 
not  include  criminal  history  information  nor 
does  it  include  initial  reports  filed  by  a  law 
enforcement  agency  describing  a  specific  in- 
cident, indexed  chronologically  by  incident 
and  expressly  required  by  State  or  Federal 
statute  to  be  made  public; 

(10)  the  term  "criminal  history  hiforma- 
tlon"  means  Information  on  an  individual 
consisting  of  notations  of  arrests,  detentions, 


indictments,  informations,  or  other  formal 
criminal  cliarges  and  any  disposition  arising 
from  those  arrests,  detentions,  indictments, 
informations,  or  charges.  The  term  shall  not 
include  an  original  book  of  entry  or  police 
blotter  maintained  by  a  law  enforcement 
agency  at  the  place  of  an  original  arrest  or 
place  of  detention.  Indexed  chronologically 
and  required  to  be  made  public,  nor  shall  it 
include  court  records  of  public  criminal  pro- 
ceedings indexed  chronologically;  and 

(11)  the  term  "law  enforcement  agency" 
means  an  agency  whose  employees  or  agents 
are  empowered  by  State  or  Federal  law  to 
make  arrests  for  violations  of  State  or  Fed- 
eral law. 

CRIMINAL  PENALTY 

Sec.  302.  (a)  Any  officer  or  employee  of  any 
Federal  agency  who  willfully  keeps  an  in- 
formation system  without  meeting  the  notice 
requirements  of  this  Act  set  forth  in  section 
201(c)  shall  be  fined  not  more  than  $2,000 
in  each  instance  or  imprisoned  not  more 
than  two  years,  or  both. 

(b)  Whoever,  being  an  officer  or  employee 
of  the  Commission,  shall  disseminate  any 
personal  information  about  any  individual 
obtained  in  the  course  of  such  officer  or  em- 
ployee's duties  in  any  manner  or  for  any 
purpose  not  specifically  authorized  by  law 
shall  be  fined  not  more  than  $10,000,  or  im- 
prisoned not  more  than  five  years,  or  both. 

CIVIL  REMEDIES 

Sec.  303.  (a)  Any  individual  who  is  denied 
access  to  information  required  to  be  disclosed 
under  the  provisions  of  this  Act  may  bring 
a  civil  action  in  the  appropriate  district  court 
of  the  United  States  for  damages  or  other 
appropriate  relief  against  the  Federal  agency 
which  denied  access  to  such  information. 

(b)  The  Attorney  General  of  the  United 
States,  or  any  aggrieved  person,  may  bring 
an  action  in  the  appropriate  United  States 
district  court  against  any  person  who  is  en- 
gaged or  is  about  to  engage  in  any  acts  or 
practices  in  violation  of  the  provisions  of  this 
Act,  to  enjoin  such  acts  or  practices. 

(c)  The  United  States  shall  be  liable  for 
the  actions  or  omissions  of  any  officer  or  em- 
ployee of  the  Government  who  violates  the 
provisions  of  this  Act,  or  any  rule,  regulation, 
or  order  issued  thereunder  in  the  same  man- 
ner and  to  the  same  extent  as  a  private  indi- 
vidual under  like  circumstances  to  any  per- 
son aggrieved  thereby  in  an  amount  equal 
to  the  sum  of — 

(1)  any  actual  damages  sustained  by  an 
individual; 

(2)  to  punitive  damages  where  appropriate; 
and 

(3)  in  the  case  of  any  successful  action  to 
enforce  any  liability  under  this  section,  the 
costs  of  the  action  together  with  reasonable 
attorney's  fees  as  determined  by  the  court. 

(d)  The  United  States  consents  to  be  sued 
under  this  section  without  limitation  on  the 
amount  In  controversy.  A  civil  action  against 
tlie  United  States  under  subsection  (c)  of 
this  section  shall  be  the  exclvisive  remedy  for 
the  wrongful  action  or  omission  of  any  offi- 
cer or  employee. 

JURISDICTION  OP  DISTRICT  COURTS 

Sec.  304.  (a)  The  district  courts  of  the 
United  States  have  jurisdiction  to  hear  and 
determine  civU  actions  brought  under  sec- 
tion 303  of  this  Act  and  may  examine  the 
information  in  camera  to  determine  whether 
such  information  or  any  part  thereof  may  be 
withheld  under  any  of  the  exemptions  in 
section  203  of  this  Act.  The  burden  is  on  the 
Federal  agency  to  sustain  such  action. 

(b)  In  any  action  to  obtain  judicial  review 
of  a  decision  to  exempt  any  personal  infor- 
mation from  any  provision  of  this  Act,  the 
court  may  examine  such  Information  in 
camera  to  determine  whether  such  infor- 
mation or  any  part  thereof  is  properly  clas- 
sified with  respect  to  national  defense,  for- 
eign policy  or  law  enforcement  intelligence 
information  or  investigative  information  and 


may  be  exempted  from  any  provision  of  thi.s 
Act.  The  biu-den  is  on  the  Federal  agency  to 
sustain  any  claim  that  such  information  niny 
be  so  exempted. 

effective  DATE 

Sec.  305.  This  Act  shall  become  effective 
one  year  after  the  date  of  enactment  except 
that  the  provisions  of  title  I  of  this  Act  shall 
become  effective  on  the  date  of  enactment. 

AUTHORIZATION  OF  APPROPRIATIONS 

Sec.  306.  There  are  authorized  to  be  ap- 
propriated such  sums  as  may  be  necessary  to 
carry  out  the  provisions  of  this  Act. 

MORATORIUM  ON  USE  OF  SOCIAL  SECURITY 
NUMBERS 

Sec.  307.  (a)  It  shall  be  unlawful  for — 

(1)  any  Federal,  State,  or  local  govern- 
ment agency  to  deny  to  any  individual  any 
right,  benefit,  or  privilege  provided  by  law 
because  of  such  individual's  refusal  to  dis- 
close his  social  security  account  number,  or 

(2)  any  person  to  discriminate  against  any 
individual  in  the  course  of  any  business  or 
commercial  transaction  or  activity  because 
of  such  individual's  refusal  to  disclose  his 
social  security  account  number. 

(b)  The  provisions  of  subsection  (a)  shall 
not  apply  with  respect  to — 

(1)  any  disclosure  which  is  required  by 
Federal  law,  or 

(2)  any  information  system  in  existence 
and  operating  before  January  1,  1975. 

(c)  Any  Federal,  State,  or  local  govern- 
ment agency  which  requests  an  individual  to 
disclose  his  social  security  account  number, 
and  any  person  who  requests,  in  the  course 
of  any  business  or  commercial  transaction  or 
activity,  an  individual  to  disclose  his  social 
security  account  number,  shall  inform  that 
individual  whether  that  disclosure  is  man- 
datory or  voluntary,  by  what  statutory  or 
other  authority  such  number  is  solicited, 
what  uses  will  be  made  of  it,  and  what  rules 
of  confidentiality  will  govern  it. 

The  title  was  amended  so  as  to  read:  "A 
bill  to  establish  a  Privacy  Protection  Com- 
mission, to  provide  management  systems  In 
Federal  agencies  and  certain  other  organiza- 
tions with  respect  to  the  gathering  and  dis- 
closure of  information  concerning  individ- 
uals, and  for  other  purposes." 
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ESTABLISHING  PRIVACY  PROTEC- 
TION COMMISSION 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Speaker,  I  ask  unanimous  consent  to 
take  from  the  Speaker's  table  the  Senate 
bill  v'S.  3418)  to  establish  a  Privacy  Pro- 
tection Commission,  to  provide  manage- 
ment systems  in  Federal  agencies  and 
certain  other  organizations  with  respect 
to  the  gathering  and  disclosure  of  in- 
formation concerning  individuals,  and 
for  other  purposes,  and  ask  for  its  im- 
mediate consideration. 

The  Clerk  read  the  title  of  the  Senate 
bill. 

Tlie  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Penn- 
sylvania? 

There  was  no  ob.jection. 

The  Clerk  read  the  Senate  bill,  as 
follows : 

S.  3418 

Be  it  enacted  by  the  Senate  and  House  of 
Reprenenlatives  of  the  United  States  of 
America  in  Co7igress  assembled, 

TITLE  I— PRIVACY  PROTECTION 
COMMISSION 

ESTABLISHMENT  OP  COMMISSION 

Sec.  101.  (a)  There  is  established  as  an 
Independent  agency  of  the  executive  branch 
of  tlie  Government  the  Privacy  Protection 
CommLssion. 

(b)  (1)  Tlie  Commis!3lon  .shall  be  composed 
of  five  members  who  shall  be  appointed  by 
the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  from  among  members 
of  the  public  at  large  who,  by  reason  of  their 
knowledge  and  expertise  in  any  of  the  fol- 
lowing areas:  civil  rights  and  liberties,  law, 
social  sciences,  and  computer  technology, 
business,  and  State  and  local  government, 
are  well  qualified  for  service  on  the  Com- 
mission and  who  are  not  otherwise  officers  or 
employees  of  the  United  States.  Not  more 
than  three  of  the  members  of  the  Commis- 
sion shall  be  adiierents  of  the  same  political 
party. 

(2)  One  of  the  Commissioners  shall  be  ap- 
pointed Chairman  by  the  President. 

(3)  A  Commi.ssioner  appointed  as  Chair- 
man shall  serve  as  Cliairman  until  the  ex- 
piration of  his  term  as  a  Commissioner  of 
the  Commif^sion  (except  that  he  may  con- 
tinue to  serve  as  Chairman  for  so  long  as  he 
remains  a  Commi.?oioner  and  his  successor 
as  Chairman  has  not  talcen  office).  An  in- 
dividual may  be  appointed  as  a  Commissioner 
at  the  same  time  he  is  appointed  Chairman. 

(c)  Tlie  Chairman  shall  preside  at  all  meet- 
ings of  the  Commission  and  a  quorum  for 
tlie  transaction  of  business  shall  consist  of 
at  lea.st  three  members  present  (but  the 


Chairman  may  designate  an  Acting  Chair- 
man who  may  preside  In  the  absence  of  the 
Chairman) .  Each  member  of  the  Commission, 
Including  the  Chairman,  shall  have  equal 
responsibility  and  authority  In  eiU  decisions 
and  actions  of  the  Cotiunlssion,  shall  have 
full  access  to  all  information  relating  to  the 
performance  of  his  duties  or  responsibilities, 
and  shall  have  one  vote.  Action  of  the  Com- 
mission shall  be  determined  by  a  majority 
vote  of  the  members  present.  The  Chairman 
(or  Acting  Chairman^  shall  be  the  official 
spokesman  of  the  Commission  In  Its  relations 
with  the  Congress,  Government  agencies,  per- 
sons, or  the  public,  and,  on  behalf  of  the 
Commission,  shall  see  to  the  faithful  execu- 
tion of  the  policies  and  decisions  of  the  Com- 
mission, and  shall  report  thereon  to  the  Com- 
mission from  time  to  time  or  as  the  Com- 
mission may  direct. 

(d)  Each  Commissioner  shall  be  compen- 
sated at  the  rate  provided  for  under  section 
5314  of  title  5  of  the  United  States  Code, 
relating  to  level  IV  of  the  Executive  Schedule. 

(e)  Commissioners  shall  serve  for  terms  of 
three  years.  No  Commissioner  may  serve  more 
than  two  terms.  Vacancies  In  the  membership 
of  the  Commission  shall  be  filled  in  tfye  same 
manner  in  which  the  original  appointment 
was  made. 

(f)  Vacancies  in  the  membership  of  the 
Commission,  as  long  as  there  are  three  Com- 
missioners in  office,  shall  not  impair  the 
power  of  tlie  Commission  to  execute  the 
functions  and  powers  of  the  Commission. 

(g)  The  members  of  the  Commission  shall 
not  engage  in  any  other  employment  during 
their  tenure  as  members  of  the  Commis- 
sion. 

(h)  (\)  Whenever  the  Commission  submits 
any  budget  estimate  or  request  to  the  Presi- 
dent or  the  Office  of  Management  and  Budg- 
et, it  shall  concurrently  transmit  a  copy  of 
that  request  to  Congress. 

(2)  Whenever  the  Commission  submits  any 
legislative  recommendations,  or  testimony, 
or  comments  on  legislation  to  the  President 
or  Office  of  Management  and  Budget,  it  shall 
concurrently  transmit  a  copy  thereof  to 
the  Congress.  No  officer  or  agency  of  the 
United  States  shall  have  any  authority  to 
require  the  Commission  to  submit  Its  legis- 
lative recommendations,  or  testimony,  or 
comments  on  legislation,  to  any  officer  or 
agency  of  the  United  States  for  approval, 
comments,  or  review,  prior  to  the  submis- 
sion of  such  recommendations,  testimony, 
or  comments  to  the  Congress. 

PERSONNEL   OF  THE  COMMISSION 

Sec.  102.  (a)(1)  The  Commission  shall  ap- 
point an  Executive  Director  who  shall  per- 
form such  duties  as  the  Commission  may  de- 
termine. Such  appointment  may  be  made 
withovit  regard  to  the  provisions  of  title  5, 
United  States  Code. 

(2)  The  Executive  Director  shall  be  com- 
pensated at  a  rate  not  in  excess  of  maxi- 
mum rate  for  GS-18  of  the  General  Schedule 
under  section  5332  of  title  5,  United  States 
Code. 

(b)  The  Commission  is  authorized  to  ap- 
point and  fix  the  compensation  of  such  of- 
ficers and  employees,  and  prescribe  their 
functions  and  duties,  as  may  be  necessary 
to  carry  out  the  provisions  of  this  Act. 

(c)  The  Commission  may  obtain  the  serv- 
ices of  experts  and  consultants  in  accord- 
ance with  the  provisions  of  section  3109  of 
title  5,  United  States  Code. 

FUNCTIONS   OF  THE  COMMISSION 

Sec.  103.  (a)  The  Commission  shall — 
(1)  publish  annually  a  United  States  Di- 
rectory of  Information  Systems  containing 
the  information  specified  to  provide  notice 
under  section  201(c)  (3)  of  this  Act  for  each 
Information  system  subject  to  the  provisions 
of  this  Act  and  a  listing  of  all  statutes  which 
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require  the  collection  of  such  information 
by  a  Federal  agency  ; 

(2)  investigate,  determine,  and  report  any 
violation  of  any  provision  of  this  Act  (or 
any  regulation  adopted  pursuant  thereto) 
to  the  President,  the  Attorney  General,  the 
Congress,  and  the  General  Services  Admin- 
istration where  the  duties  of  th&t  agency 
are  Involved,  and  to  the  Comptroller  Gen- 
eral when  it  deems  appropriate;  and 

(3)  develop  model  guidelines  for  the  im- 
plementation of  this  Act  and  assist  Federal 
agencies  in  preparing  regulations  and  meet- 
ing technical  and  administrative  require- 
ments of  this  Act. 

(b)  Upon  receipt  of  any  report  required  of 
a  Federal  agency  describing  (1)  any  pro- 
posed information  system  or  data  bank,  or 
(2)  any  significant  expansion  of  an  existing 
information  system  or  data  bank,  integra- 
tion of  files,  programs  for  records  linkage 
within  or  among  agencies,  cr  centralization 
of  resources  and  facilities  for  data  process- 
ing, the  Commission  shall — 

(A)  review  such  report  to  determine  (i) 
the  probable  or  potential  effect  of  such  pro- 
posal on  the  privacy  and  other  personal  or 
property  rights  of  individuals  or  the  con- 
lldentiality  of  information  relating  to  such 
individuals,  and  (li)  its  effect  on  the  pres- 
ervation of  the  constitutional  principles  of 
federalism  and  separation  of  powers;  and 

(B)  submit  findings  and  make  recom- 
mendations to  the  President.  Concress,  and 
the  General  Service';  Administration  con- 
ceriiing  the  need  for  legislative  autliorizaticn 
and  administrative  action  relative  to  any 
such  proposed  activity  in  order  to  meet  the 
purposes  and  requirements  of  this  Act. 

(c)  After  receipt  of  any  report  required 
■u;ider  subsection  (b),  if  the  Commission  de- 
termines and  reports  to  the  Congreci  that  a 
proposal  to  establish  or  modify  a  data  bank 
or  information  sy.stem  does  not  comply  with 
the  standards  established  by  or  piir.suant  to 
this  Act,  the  Federal  agency  submitting  such 
report  shall  not  proceed  to  establish  or  mod- 
ify any  such  data  bank  or  information  sys- 
tem for  a  period  of  sixty  days  from  the  date 
of  receipt  of  notice  from  the  Commission 
that  such  data  bank  or  system  dees  not  com- 
ply with  such  standards. 

(d)  In  addition  to  its  other  functions  the 
Commission  .shall — 

(1)  to  the  fullest  extent  practicable,  con- 
sult with  the  heads  of  appropriate  depart- 
ments, agencies,  and  instrumentalities  of  the 
Federal  Government,  of  State  and  local  gov- 
ernments, and  other  persons  in  carrying  out 
the  provisions  of  this  Act  and  in  conducting 
the  study  required  by  section  106  of  this  Act; 

(2)  perform  or  cause  to  be  performed  such 
research  activities  as  may  be  necessary  to 
implement  title  II  of  this  Act,  and  to  assist 
Federal  agencies  in  complying  with  the  re- 
quirements of  such  title; 

(3)  determine  what  specific  categories  of 
information  should  be  prohibited  by  statute 
from  collection  by  Federal  agencies  on  the 
basis  that  the  collection  of  such  information 
would  violate  a;i  individual's  right  of  pri- 
vacy; and 

(4)  prepare  model  legislation  for  vise  by 
State  and  local  governments  in  establishing 
procedures  for  handling,  maintaining,  and 
disseminating  personal  Information  at  the 
State  and  local  level  and  provide  such  tech- 
nical assistance  to  State  and  local  govern- 
ments as  they  may  require  in  the  preparation 
and  implementation  of  such  legislation. 

CONFIDENTIALITY   OF  INFORMATION 

Sec.  104.  (a)  Each  department,  agency,  and 
Instrumentality  of  the  executive  branch  of 
the  Government,  including  each  Independent 
agency,  shall  furnish  to  the  Commission, 
upon  request  made  by  the  Chairman,  such 
data,  reports,  and  other  Information  as  the 
Commlssilon  deems  necessary  to  carry  out 
its  functions  imder  this  Act. 


(b)  In  carrying  out  Its  functions  and  exer- 
cising its  powers  under  this  Act,  the  Com- 
mission may  accept  from  any  Federal  agency 
or  other  person  any  identifiable  personal  data 
If  such  data  Is  necessary  to  carry  out  such 
powers  and  functions.  In  any  case  in  which 
the  Commission  accepts  any  such  informa- 
tion, it  shall  provide  appropriate  safeguards 
to  Insure  that  the  confidentiality  of  such  in- 
formation is  maintained  and  that  upon 
completion  of  the  purpose  for  which  such  in- 
formation is  required  it  is  destroyed  or  re- 
turned to  the  agency  or  person  from  v/hich 
it  is  obtained,  as  appropriate. 

POWERS  OF  THE  COMMISSION 

Sec.  105.  (a)(1)  The  Commission  may,  in 
carrying  out  its  functions  under  tliis  Act, 
coiTduct  such  Inspections,  sit  and  act  at 
such  times  and  places,  hold  such  hearings, 
take  such  testimony,  reqxiire  by  subpena  the 
attendance  of  such  witnesses  and  the  pro- 
duction of  such  books,  records,  papers,  cor- 
respondence, and  documents,  administer 
such  oaths,  have  such  printing  and  binding 
done,  and  make  such  expenditvires  as  the 
Commission  deems  advisable.  A  subpena  shall 
be  Issued  only  upon  an  affirmative  vote  of 
a  majority  of  all  members  of  the  Commission. 
Subpenas  shall  be  issued  under  the  signa- 
ture of  the  Chairman  or  any  member  of  the 
Commission  designated  by  the  Chairman 
and  shall  be  served  by  any  person  designated 
by  the  Chairman  or  any  such  member.  Any 
member  of  the  Commission  may  administer 
oaths  or  affirmations  to  witnesses  appearing 
before  the  Commission. 

(2)  In  case  of  disobedience  to  a  subpena 
issued  under  paragraph  ( 1 )  of  this  subsec- 
tion, the  Commission  may  invoke  the  aid  of 
any  district  court  of  the  United  States  in  re- 
quiring compliance  with  such  subpena.  Any 
district  court  of  the  United  States  within  the 
jurisdiction  where  such  person  is  found  or 
transacts  business  may,  in  case  of  contumacy 
or  refusal  to  obey  a  subpena  issued  by  the 
Commission,  issue  an  order  requiring  such 
person  to  appear  and  testify,  to  produce  such 
books,  records,  papers,  correspondence,  and 
docitments,  and  any  failure  to  obey  the  order 
of  the  court  shall  be  punished  by  the  court 
as  a  contempt  thereof. 

(3)  Appearances  by  the  Commission  under 
this  Act  shall  be  in  its  own  name.  The 
Commission  shall  be  represented  by  attorneys 
designated  by  it. 

(4')  Section  6001(1)  of  title  18,  United 
Stales  Code,  is  amended  by  inserting  imme- 
diately after  "Securities  and  Exche.nge  Com- 
mission," the  following:  "the  Privacy  Protec- 
tion Commission,". 

(b)  The  Commission  may  delegate  any  of 
its  fimctions  to  such  officers  and  employees 
of  the  Commission  as  the  Commission  may 
designate  and  may  authorize  such  successive 
redelegations  of  such  functions  a.s  it  may 
deem  desirable. 

(c)  In  order  to  carry  out  the  provisions  of 
this  Act,  the  Commission  is  authorized — 

(1)  to  adopt,  amend,  and  repeal  rules  and 
regulations  governing  the  manner  of  its  oper- 
ations, organization,  and  personnel; 

(2)  to  a-dopt,  amend,  and  repeal  inter- 
pretative rules  for  the  implementation  of  the 
rights,  standards,  and  safeguards  provided 
under  this  Act; 

(3)  to  enter  into  contracts  or  otlior  ar- 
rangements or  modifications  thereof,  with 
any  government,  any  agency  or  department 
of  the  United  States,  or  with  any  person, 
firm,  association,  or  corporation,  and  such 
contracts  or  other  arrangements,  or  modifica- 
tions thereof,  may  be  entered  into  without 
legal  consideration,  without  performance  or 
other  bonds,  and  without  regard  to  section 
3709  of  the  Revised  Statutes,  as  amended 
(41  U.S.C.  5); 

(4)  to  make  advance,  progress,  and  other 
payments  which  the  Commission  deems 
necessary  under  this  Act  without  regard  to 


the  provisions  of  section  3648  of  the  Revised 
Statutes,  as  amended  (31  U.S.C.  529); 

(5)  receive  complaints  of  violations  of  this 
Act  and  regulations  adopted  pursuant  there- 
to; and 

(6)  to  take  such  other  action  as  may  be 
necessary  to  carry  out  the  provisions  of  this 
Act. 

COMMISSION   STUDY   OF   OTHER  GOVERNMENTAL 
AND  PRIVATE  ORGANIZATIONS 

Sec.  106.  (a)(1)  The  Commission  shall 
make  a  study  of  the  data  banks,  automated 
data  processing  programs,  and  information 
systems  of  governmental,  regional,  and  pri- 
vate organizations,  in  order  to  determine  the 
standards  and  procedures  In  force  for  the 
protection  of  personal  information,  and  to 
determine  the  extent  to  which  those  stand- 
ards and  procedures  achieve  the  purposes  of 
this  Act. 

(2)  The  Commission  periodically  shall  re- 
port its  findings  to  the  President  and  the 
Congress  and  shall  complete  the  study  re- 
quired by  this  section  not  later  than  three 
years  from  the  date  this  Act  becomes  effec- 
tive. 

(3)  The  Commission  shall  recommend  to 
the  President  and  the  Congress  the  extent, 
if  any,  to  which  the  requirements  and  prin- 
ciples of  this  Act  should  be  applied  to  the 
information  practices  of  those  organizations 
by  legislation,  administrative  action,  or  by 
voluntary  adoption  of  such  requirements  and 
principles.  In  addition.  It  shall  submit  such 
other  legislative  recommendations  as  it  may 
determine  to  be  necessary  to  protect  the  pri- 
vacy of  individuals  while  meeting  the  legiti- 
mate needs  of  government  and  society  for 
information. 

(b)  (1)  In  the  course  of  such  study  and 
in  its  reports,  the  Commission  shall  examine 
and  analyze — 

(A)  interstate  transfer  of  inforroatlon 
about  individuals  which  is  being  undertaken 
through  manual  files  or  by  computer  or  other 
electronic  or  telecommunications  means; 

(B)  data  banks  and  information  programs 
and  systems  the  operation  of  which  signif- 
icantly or  substantially  affect  the  enjoyment 
of  the  privacy  and  other  personal  and  prop- 
erty rights  of  individuals; 

(C)  the  iLse  of  social  security  numbers, 
license  plate  numbers,  universal  identifiers, 
and  other  symbols  to  Identify  individuals  in 
data  banks  and  to  gain  access  to,  integrate, 
or  centralize  Information  systems  and  files; 
and 

(D)  the  matching  and  analysis  of  statis- 
tical data,  such  as  Federal  census  data,  with 
other  sources  of  personal  data,  such  as  auto- 
mobile registries  and  telephone  directories, 
in  order  to  reconstruct  individual  responses 
to  statistical  questionnaires  for  commercial 
or  other  purposes,  in  a  way  which  results 
in  a  violation  of  the  implied  or  explicitly  rec- 
ognized confidentiality  of  such  information. 

(2)  The  Commission  shall  include  In  its 
examination  Information  activities  in  the 
following  areas:  medical.  Insurance,  educa- 
tion, employment  and  personnel,  credit, 
banking  and  financial  Institutions,  credit 
bureaus,  the  commercial  reporting  Industry, 
cable  television  and  other  telecommunica- 
tions media,  travel,  hotel,  and  entertainment 
reservations,  and  electronic  check  processing. 
The  Commission  may  study  such  other  Infor- 
mation activities  necessary  to  carry  out  the 
congressional  policy  embodied  in  this  Act, 
except  that  the  Commission  shall  not  inves- 
tigate information  systems  maintained  by 
religious  organizations. 

(3)  In  concluding  the  study,  the  Commis- 
sion shall — 

(A)  determine  what  laws.  Executive  orders, 
regulations,  directives,  and  Judicial  decisions 
govern  the  activities  under  study  and  the 
extent  to  which  they  are  consistent  with  the 
rights  of  privacy,  due  process  of  law,  and 
other  guarantees  In  the  Constitution; 

(B)  determhie  to  what  extent  govern- 
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mental  and  private  information  systema 
afifect  Federal -State  relations  or  the  principle 
of  separation  of  powers; 

(C)  conduct  a  thorough  examination  of 
standards  and  criteria  governing  programs, 
policies,  and  practices  relating  to  the  collec- 
tion, soliciting,  processing,  use,  access. 
Integration,  dissemination,  and  transmission 
of  personal  information; 

(D)  to  the  maximum  extent  practicable, 
collect  and  utilize  findings,  reports,  and 
recommendations  of  major  governmental, 
legislative  and  private  bodies,  institutions, 
organizations  and  Individuals  which  pertain 
to  the  problems  under  study  by  the  Com- 
mission; and 

(E)  receive  and  review  complaints  with 
respect  to  any  matter  under  study  by  the 
Commission  which  may  be  submitted  by  any 
person. 

REPORTS 

Sec.  107.  The  Commission  shall,  from  time 
to  time,  and  In  an  annual  report,  report  to 
the  President  and  the  Congress  on  its  activi- 
ties in  carrying  out  the  provisions  of  this 
Act. 

TITLE  n — STANDARDS  AND  MANAGE- 
MENT SYSTEMS  FOB  HANDUNO  IN- 
FORMATION RELATING  TO  INDI- 
VIDUALS 

SAFEGUARD  REQtTIREMENTS  FOR  ADMINISTRATIVE, 
INTELLIGENCE,  STATISTICAL-REPORTING,  AND 
RESEARCH  PURPOSES 

Sec.  201.  (a)  Each  Federal  agency  shall — 

(1)  collect,  solicit,  and  maintain  only  such 
personal  information  as  is  relevant  and 
necessary  to  accomplish  a  statutory  purpose 
of  the  agency; 

(2)  collect  information  to  the  greatest 
extent  practicable  directly  from  the  subject 
individual  when  the  information  may  result 
in  adverse  determinations  about  an  Indi- 
vidual's rights,  benefits,  and  privileges  under 
Federal  programs;  and 

(3)  Inform  any  individual  requested  to 
disclose  personal  information  whether  that 
disclosure  is  mandatory  or  voluntary,  by 
what  statutory  authority  it  is  solicited,  what 
uses  the  agency  will  make  of  It,  what  penal- 
ties and  specific  consequences  for  the 
individual,  whloh  are  known  to  the  agency, 
will  result  from  nondisclosure,  and  what 
rules  of  confidentiality  will  govern  the  In- 
formation. 

(b)  Each  Federal  agency  that  maintains 
an  information  system  or  file  shall,  with 
respect  to  each  such  system  or  file — 

(1)  insure  that  personal  information 
maintained  in  the  system  or  file  is  accurate, 
complete,  timely,  and  relevant  to  the  pur- 
pose for  which  it  is  collected  or  maintained 
by  the  agency  at  the  time  any  access  is 
granted  to  the  file,  material  is  added  to  or 
taken  from  the  file,  or  at  any  time  it  is  used 
to  make  a  determination  affecting  the  subject 
of  the  file; 

(2)  refrain  from  disclosing  any  such  per- 
sonal information  within  the  agency  other 
than  to  officers  or  employees  who  have  a  need 
for  such  personal  Information  In  the  per- 
formance of  their  duties  for  the  agency; 

(3)  maintain  a  list  of  all  categories  of  per- 
sons authorized  to  have  regular  access  to 
personal  Information  in  the  system  or  file; 

(4)  maintain  an  accurate  accounting  of 
the  date,  nature,  and  purpose  of  all  other 
access  granted  to  the  system  or  file,  and  all 
other  disclosures  of  personal  information 
made  to  any  person  outside  the  agency,  or  to 
another  agency,  Including  the  name  and  ad- 
dress of  the  person  or  other  agency  to  whom 
disclosure  was  made  or  access  was  granted, 
except  as  provided  by  section  202(b)  of  this 
Act; 

(5)  establish  rules  of  conduct  and  notify 
and  Instruct  each  person  Involved  in  the 
design,  development,  operation,  or  mainte- 
'nance  of  the  system  or  file,  or  the  collection, 
use,  maintenance,  or  dissemination  of  infor- 


mation about  an  individual,  of  the  require- 
ments of  this  Act,  including  any  rules  and 
procedures  adopted  pursuant  to  this  Act  and 
the  penalties  for  noncompliance; 

(6)  establish  appropriate  administrative, 
technical  and  physical  safeguards  to  insure 
the  security  of  the  information  system  and 
confldential.ity  of  personal  information  and 
to  protect  against  any  anticipated  threats  or 
hazards  to  their  security  or  integrity  which 
could  result  In  substantial  harm,  embarrass- 
ment, inconvenience,  or  unfairness  to  any 
Individual  on  whom  personal  information  is 
maintained;  and 

(7)  establish  no  program  for  the  purpose 
of  collecting  or  maintaining  information  de- 
scribing how  individuals  exercise  rights  guar- 
anteed by  the  first  amendment  unless  the 
head  of  the  agency  specifically  determines 
that  such  information  Is  relevant  and  neces- 
sary to  carry  out  a  statutory  purpose  of  the 
agency. 

(c)  Any  Federal  agency  that  maintains  an 
information  system  or  file  shall — 

(1)  make  available  for  distribution  upon 
the  request  of  any  person  a  statement  of  the 
existence  and  character  of  each  such  system 
or  file; 

(2)  on  the  date  on  which  this  Act  becomes 
effective  and  annually  thereafter,  notify  the 
Commission  and  give  public  notice  of  the 
existence  and  character  of  each  existing  sys- 
tem or  file  simultaneously,  and  caiise  such 
notice  to  be  published  in  the  Federal  Register 
and 

(3)  Include  in  such  notices  at  least  the 
following  Information: 

(A)  name  and  location  of  the  system  or 
file; 

(B)  nature  and  purposes  of  the  system  or 
file; 

(C)  categories  of  individuals  on  whom 
personal  information  is  maintained  and  cate- 
gories of  personal  information  generally 
maintained  In  the  system  or  file,  including 
the  nature  of  the  Information  and  the  ap- 
proximate number  of  individuals  on  whom 
information  is  maintained; 

(D)  the  confidentiality  requirements  and 
the  extent  to  which  access  controls  apply  to 
such  Information; 

(E)  categories  of  sources  of  such  personal 
information; 

^F)  the  Federal  agency's  policies  and  prac- 
tices regarding  implementation  of  sections 
201  and  202  of  this  Act,  information  storage, 
duration  of  retention  of  information,  and 
elimination  of  such  information  from  the 
system  or  file; 

(G)  uses  made  by  the  agency  of  the  per- 
sonal information  contained  in  >the  system 
or  file; 

(H)  identity  of  other  agencies  and  cate- 
gories of  persons  to  whom  disclosures  of  per- 
sonal information  are  made,  or  to  whom  ac- 
cess to  the  system  or  file  may  be  granted, 
together  with  the  purposes  therefor  and  the 
administrative  constraints,  if  any,  on  such 
disclosures  and  access,  including  any  such 
constraints  or  redisclosure; 

(I)  procediu-es  whereby  an  individual  can 
(1)  be  Informed  if  the  system  or  file  contains 
personal  information  pertaining  to  himself 
or  herself,  (11)  gain  access  to  such  informa- 
tion, and  (ill)  contest  the  accuracy,  com- 
pleteness, timeliness,  relevance,  and  neces- 
sity for  retention  of  the  personal  informa- 
tion; and 

(J)  name,  title,  official  address,  and  tele- 
phone number  of  the  officer  Immediately  re- 
sponsible for  the  system  or  file. 

(d)  (1)  Each  Federal  agency  that  main- 
tains an  information  system  or  file  shall 
assure  to  an  individual  upon  request  the  fol- 
lowing rights: 

(A)  to  be  Informed  of  the  existence  of  any 
personal  information  pertaining  to  that  indi- 
vidual; 


(B)  to  have  full  access  to  and  right  to  In- 
spect the  personal  information  in  a  form 
comprehensible  to  the  individual; 

(C)  to  know  the  names  of  all  recipients  of 
Information  about  such  Individual  including 
the  recipient  organization  and  its  relation- 
ship to  the  system  or  file,  and  the  purpose 
and  date  when  distributed,  unless  such  In- 
formation is  not  required  to  be  maintained 
pursuant  to  this  Act; 

(D)  to  know  the  sources  of  personal  in- 
formation (1)  unless  the  confidentiality 
of  any  such  source  is  required  by  statute, 
then  the  right  to  know  the  nature  of  such 
source;  or  (ii)  unless  investigative  material 
used  to  determine  the  suitability,  eligibility, 
or  qualifications  for  Federal  civilian  employ- 
ment, military  service.  Federal  contracts,  or 
access  to  classified  information,  is  compiled 
by  a  Federal  agency  in  pursuit  of  an  au- 
thorized investigative  responsibility,  and  in 
the  course  of  compiling  such  materials,  in- 
formation prejudicial  to  the  subject  of  the 
investigation  is  revealed  through  a  source 
who  furnishes  such  information  to  the  Gov- 
ernment under  the  express  provision  that 
the  identity  of  the  source  will  be  held  in 
confidence,  and  where  the  disclosure  of  such 
Information  would  Identify  and  be  prej- 
udicial to  the  rights  of  the  confidential 
source,  then  the  right  to  know  the  nature 
of  such  Information  and  to  examine  that  in- 
formation If  it  Is  found  to  be  material  or 
relevant  to  an  administrative  or  Judicial 
proceeding  by  a  Federal  Judge  or  Federal 
administrative  officer:  Provided,  That  inves- 
tigative material  shall  not  be  made  available 
to  promotion  boards  which  are  empowered 
to  promote  or  advance  Individuals  in  Federal 
employment,  except  when  the  appointment 
would  be  from  a  noncritlcal  to  a  critical 
security  position; 

(E)  to  be  accompanied  by  a  person  chosen 
by  the  individual  inspecting  the  informa- 
tion, except  that  an  agency  or  other  person 
may  require  the  individual  to  furnish  a 
written  statement  authorizing  discussion  of 
that  individual's  file  in  the  person's  pres- 
ence; 

(P)  to  receive  such  required  dslclosures 
and  at  reasonable  standard  charges  for  docu- 
ment duplication,  in  i)€rson  or  by  man,  11 
upon  written  request,  with  proper  identifica- 
tion; and 

(G)  to  be  completely  informed  about  the 
uses  and  disclosures  made  of  any  such  in- 
formation contained  In  any  such  system  or 
file  except  those  uses  and  dlsclosvires  made 
pursuant  to  law  or  regulation  permitting 
public  Inspection  or  copying. 

(2)  Upon  receiving  notice  that  an  Individ- 
ual wishes  to  challenge,  correct,  or  explain 
any  personal  information  about  him  in  a 
system  or  file,  such  Federal  agency  shall 
comply  promptly  with  the  following  mini- 
miun  requirements: 

(A)  investigate  and  record  the  current 
status  of  the  personal  information; 

(B)  correct  or  eliminate  any  information 
that  is  found  to  be  incomplete,  inaccurate, 
not  relevant  to  a  statutory  purpose  of  the 
agency,  not  timely  or  necessary  to  be  re- 
tained, or  which  can  no  longer  be  verified; 

(C)  accept  and  Include  In  the  record  of 
such  Information,  if  the  investigation  does 
not  resolve  the  dispute,  any  statement  of 
reasonable  length  provided  by  the  individ- 
ual setting  forth  his  position  on  the  dis- 
puted Information; 

(D)  In  any  subsequent  dissemination  or 
use  of  the  disputed  Information,  clearly  re- 
port the  challenge  and  supply  any  supple- 
mental statement  filed  by  the  individual; 

(E)  at  the  request  of  such  individual,  fol- 
lowing any  correction  or  elimination  of 
challenged  Information,  Inform  past  recipi- 
ents of  its  elimination  or  correction;  and 

(F)  not  later  than  sixty  days  after  re- 
ceipt of  notice  from  an  individual  making  a 
request  concerning  personal  information, 
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make  a  determination  with  respect  to  such 
request  and  notify  the  Individual  of  the 
determination  and  of  the  Individual's  right 
to  a  hearing  before  an  offlcial  of  the  agency 
which  shall  if  requested  by  the  Individual,  be 
conducted  as  follows: 

(1)  such  hearing  shall  be  conducted  in  an 
expeditious  manner  to  resolve  the  dispute 
promptly  and  shall  be  held  within  thirty 
days  of  the  request  and,  unless  the  indi- 
vidual requests  a  formal  hearing,  shall  be 
conducted  on  an  informal  basis,  except  that 
the  individual  may  appear  with  counsel, 
present  evidence,  and  examine  and  cross-ex- 
amine witnesses; 

(ii)  any  record  found  after  such  a  hearing 
to  be  Incomplete,  inaccurate,  not  relevant, 
not  timely  nor  necessary  to  be  retained,  or 
which  can  no  longer  be  verified,  shall  within 
thirty  days  of  the  date  of  such  findings  be 
appropriately  modified  or  purged;  and 

(ill)  the  action  or  inaction  of  any  agency 
on  a  request  to  review  and  challenge  per- 
sonal data  in  its  possession  as  provided  by 
this  section  shall  be  reviewable  de  novo  by 
the  appropriate  United  States  district  court. 
An  agency  may,  for  good  cause,  extend  the 
time  for  making  a  determination  under  this 
subparagraph.  The  individual  affected  by 
such  an  extension  shall  be  given  notice  of 
the  extension  and  the  reason  therefore. 

(e)  When  a  Federal  agency  provides  by  a 
contract,  grant,  or  agreement  for,  and  the 
specific  creation  or  substantial  alteration,  or 
the  operation  by  or  on  behalf  of  the  agency 
of  an  information  system  or  file  and  the 
primary  purpose  of  the  grant,  contract,  or 
agreement  is  the  creation,  substantial  altera- 
tion, or  the  operation  by  or  on  behalf  of  the 
agency  of  such  an  Information  system  or  file, 
the  agency  shall,  consistent  with  its  au- 
thority, cause  the  requirements  of  subsec- 
tions (a),  (b),  (c),  and  (d)  to  be  applied  to 
such  system  or  fiJe.  In  cases  when  contractors 
and  grantees  or  parties  to  an  agreement  are 
public  agencies  of  States  or  the  District  of 
Columbia  or  public  agencies  of  political  sub- 
divisions of  States,  the  requirements  of  sub- 
sections (a),  (b),  (c),  and  (d)  shall  be 
deemed  to  have  been  met  if  the  Federal 
agency  determines  that  the  State  or  the  Dis- 
trict of  Columbia  or  public  agencies  of  polit- 
ical subdivisions  of  the  State  have  adopted 
legislation  or  regulations  which  impose  simi- 
lar requirements. 

(f)  (1)  Any  Federal  agency  maintaining  or 
proposing  to  establish  a  personal  information 
system  or  file  shall  prepare  and  submit  a  re- 
port to  the  Commission,  the  General  Serv- 
ices Administration,  and  to  the  Congress  on 
proposed  data  banks  and  Information  systems 
or  files,  the  proposed  significant  expansion 
of  existing  data  banlcs  and  information  sys- 
tems or  files,  integration  of  files,  programs 
for  records  linkage  within  or  among  agencies, 
or  centralization  of  resotirces  and  facilities 
for  data  processing,  which  report  shall  In- 
clude— 

(A)  the  effects  of  such  proposals  on  the 
rights,  benefits,  and  privileges  of  the  Indi- 
viduals on  whom  personal  information  Is 
maintained; 

(B)  a  sljatement  of  the  software  and  hard- 
ware features'  which  would  be  required  to 
protect  security  of  the  system  or  file  and 
confidentiality  of  information; 

(C)  the  steps  taken  by  the  agency  to  ac- 
quire such  features  in  their  systems,  includ- 
ing description  of  consultations  with  repre- 
sentatives of  the  National  Bureau  of  Stand- 
ards; and 

(D)  a  description  of  changes  in  existing 
interagency  of  intergovernmental  relation- 
ships in  matters  Involving  the  collection, 
processing,  sharing,  exchange,  and  dissemi- 
nation of  personal  information. 

(2)  The  Federal  agency  shall  not  proceed 
to  implement  such  proposal  for  a  period  of 
sixty  days  from  date  of  receipt  of  notice  from 


the  Commission  that  the  proposal  does  not 
comply  with  the  standards  established  under 
or  pursuant  to  this  Act. 

(g)  Each  Federal  agency  covered  by  this 
Act  which  maintains  an  Information  system 
or  file  shall  make  reasonable  efforts  to  serve 
advance  notice  on  an  individual  before  any 
personal  information  on  such  Individual  is 
made  available  to  any  person  under  compul- 
sory legal  process. 

(h)  No  person  may  condition  the  grant- 
ing or  withholding  of  any  right,  privilege, 
or  benefit,  or  make  as  a  condition  of  employ- 
ment the  securing  by  any  individual  of  any 
information  which  such  individual  may  ob- 
tain through  the  exercise  of  any  right  secured 
under  the  provisions  of  this  section. 

DISCLOSURE  OP  INFORMATION 

Sec.  202.  (a)  No  Federal  agency  shall  dis- 
seminate personal  information  unless — 

(1)  it  has  made  written  request  to  the 
individual  who  is  the  subject  of  the  informa- 
tion and  obtained  his  written  consent; 

(2)  the  recipient  of  the  personal  Informa- 
tion has  adopted  rules  in  conformity  with 
this  Act  for  maintaining  the  security  of  its 
information  system  and  files  and  the  confi- 
dentiality of  personal  information  contained 
therein;  and 

(3)  the  information  is  to  be  used  only  for 
the  purposes  set  forth  by  the  sender  pur- 
suant to  the  requirements  for  notice  under 
this  Act. 

(b)  Section  202(a)(1)  shall  not  apply 
when  disclosure  would  be — 

( 1 )  to  those  officers  and  employees  of  that 
agency  who  have  a  need  for  such  informa- 
tion in  ordinary  course  of  the  performance 
of  their  duties; 

(2)  to  the  Btireau  of  the  Census  for  pvir- 
poses  of  planning  or  carrying  out  a  census 
or  survey  pursuant  to  the  provisions  of  title 
13,  United  States  Code:  Provided,  That  such 
personal  information  Is  transferred  or  dis- 
seminated in  a  form  not  individually  Identi- 
fiable. 

(3)  where  the  agency  determines  that  the 
recipient  of  such  Information  has  provided 
advance  adequate  written  assurance  that  the 
information  will  be  used  solely  as  a  statisti- 
cal reporting  or  research  record,  and  Is  to  be 
transferred  In  a  form  that  Is  not  individ- 
ually identifiable;  or 

(4)  pursuant  to  a  showing  of  compelling 
circumstances  affecting  health  or  safety  of 
an  Individual,  If  upon  such  disclosure  noti- 
fication la  transmitted  to  the  last  known 
address  of  such  Individual. 

(e)  Section  201(b)  (4)  and  paragraphs  ( 1 ) , 
(2),  and  (3)  of  subsection  a  of  this  section 
shall  not  apply  when  disclosure  would  be  to 
the  Comptroller  General,  or  any  of  his  au- 
thorized representatives,  in  the  course  of 
the  performance  of  the  duties  of  the  General 
Accounting  Office.  Nothing  in  this  Act  shall 
impair  access  by  the  Comptroller  General,  or 
any  of  his  authorized  representatives,  to  rec- 
ords maintained  by  an  agency,  including 
reooirds  of  personal  Information,  in  the 
course  of  performance  of  such  duties. 

(d)  (1)  Nothing  In  this  section  shall  be 
construed  to  limit  the  efforts  of  the  Govern- 
ment pursuant  to  the  provisions  of  chapter 
35,  title  44  of  the  United  States  Code  (com- 
monly known  as  the  Federal  Reports  Act) 
or  any  other  statute,  to  reduce  the  burden 
on  citizens  of  collecting  Information  by 
means  of  combining  or  eliminating  unneces- 
sary reports,  questionnaires,  or  requests  for 
information. 

(2)  Nothing  In  this  section  shall  be  con- 
strued to  affect  restrictions  on  the  exchange 
of  Information  between  agencies  as  required 
by  chapter  35,  title  44  of  the  United  States 
Code  (commonly  known  as  the  Federal  Re- 
ports Act) . 

(e)  Subsection  (a)  (1)  of  this  section  shall 
not  apply  when  disclosure  would  be  to  an- 
other agency  or  to  an  Instrumentality  of  any 


governmental  Jurisdiction  for  a  law  enforce- 
ment activity  if  such  activity  is  authorized 
by  statute  and  if  the  head  of  such  agency  or 
instrumentality  has  made  a  written  request 
to  or  has  an  agreement  with  the  agency 
which  maintains  the  system  or  file  specify- 
ing the  particular  portion  of  the  Informa- 
tion desired  and  the  law  enforcement  ac- 
tivity for  which  the  information  is  sought, 

EXEMPTIONS 

Sec.  203.  (a)  The  provisions  of  section  201 

(c)  (3)(E),  (d),  and  section  202,  shall  not 
apply  to  any  personal  information  contained 
in  any  information  system  or  file  if  the 
head  of  the  Federal  agency  determines,  in 
accordance  with  the  provisions  of  this  sec- 
tion, that  the  application  of  the  provisions 
of  any  of  such  sections  would  seriously 
damage  national  defense  or  foreign  policy 
or  where  the  application  of  any  of  such, 
provisions  would  seriously  damage  or  impede 
the  purpose  for  which  the  information  is 
maintained. 

(b)  The  provisions  of  section  201(d)  and 
section  202  shall  not  apply  to  law  enforce- 
ment Intelligence  Information  or  investiga- 
tive information  If  the  head  of  the  Federal 
agency  determines.  In  accordance  with  the 
provisions  of  any  of  such  sections  would 
seriously  damage  or  Impede  the  purpose  for 
which  the  information  is  maintained:  Pro- 
vided, That  investigatory  records  shall  bo 
exempted  only  to  the  extent  that  the  pro- 
duction of  such  records  would  (A)  inter- 
fere with  enforcement  proceedings,  (B)  de- 
prive a  person  of  a  right  to  a  fair  trial  or 
an  impartial  adjudication,  (C)  disclose  the 
Identity  of  a  confidential  source,  and  In  the 
case  of  a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of  a 
criminal  Investigation,  or  by  an  agency  con- 
ducting a  lawful  national  secvirity  intelli- 
gence Investigation,  confidential  information 
furnished  only  by  the  confidential  source, 
(E)  disclose  confidential  Investigative  tech- 
niques and  procedures  which  are  not  other- 
wise generally  known  outside  the  agency, 
or  (P)  endangers  the  life  or  physical  safety 
of  law  enforcement  personnel:  Provided  iur- 
ther,  That  investigative  information  may  not 
be  exempted  under  this  section  where  such 
information  has  been  maintained  for  a  pe- 
riod longer  than  is  necessary  to  commence 
criminal  prosecution.  Nothing  In  this  Act 
shall  prohibit  the  disclosure  Of  such  In- 
vestigative information  to  a  party  in  litiga- 
tion where  required  by  statute  or  court 
rule. 

(c)  (1)  A  determination  to  exempt  any 
such  system,  file,  or  information  may  be 
made  by  the  head  of  any  such  agency  In  ac- 
cordance with  the  requirements  of  notice, 
publication,  and  hearing  contained  in  sec- 
tions 553  (to),  (c),  and  (e),  656,  and  557  of 
title  5,  United  States  Code.  In  giving  notice 
of  an  intent  to  exempt  any  such  system,  file, 
or  information,  the  head  of  such  agency 
shall  specify  the  nature  and  piirpose  of  the 
system,  file,  or  Information  to  be  exempted. 

(2)  Whenever  any  Federal  agency  imder- 
takes  to  exempt  any  information  system, 
file,  or  Information  from  the  provisions  of 
this  Act,  the  head  of  such  Federal  agency 
shall  promptly  notify  the  Commission  of  Its 
Intent  and  afford  the  Commission  opportu- 
nity to  comment. 

(3)  The  exception  contained  in  section  553 

(d)  of  title  5,  United  States  Code  (allowing 
less  than  thirty  days'  notice) ,  shall  not  apply 
in  any  determination  made  or  any  proceeding 
conducted  under  this  section. 

ARCHIVAI,  RECORDS 

Sec.  204.  (a)  Federal  agency  records  which 
are  accepted  by  the  Administrator  of  General 
Services  for  storage,  processing,  and  servicing 
in  accordance  with  section  3103  of  title  44, 
United  States  Code,  shall,  for  the  purposes  of 
this  section,  be  considered  to  be  maintained 
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by  the  agency  which  deposited  the  records 
and  shall  be  subject  to  the  provisions  of  this 
Act.  The  Administrator  of  General  Services 
shall  not  disclose  such  records,  or  any  infor- 
mation therein,  except  to  the  agency  which 
maintains  the  records  or  pursuant  to  rules 
established  by  that  agency. 

(b)  Federal  agency  records  pertaining  to 
identifiable  individuals  which  were  trans- 
ferred to  the  National  Archives  of  the  United 
States  as  records  which  have  sufficient  his- 
torical or  other  value  to  warrant  their  con- 
tinued preservation  by  the  United  States 
Government  shall  for  the  purposes  of  this 
Act,  be  considered  to  be  maintained  by  the 
National  Archives  and  shall  not  be  subject 
to  the  provisions  of  this  Act  except  section 
201(b)  (5)  and  (6). 

(c)  The  National  Archives  shall,  on  the 
date  on  which  this  Act  becomes  effective  and 
annually  thereafter,  notify  the  Commission 
and  give  public  notice  of  the  existence  and 
character  of  the  information  systems  and 
files  which  it  maintains,  and  cause  such 
notice  to  be  published  in  the  Federal  Register. 
Such  notice  shall  include  at  least  the  infor- 
mation specified  under  section  201(c)(3) 
(A),  (B).  (D).  (E),  (F).  (G),  (I),  and 
(J). 

EXCEPTIONS 

Sec.  205.  (a)  No  officer  or  employee  of  the 
executive  branch  of  the  Government  shall 
rely  on  any  exemption  In  subchapter  II  of 
chapter  5  of  title  5  of  the  United  States  Code 
(commonly  knovm  as  the  Freedom  of  Infor- 
mation Act)  to  withhold  Information  relat- 
ing to  an  individual  otherwise  accessible  to 
an  individual  under  this  Act. 

(b)  Nothing  in  this  Act  shall  be  construed 
to  permit  the  withholding  of  any  personal 
Information  which  is  otherwise  required  to 
be  disclosed  by  law  or  any  regulation  there- 
under. 

(c)  The  provisions  of  section  201(d)  (1)  of 
this  Act  shall  not  apply  to  records  collected 
or  furnished  and  used  by  the  Bureau  of  the 
Census  solely  for  statistical  purposes  or  as 
authorized  by  section  8  of  title  13  of  the 
United  States  Code:  Provided,  That  such  per- 
sonal information  Is  transferred  or  dissemi- 
nated in  a  form  not  individually  identiflable. 

(d)  The  provisions  of  this  Act  shall  not 
require  the  disclosure  of  testing  or  exami- 
nation material  used  solely  to  determine  in- 
dividual qualifications  for  appointment  or 
promotion  in  the  Federal  service  if  the  dis- 
closure of  such  material  would  compromise 
the  objectivity  or  fairness  of  the  testing  or 
examination  process. 

(e)  The  provisions  of  this  Act,  with  the 
exception  of  sections  201(a)  (2),  201(b)  (2), 
(3),  (4),  (5),  (6),  and  (7),  201(c)(2),  201 
(c)(3)  (A),  (B),  (D)  and  (F),  and  202(a) 
(2)  and  (3)  shall  not  apply  to  foreign  Intelli- 
gence information  systems  or  to  systems  of 
personal  Information  Involving  intelligence 
sources  and  methods  designed  for  protection 
from  unauthorized  disclosure  pursuant  to  50 
U.S.C.A.  403. 

MAILING  LISTS 

Sec.  206.  (a)  An  individual's  name  and 
address  may  not  be  sold  or  rented  by  a  Fed- 
eral agency  unless  such  action  is  specifically 
authorized  by  law.  This  provision  shall  not 
be  construed  to  require  the  confidentiality  of 
names  and  addresses  otherwise  permitted  to 
be  made  public. 

(b)  Upon  written  request  of  any  Indi- 
vidual, any  person  engaged  In  interstate 
commerce  who  maintains  a  mailing  list  shall 
remove  the  individual's  name  and  address 
from  such  list. 

REGULATIONS 

Sec.  207.  Each  Federal  agency  subject  to  the 
provisions  of  this  Act  shall,  not  later  than 
six  months  after  the  date  on  which  this  Act 
becomes  effective,  promulgate  regulations  to 
implement  the  standards,  safeguards,  and 


access  requirements  of  this  title  and  such 
other  regulations  as  may  be  necessary  to  im- 
plement the  requirements  of  this  Act. 
TITLE  III— MISCELLANEOUS 

DEFINITIONS 

Sec.  301.  As  used  In  this  Act — 

(1)  the  term  "Commission"  means  the 
Privacy  Protection  Commission; 

(2)  the  term  "personal  information" 
means  any  information  that  identifies  or 
describes  any  characteristic  of  an  individual, 
including,  but  not  limited  to,  his  education, 
financial  transactions,  medical  history,  crim- 
inal or  employment  record,  or  that  affords 
a  baisis  for  inferring  personal  characteristics, 
such  as  finger  and  voice  prints,  photographs, 
or  things  done  by  or  to  such  individual;  and 
the  record  of  his  presence,  registration,  or 
membership  in  an  organization  or  activity, 
or  admission  to  an  institution; 

(3)  the  term  "individual"  means  a  citizen 
of  the  United  States  or  an  alien  lawfully  ad- 
mitted through  permanent  residence; 

(4)  the  term  "information  system"  means 
the  total  components  and  operations, 
whether  automated  or  manual,  by  which 
personal  information,  including  name  or 
identifier,  is  collected,  stored,  processed,  han- 
dled, or  disseminated  by  an  agency; 

(5)  the  term  "file"  means  a  record  or  se- 
ries of  records  containing  personal  informa- 
tion about  individuals  which  may  be 
maintained  within  an  information  system; 

(6)  the  term  "data  bank"  means  a  file  or 
series  of  files  pertaining  to  individuals; 

(7)  the  term  "Federal  agency"  means  any 
department,  agency.  Instrumentality,  or 
establishment  in  the  executive  branch  of  the 
Government  of  the  United  States  and  in- 
cludes any  officer  or  employee  thereof; 

(8)  the  term  "investigative  information" 
means  information  associated  with  an  iden- 
tiflable individual  compiled  by — 

(A)  an  agency  in  the  course  of  conduct- 
ing a  criminal  Investigation  of  a  specific 
criminal  act  where  such  Investigation  is  pur- 
suant to  a  statutory  function  of  the  agency. 
Such  information  may  pertain  to  that  crim- 
inal act  and  be  derived  from  reports  of  in- 
formants and  investigators,  or  from  any  type 
of  surveillance.  The  term  does  not  Include 
criminal  history  information  nor  does  it  in- 
clude initial  reports  filed  by  a  law  enforce- 
ment agency  describing  a  specific  incident. 
Indexed  chronologically  and  expressly  re- 
quired by  State  or  Federal  statute  to  be 
made  public;  or 

(B)  by  an  agency  with  regulatory  jurisdic- 
tion which  is  not  a  law  enforcement  agency 
In  the  course  of  conducting  an  Investigation 
of  specific  activity  which  falls  within  the 
agency's  regulatory  jurisdiction.  For  the 
purposes  of  this  paragraph,  an  "agency  with 
regulatory  Jurisdiotion"  is  an  agency  which 
Is  empowered  to  enforce  any  Federal  statute 
or  regulation,  the  violation  of  which  subjects 
the  violator  to  criminal  or  civil  penalties; 

(9)  the  term  "law  enforcement  intelligence 
Information"  means  information  associated 
with  an  identiflable  individual  compiled  by 
a  law  enforcement  agency  in  the  course  of 
conducting  an  Investigation  of  an  individual 
In  anticipation  that  he  may  commit  a  spe- 
cific criminal  act.  Including  Information  de- 
rived from  reports  of  informants.  Investiga- 
tors, or  from  any  type  of  surveillance.  The 
term  does  not  include  criminal  history  Infor- 
mation nor  does  it  include  initial  reports 
filed  by  a  law  enforcement  agency  describ- 
ing a  specific  incident.  Indexed  chronologi- 
cally by  incident  and  expressly  required  by 
State  or  Federal  statute  to  be  made  public; 

(10)  the  term  "criminal  history  Informa- 
tion" means  information  on  an  individual 
consisting  of  notations  of  arrests,  detentions, 
indictments,  informations,  or  other  formal 
criminal  charges  and  any  disposition  arising 
from  those  arrests,  detentions,  indictments. 
Informations,  or  charges.  The  term  shall  not 


include  an  original  book  of  entry  or  police 
blotter  maintained  by  a  law  enforcement 
agency  at  the  place  of  an  original  arrest  or 
place  of  detention,  indexed  chronologically 
and  required  to  be  made  public,  nor  shall  it 
include  court  records  of  public  criminal  pro- 
ceedings indexed  chronologically;  and 

(11)  the  term  "law  enforcement  agency" 
means  an  agency  whose  employees  or  agents 
are  empowered  by  State  or  Federal  law  to 
make  arrests  for  violations  of  State  or  Fed- 
eral law. 

CRIMINAL  penalty 

Sec.  302.  (a)  An  officer  or  employee  of  any 
Federal  agency  who  willfully  keeps  an  infor- 
mation system  without  meeting  the  notice 
requirements  of  this  Act  set  forth  in  sec- 
tion 201(c)  shall  be  fined  not  more  than 
$2,000  in  each  instance  or  imprisoned  not 
more  than  two  years,  or  both. 

(b)  Whoever,  being  an  officer  or  employee 
of  the  Commission,  shall  disseminate  any 
personal  information  about  any  individual 
obtained  in  the  course  of  such  officer  or  em- 
ployee's duties  in  any  manner  or  for  any 
purpose  not  specifically  authorized  by  law 
shall  be  fined  not  more  than  $10,000,  or  im- 
prisoned not  more  than  five  years,  or  both. 
civil  remedies 

Sec.  303.  (a)  Any  individual  who  Is  denied 
access  to  information  required  to  be  dis- 
closed under  the  provisions  of  this  Act  may 
bring  a  civil  action  in  the  appropriate  dis- 
trict court  of  the  United  States  for  damages 
or  other  appropriate  relief  against  the  Fed- 
eral agency  which  denied  access  to  such 
Information. 

(b)  The  Attorney  General  of  the  United 
States,  or  any  aggrieved  person,  may  bring 
an  action  in  the  appropriate  United  States 
district  court  against  any  person  who  is  en- 
gaged or  is  about  to  engage  in  any  acts  or 
practices  in  violation  of  the  provisions  of 
this  Act,  to  enjoin  such  acts  or  practices. 

(c)  The  United  States  shall  be  liable  for 
the  actions  or  omissions  of  any  offier  or 
employee  of  the  Government  who  violates 
the  provisions  of  this  Act,  or  any  rule,  regu- 
lation, or  order  issued  thereunder  In  the  same 
manner  and  to  the  same  extent  as  a  private 
Individual  under  like  circumstances  to  any 
person  aggrieved  thereby  in  an  amount  equal 
to  the  sum  of — 

(1)  any  actual  and  general  damages  sus- 
tained by  any  person  but  in  no  case  shall  a 
person  entitled  to  recovery  receive  less  than 
the  sum  of  $1,000;  and 

(2)  in  the  case  of  any  successful  action  to 
enforce  any  liability  under  this  section,  the 
costs  of  th  action  together  with  reasonable 
attorney's  fees  as  determined  by  the  court. 

(d)  The  United  States  consents  to  be  sued 
under  this  section  without  limitation  on  the 
amount  in  controversy.  A  civil  action  against 
the  United  States  under  subsection  (c)  of 
this  section  shall  be  the  exclusive  remedy  for 
the  wrongful  action  or  omission  of  any  of- 
ficer or  employee. 

JURISDICTION  OF  DISTRICT  COURTS' 

Sec.  304.  (a)  The  district  courts  of  the 
United  States  have  jurisdiction  to  hear  and 
determine  civil  actions  brought  under  sec- 
tion 303  of  this  Act  and  may  examine  the 
Information  in  camera  to  determine  whether 
such  information  or  any  part  thereof  may 
be  withheld  under  any  of  the  exemptions  In 
section  203  of  this  Act.  The  burden  is  on  the 
Federal  agency  to  sustain  such  action. 

(b)  In  any  actionto  obtain  Judicial  review 
of  a  decision  to  exempt  any  personal  infor- 
mation from  any  provision  oif  this  Act,  the 
court  may  examine  such  Information  in 
camera  to  determine  whether  such  informa- 
tion or  any  part  thereof  is  properly  classi- 
fied with  respect  to  national  defense,  for- 
eign policy  or  law  enforcement  Intelligence 
Information  or  Investigative  information 
and  may  be  exempted  from  any  provision 
of  this  Act.  The  burden  is  on  the  Federal 
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agency  to  sustain  any  claim  that  such  In- 
formation may  be  so  exempted. 

EFFECTIVE  DATE 

Sec.  305.  This  Act  shall  become  eflfective 
one  year  after  the  date  of  enactment  ex- 
cept that  the  provisions  of  title  I  of  this 
Act  shall  become  effective  on  the  date  of 
enactment. 

AUTHORIZATION  OF  APPROPRIATIONS 

Sec.  306.  There  are  authorized  to  be  appro- 
priated such  sums  as  may  be  necessary  to 
carry  out  the  provisions  of  this  Act. 

MORATORIUM  ON  USE  OF  SOCIAL  SECURITY 
NUMBERS 

Sec.  307.  (a)  It  shall  be  unlawful  for — 

(1)  any  Federal,  State,  or  local  government 
agency  to  deny  to  any  Individual  any  right, 
benefit,  or  privilege  provided  by  law  because 
of  such  individual's  refusal  to  disclose  his 
eocial  security  account  number,  or 

(2)  any  person  to  discriminate  against  any 
Individual  In  the  course  of  any  business  or 
commercial  transaction  or  activity  because 
of  such  Individual's  refusal  to  disclose  his 
social  security  account  number. 

(b)  The  provisions  of  subsection  (a)  shall 
not  apply  with  respect  to — 

(1)  any  disclosure  which  is  required  by 
Federal  law,  or 

(2)  any  Information  system  in  existence 
and  operating  before  January  1,  1976. 

(c)  Any  Federal,  State,  or  local  govern- 
ment agency  which  requests  an  individual 
to  disclose  his  social  security  account  num- 
ber, and  any  person  who  requests.  In  the 
course  of  any  business  or  commercial  trans- 
action or  activity,  an  Individual  to  disclose 
his  social  security  account  number,  shall  In- 
form that  Individual  whether  that  disclosure 
Is  mandatory  or  voluntary,  by  what  statu- 
■tory  or  other  authority  such  number  Is  so- 
licited, what  uses  will  be  made  of  it,  and 
What  rules  of  confidentiality  wUl  govern  it. 

MOTION  offered  by  MB.  MOORHEAD  OP 
PENNSYLVANIA 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Speaker,  I  offer  a  motion. 

The  Clerk  read  as  follows : 

Mr.  MOORHEAD  of  Pennsylvania  moves  to 
strike  out  all  after  the  enacting  clause  of  S. 
3418  and  Insert  in  lieu  thereof  the  text  of 
the  bUl  (H.R.  16373)  to  amend  title  5,  United 
States  Code,  by  adding  a  section  552a  to  safe- 
guard Individual  privacy  from  the  misuse  of 
Federal  records  and  to  provide  that  individ- 
uals be  granted  access  to  records  concern- 
ing them  which  are  maintained  by  Federal 
agencies,  as  passed  by  the  House. 

The  motion  was  agreed  to. 

The  Senate  bill  was  ordered  to  be  read 
a  third  time,  was  read  the  third  time,  and 
passed. 

The  title  was  amended  so  as  to  read: 
"to  amend  title  5,  United  States  Code,  by 
adding  a  section  552a  to  safeguard  in- 
dividual privacy  from  the  misuse  of  Fed- 
eral records  and  to  provide  that  individ- 
uals be  granted  access  to  records  con- 
cerning them  which  are  maintained  by 
Federal  agencies." 
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PRIVACY  ACT  OP  1974 

Mr.  ERVIN.  Mr.  President,  I  ask  the 
Chair  to  lay  before  the  Senate  a  mes- 
sage from  the  House  of  Representatives 
on  S.  3418. 

The  PRESIDING  OFFICER  laid  be- 
fore the  Senate  the  amendments  of  the 
House  of  Representatives  to  the  bill 
(S.  3418)  to  establish  a  Privacy  Protec- 
tion Commission,  to  provide  manage- 
ment systems  in  Federal  agencies  and 
certain  other  organizations  with  respect 
to  the  gathering  and  disclosure  of  in- 
formation concerning  individuals,  and 
for  other  purposes,  as  follows: 

strike  out  all  after  the  enacting  clause, 
and  Insert:  Tliat  this  Act  may  be  cited  as 
the  "Privacy  Act  of  1974". 

Sec.  2.  (a)  The  Congress  finds  that — 

(1)  the  privacy  of  an  individual  is  di- 
rectly affected  by  the  collection,  mainte- 
nance, use,  and  dissemination  of  personal 
Information  by  Federal  agencies; 

(2)  the  Increasing  use  of  computers  and 
sophisticated  Information  technology,  while 
essential  to  the  efUcient  operations  of  th« 
Government,  has  greatly  magnified  the  harm 
to  Individual  privacy  that  can  occur  from 


any  collection,  maintenance,  use,  or  dis- 
semination of  personal  information; 

(3)  the  opportunities  for  an  individual  to 
secure  employment,  insurance,  and  credit, 
and  his  right  to  due  process,  and  other  legal 
protections  are  endangered  by  the  misuse 
of  certain  information  systems; 

(4)  the  right  to  privacy  is  a  personal  and 
fundamental  right  protected  by  the  Consti- 
tution of  the  United  States;  and 

(5)  in  order  to  protect  the  privacy  of  in- 
dividuals identified  in  Information  systems 
maintained  by  Federal  agencies,  it  Is  neces- 
sary and  proper  for  the  Congress  to  regulate 
the  collection,  maintenance,  use,  and  dis- 
semination of  information  by  such  agencies. 

(b)  The  purpose  of  this  Act  is  to  provide 
certain  safeguards  for  an  individual  against 
an  invasion  of  personal  privacy  by  req\iiring 
Federal  agencies,  except  as  otherwise  pro- 
vided by  law,  to — 

(1)  permit  an  Individual  to  determine 
what  records  pertaining  to  him  are  collected, 
maintained,  used,  or  disseminated  by  such 
agencies; 

(2)  permit  an  Individual  to  prevent  rec- 
ords pertaining  to  him  obtained  by  such 
agencies  for  a  particular  purpose  from  being 
used  or  made  available  for  another  pur- 
pose without  his  consent; 

(3)  permit  an  individual  to  gain  access 
to  information  pertaining  to  him  in  Federal 
agency  records,  to  have  a  copy  made  of  all 
or  any  portion  thereof,  and  to  correct  or 
amend  such  records; 

(4)  collect,  maintain,  use,  or  disseminate 
any  record  of  identifiable  personal  Informa- 
tion in  a  manner  that  assures  that  such  ac- 
tion is  for  a  necessary  and  lawful  purpose, 
that  the  information  is  current  and  accurate 
for  its  Intended  use,  and  that  adequate  safe- 
guards are  provided  to  prevent  misuse  of 
such  information; 

(5)  permit  exemptions  from  the  require- 
ments with  respect  to  records  provided  in 
this  Act  only  in  those  cases  where  there  is  an 
important  public  policy  need  for  such  exemp- 
tion as  has  been  determined  by  specific  stat- 
utory authority;  and 

(6)  be  subject  to  civil  suit  for  any  dam- 
ages which  occur  as  a  result  of  willful,  arbi- 
trary, or  capricious  action  which  violates  any 
individual's  rights  under  this  Act. 

Sec.  3.  Title  5,  United  States  Code,  is 
amended  by  adding  after  section  552  the  fol- 
lowing new  section: 

"§  552a.  Records  maintained  on  individuals 
"(a)   Definitions. — For  purposes  of  this 
section — 

"(1)  the  term  'agency'  means  agency  as 
defined  In  section  552(e)  of  this  title; 

"(2)  the  term  'individual'  means  a  citizen 
of  the  United  States  or  an  alien  lawfully  ad- 
mitted for  permanent  residence; 

"(3)  the  term  'maintain'  Includes  main- 
tain, collect,  use,  or  disseminate; 

"(4)  the  term  'record'  means  any  collec- 
tion or  grouping  of  information  about  an 
individual  that  is  maintained  by  an  agency 
and  that  contains  his  name,  or  the  identify- 
ing niunber,  symbol,  or  other  identifying 
particular  assigned  to  the  individual; 

"(5)  the  term  'system  of  records'  means 
a  group  of  any  records  under  the  control  of 
any  agency  from  which  information  is 
retrieved  by  the  name  of  the  individual  or  by 
some  identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the  individ- 
ual; and 

"(6)  the  term  'statistical  research  or  re- 
porting record'  means  a  record  in  a  sj'stem 
of  records  maintained  for  statistical  research 
or  reporting  purposes  only  and  not  used  In 
whole  or  in  part  in  making  any  determina- 
tion about  an  Identifiable  individual,  except 
as  provided  by  section  8  of  title  13. 

"(b)  Conditions  or  DiscLostniE. — No  agen- 
cy shall  disclose  any  record  which  is  con- 
tained In  a  system  of  records  by  any  means 


of  communication  to  any  person,  or  to  an- 
other agency,  except  pursuant  to  a  written 
request  by,  or  with  the  prior  written  consent 
of,  the  Individual  to  whom  the  record  per- 
tains, unless  disclosure  of  the  record  would 
be— 

"(1)  to  those  officers  and  employees  of 
the  agency  which  maintains  the  record  who 
have  a  need  for  the  record  in  the  perform- 
ance of  their  duties; 

"(2)  for  a  routine  use  described  under  sub- 
section (e)  (2)  (D)  of  this  section; 

"(3)  to  the  Bureau  of  the  Census  tor  pur- 
poses of  planning  or  carrying  out  a  census  or 
survey  or  related  activity  pursuant  to  the 
provisions  of  title  13; 

"(4)  to  a  recipient  who  has  provided  the 
agency  with  advance  adequate  written  assur- 
ance that  the  record  will  be  used  solely  as 
a  statistical  research  or  reporting  record,  and 
the  record  is  to  be  transferred  in  a  form  that 
is  not  individually  identifiable; 

"(5)  to  the  National  Archives  of  the  United 
States  as  a  record  which  has  sufficient  his- 
torical or  other  value  to  warrant  Its  con- 
tinued preservation  by  the  United  States 
Government,  or  for  evaluation  by  the  Ad- 
ministrator of  General  Services  or  his  desig- 
nee to  determine  whether  the  record  has 
such  value; 

"(6)  to  another  agency  or  to  an  instru- 
mentality of  any  governmental  Jurisdiction 
within  or  under  the  control  of  the  United 
States  for  a  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  If  the 
head  of  the  agency  or  instrumentality  has 
made  a  written  request  to  the  agency  which 
maintains  the  record  specifying  the  partic- 
ular portion  desired  and  the  law  enforcement 
activity  for  which  the  record  is  sought; 

"(7)  to  a  person  who  Is  actively  engaged 
in  saving  the  life  of  such  individual.  If  upon 
such  disclosure  notification  is  transmitted 
to  the  last  known  address  of  such  individual; 

"(8)  to  either  House  of  Congress,  or,  to  the 
extent  of  matter  within  its  jurisdiction,  any 
committee  or  subcommittee  thereof,  or  any 
Joint  committee  of  Congress  or  subcommit- 
tee of  any  such  Joint  committee;  or 

"(9)  pursuant  to  the  order  of  a  court  of 
competent  jurisdiction. 

"(c)  Accounting  op  Cert.iin  Disclo- 
sures.— Each  agency,  with  respect  to  each 
system  of  records  under  its  control,  shall — 

"(1)  except  for  disclosures  made  under 
subsection  (b)(1)  of  this  section  or  dis- 
closures to  the  public  from  records  which  by 
law  or  regulation  are  open  to  public  inspec- 
tion or  copying,  keep  an  accurate  -account- 
ing of — 

"(A)  the  date,  nature,  and  purpose  of 
each  disclosure  of  a  record  to  any  person  or 
to  another  agency  made  under  subsection 
(b)  of  this  section;  and 

"(B)  the  name  and  address  of  the  person  or 
agency  to  whom  the  disclosure  Ls  made; 

"(2)  retain  the  accounting  made  under 
paragraph  (1)  of  this  subsection  for  at  least 
five  years  after  the  disclosure  for  which  the 
accounting  is  made; 

"(3)  except  for  disclosures  made  under 
subsection  (b)  (6)  of  this  section,  make  the 
accounting  made  under  paragraph  (1)  of 
this  subsection  available  to  the  individual 
named  In  the  record  at  his  request;  and 

"(4)  inform  any  person  or  other  agency 
about  any  correction  or  notation  of  dispute 
made  by  the  agency  In  accordance  with  sub- 
section (d)  of  this  section  of  any  record  that 
has  been  disclosed  to  the  person  or  agency 
within  two  years  preceding  the  making  of 
the  correction  of  the  record  of  the  individ- 
ual, except  that  this  paragraph  shall  not 
apply  to  any  record  that  was  disclosed  prior 
to  the  effective  date  of  this  section  or  for 
which  no  accounting  of  the  disclosure  is  re- 
quired. 

"  (d)    Access  to  Records. — Each  agency 
that  maintains  a  system  of  records  shall — 
"(1)  upon  request  by  any  Individual  to 
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gain  access  to  his  record  or  to  any  informa- 
tion pertaining  to  him  which  is  contained  in 
the  system,  permit  him  to  review  the  record 
and  have  a  copy  made  of  all  or  any  portion 
thereof  in  a  form  comprehensible  to  blm; 

"(2)  permit  the  Individual  to  request 
amendment  of  a  record  pertaining  to  him 
and  either — 

"(A)  make  any  correction  of  any  portion 
thereof  which  the  individual  believes  Is  not 
accurate,  relevant,  timely,  or  complete;  or 

"(B)  promptly  inform  the  individual  of 
its  refusal  to  amend  the  record  in  accord- 
ance with  his  request,  the  reason  for  the 
refusal,  the  procedures  established  by  the 
agency  for  the  individual  to  request  a  re- 
view by  the  agency  of  that  refusal,  and  the 
name  and  business  address  of  the  official 
within  the  agency  to  whom  the  request  for 
review  may  be  taken; 

"(3)  permit  any  individual  who  disagrees 
with  the  refusal  of  the  agency  to  amend  his 
record  to  request  review  of  the  refusal  by  the 
official  named  in  accordance  with  paragraph 

(2)  (B)  of  this  subsection;  and  If,  after  the 
review,  that  official  also  refuses  to  amend  the 
record  in  accordance  with  the  reqxiest,  per- 
mit the  individual  to  file  with  the  agency  a 
concise  statement  setting  forth  the  reasons 
lor  his  disagreement  with  the  refusal  of  the 
agency; 

"(4)  in  any  disclosure,  containing  infor- 
mation about  which  the  individual  has  filed 
a  statement  of  disagreement,  occurring  after 
the  filing  of  the  statement  under  paragraph 

(3)  of  this  subsection,  clearly  note  any  por- 
tion of  the  record  which  is  disputed  and, 
upon  request,  provide  copies  of  the  state- 
ment and.  If  the  agency  deems  it  appropriate, 
copies  of  a  concise  statement  of  the  reasons 
of  the  agency  for  not  making  the  amend- 
ments requested,  to  persons  or  other  agen- 
cies to  whom  the  disputed  record  has  been 
disclosed;  and 

"(5)  nothing  in  this  section  shall  allow 
an  Individual  access  to  any  information  com- 
piled in  reasonable  anticipation  of  a  civil 
action  or  proceeding. 

"(e)  Agency  Requirements. — Each  agen- 
cy that  maintains  a  system  of  records 
shall— 

"(1)  Inform  each  individual  whom  It  asks 
to  supply  Information,  on  the  form  which 
It  uses  to  collect  the  information  or  on  a 
separate  form  that  can  be  retained  by  the 
Individual — 

"(A)  which  Federal  statute  or  regula- 
tion, if  any,  requires  disclosure  of  the  in- 
formation; 

"(B)  the  principal  purpose  or  purposes 
for  which  the  information  is  intended  to  be 
used; 

""(C)  other  purposes  for  which  the  informa- 
tion may  be  used,  as  published  pursuant 
to  paragraph  (2)  (D)  of  this  subsection;  and 

"(D)  the  effects  on  him,  if  any,  of  not 
providing  all  or  any  part  of  the  requested 
Information; 

"(2)  subject  to  the  provisions  of  para- 
graph (5)  of  this  subsection,  publish  in  the 
Federal  Register  at  least  annually  a  notice 
of  the  existence  and  character  of  the  sys- 
tem of  records,  which  notice  shall  Include — 

"(A)  the  name  and  location  of  the  sys- 
tem; 

"(B)  the  categories  of  individuals  on 
whom  records  are  maintained  in  the  system; 

"(C)  the  categories  of  records  maintained 
In  the  system; 

"(D)  each  routine  purpose  for  which  the 
records  contained  in  the  system  are  used 
or  intended  to  be  used,  including  the  cate- 
gories of  users  of  the  records  for  each  such 
purpose; 

"(E)  the  policies  and  practices  of  the 
agency  regarding  storage,  retrievablllty, 
access  controls,  retention,  and  disposal  of 
the  records; 

"(F)  the  title  and  business  address  of 
the  agency  official  who  is  responsible  for 
the  system  of  records; 


"(G)  the  agency  procedures  whereby  an 
individual  can  be  notified  at  his  request  if 
the  system  of  records  contains  a  record 
pertaining  to  him;  and 

"(H)  the  agency  procedures  whereby  an  in- 
dividual can  be  notified  at  his  request  how 
he  can  gain  access  to  any  record  pertaining 
to  him  contained  in  the  system  of  records, 
and  how  he  can  contest  its  content; 

"(3)  maintain  all  records  which  are  used 
by  the  agency  in  making  any  determination 
about  any  individual  with  such  accuracy, 
relevance,  timeliness,  and  completeness  as  is 
reasonably  necessary  to  assure  fairness  to 
the  individual  In  the  determination; 

"(4)  maintain  no  record  concerning  the 
political  or  religious  belief  or  activity  of  any 
individual,  unless  expressly  authorized  by 
statute  or  by  the  individual  about  whom 
the  record  Is  maintained :  Provided,  however, 
That  the  provisions  of  this  paragraph  shall 
not  be  deemed  to  prohibit  the  maintenance 
of  any  record  of  activity  which  is  pertinent 
to  and  within  the  scope  of  a  duly  authorized 
law  enforcement  activity;  and 

"(5)  at  least  30  days  prior  to  publication 
of  information  under  paragraph  (2)(D)  of 
this  subsection  published  in  the  Federal 
Register  notice  of  the  use  or  intended  use  of 
the  information  in  the  system,  and  provide 
an  opportunity  for  Interested  persons  to  sub- 
mit written  data,  views,  or  arguments  to  the 
agency. 

"(f)  Agency  Rules. — ^In  order  to  carry  out 
the  provisions  of  this  section,  each  agency 
that  maintains  a  system  of  records  shall 
promulgate  rules,  in  accordance  with  the  re- 
quirements (Including  general  notice)  of 
section  553  of  this  title,  which  shall — 

"(1)  establish  procedures  whereby  an  In- 
dividual can  be  notified  in  response  to  his  re- 
quest if  any  system  of  records  named  by  the 
individual  contains  a  record  pertaining  to 
him; 

"(2)  define  reasonable  times,  places,  and 
requirements  for  identifying  an  (Individual 
who  requests  his  record  or  information  per- 
taining to  him  before  the  agency  shall  make 
the  record  or  information  available  to  the 
Individual; 

"(3)  establish  procedures  for  the  disclosure 
to  an  individual  upon  his  request  of  his 
record  or  information  pertaining  to  him, 
including  special  procedure,  if  deemed  neces- 
sary, for  the  disclosure  to  an  individual  of 
medical  records,  including  psychological  rec- 
ords, pertaining  to  him; 

"(4)  establish  procedures  for  reviewing  a 
request  from  an  Individual  concerning  the 
amendment  of  any  record  or  information  per- 
taining to  the  individual,  for  making  a  de- 
termination on  the  request,  for  an  appeal 
within  the  agency  of  an  initial  adverse 
agency  determination,  and  for  whatever  addi- 
tional means  the  head  of  the  agency  may 
deem  necessary  for  each  Individual  to  be  able 
to  exercise  fully  his  rights  under  this  section; 
and 

"(5)  establish  fees  to  be  charged,  if  any, 
to  any  Individual  for  making  copies  of  his 
record,  excluding  the  cost  of  any  search  for 
and  review  of  the  record. 
The  Office  of  the  Federal  Register  shall  an- 
nually compile  and  publish  the  rules  pro- 
mulgated under  this  subsection  and  agency 
notices  published  under  subsection  (e)  (2) 
of  this  section  In  a  form  available  to  the 
public  at  low  cost. 

"(g)(1)  Civn,  Remedies. — Whenever  any 
agency  (A)  refuses  to  comply  with  an  indi- 
vidual request  under  subsection  (d)  (1)  of 
this  section,  (B)  falls  to  maintain  any  record 
concerning  any  Individual  with  such  accu- 
racy, relevance,  timeliness,  and  completeness 
as  Is  necessary  to  assure  fairness  in  any  de- 
termination relating  to  the  qualifications, 
character,  rights,  or  opportunities  of,  or  ben- 
efits to  the  individual  that  may  be  made  on 
the  basis  of  records  and  consequently  a  de- 
termination is  made  which  is  adverse  to  the 


individual,  or  (C)  fails  to  comply  with  any 
other  provision  of  this  section,  or  any  rule 
promulgated  thereunder,  in  such  a  way  as 
to  have  an  adverse  effect  on  an  individual, 
the  Individual  may  bring  a  civil  action 
against  the  agency,  and  the  district  courts  of 
the  United  States  shall  have  Jurisdiction  in 
the  matters  under  the  provisions  of  this  sub- 
section. 

"(2)  (A)  In  any  suit  brought  under  the 
provisions  of  subsection  (g)  (1)  (A)  of  this 
section,  the  court  may  enjoin  the  agency 
from  withholding  the  records  and  or^er  the 
production  to  the  complainant  of  any  agency 
records  improperly  withheld  from  him.  In 
such  a  case  the  court  shall  determine  the 
matter  de  novo,  and  may  examine  the  con- 
tents of  any  agency  records  in  camera  to  de- 
termine whether  the  records  or  any  portion 
thereof  may  be  withheld  under  any  of  the  ex- 
emptions set  forth  In  subsection  (k)  of  this 
section,  and  the  burden  is  on  the  agency  to 
sustain  Its  action. 

"(B)  The  court  may  assess  against  th© 
United  States  reasonable  attorney  fees  and 
other  litigation  costs  reasonably  Incurred  In 
any  case  under  this  paragraph  In  which  the 
complainant  has  substantially  prevailed. 

"(3)  In  any  suit  brought  under  the  provi- 
sions of  subsection  (g)  (1)  (B)  or  (C)  of  this 
section  In  which  the  court  determines  that 
the  agency  acted  In  a  manner  which  was  will- 
ful, arbitrary,  or  capricious,  th©  United 
States  shall  be  liable  to  the  Individual  in  an 
amount  equal  to  the  sum  of — 

"(A)  actual  damages  sustained  by  the  In- 
dividual as  a  result  of  the  refusal  or  failure; 
and 

"(B)  the  costs  of  the  action  together  with 
reasonable  attorney  fees  as  determiiied  by 
the  court. 

"(4)  An  action  to  enforce  any  liability 
created  under  this  section  may  be  brought  in 
the  district  court  of  the  United  States  In  the 
district  In  which  the  complainant  resides,  or 
has  his  principal  place  of  business,  or  in 
which  the  agency  records  are  situated,  or  In 
the  District  of  Columbia,  without  regard  to 
the  amount  in  controversy,  within  two  years 
from  the  date  on  which  the  cause  of  action 
arises,  except  that  where  an  agency  has  ma- 
terially and  willfully  misrepresented  any  In- 
formation required  under  this  section  to  be 
disclosed  to  an  individual  and  the  informa- 
tion so  misrepresented  is  material  to  the 
establishment  of  the  liability  of  the  agency 
to  the  individual  under  this  section,  the 
action  may  be  bought  at  any  time  within 
two  years  after  discovery  by  the  Individual  of 
the  misrepresentation. 

"(h)  Rights  op  Legal  Guardians. — For  th© 
purposes  of  this  section,  the  parent  of  any 
minor,  or  the  legal  guardian  of  any  Individ- 
ual who  has  been  declared  to  be  incompetent 
due  to  physical  Or  mental  incapacity  or  age 
by  a  court  of  competent  Jurisdiction,  may 
act  on  behalf  of  the  Individual. 

"(1)(I)  Criminal  Penalties. — Any  officer 
or  employee  of  the  United  States,  who  by 
virtue  of  his  employment  or  official  position, 
has  possession  of,  or  access  to,  agency  rec- 
ords which  contain  individually  identifiable 
Information  the  disclosure  of  which  Is  pro- 
hibited by  this  section  or  by  rules  or  regu- 
lations established  thereunder,  and  who 
knowing  that  disclosure  of  the  specific  ma- 
terial is  so  prohibited,  willfully  discloses  the 
material  In  any  manner  to  any  person  or 
agency  not  entitled  to  receive  it,  shall  be 
fined  not  more  than  $5,000. 

"(2)  Any  person  who  knowingly  and  will- 
fully requests  or  obtains  any  record  concern- 
ing an  individual  from  an  agency  under  false 
pretenses  shall  be  fined  not  more  than 
$5,000. 

"(J)  General  Exemptions. — The  head  of 
any  agency  may  promulgate  rules,  in  accord- 
ance with  the  requirements  (Including  gen- 
eral notice)  of  section  553  of  this  title,  to 
exempt  any  system  of  records  within  the 
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agency  from  any  part  of  this  section  except 
subsections  (b)  and  (e)(2)(A)  through  (F) 
and  (1)  if  the  system  of  records  Is — 

■■(1)  maintained  by  tlie  Central  Intelli- 
gence Agency;  or 

"(2)  maintained  by  an  agency  or  compo- 
nent thereof  which  performs  as  its  principal 
function  any  activity  pertaining  to  the  en- 
forcement of  criminal  laws,  including  police 
efforts  to  prevent,  control,  or  reduce  crime 
or  to  apprehend  criminals,  and  the  activities 
of  prosecutors,  courts,  correctional,  proba- 
tion, pardon,  or  parole  authorities,  and 
which  consists  of  (A)  information  com- 
piled for  the  purpose  of  identifying  individ- 
ual criminal  offenders  and  alleged  offenders 
and  consisting  only  of  identifying  data  and 
notations  of  arrests,  the  nature  and  disposi- 
tion of  criminal  charges,  sentencing,  con- 
finement, release,  and  parole  and  probation 
status:  (B)  information  compiled  for  the 
purpose  of  a  criminal  investigation,  includ- 
ing reports  of  informants  and  investigators, 
and  associated  with  an  identifiable  individ- 
ual; or  (C)  reports  identifiable  to  an  in- 
dividual compiled  at  any  stage  of  the  proc- 
ess of  enforcement  of  the  criminal  laws  from 
arrest  or  indictment  through  release  from 
supervision. 

"(k)  Specific  Exemptions. — The  head  of 
any  agency  may  promulgate  rules,  in  accord- 
ance with  the  requirements  (including  gen- 
eral notice)  of  section  553  of  this  title,  to 
exempt  any  system  of  records  within  the 
agency  from  subsections  (c)(3),  (d),  (e)(1), 
(e)(2)  (G)  and  (H),  and  (f)  of  this  section 
if  the  system  of  records  is — 

"(1)  subject  to  the  provisions  of  section 
552(b)  (1)  of  this  title; 

"(2)  mvestigatory  material  compiled  for 
law  enforcement  purposes,  other  than  ma- 
terial within  the  scope  of  subsection  (j)  (2) 
of  this  section:  Provided,  hoivever.  That  if 
any  individual  is  denied  any  right,  privilege, 
or  benefit  that  he  would  otherwise  be  entitled 
by  Federal  law,  or  for  which  he  would  other- 
wise be  eligible,  as  a  result  of  the  mainten- 
ance of  such  material,  such  material  shall  be 
provided  to  such  individual,  except  to  the 
extent  that  the  disclosure  of  such  material 
would  reveal  the  identity  of  a  source  who 
furnished  information  to  the  Government 
tmder  an  express  promise  that  the  identity 
of  the  source  would  be  held  in  confidence, 
or,  prior  to  the  effective  date  of  this  section, 
under  an  implied  promise  that  the  identity 
of  the  source  would  be  held  in  confidence; 

"(3)  maintained  in  connection  with  pro- 
viding protective  services  to  the  President  of 
the  United  States  or  other  individuals  pur- 
suant to  section  3056  of  title  18; 

"(4)  required  by  statute  to  be  maintained 
and  used  solely  as  statistical  research  or  re- 
porting records; 

"(5)  investigatory  material  compiled  solely 
for  the  purpose  of  determining  sviitability, 
eligibility,  or  qualifications  for  Federal  civil- 
ian employment,  military  service,  Federal 
contracts,  or  access  to  classified  information, 
but  only  to  the  extent  that  the  disclosure  of 
such  material  would  reveal  the  identity  of 
a  source  who  furnished  information  to  the 
Government  under  an  express  promise  that 
the  identity  of  the  source  would  be  held  in 
confidence,  or,  prior  to  the  effective  date  of 
this  section,  under  an  implied  promise  that 
the  Identity  of  the  source  would  be  held  in 
confidence; 

"(6)  testing  or  examination  material  used 
solely  to  determine  individual  qualifications 
for  appointment  or  promotion  in  the  Federal 
service  the  disclosure  of  which  would  com- 
promise the  objectivity  or  fairness  of  the 
testing  or  examination  process;  or 

"(7)  evaluation  material  used  to  deter- 
mine potential  for  promotion  in  the  armed 
services,  but  only  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  Identity  of  a  source  who  furnished  In- 
formation to  the  Government  under  an  ex- 
press promise  that  the  identity  of  the  source 


would  be  held  in  confidence,  or,  prior  to 
the  effective  date  of  this  section,  under  an 
implied  promise  that  the  Identity  of  the 
source  would  be  held  In  confidence. 

"(1)(1)  Archival  Records. — Each  agency 
record  which  is  accepted  by  the  Administra- 
tor of  General  Services  for  storage,  process- 
ing, and  servicing  in  accordance  with  sec- 
tion 3103  of  title  44  shall,  for  the  purposes 
of  this  section,  be  considered  to  be  main- 
tained by  the  agency  which  deposited  the 
record  and  shall  be  subject  to  the  provisions 
of  this  section.  The  Administrator  of  Gen- 
eral Services  shall  not  disclose  the  record 
except  to  the  agency  which  maintains  the 
recoi'd,  or  under  rules  established  by  that 
agency  which  are  not  inconsistent  with  the 
provisions  of  this  section. 

"(2)  Each  agency  record  pertaining  to  an 
identifiable  individual  whicli  was  transferred 
to  the  National  Archives  of  the  United 
States  as  a  record  which  has  sufficient  his- 
torical or  other  valve  to  warrant  its  con- 
tinued preservation  by  the  United  States 
Government,  prior  to  the  effective  date  of 
this  section,  shall,  for  the  purposes  of  this 
section,  be  considered  to  be  maintained  by 
the  National  Archives  and  shall  not  be  sub- 
ject to  the  provisions  of  this  section. 

■'(3)  Each  agency  record  pertaining  to 
an  identifiable  individual  which  is  trans- 
ferred to  the  National  Archieves  of  the 
United  States  as  a  record  which  has  suffi- 
cient historical  or  other  value  to  warrant 
its  continued  preservation  by  the  United 
States  Government,  on  or  after  the  effec- 
tive date  of  this  section,  shall,  for  the  pur- 
poses of  this  section,  be  considered  to  be 
maintained  by  the  National  Archives  and 
shall  be  subject  to  all  provisions  of  this 
section  except  subsections  (c)(4);  (d)  (2), 
(3),  and  (4);  (e)(1),  (2)  (H)  and  (3); 
(f)(4);  (g)(1)  (B)  and  (C),  and  (3). 

"(m)  (1)  Moratorium  on  the  Use  of  the 
Social  Security  Account  Number. — No  Fed- 
eral agency,  or  any  State  or  local  govern- 
ment acting  in  compliance  with  any  Fed- 
eral law  or  federally  assisted  program,  shall 
deny  any  individual  any  right,  benefit,  or 
privilege  provided  by  law  by  reason  of  such 
individual's  refusal  to  disclose  his  social  se- 
curity account  number. 

"(2)  This  subsection  shall  not  apply — 

"(A)  with  respect  to  any  system  of  rec- 
ords in  existence  and  operating  prior  to 
January  1,  1975;  and 

"(B)  when  disclosure  of  a  social  security 
account  number  is  required  by  Federal  law. 

"(3)  No  Federal  agency,  or  any  State  or 
local  government  acting  in  compliance  with 
any  Federal  law  or  federally  assisted  program, 
shall  use  the  social  security  accoiuit  number 
for  any  purpose  other  than  for  verification 
of  the  identity  of  an  individual  unless  such 
other  purpose  is  specifically  authorized  by 
Federal  law. 

"(n)  Annual  Report. — The  President  shall 
submit  to  tlie  Speaker  of  the  House  and  the 
President  of  the  Senate,  by  June  30  of  each 
calendar  year,  a  consolidated  report,  sep- 
arately listing  for  each  Federal  agency  the 
number  of  records  contained  in  any  system 
of  records  which  were  exempted  from  the 
application  of  this 'section  under  the  provi- 
sions of  subsections  (j)  and  (k)  of  this 
section  during  the  preceding  calendar  year, 
and  the  reasons  for  the  exemptions,  and  such 
other  information  as  indicates  efforts  to  ad- 
minister fully  this  section.". 

Sec.  4.  The  chapter  analysis  of  chapter  5 
of  title  5,  United  States  Code,  is  amended  by 
inserting : 

"552a,  Records  about  individuals." 
immediately  below: 

"552.  Public  information;  agency  rviles,  opin- 
ions, orders,  and  proceedings,". 
Sec.  5.  The  amendments  made  by  this  Act 
shall  become  effective  on  the  one  hundred 
and  eightieth  day  following  the  date  of  en- 
actment of  this  Act. 


Amend  the  title  so  as  to  read:  "An  act 
to  amend  title  5,  United  States  Code,  by 
adding  a  section  552a  to  safeguard  in- 
dividual privacy  from  the  misuse  of  Fed- 
eral records  and  to  provide  that  indi- 
viduals be  granted  access  to  records  con- 
cerning them  which  are  maintained  by 
Federal  agencies." 

Mr.  ERVIN.  Mr.  President,  on  Novem- 
ber 21,  just  before  the  Thanksgiving  re- 
cess, both  the  Senate  and  the  House 
adopted  in  different  forms  

The  PRESIDING  OFFICER.  Will  the 
Senator  suspend  briefly  until  the  Chair 
gets  order  in  the  Senate. 

I  would  like  to  ask  the  Members  of  the 
Senate  to  please  bring  order  to  the 
Chamber  because  the  Senator  from 
North  Carolina  is  entitled  to  be  heard 
and  he  cannot  be  heard.  Would  those 
members  conversing  please  remove 
themselves  to  the  cloakroom. 

The  Senator  will  continue  to  suspend 
until  there  is  order  in  the  Chamber. 

The  Senator  may  proceed. 

Mr.  ERVIN.  On  November  21,  just  be- 
fore the  Thanksgiving  recess,  both  the 
Senate  and  the  House  passed  in  differ- 
ent forms  Federal  privacy  legislation. 
Because  of  the  limited  amount  of  time 
available  between  the  time  of  the  recon- 
vening of  Congress  after  the  recess  and 
the  end  of  the  session  of  Congress  mem- 
bers of  the  Government  Operations 
Committee  of  the  Senate  and  the  House 
agreed  that  they  would  have  the  different 
versions  studied  by  their  respective  staffs 
during  the  recess. 

After  the  recess  the  members  of  the 
staffs  who  had  made  this  study  reported 
to  the  members  of  the  two  committees, 
and  after  that  the  members  of  the  two 
committees  met  informally  and  agreed 
on  the  amendments  that  I  will  offer  in 
behalf  of  all  the  original  cosponsors  of 
the  privacy  bill. 

We  thought  this  was  a  better  way  of 
doing  it  without  having  a  conference  and 
I  have  been  assured  by  the  members  of 
the  House  Government  Operations " 
Committee  interested  in  privacy  legisla- 
tion, that  the  House  will  accept  these 
amendments  which  I  propose  on  behalf 
of  myself  and  all  of  the  original  co- 
sponsors  of  the  bill. 

The  main  differences  between  the  two 
versions  which  are  reconciled  here  was 
that  instead  of  establishing  a  privacy 
board,  as  the  Senate  bill  did,  that  we 
will  have  a  privacy  study  commission  to 
study  the  subject  and  report  back  to  the 
President,  to  the  Senate,  and  to  the 
House. 

We  also  eliminated,  in  deference  to 
the  House,  provisions  of  the  bill  dealing 
with  the  private  sector  and  we  also  elim- 
inated some  of  the  provisions  dealing 
with  law  enforcement  agencies. 

Now,  Mr.  President,  on  behalf  of  the 
original  cosponsors  of  the  Senate  bill 
and  myself,  I  make  thjs  motion. 

Mr,  President,  I  move  that  the  Senate 
agree  to  the  engrossed  amendments  of  - 
the  House  to  the  bill  (S.  3418)  to  estab- 
lish a  Privacy  Protection  Commission,  to 
provide  management  systems  in  Federal 
agencies  and  certain  other  organiza- 
tions with  respect  to  the  gathering  and 
disclosure  of  information  concerning  In- 
dividuals, and  for  other  pui'poses,  with 
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the  following  amendments  to  such  en- 
grossed amendments : 

In  lieu  of  the  matter  proposed  to  be 
inserted  by  the  House  to  the  text  of  the 
bill,  insert  the  following  amendment 
v/hich  I  now  send  to  the  desk. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  assistant  legislative  clerk  pro- 
ceeded to  read  the  amendment. 

Mr.  ERVIN.  Mr.  President,  I  ask 
unanimous  consent  that  further  reading 
of  the  amendment  be  dispensed  with. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

In  lieu  of  the  matter  proposed  to  be 
Inserted  by  the  House  to  the  text  of  the 
bill,  insert  the  following: 
That  this  Act  may  be  cited  as  the  "Privacy 
Act  of  1974". 

Sec.  2.  (a)  The  Congress  finds  that — 

(1)  the  privacy  of  an  individual  is  directly 
affected  by  the  collection,  maintenance,  use, 
and  dissemination  of  personal  information 
by  Federal  agencies; 

(2)  the  increasing  use  of  computers  and 
sophisticated  information  technology,  while 
essential  to  the  efficient  operations  of  the 
Government,  has  greatly  magnified  the  harm 
to  individual  privacy  that  can  occur  from 
any  collection,  maintenance,  use,  or  dissemi- 
nation of  personal  information; 

(3)  the  opportunities  for  an  individual  to 
secure  employment,  insurance,  and  credit, 
and  his  right  to  due  process,  and  other  legal 
protections  are  endangered  by  the  misuse 
of  certain  information  systems; 

(4)  the  right  to  privacy  is  a  personal  and 
fundamental  right  protected  by  the  Consti- 
tution of  the  United  States;  and 

(5)  in  order  to  protect  the  privacy  of  in- 
dividuals identified  in  information  systems 
maintained  by  Federal  agencies,  it  is  neces- 
sary and  proper  for  the  Congress  to  regulate 
the  collection,  maintenance,  use,  and  dis- 
semination of  information  by  such  agencies. 

(b)  The  purpose  of  this  Act  is  to  provide 
certain  safeguards  for  an  individual  against 
an  invasion  of  personal  privacy  by  requiring 
Federal  agencies,  except  as  otherwise  pro- 
vided by  law,'  to — 

(1)  permit  an  individual  to  determine 
what  records  pertaining  to  him  are  collected, 
maintained,  used,  or  disseminated  by  such 
agencies; 

(2)  permit  an  individvial  to  prevent  records 
pertaining  to  him  obtained  by  such  agencies 
for  a  particular  purpose  from  being  used  or 
made  available  for  another  purpose  without 
his  consent; 

(3)  permit  an  individual  to  gain  access 
to  information  pertaining  to  him  in  Federal 
agency  records,  to  have  a  copy  made  of  all  or 
any  portion  thereof,  and  to  correct  or  amend 
such  records; 

(4)  collect,  maintain,  use  or  disseminate 
any  record  of  identifiable  personal  informa- 
tion in  a  manner  that  assures  that  such 
action  is  for  a  necessary  and  lawful  purpose, 
that  the  information  is  current  and  accurate 
for  its  intended  use,  and  that  adequate  safe- 
gxiards  are  provided  to  prevent  misuse  of 
such  information; 

(5)  permit  exemptions  from  the  require- 
ments with  respect  to  records  provided  in 
this  Act  only  in  those  cases  where  there  Is 
an  important  public  policy  need  for  such  ex- 
emption as  has  been  determined  by  specific 
statutory  authority;  and 

(6)  be  subject  to  civil  suit  for  any  dam- 
ages which  occiir  as  a  result  of  willful  or  In- 
ternational action  which  violates  any  indivi- 
dual's rights  under  this  Act. 

Sec.  3.  Title  5,  United  States  Code,  !s 
amended  by  adding  after  section  552  the  fol- 
lowing new  section: 


"§  552a.  Records  maintained  on  individuals 

"(a)  Definitions. — ^For  purposes  of  this 
section — 

"(1)  the  term  'agency'  means  agency  as 
defined  in  section  552(e)  of  this  title; 

"(2)  the  term  'individual'  means  a  citizen 
of  the  United  States  or  an  alien  lawfully  ad- 
mitted for  permanent  residence; 

"(3)  the  term  'maintain'  includes  main- 
tain, collect,  use,  or  disseminate; 

"(4)  the  term  'record'  means  any  item, 
collection,  or  groviping  of  Information  about 
an  individual  that  is  maintained  by  an 
agency,  including,  but  not  limited  to,  his 
education,  financial  ttansactions,  medical 
history,  and  criminal  or  employment  history 
and  that  contains  his  name,  or  the  identi- 
fying number,  symbol,  or  other  identifying 
particular  assigned  to  the  Individual,  such 
as  a  finger  or  voice  print  or  a  photograph; 

"(5)  the  term  'system  of  records'  means  a 
group  of  any  records  under  the  control  of 
any  agency  from  which  information  Is 
retrieved  by  the  name  of  the  individual  or 
by  some  identifying  number,  symbol,  or  ether 
identifying  particular  assigned  to  the  in- 
dividual; 

"(6)  the  term  'statistical  record'  means  a 
record  in  a  system  of  records  maintained  for 
statisical  research  or  reporting  purposes  only 
and  not  used  in  whole  or  in  part  in  making 
any  determination  about  an  identifiable  In- 
dividual, except  as  provided  by  section  8 
of  title  13. 

"(7)  the  term  'routine  use'  means,  with 
respect  to  the  disclosure  of  a  record,  the  use 
of  such  record  for  a  purpose  which  Is  com- 
patible with  the  purpose  for  which  it  was 
collected. 

"(b)  Conditions  of  DiscLOStrRE. — No 
agency  shall  disclose  any  record  which  is  con- 
tained in  a  system  of  records  by  any  means 
of  commimication  to  any  person,  or  to  an- 
other agency,  except  pursuant  to  a  written 
request  by,  or  with  the  prior  written  consent 
of,  the  individual  to  whom  the  record  per- 
tains, tmless  disclosure  of  the  record  would 
be— 

"(1)  to  those  officers  and  employees  of  the 
agency  which  maintains  the  record  who  have 
a  need  for  the  record  in  the  performance  of 
their  duties; 

"(2)  required  under  section  552  of  this 
title; 

"(3)  for  a  routine  use  as  defined  in  subsec- 
tion (a)  (7)  of  this  section  and  described  un- 
der s\ibsection  (e)  (4)  (D)  of  this  section; 

"(4)  to  the  Bureau  of  the  Census  for  pur- 
poses of  planning  or  carrying  out  a  census  or 
survey  or  related  activity  pursuant  to  the 
provisions  of  title  13; 

"(5)  to  a  recipient  who  has  provided  the 
agency  with  advance  adequate  written  assur- 
ance that  the  record  will  be  used  solely  as  a 
statistical  research  or  reporting  record,  and 
the  record  is  to  be  transferred  in  a  form  that 
is  not  individually  Identifiable; 

"(6)  to  the  National  Archives  of  the  United 
States  as  a  record  which  has  sufficient  his- 
torical or  other  value  to  warrant  its  con- 
tinued preservation  by  the  United  States 
Government,  or  for  evaluation  by  the  Admin- 
istrator of  General  Services  or  his  designee 
to  determine  whether  the  record  has  such 
value; 

"(7)  to  another  agency  or  to  an  instru- 
mentality of  any  governmental  Jurisdiction 
within  or  under  the  control  of  the  United 
States  for  a  civil  or  criminal  law  enforce- 
ment activity  if  the  activity  is  authorized  by 
law,  and  if  the  head  of  the  agency  or  instru- 
mentality has  made  a  written  request  to  the 
agency  which  maintains  the  record  specify- 
ing the  particular  portion  desired  and  the 
law  enforcement  activity  for  which  the 
record  is  sought; 

"(8)  to  a  person  pursuant  to  a  showing  of 
compelling  circumstances  affecting  the 
health  or  safety  of  an  individual  if  upon  such 
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disclosure  notification  is  transmitted  to  the 
last  known  address  of  such  Individual; 

"(9)  to  either  House  of  Congress,  or,  to 
the  extent  of  matter  within  its  jurisdiction, 
any  committee  or  subcommittee  thereof,  any 
joint  committee  of  Congress  or  subcommit- 
tee of  any  such  joint  committee; 

"(10)  to  the  Comptroller  General,  or  any 
of  his  authorized  representatives,  in  the 
course  of  the  performance  of  the  duties  oif 
the  General  Accounting  Office;  or 

"(11)  pursuant  to  the  order  of  a  court  of 
competent  jurisdiction. 

"(c)  Accounting  op  Certain  Disclo- 
sures.— Each  agency,  with  respect  to  each 
system  of  records  under  its  control,  shall — 

"(1)  except  for  disclosures  made  under 
sub-sections  (b)(1)  or  (b)(2)  of  this  sec- 
tion, keep  an  accurate  accounting  of — 

"(A)  the  date,  nature,  and  purpos©  of 
each  disclosure  of  a  record  to  any  person  or 
to  another  agency  made  under  subsection 
(b)  of  this  section;  and 

"(B)  the  name  and  address  of  the  person 
or  agency  to  whom  the  disclosure  is  made; 

"(2)  retain  the  accounting  made  under 
paragraph  (1)  of  this  subsection  for  at 
lease  five  years  or  the  life  of  the  record, 
whichever  is  longer,  after  the  disclosure  for 
which  the  accounting  is  made; 

"(3)  except  for  disclosures  made  under 
subsection  (b)  (7)  of  this  section,  make  the 
accounting  made  under  paragraph  (1)  of 
this  subsection  available  to  the  individual 
named  in  the  record  at  his  request;  and 

"(4)  inform  any  person  or  other  agency 
about  any  correction  or  notation  of  dis- 
pute made  by  the  agency  in  accordance  with 
subsection  (d)  of  this  section  of  any  record 
that  has  been  disclosed  to  the  person  or 
agency  if  an  accounting  of  the  disclosure 
was  made. 

"(d)  Access  to  Records. — Each  agency 
that  maintains  a  system  of  records  shall — .. 

"(1)  upon  request  by  any  individual  to 
gain  access  to  his  record  or  to  any  informa- 
tion pertaining  to  him  which  is  contained 
in  the  system,  permit  him  and  upon  his  re- 
quest, a  person  of  his  own  choosing  to  ac- 
company him,  to  review  the  record  and  have 
a  copy  made  of  all  or  any  portion  thereof 
in  a  form  comprehensible  to  him,  except  that 
the  agency  may  require  the  individual  to 
furnish  a  written  staterrient  authorizing  dis- 
cussion of  that  individual's  record  In  the 
accompanying  person's  presence; 

"(2)  permit  the  individual  to  request 
amendment  of  a  record  pertaining  to  him 
and — ■ 

"(A)  not  later  than  10  days  (excluding 
Saturdays,  Sundays,  and  legal  public  holi- 
days) after  the  date  of  receipt  of  such  re- 
quest, acknowledge  in  Writing  such  receipt; 
and 

"(B)  promptly,  either — • 

"(i)  make  any  correction  of  any  portion 
thereof  which  the  individual  believes  Is  not 
accurate,  relevant,  timely,  or  complete;  or 

"(11)  inform  the  individual  of  its  refusal 
to  amend  the  record  in  accordance  with  his 
request,  the  reason  for  the  refusal,  the  pro- 
cedures established  by  the  agency  for  the  in- 
dividual to  request  a  review  of  that  refusal 
by  the  head  of  the  agency  or  an  officer  desig- 
nated by  the  head  of  the  agency,  and  the 
name  and  business  address  of  that  official; 

"(3)  permit  the  individual  who  disagrees 
with  the  refusal  of  the  agency  to  amend  his 
record  to  request  a  review  of  such  refusal, 
and  not  later  than  30  days  (excluding  Satur- 
days, Sundays,  and  legal  public  holidays) 
from  the  date  on  which  the  individual  re- 
quests such  review,  complete  such  review 
and  make  a  final  determination  unless,  for 
good  cause  shovi^n,  the  head  of  the  agency 
extends  such  30-day  period;  and  If,  after 
his  review,  the  reviewing  official  also  refuses 
to  amend  the  record  in  accordance  with  the 
request,  permit  the  individual  to  file  with 
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the  agency  a  concise  statement  setting  forth 
the  reasons  for  his  disagreement  with  the 
refusal  of  the  agency,  and  notify  the  Indi- 
vidual of  the  provisions  for  judicial  review  of 
the  reviewing  official's  determination  vmder 
subsection  (g)(1)(A)  of  this  section; 

"(4)  in  any  disclosure,  containing  informa- 
tion about  which  the  individual  has  filed 
a  statement  of  disagreement,  occurring  after 
the  filing  of  the  statement  under  paragraph 
(3)  of  this  subsection,  clearly  note  any  por- 
tion of  the  record  which  is  disputed  and 
provide  copies  of  the  statement  and,  if  the 
agency  deems  it  appropriate,  copies  of  a  con- 
cise statement  of  the  reasons  of  the  agency 
for  not  making  the  amendments  requested, 
to  persons  or  other  agencies  to  whom  the  dis- 
puted record  has  been  disclosed;  and 

"(5)  nothing  in  this  section  shall  allow  an 
individual  access  to  any  information  com- 
piled in  reasonable  anticipation  of  a  civil 
action  or  proceeding. 

"(e)  Agency  Requirements — Each  agency 
that  maintains  a  system  of  records  shall — 

"(1)  maintain  in  Its  records  only  such  in- 
formation about  an  individual  as  is  relevant 
and  necessary  to  accomplish  a  purpose  of  the 
agency  required  to  be  accomplished  by 
statute  or  by  executive  order  of  the 
President; 

"(2)  collect  information  to  the  greatest 
extent  practicable  directly  from  the  subject 
Individual  when  the  information  may  result 
In  adverse  determinations  about  an  individ- 
ual's rights,  benefits,  and  privileges  under 
Federal  programs; 

"(3)  inform  each  individual  whom  it  asks 
to  supply  information,  on  the  form  which 
It  uses  to  collect  the  Information  or  on  a 
separate  form  that  can  be  retained  by  the 
individual — 

"(A)  the  authority  (whether  granted  by 
statute,  or  by  executive  order  of  the  Presi- 
dent) which  authorizes  the  solicitation  of 
the  information  and  whether  disclosure  of 
such  information  is  mandatory  or  voluntary; 

"(B)  the  principal  purpose  or  purposes  for 
Which  the  information  is  intended  to  be 
used; 

"(C)  the  routine  uses  which  may  be  made 
of  the  information,  as  published  pursuant 
to  paragraph 

(4)  (D)  of  this  subsection;  and 

"(D)  the  effects  on  him,  if  any.  of  not  pro- 
viding all  or  any  part  of  the  requested  in- 
formation; 

"(4)  subject  to  the  provisions  of  para- 
graph (11)  of  this  subsection,  publish  in  the 
Federal  Register  at  least  annually  a  notice 
of  the  existence  and  character  of  the  system 
of  records,  which  notice  shall  include-^ 

"(A)  the  name  and  location  of  the  system; 

"  (B)  the  categories  of  individuals  on  whom 
records  are  maintained  in  the  system; 

"(C)  the  categories  of  records  maintained 
in  the  system; 

"(D)  each  routine  use  of  the  records  con- 
tained in  the  system,  including  the  cate- 
gories of  users  and  the  purpose  of  such  use; 

"(E)  the  policies  and  practices  of  the 
agency  regarding  storage,  retrievability,  ac- 
cess controls,  retention,  and  disposal  of  the 
records; 

"(F)  the  title  and  business  address  of  the 
agency  official  who  is  responsible  for  the 
system  of  records; 

"(G)  the  agency  procedures  whereby  an 
individual  can  be  notified  at  his  request  if 
the  system  of  records  contains  a  record  per- 
taining to  him; 

"(H)  the  agency  procedures  whereby  an  in- 
dividual can  be  notified  at  his  request  how 
he  can  gain  access  to  any  record  pertaining 
to  him  contained  in  the  system  of  records, 
and  how  he  can  contest  its  content;  and 

"(I)  the  categories  of  sources  of  records  In 
the  system; 

"(5)  maintain  all  records  which  are  used 
by  the  agency  In  making  any  determination 
about  any  Individual  with  such  accuracy, 
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relevance,  timeliness,  and  completeness  as  is 
reasonably  necessary  to  assure  fairness  to  the 
individual  in  the  determination; 

"(6)  prior  to  disseminating  any  record 
about  an  individual  to  any  person  other  than 
an  agency,  make  reasonable  efforts  to  assure 
that  such  records  are  accurate,  complete, 
timely,  and  relevant; 

"(7)  maintain  no  record  describing  how 
any  individual  exercises  rights  guaranteed 
by  the  first  amendment  unless  expressly 
authorized  by  statute  or  by  the  individual 
about  whom  the  record  is  maintained  or  un- 
less pertinent  to  and  within  the  scope  of  an 
authorized  law  enforcement  activity; 

"(8)  make  reasonable  efforts  to  serve  no- 
tice on  an  individual  when  any  record  on 
such  individual  is  made  available  to  any  per- 
son under  compulsory  legal  process  when 
such  process  becomes  a  matter  of  public 
record; 

"(9)  establish  rules  of  conduct  for  per- 
sons involved  in  the  design,  development, 
operation,  or  maintenance  of  any  system  of 
records,  or  in  maintaining  any  record,  and 
instruct  each  such  person  with  respect  to 
such  rules  and  the  requirements  of  this  sec- 
tion, including  any  other  rules  and  proce- 
dures adopted  pursuant  to  this  section  and 
the  penalties  for  noncompliance; 

"(10)  establish  appropriate  admini-strative, 
technical,  and  physical  safeguards  to  Insure 
the  security  and  confidentiality  of  records 
and  to  protect  against  any  anticipated 
threats  or  hazards  to  their  security  or  in- 
tegrity which  could  result  in  substantial 
harm,  embarassment,  inconvenience,  or  un- 
fairness to  any  individual  on  whom  infor- 
mation is  maintained;  and 

"(11)  at  least  30  days  prior  to  publication 
of  information  under  paragraph  (4)  (D)  of 
this  subsection,  publish  in  the  Federal  Reg- 
ister notice  of  any  new  use  or  intended  use 
of  the  information  in  the  system,  and  pro- 
vide an  opportunity  for  interested  persons 
to  submit  written  data,  views,  or  arguments 
to  the  agency. 

"(f)  Agency  Rules. — In  order  to  carry  out 
the  provisions  of  this  section,  each  agency 
that  maintains  a  system  of  records  shall 
promulgate  rules,  in  accordance  with  the 
requirements  (including  general  notice)  of 
section  553  of  this  title,  which  shall — 

"(1)  establish  procedures  whereby  an  in- 
dividual can  be  notified  in  response  to  his 
request  if  any  system  of  records  named  by 
the  individual  contains  a  record  pertaining 
to  him; 

"(2)  define  reasonable  times,  places,  and 
requirements  for  identifying  an  individual 
who  requests  his  record  or  information  per- 
taining to  him  before  the  agency  shall  make 
the  record  or  information  available  to  the 
individual; 

"(3)  establish  procedures  for  the  disclosure 
to  an  individual  upon  his  request  of  his  rec- 
ord or  information  pertaining  to  him,  includ- 
ing special  procedure,  if  deemed  necessary, 
for  the  disclosure  to  an  individual  of  medical 
records,  including  psychological  records,  per- 
taining to  him; 

"(4)  establish  procedures  for  reviewing  a 
request  from  an  individual  concerning  the 
amendment  of  any  record  or  information 
pertaining  to  the  individual,  for  making  a 
determination  on  the  request,  for  an  appeal 
within  the  agency  of  an  initial  adverse 
agency  determination,  and  for  whatever  ad- 
ditional means  may  be  necessary  for  each 
individual  to  be  able  to  exercise  fully  his 
rights  under  this  section;  and 

"(5)  establish  fees  to  be  charged,  if  any 
to  any  Individual  for  making  copies  of  his 
record,  excluding  the  cost  of  any  search  for 
and  review  of  the  record. 

The  Office  of  the  Federal  Register  shall  an( 
nually  compile  and  publish  the  rules  promul- 
gated under  this  subsection  and  agency 
notices  published  under  subsection  (e)(4) 
of  this  section  in  a  form  available  to  the 
public  at  low  cost. 


"(g)(1)  Civil  Remedies. — Whenever  any 
agency 

"(A)  makes  a  determination  under  sub- 
section (d)  (3)  of  this  section  not  to  amend 
an  individual's  record  in  accordance  with 
his  request,  or  fails  to  make  such  review  in 
conformity  with  that  subsection; 

"(B)  refuses  to  comply  with  an  Individual 
request  under  subsection  (d)(1)  of  this 
section; 

"(C)  fails  to  maintain  any  record  con- 
cerning any  Individual  with  such  accuracy 
relevance,  timeliness,  and  completeness  as  is 
necessary  to  assure  fairness  in  my  deter- 
mination relating  to  the  qualifications,  char- 
acter, rights,  or  opportunities  of,  or  bene- 
fits to  the  individual  that  may  be  made  on 
the  basis  of  such  record,  and  consequently 
a  determination  is  made  which  is  adverse 
to  the  individual;  or 

"(D)  falls  to  comply  vTlth  any  other  pro- 
vision of  this  section,  or  any  rule  promul- 
gated thereunder,  in  such  a  way  as  to  have 
an  adverse  effect  on  an  individual, 
the  individual  may  bring  a  civil  action 
agamst  the  agency,  and  the  district  courts 
of  the  United  States  shall  have  jurisdiction 
in  the  matters  under  the  provisions  of  this 
subsection. 

"(2)  (A)  In  any  suit  brought  under  the 
provisions  of  subsection  (g)(1)(A)  of  this 
section,  the  court  may  order  the  agency 
to  amend  the  individual's  record  in  accord- 
ance with  his  request  or  In  such  other  way 
as  the  court  may  direct.  In  such  a  case  the 
court  shall  determine  the  matter  de  novo. 

"(B)  The  court  may  assess  against  the 
United  States  reasonable  attorney  fees  and 
other  litigation  costs  reasonably  incurred  in 
any  case  under  this  paragraph  in  which  the 
complainant  has  substantially  prevailed. 

"(3)  (A)  In  any  suit  brought  under  the 
provisions  of  subsection  (g)(1)(B)  of  this 
section,  the  court  may  enjoin  the  agency 
from  withholding  the  records  and  order  the 
production  to  the  complainant  of  any 
agency  records  Improperly  withheld  from 
him.  In  such  a  case  the  court  shall  deter- 
mine the  matter  de  novo,  and  may  examine 
the  contents  of  any  agency  records  in  camera 
to  determine  whether  the  records  or  any  por- 
tion thereof  may  be  withheld  under  any  of 
the  exemptions  set  forth  in  subsection  (k) 
of  this  section,  and  the  burden  is  on  the 
agency  to  sustain  Its  action. 

"(B)  The  court  may  assess  against  the 
United  States  reasonable  attorney  fees  and 
other  litigation  costs  reasonably  Incurred  In 
any  case  under  this  paragraph  in  which 
the  complainant  has  substantially  prevailed. 

"(4)  In  any  suit  brought  under  the  pro- 
visions of  subsection  (g)  (i)  (C)  or  (D)  of 
this  section  in  which  the  court  determines 
that  the  agency  acted  in  a  manner  which 
was  intentional  or  willful,  the  United  States 
shall  be  liable  to  the  individual  in  an  amount 
equal  to  the  sum  of — 

"(A)  actual  damages  sustained  by  the  in- 
dividual as  a  result  of  the  refusal  or  failure, 
but  in  no  case  shall  a  person  entitled  to 
recovery  receive  less  than  the  sum  of  $1,000- 
and 

"(B)  the  costs  of  the  action  together  with 
reasonable  attorney  fees  as  determined  by 
the  court. 

"(5)  An  action  to  enforce  any  liability 
created  under  this  section  may  be  brought 
in  the  district  court  of  the  United  States  In 
the  district  in  which  the  complainant  resides, 
or  has  his  principal  place  of  business,  or 
in  which  the  agency  records  are  situated,  or 
in  the  District  of  Columbia,  without  regard 
to  the  amount  in  controversy,  within  two 
year  from  the  date  on  which  the  cause  of 
action  arises,  except  that  where  an  agency 
has  materially  and  willfully  misrepresented 
any  information  required  under  this  section 
to  be  disclosed  to  an  Individual  and  the  In- 
formation so  misrepresented  Is  material  to 
the  establishment  of  the  liability  of  the 
agency  to  the  Individual  under  this  section, 
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the  action  may  be  bought  at  any  time  within 
two  years  after  discovery  by  the  individual 
of  the  misrepresentation.  Nothing  in  this 
section  shall  be  construed  to  authorize  any 
civil  action  by  reason  of  any  injury  sustained 
as  the  result  of  a  disclosure  of  a  record  prior 
to  the  effective  date  of  this  section. 

"(h)  Rights  of  Legal  Guardians. — For  the 
purposes  of  the  section,  the  parent  of  any 
minor,  or  the  legal  guardian  of  any  indi- 
vidual who  has  been  declared  to  be  incom- 
petent due  to  physical  or  mental  incapacity 
or  age  by  a  court  of  competent  Jurisdiction, 
may  6.ct  on  behalf  of  the  individual. 

"(1)  (1)  CRIMINAL  Penalties. — Any  officer 
or  employee  of  an  agency,  who  by  virtue  of 
his  employment  or  official  position,  has  pos- 
session of,  or  access  to,  agency  records  which 
contain  individually  identifiable  information 
the  disclosure  of  which  is  prohibited  by  this 
section  or  by  rules  or  regulations  established 
thereunder,  and  who  knowing  that  disclosure 
of  the  specific  material  is  so  prohibited,  will- 
fully discloses  the  material  in  any  manner 
to  any  person  or  agency  not  entitled  to  re- 
ceive It,  shall  be  guilty  of  a  misdemeanor 
and  fined  not  more  than  $5,000. 

"(2)  Any  officer  or  employee  of  any  agency 
who  wUlfuUy  maintains  a  system  of  records 
without  meeting  the  notice  requirements  of 
subsection  (e)  (4)  of  this  section  shall  be 
guilty  of  a  misdemeanor  and  fined  not  more 
than  $5,000. 

"(3)  Any  person  who  knowingly  and  will- 
fully requests  or  obtains  any  record  concern- 
ing an  Individual  from  an  agency  under  false 
pretenses  shall  be  guUty  of  a  misdemeanor 
and  fined  not  more  than  $5,000. 

"(J)  General  Exemptions. — The  head  of 
any  agency  may  promulgate  rules,  in  accord- 
ance with  with  the  requirements  (includ- 
ing general  notice)  of  sections  553  (b)(1), 

(2)  ,  and  (3),  (c) ,  and  (e)  of  this  title,  to 
exempt  any  system  of  records  within  the 
agency  from  any  part  of  this  section  except 
subsections  (b),  (c)(1),  (2),  and  (4), 
(e)  (4)  (A)  through  (P)  (e)  (6),  (7),  (9),  (10), 
and  (11),  and  (i)  if  the  system  of  records 
is— 

"(1)  maintained  by  the  Central  Intelli- 
gence Agency;  or 

"(2)  maintained  by  an  agency  or  compo- 
nent thereof  which  performs  as  its  principal 
function  any  activity  pertaining  to  the  en- 
forcement of  criminal  laws,  including  police 
efforts  to  prevent,  control,  or  reduce  crime 
or  to  apprehend  criminals,  and  the  activities 
of  prosecutors,  courts,  correctional,  proba- 
tion, pardon,  or  parole  authorities,  and  which 
consists  of  (A)  Information  compiled  for  the 
purpose  of  identifying  individual  criminal 
offenders  and  alleged  offenders  and  consist- 
ing only  of  identifying  data  and  notations  of 
arrests,  the  nature  and  disposition  of  crimi- 
nal charges,  sentencing,  confinement,  release, 
and  parole  and  probation  status;  (B)  infor- 
mation compiled  for  the  purpose  of  a  crimi- 
nal investigation.  Including  reports  of  in- 
formants and  investigators,  and  associated 
with  an  identifiable  individual;  or  (C)  re- 
ports identifiable  to  an  individual  compiled 
at  any  stage  of  the  process  of  enforcement  of 
the  criminal  laws  from  arrest  or  Indictment 
through  release  from  supervision. 
At  the  time  rules  are  adopted  under  this  sub- 
section, the  agency  shall  include  In  the  state- 
ment required  under  section  553(c)  of  this 
title,  the  reasons  why  the  system  of  records 
is  to  be  exempted  from  a  provision  of  this 
section. 

"(k)  Specific  Exemptions. — The  head  of 
any  agency  may  promulgate  rules,  in  accord- 
ance with  the  requirements  (including  gen- 
eral notice)  of  sections  553(b)   (1),  (2)  and 

(3)  ,  (c),  and  (e)  of  this  title,  to  exempt  any 
system  of  records  within  the  agency  from 
subsections  (c)(3),  (d),  (e)(1),  (e)(4)  (G), 
(H),  and  (I),  and  (f)  of  this  section  if  the 
system  of  records  is — 

"(1)  subject  to  the  provisions  of  section 
552(b)  (1)  of  this  title; 


"(2)  Investigatory  material  compiled  for 
law  enforcement  purposes,  other  than  mate- 
rial within  the  scope  of  subsection  (j)  (2)  of 
this  section:  Provided,  however,  That  if  any 
individual  is  denied  any  right,  privilege,  or 
benefit  that  he  would  otherwise  be  entitled 
by  Federal  law,  or  for  which  he  would  other- 
wise be  eligible,  as  a  result  of  the  mainte- 
nance of  such  material,  such  material  shall 
be  provided  to  such  individual,  except  to  the 
extent  that  the  disclosure  of  such  material 
would  reveal  the  Identity  of  a  source  who  fur- 
nished information  to  the  Government  under 
an  express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or,  prior 
to  the  effective  date  of  this  section,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence; 

"(3)  maintained  In  connection  with  pro- 
viding protective  services  to  the  President 
of  the  United  States  or  other  individuals 
pursuant  to  section  3056  of  title  18; 

"(4)  required  by  statute  to  be  maintained 
and  used  solely  as  statistical  records; 

"(5)  investigatory  material  compiled  solely 
for  the  purpose  of  determining  suitability, 
eligibility,  or  qualifications  for  Federal 
civilian  employment,  military  service.  Fed- 
eral contracts,  or  access  to  classified  informa- 
tion, but  only  to  the  extent  that  the  dis- 
closure of  such  material  would  reveal  the 
identity  of  a  source  who  furnished  informa- 
tion to  the  Government  under  an  express 
promise  that  the  Identity  of  the  source  would 
be  held  in  confidence,  or,  prior  to  the  effec- 
tive date  of  this  section,  under  an  implied 
promise  that  the  identity  of  the  source  would 
be  held  in  confidence; 

"(6)  testing  or  examination  material  used 
solely  to  determine  individual  qualifications 
for  appointment  or  promotion  in  the  Fed- 
eral service  the  disclosure  of  which  would 
compromise  the  objectivity  or  fairness  of  the 
testing  or  examination  process;  or 

"(7)  evaluation  material  used  to  deter- 
mine potential  for  promotion  in  the  armed 
services,  but  only  to  the  extent  that  the 
disclosure  of  such  material  would  reveal  the 
identity  of  a  source  who  furnished  informa- 
tion to  the  Government  under  an  express 
promise  that  the  identity  of  the  source  would 
be  held  in  confidence,  or,  prior  to  the  effec- 
tive date  of  this  section,  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence. 

At  the  time  rules  are  adopted  imder  this 
subsection,  the  agency  shall  include  in  the 
statement  required  under  section  553(c)  of 
this  title,  the  reasons  why  the  system  of  rec- 
ords is  to  be  exempted  from  a  provision  of 
this  section. 

"(1)(1)  Archival  Records. — Each  agency 
record  which  is  accepted  by  the  Administra- 
tor of  General  Services  for  storage,  processing, 
and  servicing  in  accordance  with  section  3103 
of  title  44  shall,  for  the  purposes  of  this 
section,  be  considered  to  be  maintained  by 
the  agency  which  deposited  the  record  and 
shall  be  subject  to  the  provisions  of  this  sec- 
tion. The  Administrator  of  General  Services 
shall  not  disclose  the  record  except  to  the 
agency  which  maintains  the  record,  or  under 
rules  established  by  that  agency  which  are 
not  inconsistent  with  the  provisions  of  this 
section. 

"(2)  Each  agency  record  pertaining  to  an 
Identifiable  individual  which  was  transferred 
to  the  National  Archives  of  the  United  States 
as  a  record  which  has  sufficient  historical  or 
other  value  to  warrant  its  continued  pres- 
ervation by  the  United  States  Government, 
prior  to  the  effective  date  of  this  section 
shall,  for  the  purposes  of  this  section,  be 
considered  to  be  maintained  by  the  National 
Archives  and  shall  not  be  subject  to  the  pro- 
visions of  this  section,  except  that  a  state- 
ment generally  describing  such  records 
(modeled  after  the  requirements  relating  to 
records  subject  to  subsections  (a)  (4)  (A) 
through  (G)  of  this  section)  shall  be  pub- 
lished in  the  Federal  Register. 


"(3)  Each  agency  record  pertaining  to  an 
identifiable  individual  which  is  transferred 
to  the  National  Archives  of  the  United  States 
as  a  record  which  has  sufficient  historical 
or  other  value  to  warrant  its  continued  pres- 
ervation by  the  United  States  Government, 
on  or  after  the  effective  date  of  this  section, 
shall,  for  the  purposes  of  this  section,  be 
considered  to  be  maintained  by  the  National 
Archives  and  shall  be  exempt  from  the  re- 
quirements of  this  section  except  subsections 
(e)  (4)  (A)  through  (G)  and  (e)  (9)  of  this 
section. 

"(m)  Government  Contractors. — When 
an  agency  provides  by  a  contract  for  the 
operation  by  or  on  behalf  of  the  agency  of  a 
system  of  records  to  accomplish  an  agency 
function,  the  agency  shall,  consistent  with 
its  authority,  cause  the  requirements  of  this 
section  to  be  applied  to  such  system.  For 
purposes  of  subsection  (i)  of  this  sectibn 
any  such  contractor  and  any  employee  of 
such  contractor,  if  such  contract  is  agreed 
to  on  or  after  the  effective  date  of  this  sec- 
tion, shall  be  considered  to  be  an  employee 
of  an  agency. 

"(n)  Mailing  Lists. — An  individual's  name 
and  address  may  not  be  sold  or  rented  by  an 
agency  unless  such  action  is  specifically  au- 
thorized by  law.  This  provision  shall  not  be 
construed  to  require  the  withholding  of 
names  and  addresses  otherwise  permitted  to 
be  made  public. 

"(o)  Report  on  New  Systems. — Each 
agency  shall  provide  adequate  advance  no- 
tice to  Congress  and  the  Office  of  Man- 
agement and  Budget  of  any  proposal  to  es- 
tablish or  alter  any  system  of  records  In  or- 
der to  permit  an  evaluation  of  the  probable  or 
potential  effect  of  such  proposal  on  the  pri-, 
vacy  and  other  personal  or  property  rights 
of  individuals  or  the  disclosure  of  infor- 
mation relating  to  such  Individuals,  and  its 
effect  on  the  preservation  of  the  constitu- 
tional principles  of  federalism  and  separa- 
tion of  powers. 

"(p)  Annual  Report. — The  President  shall 
submit  to  the  Speaker  of  the  House  and 
the  President  of  the  Senate,  by  June  30  of 
each  calendar  year,  a  consolidated  report, 
separately  listing  for  each  Federal  agency 
the  number  of  records  contained  in  any  sys- 
tem of  records  which  were  exempted  from 
the  application  of  this  section  under  the 
provisions  of  subsections  (J)  and  (k)  of  this 
section  during  the  preceding  calendar  year, 
and  the  reasons  for  the  exemptions,  and 
such  other  information  as  Indicates  efforts 
to  administer  fully  this  section. 

"(q)  Effect  of  Other  Laws. — No  agency 
shall  rely  on  any  exemption  contained  in 
section  552  of  this  title  to  withhold  from 
an  individual  any  record  which  is  otherwise 
accessible  to  such  individual  under  the  pro- 
visions of  this  section.". 

Sec  4.  The  chapter  analysis  of  chapter  5 
of  title  5,  United  States  Code,  is  amended 
by  Inserting: 

"552a,  Records  about  individuals." 
immediately  below: 

"552.  Public  information;  agency  rules,  opin- 
ions, orders,  and  proceedings.". 
Sec  5.  (a)(1)  There  is  established  a  Pri- 
vacy Protection  Study  Commission  (here- 
inafter referred  to  as  the  "Commission") 
which  shall  be  composed  of  seven  members 
as  follows: 

(A)  three  appointed  by  the  President  of 
the  United  States,  / 

(B)  two  appointed  by  the  President  cf 
the  Senate,  and 

(C)  two  appointed  by  the  Speaker  of  the 
House  of  Representatives. 

Members  of  the  Commission  shall  be  chosen 
from  among  persons  who,  by  reason  of  their 
knowledge  and  expertise  in  any  of  the  follow- 
ing areas — civil  rights  and  liberties,  law, 
social  sciences,  computer  technology,  busi- 
ness, records  management,  and  State  and 
local  government — are  well  qualified  for  serv- 
ice on  the  Commission. 


S  21814 


CONGRESSIONAL  RECORD  —  SENATE  December  17,  1974- 


(2)  The  members  of  the  Commission  shall 
elect  a  Chairman  from  among  thems«lves. 

(3)  Any  vacancy  in  the  membership  of 
the  Commission,  as  long  as  there  are  four 
members  in  office,  shall  not  impair  the 
power  of  the  Commission  but  shall  be  filled 
In  the  same  manner  in  which  the  original 
appointment  was  made. 

(4)  A  quorum  of  the  Commission  shall 
consist  of  a  majority  of  the  members,  except 
that  the  Commission  may  establish  a  lower 
number  as  a  qviorum  for  the  purpose  of 
taking  testimony.  The  Commission  is  au- 
thorized to  establish  such  committees  and 
delegate  such  authority  to  them  as  may  be 
necessary  to  carry  out  its  functions.  Each 
member  of  the  Commission,  including  the 
Chairman,  shall  have  equal  responsibility 
and  authority  in  all  decisions  and  actions 
of  the  Commission,  shall  have  full  access  to 
all  information  necessary  to  the  performance 
of  their  functions,  and  shall  have  one  vote. 
Action  of  the  Commission  shall  be  deter- 
mined by  a  majority  vote  of  the  members 
present.  The  Chairman  (or  a  member  desig- 
nated by  the  Chairman  to  be  acting  Chair- 
man) shall  be  the  official  spokesman  of  the 
Commission  in  its  relations  with  the  Con- 
gress. Government  agencies,  other  persons, 
and  the  public,  and.  on  behalf  of  the  Com- 
mission, shall  see  to  the  faithful  execution 
of  the  administrative  policies  and  decisions 
of  the  Commission,  and  shall  report  there- 
on to  the  Commission  from  time  to  time  or 
as  the  Commission  may  direct. 

(5)  (A)  Whenever  the  Commission  sub- 
mits any  budget  estimate  or  request  to  the 
President  or  the  Office  of  Management  and 
Bvidget.  it  shall  concurrently  transmit  a  copy 
of  that  request  to  Congress. 

(B)  Whenever  the  Commission  submits 
any  legislative  recommendations,  or  testi- 
mony, or  comments  on  legislation  to  the 
President  or  Office  of  Management  and 
Budget,  it  shall  concurrently  transmit  a 
copy  thereof  to  the  Congress.  No  officer  or 
agency  of  the  United  States  shall  have  any 
authority  to  require  the  Commission  to  sub- 
mit its  legislative  recommendations,  or  testi- 
mony, or  comments  on  legislation,  to  any  of- 
ficer or  agency  of  the  United  States  for  ap- 
proval, comments,  or  review,  prior  to  the 
submission  of  such  recommendations,  testi- 
mony, or  comments  to  the  Congress. 

(b)  The  Commission  shall — 

(1)  make  a  study  of  the  data  banks,  auto- 
mated data  processing  programs,  and  in- 
formation systems  of  governmental,  regional, 
and  private  organizations,  in  order  to  deter- 
mine the  standards  and  proced\ires  in  force 
for  the  protection  of  personal  information; 
and 

(2)  recommend  to  the  President  and  the 
Congress  the  extent,  if  any.  to  which  the 
requirements  and  principles  of  section  552a 
of  title  5,  United  States  Code,  should  be  ap- 
plied to  the  Information  practices  of  those 
organizations  by  legislation,  administrative 
action,  or  voluntary  adoption  of  such  re- 
quirements and  principles,  and  report  on 
such  other  legislative  recommendations  as  it 
may  determine  to  be  necessary  to  protect  the 
privacy  of  individuals  while  meeting  the 
legitimate  needs  of  government  and  society 
for  information. 

(c)  (1)  In  the  course  of  conducting  the 
study  required  imder  subsection  (b)(1)  of 
this  section,  and  in  its  reports  thereon,  the 
Commission  may  research,  examine,  and 
analyze — 

(A)  interstate  transfer  of  information 
about  individuals  that  is  vmdertaken  through 
manual  files  or  by  computer  or  other  elec- 
tronic or  telecommunications  means; 

(B)  data  banks  and  information  programs 
and  systems  the  operation  of  which  signifi- 
cantly or  substantially  affect  the  enjoyment 
of  the  privacy  and  other  personal  and  prop- 
erty rights  of  Indivldx^als; 

(C)  the  use  of  social  security  numbers, 
license  plate  numbers,  universal  identifiers. 


and  other  symbols  to  Identify  individuals  in 
data  banks  and  to  gain  access  to.  Integrate, 
or  centralize  information  systems  and  files; 
and 

(D)  the  matching  and  analysis  of  statis- 
tical data,  such  as  Federal  census  data,  with 
other  sources  of  personal  data,  such  as  avito- 
mobile  registries  and  telephone  directories, 
in  order  to  reconstruct  Individual  responses 
to  statistical  questionnaires  for  commercial 
or  other  purposes,  in  a  way  which  results 
in  a  violation  of  the  implied  or  explicitly 
recognized  confidentiality  of  such  informa- 
tion. 

(2)  (A)  The  Commission  may  include  in  its 
examination  personal  information  activities 
in  the  following  areas:  medical;  insurance; 
education;  employment  and  personnel;  credit, 
banking  and  financial  institutions;  credit 
bureaus;  the  commercial  reporting  industry; 
cable  television  and  other  telecommunica- 
tioi'.s  media;  travel,  hotel,  and  entertainment 
reservations;  and  electronic  check  process- 
ing. 

(B)  Tlie  Commisrion  shall  include  in  its 
examination  a  study  of — 

(i)  v/hether  a  person  engaged  in  interstate 
commerce  who  maintains  a  mailing  list 
should  be  required  to  remove  an  individual's 
name  and  address  from  such  list  upon  re- 
quest of  that  individual; 

(ii)  whether  the  Internal  Revenue  Service 
.should  be  prohibited  from  transferring  in- 
dividually indentifiablo  data  to  other  agen- 
cies and  to  agencies  of  State  governments; 

(iii)  whether  the  Federal  Government 
should  be  liable  for  general  dampge.s  in- 
curred by  an  individual  as  the  result  of  a 
willful  or  intentional  violation  of  the  provi- 
sions of  sections  552a  (g)  (1)  (C)  or  (D)  of 
title  5,  United  States  Code;  and 

(Iv)  whether  and  how  the  standards  for 
security  and  confidentialil  y  of  records  re- 
auired  under  section  552a  (e)  (10)  of  such 
title  should  be  applied  when  a  record  Is 
disclosed  to  a  person  other  than  an  agency. 

(C)  The  Commission  may  study  such 
other  personal  information  activities  neces- 
sary to  carry  out  the  congressional  policy 
embodied  in  this  Act.  except  that  the  Com- 
mission ,shall  not  investigate  information 
systems  maintained  by  religious  organiza- 
tions. 

(3)  In  condiicting  such  study,  the  Com- 
mi=sion  shall — 

(A)  determine  what  lav.-s.  Executive  orders, 
regulations,  directives,  and  judicial  decisions 
govern  the  activities  under  study  and  the 
extent  to  which  they  are  consistent  with  the 
rights  of  privacy,  due  process  of  law,  and 
other  guarantees  Inthe  Constitution; 

(B)  determine  to  what  extent  govern- 
mental and  private  Information  systems 
affect  Federal-State  relations  or  the  prin- 
ciple of  separation  of  powers; 

(C)  examine  the  standards  and  criteria 
governing  programs,  policies,  and  practices 
relating  to  the  collection,  soliciting,  process- 
ing, use,  access,  integration,  dissemination, 
and  transmission  of  jiersonal  information; 
and 

(D)  to  the  maximum  extent  practicable, 
collect  and  utilize  findings,  reports,  studies, 
hearing  transcripts,  and  recommendations  of 
governmental,  legislative  and  private  bodies, 
institutions,  orgaiiizations,  and  individuals 
which  pertain  to  the  problems  under  study 
by  the  Commission. ' 

(d)  In  addition  to  its  other  functions  the 
Commission  may — 

(1)  request  assistance  of  the  heads  of 
appropriate  departments,  agencies,  and  in- 
strumentalities of  the  Federal  Government, 
of  State  and  local  governments,  and  other 
persons  In  carrying  out  its  functions  under 
this  Act; 

(2)  upon  request,  assist  Federal  agencies 
In  complying  with  the  requirements  of  sec- 
tion 552a  of  title  5,  United  States  Code; 

(3)  determine  what  specific  categories  of 
Information,  the  collection  of  which  would 


violate  an  Individual's  right  of  privacy, 
should  be  prohibited  by  statute  from  col- 
lection by  Federal  agencies;  and 

(4)  upon  request,  prepare  model  legisla- 
tion for  use  by  State  and  local  governments 
in  establishing  procedures  for  handling, 
maintaining,  and  disseminating  personal  in- 
formation at  the  State  and  local  level  and 
provide  such  technical  assistance  to  State 
and  local  governments  as  they  may  require 
in  the  preparation  and  implementation  of 
such  legi."latlon. 

(e)(1)  The  Commission  m.ay,  m  carryinig 
out  its  functions  under  this  section,  condvict 
such  inspections,  sit  and  act  at  such  times 
and  places,  hold  such  hearings,  take  such 
testimony,  require  by  subpena  the  attend- 
ance of  such  witnesses  and  the  production 
of  such  books,  records,  papers,  correspond- 
ence, and  documents,  administer  such  oaths, 
have  such  printing  and  binding  done,  and 
make  such  expenditures  as  the  Commission 
deems  advisable.  A  subpena  shall  be  issued 
only  upon  an  affirmative  vote  of  a  majority 
of  all  members  of  the  Commission.  Subpenas 
shall  be  issiied  under  the  signature  of  the 
Chairman  or  any  member  of  the  Commission 
designated  by  the  Chairman  and  shall  be 
served  by  any  person  designated  by  the 
Chairman  or  any  such  member.  Any  mem- 
ber of  the  Commission  may  administer  oaths 
or  affirmations  to  witnesses  appearing  be- 
fore the  Commission. 

(2)  (A)  Each  department,  agency,  and  in- 
strumentality of  the  executive  branch  of  the 
Government  is  authorized  to  furnish  to  the 
Commission,  upon  request  made  by  the 
Chairman,  such  information,  data,  reports 
and  such  other  assistance  as  the  Commi.ssion 
deems  necessary  to  carry  out  its  functions 
under  this  section.  Whenever  the  head  of 
any  such  department,  agency,  or  instrumen- 
tality submits  a  report  pursuant  to  section 
552a (o)  of  title  5,  United  States  Code,  a  copy 
of  such  report  shall  be  transmitted  to  the 
Commission, 

(B)  In  carrying  out  its  functions  and  ex- 
ercising its  powers  under  this  section,  the 
Commission  may  accept  from  any  such  de- 
partment, agency,  independent  instrumen- 
tality, or  other  person  any  individually  iden- 
tifiable data  if  such  data  is  necessary  to 
carry  out  such  powers  and  functions.  In  any 
case  in  which  the  Commission  accepts  any 
such  information,  it  shall  assure  that  the 
information  is  used  only  for  the  purpose  for 
which  it  is  provided,  and  upon  completion 
of  that  purpose  such  information  shall  be 
destroyed  or  returned  to  such  department, 
agency,  independent  instrumentality,  or  per- 
son from  which  It  is  obtained,  as  appropriate. 

(3)  The  Commission  shalln  have  the  power 
to— 

(A)  appoint  and  fix  the  compensation  of 
an  executive  director,  and  such  additional 
staff  personnel  as  may  be  necessary,  without 
regard  to  the  provisions  of  title  5,  United 
States  Code,  governing  appointments  in  the 
competitive  service,  and  without  regard  to 
chapter  51  and  subchapter  III  of  chapter  53 
of  such  title  relating  to  classification  and 
General  Schedule  pay  rates,  but  at  rates  not 
in  excess  of  the  maximum  rate  for  GS-18  of 
the  General  Schedule  under  section  5332  oi 
such  title;  and 

(B)  procure  temporary  and  intermittent 
services  to  the  same  extent  as  is  authorized 
by  section  3109  of  title  5.  United  States 
Code. 

The  Commission  may  delegate  any  of  its 
functions  to  such  personnel  of  the  Commis- 
sion as  the  Commission  may  designate  and 
may  authorize  such  successive  redelegations 
of  such  functions  as  it  may  deem  desirable. 

(4)  The  Commission  is  authorized — 

(A)  to  adopt,  amend,  and  repeal  rules  and 
regulations  governing  the  manner  of  Its 
operations,  organization,  and  personnel; 

(B)  to  enter  into  contracts  or  other 
arrangements  or  modifications  thereof,  with 
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any  government,  any  department,  agency,  or 
Independent  Instrumentality  of  the  United 
States,  or  with  any  person,  firm,  association, 
or  corporation,  and  such  contracts  or  other 
arrangements,  or  modifications  thereof,  may 
be  entered  into  without  legal  consideration, 
without  performance  or  other  bonds,  and 
■without  regard  to  section  3709  of  the  Revised 
Statutes,  as  amended  (41  U.S.C.  5) ; 

(c)  to  make  advance,  progress,  and  other 
payments  which  the  Commission  deems 
necessary  under  this  Act  without  regard  to 
the  provisions  of  section  3648  of  the  Revised 
Statutes,  as  amended  (31  U.S.C.  529);  and 

(D)  to  take  such  other  action  as  may  be 
necessary  to  carry  out  its  functions  under 
this  section, 

(f)  (1)  Each  member  of  the  CommiB- 
slon  who  is  an  offlctr  or  employee  of  the 
United  States  shall  serve  wtihout  additional 
compensation,  but  shall  continue  to  receive 
the  salary  of  his  regular  position  when 
engaged  In  the  performanec  of  the  duties 
vested  in  the  Commission. 

(2)  A  member  of  the  Commission  other 
than  one  to  whom  paragraph  (1)  applies 
shall  receive  per  diem  at  the  maximum  daily 
rate  for  GS-18  of  the  General  Schedule  when 
engaged  in  the  actual  performance  of  the 
duties  vested  in  the  Commission. 

(3)  All  members  of  the  Commission  shall 
be  reimbursed  for  travel,  subsistence,  and 
other  necessary  expenses  incurred  by  them 
In  the  performance  of  the  duties  vested  in 
the  Commission. 

(g)  The  Commission  shall,  from  time  to 
time,  and  in  an  annual  report,  report  to  the 
President  and  the  Congress  on  its  activities 
In  carrying  out  the  provisions  of  this  sec- 
tion. The  Commission  shall  make  a  final  re- 
port to  the  President  and  to  the  Congress 
on  its  findings  pursuant  to  the  study  re- 
quired to  be  made  under  subsection  (b)  (1) 
of  this  section  not  later  than  two  years 
from  the  date  on  which  all  of  the  members 
of  the  Commission  are  appointed.  The  Com- 
mission shall  cease  to  exist  thirty  days  after 
the  date  on  which  Its  final  report  is  sub- 
mitted to  the  President  and  the  Congress. 

(h)  (1)  Any  member,  officer,  or  employee 
of  the  Commission,  who  by  virtue  of  his 
employment  or  official  position,  has  posses- 
sion of,  or  access  to,  agency  records  which 
contain  individually  identifiable  informa- 
tion the  disclosure  of  which  is  prohibited 
by  this  section,  and  who  knowing  that  that 
disclosure  of  the  specific  material  Is  so  pro- 
hibited, willfully  discloses  the  material  in 
any  manner  to  any  person  or  agency  not  en- 
titled to  receive  it,  shall  be  fined  not  more 
than  $5,000. 

(2)  Any  person  who  knowingly  and  will- 
fully requests  or  obtains  any  record  con- 
cerning an  individual  from  the  Commission 
under  false  pretenses  shall  be  fined  not  more 
than  $5,000. 

Sec.  6.  The  Office  of  Management  and 
Budget  shall — ■ 

(1)  develop  guidelines  and  regulations 
for  the  use  of  agencies  in  implementing  the 
provisions  of  section  552a  of  title  5,  United 
States  Code,  as  added  by  section  3  of  this 
Act;  and 

(2)  provide  continuing  assistance  to  and 
oversight  of  the  implementation  of  the  pro- 
visions of  such  section  by  agencies. 

Sec.  7.  (a)  (1)  It  shall  be  unlawful  for  any 
Federal,  State  or  local  government  agency 
to  deny  to  any  individual  any  right,  bene- 
fit, or  privilege  provided  by  law  because  of 
such  individual's  refusal  to  disclose  his 
social  security  account  number. 

(2)  The  provisions  of  paragraph  (1)  of 
this  subsection  shall  not  apply  with  respect 
to — 

(A)  any  disclosure  which  is  required  by 
Federal  statute,  or 

(B)  the  disclosure  of  a  social  security 
number  to  any  Federal,  State,  or  local  agency 
maintaining  a  system  of  records  in  existence 


and  operating  before  January  1,  1975,  If 
such  disclosure  was  required  under  statute 
or  regulation  adopted  prior  to  such  date  to 
verify  the  Identity  of  an  individual. 

(b)  Any  Federal,  State,  or  local  govern- 
ment agency  which  requests  an  Individual  to 
disclose  his  social  security  account  number 
shall  Inform  that  individual  whether  that 
disclosure  is  mandatory  or  voluntary,  by 
what  statutory  or  other  authority  such  num- 
ber is  solicited,  and  what  uses  will  be  made 
of  it. 

Sec.  8.  The  provisions  of  this  Act  shall  be 
effective  on  and  after  the  date  of  enactment, 
except  that  the  amendments  made  by  sec- 
tions 3  and  4  shall  become  effective  270  days 
following  the  day  on  which  this  Act  is  en- 
acted. 

Sec.  9.  There  is  authorized  to  be  appropri- 
ated to  carry  out  the  provisions  of  section  5 
of  this  Act  for  fiscal  years  1975,  1976,  and  1977 
the  sum  of  $1,500,000,  except  that  not  more 
than  $750,000  may  be  expended  during  any 
such  fiscal  year. 

In  lieu  of  the  engrossed  amendment  to  the 
title,  insert  the  following: 

Amend  the  title  so  as  to  read:  "An  Act  to 
amend  title  5,  United  States  Code,  by  adding 
a  section  552a  to  safeguard  individual  pri- 
vacy from  the  misuse  of  Federal  records,  to 
provide  that  individuals  be  granted  access 
to  records  concerning  them  which  are  main- 
tained by  Federal  agencies,  to  establish  a  Pri- 
vacy Protection  Study  Commission,  and  for 
other  purposes." 

Mr.  ERVIN.  We  preserve  most  of  the 
essential  elements  of  the  Senate  bill 
with  these  few  minor  changes. 

I  have  been  asked  by  the  distinguished 
Senator  from  Louisiana,  as  chairman  of 
the  Finance  Committee,  the  question 
whether  these  amendments  would  inter- 
fere with  the  practice  of  the  Internal 
Revenue  Service  in  furnishing  informa- 
tion to  the  State  taxing  authorities  and 
to  congressional  committees,  and  my  as- 
surance is  that  that  will  not  be  inter- 
fered with  in  any  respect  whatever. 

I  would  like  to  address  more  specifi- 
cally some  other  questions  raised  about 
how  the  bill  will  work  with  respect  to 
tax  information  and  tax  returns.  Spe- 
cifically, the  questions  relate  to  the 
ability  of  the  IRS  to  disclose  tax  infor- 
mation under  the  provision  of  the  bill 
that  allows  disclosure  for  a  routine  use 
under  a  purpose  which  is  compatible 
with  the  purpose  for  which  the  informa- 
tion is  collected. 

State  and  local  tax  agencies  now 
heavily  rely  on  Federal  tax  information 
and  investigations  when  State  agencies 
enforce  their  tax  laws.  For  example, 
when  the  IRS  sets  up  a  deficiency  against 
a  taxpayer  who  lives  in  a  State,  the  IRS 
frequently  sends  information  on  this 
deficiency  to  the  State,  or  local,  tax 
agency.  The  States  use  this  information 
in  collecting  their  own  taxes.  This  infor- 
mation may  be  sent  before  the  State  it- 
self conducts  any  tax  investigation  on 
the  iiidividual. 

Under  the  bill,  this  is  intended  to  con- 
stitute a  routine  use  for  a  purpose  com- 
patible with  the  purpose  for  which  the 
information  was  collected,  so  the  IRS 
could  continue  to  send  this  information 
to  the  State  and  local  tax  agencies  as  is 
presently  done. 

Also,  the  IRS  sends  to  State,  and  lo- 
cal, tax  agencies  the  Federal  tax  returns 
of  individuals  who  live  in  the  State  so 
the  State  agency  can  check  to  see  if  the 


individual  has  reported  the  same  income 
and  deductions  on  his  Federal  and  State, 
or  local,  tax  returns.  Again,  the  States 
rely  on  this  information  in  enforcing 
their  own  tax  laws.  Also,  this  informa- 
tion may  be  sent  to  a  State  before  it 
conducts  a  tax  investigation  on  its  own. 

Under  the  bill,  it  is  intended  that  this 
would  be  a  routine  use  for  a  purpose 
compatible  with  the  purpose  for  which 
the  information  is  collected  so  the  IRS 
can  continue  to  send  tax  information  to 
State  and  local  tax  agencies  in  this  way. 

The  IRS,  of  course,  provides  tax  infor- 
mation on  individuals  to  the  Justice  De- 
partment when  the  Justice  Department 
is  preparing  a  tax  case  against  the  in- 
dividual. This  information  is  used  by  the 
Justice  Department  in  investigating  and 
preparing  tax  cases  and  also  is  disclosed 
in  court  as  the  Justice  Department  pre- 
sents evidence  against  the  individual. 

This  disclosure  both  to  the  Justice  De- 
partment and  in  court  would  represent 
a  routine  use  of  the  tax  information 
compatible  with  the  purpose  for  which 
it  was  collected  and  this  disclosure  would 
continue  to  be  possible  under  the  provi- 
sions of  the  bill. 

Under  the  bill  tax  returns  and  other 
tax  information  can — as  under  present 
law — be  disclosed  to  the  tax  committees 
of  the  Congress — the  Senate  Finance 
Committee,  the  House  Ways  and  Means 
Committee,  and  the  Joint  Committee  on 
Internal  Revenue  Taxation. 

Under  the  bill  this  information  can 
also  continue  to  be  disclosed  to  the  staffs 
of  these  committees,  as  under  present 
raw. 

Under  the  bill  an  agency  can  disclose 
tax  returns  to  either  House  of  Congress 
or  to  committees  of  Congress — to  the  ex- 
tent of  matters  within  their  jurisdiction. 
Since  tax  returns  can  be  disclosed  by  an 
agency  to  the  Senate  and  House,  it  is 
intended  that — as  under  present  law — 
the  committees  which  have  received  tax 
returns  can  also  disclose  them  to  the 
Senate  or  House,  just  as  the  Joint  Com- 
mittee on  Internal  Revenue  Taxation  did 
with  the  tax  information  on  President 
Nixon. 

I  have  also  prepared  an  analysis  of 
these  amendments  which  I  submit  en- 
titled "Analysis  of  House  and  Senate 
Compromise  Amendments  to  the  Federal 
Privacy  Act,"  which  explains  the  pro- 
visions of  the  amendments. 

Mr.  President,  I  ask  unanimous  con- 
sent that  this  statement  be  printed  at 
this  point  in  the  Record. 

There  being  no  objection,  the  analysis 
was  ordered  to  be  printed  in  the  Record, 
as  follows : 

Analysis  op  House  and  Senate  Compromise 
Amendments  to  the  Federal  Privacy  Act 

The  establishment  of  a  Privacy  Protection 
Study  Commission.  Only  the  Senate  bill  pro- 
vided for  an  oversight  and  study  commission 
to  assist  in  the  implementation  of  the  act 
and  to  explore  areas  concerned  with  indi- 
vidual privacy  which  have  not  been  Included 
in  the  provisions  of  this  legislation.  The 
compromise  measure  will  establish  a  Privacy 
Protection  Study  Commission  of  seven 
members  instead  of  the  five  provided  in  the 
Senate  bill.  Three  of  these  members  will  be 
appointed  by  the  President,  two  by  the 
President  of  the  Senate,  and  two  by  the 
Speaker  of  the  House  of  Representatives. 

The  membership  should  be  represenata- 
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tlve  of  the  ptibllc  at  large  who,  by  rea;<on  of 
their  knowledge  and  expertise  In  the  rreas 
of  civil  rights  and  liberties,  law,  social  sci- 
ences, and  complete  technology,  business, 
and  State  and  local  government  are  well 
quallfled  for  service  on  the  Commission. 
While  there  Is  no  statutory  requirement,  the 
Committees  could  expect  that  no  more  than 
five  members  of  the  Commission  could  be 
members  of  one  political  party. 

It  is  Intended  that  this  commission,  v/hlch 
v/iU  serve  for  a  period  of  two  years,  will  be 
solely  a  study  commission.  In  that  capacity 
It  Is  hoped  the  commission  can  assist  the 
Executive  Branch  and  the  Congress  in  their 
examination  of  Federal  government  activi- 
ties and  their  Impact  on  privacy  as  well  as 
representatives  of  State  and  local  govern- 
ments and  the  private  sector  who  are  at- 
tempting to  deal  with  this  Important 
problem. 

The  scope  of  the  commission's  study  au- 
thority Is  outlined  specifically  within  the 
legislation.  In  subsection  (c)(2)(b),  the 
commission  is  directed  to  examine  certain 
issues  which  are  not  included  In  the  com- 
promise between  the  House  and  Senate  bill, 
such  as  a  requirement  that  a  person  main- 
taining mailing  lists  remove  an  individual's 
name  upon  request;  the  question  of  prohib- 
iting the  transfer  of  Individually  Identifiable 
data  from  the  Internal  Revenue  Service  to 
other  agencies  and  to  Senate  governments; 
a  question  of  whether  the  Federal  govern- 
ment should  be  liable  for  general  damages 
occurlng  from  a  willful  or  Intentional  viola- 
tion of  the  provisions  of  (g)  (1),  (C)  or  (D) 
or  this  act;  and  the  extent  to  which  require- 
ments for  security  and  confidentiality  of  rec- 
ords maintained  under  this  act  should  be 
applied  to  a  person  other  than  an  agency. 

The  commission  shall  from  time  to  time 
and  in  an  annual  report,  report  to  the  Con- 
gress and  to  the  President  on  its  activities, 
and  It  shall  submit  a  final  report  of  Its 
findings  two  years  from  the  date  the  mem- 
bers of  the  commission  are  appointed. 

In  addition,  the  commission  Is  authorized 
to  provide  necessary  technical  assistance 
and  prepare  model  legislation  upon  request 
for  State  and  local  governments  interested  In 
adopting  privacy  legislation.  Strict  stand- 
ards and  penalties  are  placed  upon  com- 
mission members  and  employees  with  regard 
to  the  handling  and  unlawful  distribution  of 
information  about  individuals  which  it  re- 
ceives in  the  course  of  carrying  out  its 
functions. 

While  the  provisions  of  the  rest  of  this  act 
do  not  go  into  effect  until  270  days  from 
the  date  of  enactment,  the  commission  is 
authorized  to  go  into  effect  Immediately  upon 
the  appointment  of  its  members  In  order 
that  some  of  its  work  may  be  available  to 
the  Congress  and  the  Executive  Branch  by 
the  time  the  remainder  of  the  legislation 
becomes  effective. 

ROUTINE  USE 

The  House  bill  contains  a  provision  not 
provided  for  In  the  Senate  measure  exempt- 
ing certain  disclosures  of  information  from 
the  requirement  to  obtain  prior  consent 
from  the  subject  when  the  disclosure  would 
be  for  a  "routine  use".  The  compromise 
would  define  "routine  use"  to  mean;  "with 
respect  to  the  disclosure  of  a  record,  the 
use  of  such  records  for  a  purpose  which  Is 
compatible  with  the  purpose  for  which  it 
was  collected." 

Where  the  Senate  bill  would  have  placed 
tight  restrictions  upon  the  transfer  of  per- 
sonal Information  between  or  outside  Fed- 
eral agencies,  the  House  bill,  under  the  rou- 
tine use  provision,  would  permit  an  agency 
to  describe  its  routine  uses  In  the  Federal 
Register  and  then  disseminate  the  informa- 
tion without  the  consent  of  the  individual 
or  without  applying  the  standards  of  ac- 
curacy, relevancy,  timeliness  or  completeness 
so  long  as  no  determination  was  being  made 
about  the  subject. 


The  compromise  definition  should  serve 
as  a  caution  to  agencies  to  think  out  in  ad- 
vance what  uses  It  will  make  of  information. 
This  act  is  not  Intended  to  impose  undue 
burdens  on  the  transfer  of  information  to 
the  Treasury  Department  to  complete  pay- 
roll checks,  the  receipt  of  information  by  the 
Social  Security  Administration  to  complete 
quarterly  posting  of  accounts,  or  other  such 
housekeeping  measures  and  necessarily  fre- 
quent interagency  or  Intra-agency  transfers 
of  information.  It  is,  however.  Intended  to 
dlscouroge  the  unnecessary  exchange  of  in- 
formation to  another  person  or  to  agencies 
who  may  not  be  as  sensitive  to  the  collecting 
agency's  reasons  for  using  and  Interpreting 
the  material. 

INFORMATION    ON    POLITICAL  ACTIVrTIES 

The  House  bill  tells  agencies  that  they  may 
not  maintain  a  record  concerning  the  poli- 
tical or  religious  beliefs  or  activities  of  any 
individual  unless  maintenance  of  the  record 
would  be  authorized  expressly  by  statute  or 
by  the  Individual  about  whom  the  record  Is 
maintained.  The  House  blU  goes  on  to  pro- 
vide that  this  subsection  Is  not  deemed  to 
prohibit  the  maintenance  of  any  record  or 
activity  which  is  pertinent  to  and  within 
the  scope  of  a  duly  authorized  law  enforce- 
ment activity. 

The  Senate  bill  constitutes  a  prohibition 
against  agency  programs  established  for  the 
purpose  of  collecting  or  maintaining  in- 
formation about  how  individuals  exercise 
First  Amendment  rights  unless  the  agency 
head  specifically  determines  that  the  pro- 
gram is  required  for  the  administration  of  a 
statute. 

The  compromise  broadens  the  House  pro- 
visions application  to  all  First  Amendment 
rights  and  directs  the  prohibition  against 
the  maintenance  of  records.  However,  as  In 
the  House  bill.  It  does  permit  the  mainte- 
nance, use,  collection  or  dissemination  of 
these  records  which  are  expressly  authorized 
by  statute  or  the  Individual  subject  or  are 
pertinent  to  a  duly  authorized  law  enforce- 
ment activity. 

CONFIDENTIAL  SOURCES  OF  INFORMATION 

The  compromise  provision  for  the  mainte- 
nance of  information  received  from  con- 
fidential sources  represents  an  acceptance 
of  the  House  language  after  receiving  an. 
assurance  that  in  no  instance  would  that 
language  deprive  an  individual  from  know- 
ing of  the  existence  of  any  Information  main- 
tained In  a  record  about  him  which  was  re- 
ceived from  a  "confidential  source."  The 
agencies  would  not  be  able  to  claim  that  dis- 
closure of  even  a  small  part  of  a  particular 
Item  would  reveal  the  Identity  of  a  confiden- 
tial source.  The  confidential  information 
would  have  to  be  characterized  in  some  gen- 
eral way.  The  fact  of  the  Item's  existence 
and  a  general  characterization  of  that  Item 
would  have  to  be  made  known  to  the  In- 
dividual In  every  case. 

Furthermore,  the  acceptance  of  this  sec- 
tion in  no  way  precludes  an  Individual  from 
knowing  the  substance  and  source  of  con- 
fidential Information,  should  that  informa- 
tion be  used  to  deny  him  a  promotion  In  a 
government  Job  or  access  to  classified  in- 
formation or  some  other  right,  benefit  or 
privilege  for  which  he  was  entitled  to  bring 
legal  action  when  the  government  wished  to 
base  any  part  of  Its  legal  case  on»  that 
Information. 

Finally,  It  is  Important  to  note  that  the 
House  provision  would  require  that  all  fu- 
ture promises  of  confidentiality  to  sources  of 
Information  be  expressed  and  not  Implied 
promises.  Under  the  authority  to  prepare 
guidelines  for  the  administration  of  this  act 
It  is  expected  that  the  Office  of  Manage- 
ment and  Budget  will  work  closer  with  agen- 
cies to  insure  that  Federal  investigators  make 
sparing  use  of  the  ability  to  make  express 
promises  of  confidentiality. 


STANDARDS  APPLIED  TO  DISSEMINATION  OUTSIDE 
THE  GOVERNMENT 

H.R.  16373  requires  that  all  records  which 
are  used  by  an  agency  in  making  any  deter- 
mination about  an  Individual  be  maintained 
with  such  accuracy,  relevance,  timelines?  and 
completeness  as  is  reasonably  necessary  to 
assure  fairness  to  the  Individual  In  the  deter- 
mination. S.  3418  goes  much  further  and  re- 
quires that  agencle  apply  these  standards  at 
any  time  that  access  Is  granted  to  the  file, 
material  Is  added  to  or  taken  from  the  file, 
or  at  any  time  it  Is  used  to  make  a  deter- 
mination affecting  the  subject  of  the  file. 

The  difference  between  these  two  measures 
represents  a  difference  in  philosophy  regard- 
ing the  handling  of  personal  Information. 
The  Senate  measure  is  designed  to  comple- 
ment the  requirement  that  agencies  main- 
tain only  Information  which  is  relevant  and 
necessary  to  accomplish  a  statutory  purpose. 
The  standard  of  relevancy  should  be  that 
statutory  basis  for  an  information  program 
which  Is  now  set  forth  In  (e)  (1)  of  the  com- 
promise measure.  By  adopting  this  section, 
the  Senate  hoped  to  encourage  a  periodic  re- 
view of  personal  information  contained  In 
Federal  records  as  those  records  were  used 
or  disseminated  for  any  purpose. 

The  House  provision  would  have  applied 
these  important  standards  for  maintenance 
of  Information  In  records  at  any  time  a  de- 
termination Is  made  about  an  Individual. 
The  House  bill  goes  on  to  permit  additional 
"routine  uses"  of  Information  which  may 
not  rise  to  the  threshhold  of  an  "agency  de- 
termination" without  requiring  that  the  in- 
formation be  upgraded  to  meet  these  stand- 
ards. 

The  compromise  amendment  would  adopt 
the  section  of  the  House  bill  applying  the 
standards  of  accuracy,  relevance,  timeliness 
and  completeness  at  the  time  of  a  determi- 
nation. It  would  add  the  additional  require- 
ment, however,  that  prior  to  the  dissemina- 
tion of  any  record  about  an  individual  to  any 
person  other  than  an  other  agency,  the  send- 
ing agency  shall  make  a  reasonable  effort  to 
assure  that  the.record  is  accurate,  complete, 
timely,  and  relevant.  This  proviso  was  In- 
cluded because  Federal  agencies  would  be 
governed  by  a  requirement  to  clean  up  their 
records  before  a  determination  is  made  and 
limited  by  a  requirement  to  publish  each 
routine  use  of  Information  In  the  Federal 
Register,  but  the  use  of  information  by  per- 
sons outside  the  Federal  government  would 
not  be  governed  by  this  act.  Therefore,  agen- 
cies are  directed  to  be  far  more  careful  about 
the  dissemination  of  personal  information  to 
persons  not  governed  by  the  enforcement 
provisions  of  this  bill. 

THE  FREEDOM  OP  INFORMATION  ACT  AND 
PRIVACY 

Perhaps  the  most  difficult  task  In  drafting 
Federal  privacy  legislation  was  that  of  de- 
termlnlngthe  proper  balance  between  the 
public's  right  to  know  about  the  conduct  of 
their  government  and  their  equally  Impor- 
tant right  to  have  Information  which  Is  per- 
sonal to  them  maintained  with  the  greatest 
degree  of  confidence  by  Federal  agencies.  The 
House  bill  made  no  specific  provision  for 
Freedom  of  Information  Act  requests  of  ma- 
terial which  might  contain  Information  pro- 
tected by  the  Privacy  Act.  Instead,  in  the 
committee  report  on  the  bill,  it  recognized 
that : 

"This  legislation  would  have  an  effect  on 
subsection  (b)(6)  of  the  Freedom  of  Infor- 
mation Act  (5  U.S.C.,  Section  552)  which 
states  that  the  provisions  regarding  disclo- 
sure of  Information  to  the  public  shall  not 
apply  to  material  'the  disclosure  of  which 
would  constitute  a  clearly  unwarranted  In- 
vasion of  personal  privacy.'  H.B.  16373  would 
make  all  individually  identifiable  Informa- 
tion In  government  files  exempt  from  public 
disclosure.  Such  disclosure  could  be  made 
available  to  the  public  only  pursuant  to  rules 
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published  by  agencies  in  the  Federal  Register 
permitting  the  transfer  of  particular  data 
to  persons  other  than  the  individuals  to 
whom  they  pertain." 

The  committee  report  went  on  to  express 
a  desire  that  agencies  continue  to  make  cer- 
tain individually  identifiable  records  open 
to  the  public  because  such  disclosure  would 
be  in  the  public  interest. 

The  Senate  bill  reflected  the  position  of 
an  earlier  draft  of  the  House  measure  in 
Section  205(b)  where  it  provided  that  noth- 
ing in  the  act  shall  be  construed  to  permit 
the  withholding  of  any  personal  Information 
which  is  otherwise  required  to  be  disclosed 
by  law  or  any  regulation  thereunder.  This 
section  was  intended  a.s  specific  recognition 
of  the  need  to  permit  disclosure  under  the 
Freedom  of  Information  Act. 

The  compromise  amendment  would  add 
an  additional  condition  of  disclosure  to  the 
House  bill  which  prohibits  disclosure  with- 
out written  request  of  an  individual  unless 
disclosure  of  the  record  would  be  pursuant 
to  Section  552  of  the  Freedom  of  Information 
Act.  This  compromise  is  designed  to  preserve 
the  status  quo  as  interpreted  by  the  courts 
regarding  the  disclosure  of  personal  Infor- 
mation under  that  section. 

A  related  amendment  taken  from  the  Sen- 
ate bill  would  prohibit  any  agency  from  re- 
lying upon  any  exemption  contained  in  Sec- 
tion 652  to  withhold  from  an  individual  any 
record  which  is  otherwise  accessible  to  such 
individual  under  the  provisions  of  this  sec- 
tion. 

Crvn,  REMEDIES 

Under  the  House  bill  an  individual  would 
be  permitted  to  seek  an  injunction  against 
an  agency  only  to  produce  his  record  upon 
a  failure  of  an  agency  to  comply  with  his 
request.  An  individual  would  be  able  to  sue 
for  damages  only  if  an  agency  failed  to  main- 
tain a  record  about  him  with  such  accuracy, 
relevance,  timeliness  and  completeness  as 
would  be  necessary  to  assure  fairness  and  a 
determination  about  him,  and  consequently 
an  adverse  determination  was  made.  A  suit 
for  damages  would  also  be  in  order  against 
an  agency  if  it  fails  to  comply  with  any 
other  provision  of  this  act  in  such  a  way  to 
have  an  adverse  effect  on  the  Individual. 

Under  the  Senate  bill  Injunctive  relief 
would  be  available  to  an  individual  to  en- 
force any  right  granted  to  him.  And  an  In- 
dividual would  be  permitted  to  sue  for  dam- 
ages for  any  action  or  omission  of  an  officer 
or  employee  of  the  government  who  violates 
a  provision  of  the  act. 

The  standard  for  recovery  of  damages  un- 
der the  House  bill  would  have  rested  on  the 
determination  by  a  court  that  the  agency 
acted  in  a  manner  which  was  willful,  arbi- 
trary, or  capricious.  The  Senate  bill  would 
have  permitted  recovery  against  an  agency 
on  a  finding  that  the  agency  was  negligent 
In  handling  his  records. 

These  amendments  represent  a  compromise 
between  the  two  positions,  permitting  an 
individual  to  seek  injunctive  relief  to  correct 
or  amend  a  record  maintained  by  an  agency. 
In  a  suit  for  damages,  the  amendment  re- 
flects a  belief  that  a  finding  of  willful,  arbi- 
trary, or  capricious  action  is  too  harsh  a 
standard  of  proof  for  an  Individual  to  exer- 
cise the  rights  granted  by  this  legislation. 
Thus  the  standard  for  recovery  of  damages 
was  reduced  to  "willful  or  Intentional"  ac- 
tion by  an  agency.  On  a  continuum  between 
negligence  and  the  very  high  standard  of 
willful,  arbitrary,  or  capricious  conduct,  this 
standard  is  viewed  as  only  somewhat  greater 
than  gross  negligence. 

Both  the  House  and  Senate  bills  povlded 
for  an  individual  to  recover  reasonable  at- 
torney fees  and  costs  of  litigation.  The  com- 
promise amendments  adopt  the  standard  of 
the  House  bill  permitting  the  court  to  award 
attorney  fees  and  reasonable  costs  to  an  In- 
dividual where  the  complainant  has  sub- 


stantially prevailed,  in  an  injunctive  action. 
Fees  would  be  required  to  be  paid  with  any 
award  of  damages. 

ACCESS  AND  CHALLENGE  TO  RECORDS 

The  House  bill  would  apply  a  standard  of 
promptness  to  agency  considerations  of  re- 
quests for  access  to  records  and  requests  to 
challenge  or  correct  those  records.  In  addi- 
tion, it  allows  the  individual  to  request  a 
review  of  a  refusal  to  correct  a  record  by  the 
agency  official  named  in  its  public  notice 
of  information  systems. 

The  Senate  bill  requires  the  agency  to 
make  a  determination  with  respect  to  an  in- 
diyidual's  request  for  a  record  change  within 
60  days  of  the  request  and  to  permit  him  a 
hearing  within  30  days  of  a  request  for  one, 
with  extension  for  good  cause  permitted.  The 
individual  would  have  the  option  of  a  formal 
or  informal  hearing  procedure  within  the 
agency  upon  a  refusal  of  a  request  to  correct 
or  amend  a  record.  The  compromise  amend- 
ment would  require  the  agency  to  respond 
within  10  working  days  to  acknowledge  an 
individual's  request  to  amend  a  record.  Fol- 
lowing acknowledgement,  the  agency  must 
promptly  correct  the  information  which  the 
individual  believes  is  not  accurate,  relevant, 
timely  or  complete  or  inform  the  individual 
of  Its  refusal. 

If  the  individual  disagrees  with  the  re- 
fusal of  the  agency  to  amend  his  record,  the 
agency  shall  conduct  a  review  of  that  refusal 
within  30  working  days,  provided  than  an 
extension  may  be  obtained  for  good  cause. 
We  expect  that  agency  heads  will  conduct 
these  reviews  themselves  or  assign  officers  of 
the  rank  of  Deputy  Assistant  Secretary  or 
above  to  review  them. 

The  House  bill  would  not  have  permitted 
a  Federal  District  Court  to  review  de  novo 
an  agency's  refusal  to  amend  a  record.  The 
compromise  adopts  the  Senate  provision 
which  would  require  a  de  novo  review  of  such 
refusal  and  to  order  a  correction  where 
merited.  Finally,  the  compromise  requires 
that  in  any  disclosure  of  Information  sub- 
ject to  disagreement  that  the  agency  include 
with  the  disclosure  a  notation  of  any  dispute 
over  the  information  or  a  copy  of  any  state- 
ment submitted  by  the  individual  stating 
his  reasons  for  disagreement  with  the 
information. 

ACCOUNTING  FOR  DISCLOSURES 

Section  c  of  the  House  bill  requires  an 
agency  to  Inform  any  person  or  another 
agency  about  a  correction  or  notation  of 
dispute  regarding  a  record  that  has  been  dis- 
closed to  that  person  or  agency  within  two 
years  before  making  the  correction  or  nota- 
tion. It  would  not  apply  if  no  accounting  of 
the  disclosure  had  been  required.  No  such 
limitation  was  placed  upon  accounting  for 
disclosures  in  the  Senate  bill  and  the  com- 
promise measure  would  require  any  person 
or  agency  receiving  the  record  at  any  time 
before  a  notation  or  dispute  is  made  to  be 
notified  if  an  accounting  of  the  disclosures 
were  made. 

The  House  bill  requires  an  agency  to  main- 
tain an  accounting  for  disclosures  for  only 
five  years.  The  Senate  bill  places  no  limita- 
tion on  the  length  of  time  for  maintaining 
such  disclosures.  The  compromise  amend- 
ment would  require  maintaining  of  the  dis- 
closure for  five  years  or  the  life  of  the  rec- 
ord, whichever  is  longer. 

LIMITATIONS  ON  THE  TYPES  OP  INFORMATION 
COLLECTED  AND  THE  USE  OF  THIRD  PARTY 
INFORMATION 

The  Senate  bill  requires  Federal  agencies 
to  maintain  only  such  information  about  an 
individual  as  is  relevant  and  necessary  to 
accomplish  a  statutory  purpose  of  the  agen- 
cy The  House  bill  did  not  address  this 
issue.  The  compromise  amendment  modifies 
the  Senate  provision  to  permit  the  collection 
of  Information  which  would  be  required  to 
accomplish  not  only  a  purpose  set  out  by  a 


statute  but  also  a  purpose  outlined  by  a 
Presidential  Executive  Order. 

The  provision  Is  Included  to  limit  the  col- 
lection of  extraneous  information  by  Federal 
agencies.  It  requires  that  a  conscious  deci- 
sion be  made  that  the  Information  is  re- 
quired to  meet  the  needs  of  an  agency  as 
dictated  by  a  statute.  Agencies  should  for- 
mulate as  precisely  as  possible  the  policy 
objectives  to  be  served  by  a  data  gathering 
activity  before  it  is  undertaken.  It  is  hoped 
that  multiple  requests  for  Information  will 
be  reduced  and  that  agencies  will  collect  no 
more  sensitive  personal  Information  than  13 
necessary. 

The  Senate  bill  also  requires  agencies  to 
collect  information  to  the  greatest  extent 
practicable  directly  from  the  subject  when 
that  Information  could  result  in  an  adverse 
determination  about  an  individual's  rights 
and  benefits  and  privileges  under  a  Federal 
program.  The  House  bill  had  no  provision, 
but  the  compromise  amendment  accepts  the 
Senate  language.  This  section  is  designed 
to  discourage  the  collection  of  personal  in- 
formation from  third  party  sources  and 
therefore  to  encourage  the,  accuracy  of  Fed- 
eral data  gathering.  It  supports  the  principle 
that  an  individual  should  to  the  greatest 
extent  possible  be  in  control  of  information 
about  him  which  Is  given  to  the  government. 
This  may  not  be  practical  in  all  cases  for 
financial  or  logistical  reasons  or  because  of 
other  statutory  requirements.  However,  It  Is 
a  principle  designed  to  Insure  fairness  in 
information  collection  which  should  be  in-- 
stituted  wherever  possible. 

ARCHIVAL  RECORDS 

The  House  bill  provides  that  records  ac- 
cepted by  the  Administrator  of  General 
Services  for  temporary  storage  and  servicing 
shall  be  considered  for  purposes  of  this  act, 
to  be  maintained  by  the  agency  which  de- 
posits the  records.  Records  transferred  to  the 
National  Archives  after  the  effective  date  of 
this  Act  for  purposes  of  historical  preserva- 
tion are  considered  to  be  maintained  by  tlie 
Archives  and  are  subject  only  to  limited 
provisions  of  the  Act.  Records  transferred  to 
the  National  Archives  before  the  effective 
date  of  this  Act  are  not  subject  to  the  provi- 
sions of  this  Act. 

The  Senate  bill  provides  that  records  ac- 
cepted by  the  Administrator  of  General  Serv- 
ices for  temporary  storage  and  servicing  shall 
be  considered,  for  purposes  of  this  Act,  to  be 
maintained  by  the  agency  which  deposits  the 
records.  All  records  transferred  to  the  Na- 
tional Archives  for  purposes  of  historical 
preservation  are  considered  to  be  maintained 
by  the  Archives  and  are  subject  only  to  those 
provisions  of  this  Act  requiring  annual  pub- 
lic notice  of  the  existence  and  character  of 
the  information  systems  maintained  by  the 
Archives,  establishment  of  appropriate  safe- 
guards to  Insure  the  security  and  Integrity  of 
preserved  personal  information,  and  promul- 
gation and  implementation  of  rules  to  In- 
sure the  effective  enforcement  of  those  safe- 
guards. 

The  compromise  amendment  subjects  rec- 
ords transferred  to  the  National  Arcliives  for 
historical  preservation  to  a  modified  require- 
ment for  annual  public  notice.  It  is  intended 
that  the  notice  provision  not  be  applied  sep- 
arately and  specifically  to  each  of  the  many 
thousands  of  separate  systems  of  records 
transferred  to  the  Archives  prior  to  the  ef- 
fective date  of  this  Act,  but  rather  that  a 
more  general  description  be  provided  which 
pertains  to  meaningful  groupings  of  record 
systems.  However,  record  systems  transferred 
to  the  Archives  after  the  effective  date  of  this 
Act  are  individually  subject  to  the  specific 
notice  provisions.  This  coverage  Is  intended 
to  support  and  encourage  Improvements  in 
the  organization  and  cataloging  of  records 
maintained  by  the  Archives,  both  to  make 
authorized  access  to  such  records  simpler  and 
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to  insure  broader  application  to  Arclil\'al 
records  of  safeguards  for  data  security  and 
confidentiality. 

MORATORIUM  ON  THE  USE  OF  THE  SOCIAL 
SECURITY   ACCOtTNT  NUMBER 

The  House  bill  provides  that  a  Federal 
agency,  or  a  State  or  local  government  act- 
ing In  compliance  with  Federal  law  or  a 
federally  assisted  program,  is  prohibited 
from  denying  to  individuals  rights,  benefits 
or  privileges  by  reason  of  refusal  to  disclose 
the  social  security  account  number.  Any 
such  governmental  agency  is  further  pro- 
hibited from  utilizing  the  social  security 
account  number  for  purposes  apart  from 
verification  of  individual  Identity  except 
where  another  purpose  is  specifically  au- 
thorized by  law.  Exempt  from  these  prohibi- 
tions are  systems  of  records  in  existence 
and  operating  prior  to  January  1,  1975.  Ex- 
emption is  further  granted  where  disclosure 
of  a  social  security  account  number  is  re- 
quired by  Federal  law. 

The  Senate  bill  provides  that  a  Federal 
aeency,  or  a  State  or  local  government,  is 
prohibited  from  denying  to  individuals 
rights,  benefits  or  privileges  by  reason  of 
refusal  to  disclose  the  social  security  account 
number.  Persons  engaged  in  the  business  of 
commercial  transactions  or  activities  are 
prohibited  from  discriminating  against  any 
Individual  in  the  course  of  such  activities 
by  reason  of  refusal  to  disclose  the  social 
security  account  number.  Exempt  from 
these  prohibitions  are  systems  of  records  in 
existence  and  operating  prior  to  January  1, 
1975.  Also  exempt  are  disclosures  of  the  so- 
cial security  account  number  required  by 
Federal  law.  This  section  further  provides 
that  any  Inderal,  State  or  local  government 
agency  or  any  person  who  requests  an  indi- 
vidual to  disclose  his  social  security  number 
shall  Inform  that  individual  whether  that 
disclosure  is  mandatory  or  voluntary,  by 
what  statutory  or  other  authority  such 
number  Is  solicited,  what  uses  will  be  made 
Of  It,  and  what  rules  of  confidentiality  will 
govern  it. 

The  compromise  amendment  changes  the 
House  language  by  broadening  the  coverage 
of  State  and  local  governments  so  as  to  pro- 
hibit any  new  activity  by  such  a  government 
that  would  condition  a  right,  benefit  or 
privilege  upon  an  individual's  disclosure  of 
his  social  security  account  number. 

To  clarify  the  intent  of  the  Senate  and 
House,  the  grandfather  clause  of  this  section 
was  re-stated  to  exempt  only  those  govern- 
mental uses  of  the  social  security  account 
number  continuing  from  before  January  1, 
1975,  pursuant  to  a  prior  law  or  regulation 
that,  for  purposes  of  verifying  identity,  re- 
quired individuals  to  disclose  their  social 
security  account  number  as  a  condition  for 
exercising  a  right,  benefit,  or  privilege.  Thus, 
for  illustration,  after  January  1,  1975,  it  will 
be  unlawful  to  commence  operation  of  a 
State  or  local  government  procedure  that 
requires  individuals  to  disclose  their  social 
security  account  niunber  in  order  to  register 
a  motor  vehicle,  obtain  a  driver's  license  or 
other  permit,  or  exercise  the  right  to  vote 
In  an  election.  The  House  section  was 
amended  to  include  the  Senate  provision 
for  informing  an  indivldiial  requested  to  dis- 
close his  social  security  account  number  of 
the  nature,  authority  and  purpose  of  the 
request.  This  provision  is  intended  to  permit 
an  individual  to  make  an  informed  decision 
whether  or  not  to  disclose  the  social  security 
account  number,  and  it  is  intended  to  bring 
recognition  to,  and  discourage,  vuinecessary 
or  Improper  uses  of  that  number. 

MAILING  LISTS 

The  Senate  bill  prohibits  the  sale  or  rental 
of  an  Individual's  name  and  address  by  a 
Federal  agency  \inless  such  action  Is  specifi- 
cally authorized  by  law.  This  section  further 


provides  that  upon  written  request  of  any  in- 
dividual, any  person  engaged  In  Interstate 
commerce  who  maintains  a  mailing  list  shall 
remove  the  individual's  name  and  address 
from  such  list. 

The  compromise  amendment  accepts  the 
Senate  prohibition  of  the  sale  or  rental  of 
mailing  lists  by  Federal  agencies.  Names  and 
addresses  associated  with  other  personal  in- 
formation obtained  by  Federal  agencies  pur- 
suant to  statute  or  executive  order,  or  by 
unauthorized  means,  are  thus  not  permitted 
to  be  sold  or  rented  to  the  public.  Public  dis- 
closure of  mailing  lists  by  authority  of  Sec- 
tion 652(b),  the  Freedom  of  Information  Act, 
or  by  authority  of  other  Federal  law,  is  not 
prohibited.  Public  disclosure  would  be  per- 
mitted in  certain  other  circumstances  where 
the  agency  determines  that  the  potential  for 
adverse  effects  from  such  disclosure  on  the 
privacy  or  other  rights  of  persons  on  a  mail- 
ing list  are  inconsequential  and  that  the 
benefits  likely  to  accrue  to  such  persons  and 
to  the  general  public  are  clear  and  signifi- 
cant. In  this  regard,  a  directive  from  the 
Office  of  Management  and  Budget  forbidding 
disclosure  by  Federal  agencies  of  a  person's 
name  absent  his  specific  consent  would  be 
relevant  to  the  intent  of  this  subsection. 

RULEMAKING  PROCEDURES  FOR  MAKING 
EXEMPTIONS 

To  obtain  an  exemption  from  certain  pro- 
visions of  this  Act  under  the  House  bill, 
agencies  entitled  to  those  exemptions  would 
be  required  to  public  notice  of  the  proposed 
exemptions  in  the  Federal  Register  pursuant 
to  Section  553  of  the  Administrative  Proce- 
dures Act  permitting  comments  to'  be  sub- 
mitted in  writing  for  inclusion  in  the  Record 
with  such  exemptions. 

The  Senate  bill  applied  a  much  more 
stringent  standard  and  would  have  required 
agencies  to  hold  adjvidicatory  hearings  as 
provided  in  APA  Sections  556  and  557.  The 
compromise  agreement  would  no  longer  re- 
quire full  adjudicatory  preceeding  by  any 
agency  seeking  an  exemption  permitted 
under  the  act.  However,  agencies  would  still 
be  required  to  publish  notice  of  a  proposed 
rulemaking  in  the  Federal  Register  and  could 
not  waive  the  30  day  period  for  such  publica- 
tion. In  addition  it  is  specifically  provided 
in  this  act  that  agencies  obtaining  such  ex- 
emptions state  the  reasons  why  the  system 
of  records  is  to  be  exempted.  Should  ob- 
jection be  filed  with  the  Commission  to  any 
rulemaking  exemption,  it  is  expected  that 
the  agency  would  respond  specifically  to 
each  objection  in  setting  forth  its  reason  in 
support  of  the  exemption. 

DUTIES  OF  THE  OFFICE  OF  MANAGEMENT 
AND  BUDGET 

Under  the  Senate  bill  the  Privacy  Protec- 
tion Commission  was  directed  to  develop 
model  guidelines  and  conduct  certain  over- 
sight of  the  implementation  of  this  Act  to 
Federal  agencies.  Since  the  compromise 
amendment  would  change  the  scope  of  au- 
thority of  the  commission,  it  was  felt  there 
remained  a  need  for  an  agency  within  the 
government  to  develop  guidelines  and  regu- 
lations for  agencies  to  use  in  implementing 
the  provisions  of  the  Act  and  to  provide  con- 
tinuing assistance  to  and  oversight  of  the 
implementation  of  the  provisions  of  this 
Act  by  the  agencies. 

This  function  has  been  assigned  to  the 
Office  of  Management  and  Budget. 

REPORTS  ON   NEW  SYSTEMS 

Under  the  Senate  bill  the  Privacy  Pro- 
tection Commission  was  to  have  a  central 
role  in  evaluating  proposals  to  establish  or 
alter  new  systems  of  information  in  the  Fed- 
eral government.  If  the  commission  had  de- 
termined that  such  a  proposal  was  not  in 
compliance  with  the  standards  established 
by  the  Senate  bill  the  agency  which  prepared 
the  report  could  not  proceed  to  establish 
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or  modify  an  information  system  for  60 
days  in  order  to  give  the  Congress  and  the 
President  an  opportunity  to  review  that  re- 
port and  the  commission's  recommendations. 

The  compromise  amendment  still  would 
require  that  agencies  provide  adequate  ad- 
vance notice  to  the  Congress  and  to  the  Of- 
fice of  Management  and  Budget  of  any  pro- 
posal to  establish  or  alter  a  system  of  records 
in  order  to  permit  an  evaluation  of  the  pri- 
vacy impact  of  that  proposal.  In  addition 
to  the  privacy  impact,  consideration  should 
be  given  to  the  effect  the  proposal  may  have 
on  our  Federal  system  and  on  the  separation 
of  powers  between  the  three  branches  of 
government.  These  concerns  are  expressed  in 
connection  with  recent  proposals  by  the  Gen- 
eral Services  Administration  and  Depart- 
ment of  Agriculture  to  establish  a  giant  data 
facility  for  the  storing  and  sharing  of  in- 
formation between  those  and  perhaps  other 
departments.  The  language  in  the  Senate 
report  on  pages  64-66  reflects  the  concern  at- 
tached to  the  inclusion  of  this  language  in 
S.  3418. 

The  acceptance  of  the  compromise  amend- 
ment does  not  question  the  motivation  or 
need  for  improving  the  Federal  government's 
data  gathering  and  handling  capabilities.  It 
does  express  a  concern,  however,  that  the 
office  charged  with  central  management  and 
oversight  of  Federal  activities  and  the  Con- 
gress have  an  opportunity  to  examine  the 
impact  of  new  or  altered  data  systems  on 
our  citizens,  the  provisions  for  confiden- 
tiality and  security  in  those  systems  and  the 
extent  to  which  the  creation  of  the  system 
will  alter  or  change  interagency  or  intergov- 
ernmental relationships  related  to  informa- 
tion programs. 

GOVERNMENT  CONTRACTS 

The  Senate  bill  would  have  extended  its 
provisions  outside  the  Federal  government 
only  to  those  contractors,  grantees  or  par- 
ticipants in  agreements  with  the  Federal  gov- 
ernment, where  the  purpose  of  the  contract, 
grant  or  agreement  was  to  establish  or  alter 
an  information  system.  It  addressed  a  con- 
cern over  the  policy  governing  the  sharing 
of  Federal  criminal  history  information  with 
State  and  local  government  law  enforcement 
agencies  and  for  the  amount  of  money  which 
has  been  spent  through  the  Law  Enforcement 
Assistance  Administration  for  the  purchase 
of  State  and  local  government  criminal  in- 
formation systems. 

The  compromise  amendment  would  now 
permit  Federal  law  enforcement  agencies  to 
determine  to  what  extent  their  information 
systems  would  be  covered  by  the  Act  and  to 
what  extent  they  will  extend  that  coverage 
to  those  with  which  they  share  that  infor- 
mation or  resources. 

At  the  same  time  it  is  recognized  that 
many  Federal  agencies  contract  for  the  op- 
eration of  systems  of  records  on  behalf  of 
the  agency  in  order  to  accomplish  an  agency 
function.  It  was  provided  therefore  that  such 
contracts  if  agreed  to  on  or  after  the  effective 
date  of  this  legislation  shall  provide  that 
those  contractors  and  any  employees  of  those 
contractors  shall  be  considered  to  be  em- 
ployees of  an  agency  and  subject  to  the  pro- 
visions of  the  legislation. 

DEFINITION  OF  RECORD 

The  definition  of  the  term  "Record"  as 
provided  in  the  Hovise  bill  has  been  expanded 
to  assure  the  intent  that  a  record  can  in- 
clude as  little  as  one  descriptive  item  about 
an  individual  and  that  such  records  may  in- 
corporate but  not  be  limited  to  information 
about  an  individual's  education,  financial 
transactions,  medical  history,  criminal  or 
employment  records,  and  that  they  may  con- 
tain his  name,  or  the  identifying  number, 
symbol,  or  other  identifying  particularly  as- 
signed to  the  individual,  such  as  a  finger  or 
voice  print  or  a  photograph.  The  amended 
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definition  was  adopted  to  more  closely  re- 
flect the  definition  of  "personal  informa- 
tion" as  used  in  the  Senate  bill. 

DEFINITION  OF  THE  TERM  AGENCY 

Some  questions  have  been  raised  regard- 
ing the  applicability  of  H.R.  16373  and  S. 
3418  to  the  U.S.  Postal  Service,  the  Postal 
Rate  Commission  and  similarly  related  en- 
tities. 

H.R.  16373  defines  "agency"  to  mean  an 
agency  as  defined  in  Section  552(e)  of  Title 
V.  S.  3418  defines  the  term  "Federal  agency" 
to  mean  any  department,  agency,  instru- 
mentality, or  establishment  in  the  Execu- 
tive Branch  of  the  Government  of  tlie  United 
States  and  includes  any  officer  or  employee 
thereof. 

A  compromise  agreement  adopts  the  def- 
inition by  reference  to  section  552(e)  as 
provided  in  H.R.  16373.  It  is  the  Intention  of 
the  House  and  Senate  that  the  Federal  Pri- 
vacy Act  clearly  apply  to  the  Postal  Service, 
the  Postal  Rate  Commission,  and  government 
corporations  or  government  controlled  cor- 
porations now  in  existence  or  which  may  be 
created  in  the  future  as  provided  in  Public 
Law  93-502,  the  amendments  to  the  Free- 
dom of  Information  Act. 

WhUe  Section  410(a)  of  Title  39  of  the 
U.S.  Code  exempts  the  Postal  Service  and 
Postal  Rate  Commission  from  legislation 
generally  applicable  to  Federal  agencies, 
barring  a  clear  expression  of  Congressional 
intent  to  the  contrary,  is  the  considered  in- 
tent of  the  committees  which  consider  this 
legislation  that  it  should  apply  to  the  Postal 
Service  and  Postal  Rate  Commission,  not- 
withstanding the  operation  of  Title  39  Sec- 
tlon  14(a)  of  the  United  States  Code. 

Mr.  ERVIN.  Mr.  President,  I  have  also 
prepared  a  statement  giving  credit  to 
members  of  the  Government  Operatioris 
Committee,  and  anotlier  statement  giv- 
ing credit  to  members  of  the  Subcom- 
mittee on  Constitutional  Rights,  which 
worked  on  privacy  matters  for  many 
years,  commending  them  for  their  work. 

I  would  like  to  ask  unanimous  consent 
these  be  printed  in  the  Record  at  this 
point. 

There  being  no  objection,  the  state- 
ments were  ordered  to  be  printed  in  the 
Record,  as  follows: 

Statement  to  Members  of  the  Government 
Oper.'^tion  Committee 

Mr.  President,  S.  3418  represents  the  c\il- 
mination  of  many  months  of  work  by  the 
Committee  on  Government  Operations  to 
fashion  legislation  tliat  will  guarantee  the 
rights  of  all  Americans  with  respect  to  the 
gathering,  use,  and  disclosure  of  information 
about  them  by  the  Federal  Government. 

Again,  I  want  to  express  my  gratitude  to 
two  members  of  this  committee  who  have 
helped  make  this  legislation  possible  Senator 
Percy  from  Illinois,  tlie  ranking  minority 
member,  and  Senator  Muskie  from  Maine, 
the  chairman  of  the  Subcommittee  on  Inter- 
governmental Relations. 

Their  efforts,  and  that  of  their  staffs  have 
been  indispensible  in  helping  to  reach  the 
compromise  reflected  in  the  amendments 
adopted  by  the  Senate  today. 

Great  credit  also  is  due  to  Senator  Ribicoff, 
Senator  Javits  and  the  other  cosponsors  of 
this  legislation  as  well  as  to  all  the  members 
of  the  Committee  on  Government  Opera- 
tions. Without  their  many  valuable  contribu- 
tions, we  would  have  been  unable  to  develop 
the  sensible  bill  that  the  committee  reported 
unanimously  to  the  Senate. 

Finally,  the  Committee  wishes  to  express 
appreciation  for  the  valuable  time  and  effort 
devoted  to  the  drafting  of  this  legislation  by 
Mr.  Bill  Ticer,  in  the  ofBce  of  the  Senate 
Legislative  Counsel. 


Mr.  President,  I  am  pleased  to  note  that 
the  compromise  which  has  been  reached  be- 
tween the  Senate  and  the  House  on  this  pri- 
vacy legislation  will  provide  for  tlie  estab- 
lishment of  a  Privacy  Protection  Study 
Commission.  While  the  scope  of  the  com- 
mission's authority  is  not  as  broad  as  we 
had  sought  in  the  Senate  bill,  it  should 
serve  as  an  important  function  in  provid- 
ing the  President  and  the  Congress  with  the 
kind  and  caliber  of  information  about  prob- 
lems related  to  privacy  in  the  public  and 
private  sectors  which  are  needed  to  make 
informed  decisions. 

I  believe  that  this  bill  also  strengthens 
the  ability  of  the  individual  to  enforce  the 
rights  granted  to  lilm  under  this  act  from 
the  provisions  which  were  contained  in  tlie 
Hovise  measure. 

Finally  the  compromise  bill  contains  the 
minimum  recommendatior.s  made  for  pro- 
tecting privacy  and  for  establishing  rules 
of  due  process  for  the  Government's  use  of 
computer  technology  for  personal  data  sys- 
tems. 

It  is  in  keeping  with  the  recommenda- 
tion of  the  Committee  on  Government  Opera- 
tions which  stated  the  purpose  of  the  Sen- 
ate bill  is  to: 

Promote  government  respect  for  the  pri- 
vacy of  citizens  by  requiring  all  departments 
and  agencies  of  the  executive  branch  and 
their  employees  to  observe  certain  constitu- 
tional rules  in  the  computerizing,  collection, 
management,  iise  and  disclosure  of  personal 
information  about  individuals. 

It  is  to  promote  accountability,  responsi- 
bility, legislative  oversight,  and  open  gov- 
ernment with  respect  to  the  use  of  computer 
technology  in  the  personal  Information  sys- 
tems and'  data  banks  of  the  Federal  gov- 
ernment and  with  respect  to  all  of  its  other 
manual  or  mechanized  files. 

It  is  designed  to  prevent  the  kind  of  il- 
legal, unwise,  over-broad,  investigation  and 
record  surveillance  or  law-abidmg  citizeys 
v/hich  has  resulted  in  recent  years  from  ac- 
tions of  some  over-zealous  investigators,  from 
tlie  curiosity  of  some  government  admini- 
strators, ancl  from  the  wrongful  disclosure 
and  use  of  personal  files  held  by  Federal 
agencies. 

It  is  to  prevent  the  secret  gathering  of 
information  or  the  creation  of  secret  infor- 
mation systems  or  data  banks  on  Americans 
by  employees  of  the  departments  and 
agencies  of  the  Executive  branch. 

It  is  designed  to  set  in  motion  a  long- 
overdue  evaluation  of  the  needs  of  the  Fed- 
eral government  to  acquire  and  retain  per- 
sonal information  on  Americans,  by  requir- 
ing stricter  review  within  agencies  or  criteria 
for  collection  and  retention  of  sucli  infor- 
mation. 

It  is  also  to  promote  observance  of  valued 
principles  of  fairness  and  individual  privacy 
by  those  who  develop,  operate  and  admini- 
ster other  major  institutional  and  organiza- 
tional data  banks  of  government  and  society. 

While  this  is  a  momentovis  day  for  the  Sen- 
ate, it's  work  in  the  field  of  privacy  is  not 
completed  with  the  adoption  of  this  legis- 
lation. It  will  require  aggressive  oversight  by 
the  Committee  on  Government  Operations, 
and  I  would  hope  that  Senator  Muskie 
through  his  Subcommittee  on  Intergovern- 
mental Relations,  and  that  Senator  Percy,  as 
the  ranking  minority  member  of  the  Com- 
mittee on  Government  Operations,  will  con- 
tinue to  exercise  their  leadership  in  this  re- 
gard. 

Statement  to  Members  of  the  Subcommittee 
ON  Constitutional  Rights 
Mr.  Ervin,  Mr.  President,  when  the  Senate 
approved  S.  3418  in  November,  I  paid  tribute 
to  the  contributions  of  the  members  and  the 
staff  of  the  Government  Operations  Com- 
mittee and  to  t  he  staffs  of  the  members  of 
the  Committee  who  had  worked  on  the  bill. 


I  wish  to  acknowledge  also  the  valuable  con- 
tributions of  the  Committee's  special  con- 
sultant. Professor  Alan  F.  Westin  of  Colum- 
bia University,  whose  testimony  in  June  and 
expert  counsel  through  the  summer  provided 
the  basis  for  policy  judgments  and  for  de- 
tailed amendment  of  the  bill  in  order  that  a 
workable  proposal  could  be  reported  to  the 
Senate.  Professor  Christopher  Pyle  of  the 
John  Jay  College  of  Criminal  Justice  in  New 
York,  also  rendered  valuable  assistance  to 
the  Committee,  as  he  has  during  his  service 
as  a  consultant  of  the  Constitutional  Rights 
Subcommittee. 

Much  credit  is  also  due  to  Lawrence  Baskir, 
former  chief  counsel  of  the  Constitutional 
Rights  Subcommittee,  Mark  Giteustein,  pres- 
ent chief  Counsel  of  the  Subcommittee,  Irene 
Margolis,  Dorothy  Glanjer  and  the  rest  of 
the  Subcommittee  staff  who  helped  immeas- 
urably in  the  development  of  the  bill  and 
report  during  the  joint  hearings  and  study. 

Furthermore,  no  person  who  has  v/alked 
on  Capitol  Hill  merits  greater  commenda- 
tion in  this  connection  than  Marcia  Mac- 
Naugliton,  who  served  for  a  substantial  time 
on  the  staff  of  the  Subcommittee  on  Consti- 
tutional Rights  and  made  herself  most 
knowledgeable  in  respect  to  privacy  and  the 
threats  to  it.  During  past  months  she  left 
the  academic  world  temporarily  to  aid  the 
Senate  Committee  on  Government  Opera- 
tions in  the  drafting  of  S.  3418. 

I  believe  the  conipreliensive  hei.rings  and 
studies  of  the  Constitutional  Rights  Sub- 
committee have  helped  to  provide  the  Con- 
gress with  an  excellent  basis  for  this  and 
other  needed  legislation  in  years  to  come. 
I  hope  the  many  published  volumes  of  the 
result  of  the  Subcommittee's  worli  on  pri- 
vacy, computers  and  data  banks  will  aid 
those  working  on  this  subject  in  the  future. 
The  members  who  serve  on  that  Subcommit- 
tee have  made  many  contributions  to  the 
protection  of  privacy  by  their  sponsorship 
of  legislation  and  their  support  and  partici- 
pation of  the  investigations  ancl  reports 
wliich  were  nee  led  to  draft  legislation.  They 
have  also  provided  the  Executive  Branch  with 
the  background  and  information  for  reports 
and  action  to  protect  privacy  and  I  hope 
officials  in  all  federal  departments  and  agen- 
cies will  continue  to  take  advantage  of  this 
researcli  and  this  doctimentation  of  public 
concern  over  governmental  incursion  on  in- 
dividual freedoms. 

Since  the  Senate  and  tlie  House  passed 
their  respective  privacy  bills,  Jim  Davidson 
has  labored  tirelessly  to  reconcile  their 
varying  provisions  and  thus  make  the  en- 
actment of  legislation  to  protect  the  rights 
of  privacy  of  Americans  possible.  I  will  al- 
ways be  grateful  to  him  for  his  most  help- 
ful assistance  to  me. 

Mr.  ERVIN.  Mr.  President,  I  would 
urge  all  Members  of  the  Senate  to  sup- 
port these  amendments  with  my  assur- 
ance that  I  have  been  informed  by  the 
House  that  the  House  will  immediately 
take  them  and  send  the  bill  to  the  White 
House  and  we  will  have,  for  the  first  time 
in  the  histoi-y  of  our  Nation,  some  effec- 
tive privacy  legislation. 

Mr.  PERCY.  Mr.  President,  the  com- 
promise privacy  bill  we  bring  before  the 
Senate  today  is  a  remarkable  achieve- 
ment. It  marks  the  culmination  of  more 
than  10  years  of  concern  and  attention 
by  the  Congress  to  the  fundamental  issue 
of  personal  privacy.  It  represents  the 
continuing  efforts  by  the  distinguished 
senior  Senator  from  North  Carolina  (Mr. 
Ervin)  to  cultivate  that  concern  and  I 
believe  this  legislation  is  a  fine  tribute 
to  Senator  Ervin's  work. 

I  would  like  to  strongly  commend  the 
staff  of  the  Govei-nment  Operations  Com- 
mittee in  their  efforts  to  produce  a  com- 
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promise  with  the  House.  Their  diligent 
efforts  have  been  quite  crucial  to  the 
successful  resolution  of  extremely  diflB- 
cult  policy  differences.  In  this  regard,  I 
would  like  to  give  a  special  commenda- 
tion and  extend  my  appreciation  to  Mr. 
Bill  Ticer,  office  of  the  Senate  Legislative 
Counsel,  for  his  dedicated  assistance  to 
the  committee  staff  during  the  past  6 
months.  I  understand  that  his  partici- 
pation was  of  immense  value  in  clarify- 
ing difficult  portions  of  the  legislation. 

I  also  commend  Congressman  Moor- 
head  of  Permsylvania,  Congressman 
Erlenborn,  and  Congressman  Gold- 
water  for  their  diligent  efforts  in  con- 
nection with  this  legislation. 

I  am  pleased  to  note  that  the  com- 
promise which  has  been  reached  does  in- 
clude a  provision  for  a  2 -year  Privacy 
Protection  Study  Commission.  While  this 
Commission  does  not  retain  some  of  the 
enforcement  powers  afforded  to  it  in  the 
Senate-passed  bill,  S.  3418, 1  believe  that 
it  is  certainly  equipped  to  perform  the 
functions  intended  by  the  Senate.  The 
Commission  will  be  responsible  for  as- 
sembling experts  in  the  fields  of  com- 
puter science,  law,  social  sciences,  busi- 
ness, and  Government  to  study  and  rec- 
ommend solutions  to  privacy  problems 
not  adequately  addi'essed  by  this  bill.  I 
believe  that  the  Commission  will  serve 
to  keep  focused  attention  on  this  im- 
portant issue  of  public  policy  so  that 
Federal  agencies.  State  and  local  govern- 
ments, and  private  organizations  will 
continue  to  implement  the  basic  prin- 
ciples of  fair  treatment  for  personal  data 
contained  in  this  bill. 

I  am  pleased  that  the  compromise  bill 
contains  the  provision,  introduced  by 
Senator  Goldwater  and  myself,  to  limit 
abuses  of  the  social  security  number.  I 
look  forward  to  a  more  final  solution  to 
the  problems  associated  with  this  num- 
ber, which  Is  widely  used  as  a  universal 
Identifier  in  this  country.  The  Privacy 
Protection  Study  Commission  will  study 
the  problem  and  bring  back  to  the  Con- 
gress policy  recommendations  on  this 
matter. 

Finally,  I  am  pleased  that  Congress  has 
acted  with  authority  to  establish,  across 
the  board  in  the  Federal  Government, 
fundamental  protections  of  personal  pri- 
vacy. The  challenge  now  rests  with  the 
Federal  agencies  to  adopt  regulations  and 
Implement  procedures  to  carry  out  the 
intent  of  this  statute.  We  intend  to  work 
with  the  agencies  and  we  hope  that  they 
Will  cooperate  fully,  in  return,  with  the 
Government  Operations  Committees  of 
both  Houses,  in  their  oversight  capacity, 
and  with  the  Privacy  Protection  Study 
Commission,  in  its  study  capacity. 

Mr.  MUSKIE.  Mr.  President,  this  is  a 
momentous  day  for  the  Senate  and  for 
every  citizen  of  this  country  on  whom 
the  Government  maintains  a  record. 

The  compromise  agi'eement  which  has 
been  worked  out  between  the  Senate  and 
the  House  under  the  able  leadership  of 
the  chairman  of  the  Committee  on  Gov- 
ernment Operations,  Mr.  Ervin,  repre- 
sents the  first  major  assault  on  the  inva- 
sion of  privacy  in  recent  decades. 

Mr.  President,  I  would  like  to  note  the 
outstanding  work  in  the  development  of 


this  bill  by  Mr.  James  H.  Davidson,  of 
the  staff  of  my  Subcommittee  on  Inter- 
governmental Relations,  who  has  spent 
countless  hours  working  on  this  legisla- 
tion. 

The  passage  of  this  legislation  will 
rightfully  earn  for  this  Congress  the  rep- 
utation as  the  Privacy  Congress. 

While  the  courts  have  begun  to  recog- 
nize the  capacity  and  the  practices  of 
the  government  to  invade  the  privacy  of 
its  citizens,  it  is  the  responsibility  of  the 
Congress  to  develop  the  legislative  pro- 
tection against  those  Invasions. 

The  Federal  Privacy  Act  draws  upon 
the  constitutional  and  judicial  recogni- 
tion accorded  to  the  right  of  privacy  and 
translates  it  into  a  system  of  procedural 
and  substantive  safeguards  against  ob- 
trusive Government  information-gather- 
ing practices. 

Until  now  we  have  allowed  techno- 
logical advances  in  Federal  recordkeep- 
ing to  outpace  our  efforts  to  control  and 
safeguard  the  information  we  have  col- 
lected. This  act  would  restore  balance 
against  those  advances  by  adding  new 
protections  for  every  citizen. 

I  am  pleased  to  note  that  this  act  has 
developed  an  important  balance  between 
the  rights  of  privacy  of  each  of  our  citi- 
zens and  the  public  need  for  disclosure  of 
Government  materials  under  the  Fi'ee- 
dom  of  Information  Act. 

Mr.  President,  this  legislation  incor- 
porates fundamental  rights  of  fair  in- 
formation practices  into  Federal  infor- 
mation systems.  It  is  an  important  be- 
ginning. And  I  hope  to  be  able  to  follow 
the  implementation  of  this  act  in  the 
next  Congress  through  the  work  of  my 
Subcommittee  on  Intergovernmental 
Relations. 

Mr.  BROCK.  Will  the  Senator  yield? 

Mr.  ERVIN.  I  yield  to  the  Senator 
from  Tennessee. 

Mr.  BROCK.  Mr.  President,  may  I 
take  a  moment  to  express  my  gratitude 
to  the  Senator  from  North  Carolina  for 
his  leadership  in  a  matter  in  which  I 
have  had,  as  so  many  othei-s  have  had,  a 
great,  continuing,  and  growing  concern. 
The  privacy  bill  is  a  much-needed  piece 
of  reform  legislation  which  I  am  proud 
to  have  sponsored. 

There  is  no  question  about  the  abuse 
of  personal  privacy  in  this  country,  and 
it  is  gi'owing  at  a  geometric  rate  each 
year.  I  understand,  for  example,  that  it 
is  presently  possible  to  have  every  tele- 
phone in  America  bugged. 

Privacy  is  not  a  privilege,  it  is  a  basic 
right,  a  fundamental  freedom  which  is 
deeply  rooted  in  our  American  heritage. 
It  is  the  ability  to  be  secure  in  our 
homes,  persons,  and  papers.  We  simply 
must  take  firm  and  specific  action  to 
protect  the  people  of  this  Nation  from 
the  erosion  of  their  personal  liberties. 

This  bill,  which  addresses  itself  to  the 
use  and  abuse  of  Federal  data  banks,  es- 
tablishes several  basic  standards.  First, 
only  relevant  personal  information  can 
be  collected,  and  the  individual  must  be 
informed  as  to  which  data  is  required, 
which  is  voluntary,  why  it  is  needed,  and 
under  which  authority.  Second,  only 
timely  data  may  be  maintained  and  dis- 
seminated, and  access  to,  and  security 


of,  the  data  must  be  regulated.  Addition- 
ally, the  nature  of  all  data  banks  must 
be  announced.  Individuals  will  have  ac- 
cess to  inspect  their  records  and  must  be 
told  the  source  of  the  data  and  how  it 
is  used.  Finally,  information  challenged 
by  an  individual  must  be  reinvestigated 
and,  where  proper,  modified  or  corrected. 

I  personally  want  to  express  my  great 
debt  to  the  Senator  from  North  Caro- 
lina for  his  efforts  to  remedy  this 
problem. 

We  did  have  differences  with  the 
House,  but  the  compromise  is  an  effort 
to  deal  with  those  differences  in  a  very 
frank  and  very  healthy  way. 

I  appreciate  the  result  of  the  labors  of 
the  gentleman  and  I  want  him  to  know 
it. 

Mr.  ERVIN.  I  thank  my  friend  from 
Tennessee  and  want  to  commend  him 
for  the  work  he  did  in  the  Government 
Operations  Committee  in  this  legislation. 

Mr.  President,  I  ask  for  the  yeas  and 
nays  on  the  motion. 

The  PRESIDING  OFFICER.  Is  there 
a  sufficient  second?  There  is  a  sufficient 
second. 

The  yeas  and  nays  were  ordered. 

Mr.  ERVIN.  I  yield  the  floor. 

Ml-.  HRUSKA.  Mr.  President. 

The  PRESIDING  OFFICER.  The  Sen- 
ator from  Nebraska. 

Mr.  HRUSKA.  Mr.  President,  I  yield 
to  the  Senator  from  West  Virginia,  re- 
serving my  right  to  the  floor,  for  a  brief 
statement. 


*     *     *     *  * 
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PRIVACY  ACT  OF  1974 

The  Senate  continued  with  the  con- 
sideration of  the  message  from  the  House 
of  Representatives  on  the  bill  (S.  3418) 
to  establish  a  Privacy  Protection  Com- 
mission, to  provide  management  systems 
in  Federal  agencies  and  certain  other 
organizations  wtih  respect  to  the  gather- 
ing and  disclosure  of  information  con- 
cerning individuals,  and  for  other 
purposes. 

The  PRESIDING  OFFICER.  The  Sen- 
ator from  Nebraska. 

Mr.  HRUSKA.  Mr.  President,  I  rise  to 
suggest  that  the  consideration  of  the  in- 
stant bill,  S.  3418,  pursuant  to  the  mo- 
tion of  the  Senator  from  North  Carolina, 
Is  not  exactly  in  keeping  with  the  better 
traditions  of  this  body  regarding  con- 
sideration of  legislative  of  this  gravity. 

I  am  not  going  to  take  very  long,  but  I 
would  like  to  recite  briefly  the  chronology 
of  this  legislation  and  what  we  are  doing 
here  today. 

Last  month,  Mr.  President,  S.  3418  was 
approved  by  this  body  and  sent  to  the 
other  body.  The  bill,  incidentally,  as 
passed  by  the  Senate,  was  about  40 
printed  pages  in  length. 

The  House  also  passed  a  measure,  at 
approximately  the  same  time,  H.R.  16373, 
which  dealt  with  the  question  of  privacy 
individuals'  records.  While  many  provi- 
sions of  the  House  and  Senate  bill  were 
similar,  the  Senate  version  contained 
provisions  establishing  a  privacy  com- 
mission, with  far  reaching  powers,  and 
providing  extensive  coverage  of  law  en- 
forcement records,  features  not  found  in 
the  House  bill. 

The  other  body  took  the  Senate  bill 
S.  3418,  and,  upon  consideration  thereof, 
voted  to  strike  all  but  the  enacting  clause 
and  insert  entirely  in  place  therein  the 
text  of  H.R.  16373,  which  consisted  of 
approximately  20  printed  pages.  Appar- 
ently, the  members  of  the  Senate  Gov- 
ernment Operations  Committee  were  dis- 
pleased with  the  House  version.  There 
was  contact  established  between  the 
staff  of  the  Government  Operations 
Committee  of  the  Senate  and  the  staff  of 
the  Government  Operations  Committee 
of  the  House.  There  emanated  there- 
from, Mr.  President,  the  text  and  the 
substance  of  the  motion  now  pending  by 
way  of  an  amendment  to  the  House  bill, 
which  I  understand  was  completed 
yesterday. 


This  text,  Mr.  President,  was  sub- 
mitted to  my  office  less  than  24  hours  ago. 
It  consists  of  approximately  40  pages  of 
typewritten  material.  It  is  in  many 
respects  from  the  bill  as  passed  by  the 
Senate  in  the  original  instance.  And  it  is 
different  than  the  text  of  the  bill  that 
was  approved  by  the  other  body. 

In  addition  to  that  text,  I  was  fur- 
nished by  the  very  courteous  and  dis- 
tinguished Senator  from  North  Carolina 
with  a  copy  of  his  remarks,  consisting  of 
an  analysis  of  House  and  Senate  com- 
promise amendments  to  the  Federal 
Privacy  Act. 

Let  me  suggest,  Mr.  President,  that 
this  occurred  about  24  hours  ago.  I  be- 
lieve I  received  these  remarks  probably 
at  4  o'clock  yesterday  afternoon  and  the 
actual  text  of  the  amendment  shortly 
after  6  p.m. 

We  adjourned  the  Senate,  Mr.  Presi- 
dent, at  about  6:40  p.m.  yesterday.  We 
convened  at  9:30,  as  I  remember  it.  I 
have  been  in  committee  most  of  the  day. 
I  started  my  first  committee  meeting  at 
9:30  this  morning. 

I  know  all  of  my  colleagues  have  been 
very  busy  in  the  later  part  of  this  ses- 
sion, in  the  closing  hours  of  this  session. 

I  make  no  apology  for  the  fact  that  I 
did  not  have  time  to  read  and  to  study 
this  bill,  nor  the  remarks  of  the  Senator 
from  North  Carolina.  I  did  impose  upon 
my  staff  for  the  consumption  on  their 
part  of  a  little  midnight  oil.  I  find,  Mr. 
President,  it  is  not  quite  as  easy  to  ex- 
plain the  lack  of  difference  between  the 
House  bill  and  the  compromise  bill  as  we 
might  imagine. 

There  are  some  things  that  are  of  real 
substance.  There  are  some  items  that 
are  of  very  substantial  difference;  and, 
in  my  judgment,  some  items,  on  the 
basis  of  this  staff  analysis,  that  would 
bear  close  study  and  scrutiny,  and  which 
should  receive  a  little  more  deliberate 
treatment  than  a  mere  consideration  of 
the  motion  of  amendment  as  proposed, 
and  which  we  are  considering  now. 

Let  me  suggest,  Mr.  President,  first  of 
all  there  is  the  suggestion,  and  there  is 
the  representation  made,  that  the  law 
enforcement  files  are  exempted.  Of 
course,  that  was  one  of  our  original  ob- 
jections to  the  bill  as  approved  by  the 
Senate.  When  I  say  "our"  I  mean  those 
who  are  interested  with  me  in  the 
preservation  of  the  integrity  of  law  en- 
forcement files,  particularly  the  inves- 
tigatory files,  and  to  prevent  a  com- 
promise thereof. 

As  I  suggested  at  that  time,  the  area 
of  law  enforcement  files  is  of  such  com- 
plexity that  it  should  not  be  dealt  with 
on  the  same  terms  as  civil  records.  I 
believe  it  can  be  readily  understood  that 
criminal  justice  or  law  enforcement  in- 
formation gives  rise  to  problems  requir- 
ing treatment  different  from  that  of  in- 
formation used  to  carry  out  the  social, 
health,  or  money  benefit  programs  in 
which  the  Government  may  be  involved. 
Law  enforcement  records  should  be 
treated  in  separate  legislation. 

The  Senate  Constitutional  Rights 
Subcommittee  presently  has  such  legis- 
lation before  it,  S.  2963  and  S.  2964. 
Many  hours  of  hearings  and  research 
have  gone  into  perfecting  the  provisions 


of  this  legislation  in  order  to  strike  a 
proper  and  equitable  balance  between 
the  individual's  rights  to  privacy  and 
society's  interest  in  receiving  good  and 
effective  law  enforcement. 

This  legislation,  represented  by  S. 
2963  and  S.  2964,  is  well  along  and  near 
resolution.  It  is  expected  that  similar 
legislation  will  be  reported  to  the  Sen- 
ate floor  early  next  year.  It  is  my  under- 
standing that  the  Members  in  the  House 
similiarly  expect  to  act  on  legislation 
dealing  with  law  enforcement  files  early 
in  the  next  Congress.  It  is  further  my 
understanding  that  this  was  the  I'eason 
that  H.R.  16373  contained  an  exemption 
from  most  of  its  provisions  for  criminal 
law  enforcement  files  and  records,  an 
exemption  which  I  found  acceptable. 

The  staff  compromise  we  have  before 
us  in  the  form  of  the  amendment  in 
question,  however,  narrows  the  law  en- 
forcement exemption,  by  making  addi- 
tional provisions  of  the  bill  applicable 
to  law  enforcement. 

For  example,  the  requirement  that 
an  accounting  of  all  disclosures  of  a 
record  be  kept  for  a  period  of  5  years, 
"or  for  the  life  of  the  record,  whichever 
is  the  longer"  would  now  be  applied  to 
law  enforcement  files. 
It  should  be  noted  that  the  statute  of 
-limitations  for  civil  suits  related  to  im- 
properly disclosed  records  is  only  2  years. 
The  provision  that  all  future  disclosures 
of  the  record  be  accompanied  by  notice 
of  disputes  as  to  its  accuracy  is  also  ap- 
plied to  law  enforcement  records. 

Similarly,  law  enforcement  would  be 
covered  by  the  requirement  that  pro- 
posed rulemaking  hearings  be  held  with 
respect  to  a  statement  of  the  routine  uses 
to  which  records  would  be  subject. 

The  expanded  coverage  of  the  law  en- 
forcement files  is  objectionable  as  a  mat- 
ter of  principle,  and  may  raise  serious 
practical  problems  of  which  we  may  be 
unaware  after  only  a  brief  study  of  the 
amendment. 

Mr.  PERCY.  Would  my  distinguished 
colleague  mind  just  a  brief  comment?  If 
the  distinguished  Senator  from  Nebraska 
has  finished  the  history  of  what  hap- 
pened on  this  legislation,  I  think  for  pur- 
poses of  accuracy  it  would  be  well  to 
make  one  insertion. 

Mr.  HRUSKA.  I  will  yield  briefly  for 
that  purpose.  I  do  not  want  to  detain  the 
Senate  too  long.  I  shall  cite  one  other 
example  of  detriment  in  the  proposed 
amendment.  Then  I  shall  put  the  rest  of 
this  statement  into  the  Record.  If  it  is  a 
brief  comment,  I  will  be  happy  to  yield. 

Mr.  PERCY.  I  very  much  appreciate 
the  deep  interest  that  our  distinguished 
colleague  has  taken  in  this  legislation. 

It  would  be,  I  believe,  unfair  to  the 
Senate  to  assume,  however,  that  what 
has  resulted  is  a  result  only  of  staff  dis- 
cussions between  the  House  and  Senate. 
Obviously,  on  this  legislation,  as  in  most 
legislation,  staff  has  done  a  great  deal  of 
work.  But  we  cannot  overlook  the  fact 
that  Senator  Ervin  and  myself,  as  the 
chairman  and  the  ranking  minority 
member  of  the  Senate  Government  Op- 
erations Committee,  and  Congressman 
MooRHEAD  of  Pennsylvania,  and  Con- 
gressman Erlenborn,  of  Illinois,  as  the 
House  Foreign  Operations  and  Govern- 
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ment  Information  Subcommittee  chair- 
man and  the  ranking  minority  member 
of  the  House  Government  Operations 
Committee,  met  together  for  a  very  ex- 
tended session  to  discuss  our  respective 
bills. 

We  worked  out  compromises.  We  nego- 
tiated differences.  We  came  to  an  accord, 
and  we  put  the  stamp  of  approval  of  two 
Senators  and  two  Congressmen,  repre- 
senting the  chairmen  and  ranking  mem- 
bers of  the  respective  committees,  before 
it  was  brought  before  the  Senate  today. 

I  believe  that  this  one  additional  point 
would  update  and  complete  the  historical 
account  of  this  legislation  up  to  this 
point. 

I  thank  my  distinguished  colleague. 

Mr.  HRUSKA.  I  am  happy  to  accept 
that  supplement  to  the  description  of 
the  history  of  this  bill,  Mr.  President. 
It  was  not  my  intention  to  exclude  from 
the  consideration  of  the  amendment  be- 
fore us  the  participation  by  members  of 
the  committee.  But  the  bulk  of  the  work, 
I  am  confident,  was  done  by  the  staff. 
Many  of  the  changes  pertaining  to  law 
enforcement  may  have  been  inadvert- 
ently included  with  a  full  realization  of 
their  total  effect. 

Mr.  President,  I  am  just  going  to  out- 
line one  other  change.  That  has  to  do 
with  the  access  to  law  enforcement  rec- 
ords intelligence  information  by  the  pri- 
vacy commission.  The  compromise  with 
which  we  are  now  confronted  would 
create  a  seven-member  study  commission 
with  a  broad  mandate  to  examine  pri- 
vacy considerations  as  applied,  Mr.  Pres- 
ident, to  Federal,  State,  and  private 
records. 

The  study  commission  would  have  full 
access  to  all  information  relating  to  the 
performance  of  their  function,  and  it 
could  issue  subpenas  as  to  enforce  its 
request  for  information.  I  am  concei'ned, 
Mr.  President,  that  individual's  rights 
may  be  offended  by  fishing  expeditions 
by  the  commission  into 'the  raw  back- 
ground files  maintained  by  the  Govern- 
ment and  into  other  particularly  sen- 
sitive law  enforcement  and  intelligence 
records. 

I  feel  the  compromise  gives  the  com- 
mission too  broad  authority  to  examine 
Government  records  under  the  language 
in  the  bill. 

I  ask  unanimous  consent,  Mr.  Presi- 
dent, that  this  memorandum,  which  was 
prepared  by  staff  and  from  which  I  have 
quoted,  and  which  I  have  checked  with 
the  text  of  the  bill  and  its  proposed 
compromise,  be  printed  in  the  Record  at 
this  point. 

There  being  no  objection,  the  memo- 
randum was  ordered  to  be  printed  in  the 
Record,  as  follows : 

Memorandum 

The  "final"  staff  compromise  which  la 
now  before  the  Senate  presents  real  prob- 
lems for  law  enforcement  generally. 

Exemption  of  law  enforcement  files.  H.R. 
16373  contained  an  exemption  from  most  of 
Its  provisions  for  criminal  law  enforcement 
files  and  records.  It  was  acceptable  in  this 
regard.  The  staff  compromise  narrows  the 
law  enforcement  exemption,  thus  malting 
additional  provisions  of  the  bill  applicable 
to  law  enforcement.  For  example,  the  re- 
qviirement  that  an  accounting  of  all  dis- 
closures of  a  record  be  kept  for  a  period  of 


five  years  "or  the  life  of  the  record  which- 
ever is  longer"  would  now  be  applied  to  law 
enforcement  files.  (Note  that  the  statute  of 
limitations  for  civil  suits  relating  to  improp- 
erly disclosed  records  is  only  two  years) .  The 
provision  that  all  future  disclosures  of  the 
record  be  accompanied  by  notice  of  disputes 
as  to  its  accuracy  Is  also  applied  to  law  e:i- 
forcement  records.  Compare  p.  24  with  page 
9.  Similarly,  law  enforcement  would  be  cov- 
ered by  the  requirement  that  proposed  rule 
making  hearings  be  held  with  respect  to  a 
statement  of  the  "routine  uses"  to  which 
such  records  would  be  subject,  p.  17.  The 
expanded  coverage  of  law  enforcement  files 
is  objectionable  as  a  matter  of  principle  and 
may  raise  serious  practical  problems. 

Neiv  provisions  concerning  laio  enforce- 
ment. The  staff  compromise  defines  records 
as  including  not  only  collections  of  informa- 
tion about  individuals  but  also  an  "item"  of 
information  about  an  individual.  The  intent 
of  this  change  is  not  clear  but  it  could  be 
read  so  broadly  as  to  include  any  single 
piece  of  paper  bearing  an  individual's  name 
within  the  meaning  of  record  even  though 
it  may  be  filed  as  part  of  an  investigatory 
file  on  a  corporation  or  on  some  other  indi- 
vidual. This  would,  among  other  things,  re- 
quire that  annual  notice  of  such  "items" 
be  published  in  the  Federal  Register.  See 
§  3(a) (4)  [p. 5) 

The  new  definition  of  record  also  includes  a 
reference  to  fingerprints,  voice  prints  and 
photographs.  The  same  reference  is  not  in- 
cluded, however,  in  the  description  of  those 
law  enforcement  files  which  may  be  exempted 
from  provisions  of  the  bill  such  as  individual 
access  to  records  or  limitations  on  disclosure 
without  the  individual's  consent.  'While  it 
would  be  ludcrous  to  interpret  the  bill  to  re- 
quire a  fugitive's  consent  before  his  photo- 
graph is  displayed  on  a  wanted  poster,  the  bill 
literally  has  this  effect.  Moreover,  it  may  be 
read  to  permit  Individual  access  to  photo- 
graphs or  voice  prints  in  an  investigatory 
file  even  though  access  to  the  file  itself  Ls  not 
permitted  by  the  bill.  3(a)  (4)  [p.  5) 

"Routine"  exchanges  of  information  among 
government  agencies — see  3(a)(7)  [p.  6]  3 
(b)  (3)  [p.  6] — are  permitted  by  the  bill  so 
long  as  annual  notice  describing  such  rou- 
tine exchanges  Is  published.  'We  were  suc- 
cessful in  obtaining  a  flower  explanation  of 
routine  exchange  in  the  House  which  would 
be  helpful  to  law  enforcement.  The  bill,  how- 
ever, has  added  a  definition  of  "routine  use" 
which  may  present  problems  for  law  enforce- 
ment. "Routine"  use  is  defined  as  that  which 
is  compatible  wtih  the  purpose  for  which  the 
Information  was  originally  collected.  There 
may  be  numerous  exchanges  of  Information 
with  the  FBI  that  are  now  undertaken  by 
non-law  enforcement  agencies  which  would 
not  fall  within  the  scope  of  this  definition, 
for  example,  information  concerning  possible 
civil  disturbance  activities.  If  such  exchanges 
do  not  fall  within  the  definition  of  routine 
use  then  It  would  be  necessary  to  secure  the 
consent  of  the  individual  before  furnishing 
it  to  the  FBI  or  it  would  be  necessary  for  the 
Director  to  make  a  written  request  for  the 
information. 

Since  the  information  Is  of  the  sort  nor- 
mally brought  to  our  attention  only  when 
it  is  voluntarily  provided  to  us,  the  provision 
for  requesting  such  records  is  virtually 
meaningless. 

Among  the  new  provisions  added  to  the 
staff  compromise  Is  a  requirement  that  be- 
fore disseminating  a  record  the  agency  must 
assure  that  the  record  Is  accurate,  com- 
plete, timely  and  relevant.  No  standard  Is 
provided  as  to  the  proper  application  of 
these  terms.  The  provision  Is  applicable  to 
law  enforcement  files  as  well  as  all  other 
records.  It  would,  of  course,  put  the  burden 
on  the  Identification  Division  to  assure  tha 
completeness  and  relevance,  as  well  as  ac- 
curacy, of  all  rap  sheets  before  dissemina- 


tion. Moreover,  it  would  appear  to  require 
that  investigatory  flies  be  accurate,  complete, 
tipnely  and  relevant  before  they  are  dis- 
seminated regardless  of  the  purpose  of  the 
dissemination.  Presumably  this  would  even 
apply  to  old  investigatory  records  made 
available  pursuant  to  the  historic  records 
policy  adopted  under  the  Freedom  of  In- 
formation Act. — See  §  3(e)  (6)  p.  16 

Access  to  law  enforcement  records.  The 
staff  compromise  would  create  a  seven  mem- 
ber study  commission  with  a  broad  mandate 
to  examine  privacy  considerations  as  applied 
to  federal,  state  and  private  records.  The 
study  commission  would  have  "full  access  to 
all  information  relating  to  the  performance- 
of  their  functions"  and  could  issue  sub- 
poenas to  enforce  its  requests  for  informa- 
tion. This  could  include  requests  for  "raw 
files"  and  other  sensitive  law  enforcement 
and  intelligence  records.  The  staff  compro- 
mise, we  feel,  gives  the  Commission  top 
broad  authority  to  examine  government 
records,  [p.  38]  §  5(e) (1) 

Civil  law  enforcement  problems.  The  bill 
requires  that  whenever  an  agency  seeks  in- 
formation from  an  individual  it  must  in- 
form him  of  the  source  of  its  authority  to 
seek  the  information,  the  purpose  for  which 
it  is  sought,  routine  uses  that  may  be  made 
of  it,  and  the  effects  of  not  prqvidmg  the  in- 
formation. Criminal  law  enforcement  Is 
exempt  from  these  provisions  but  civil  law 
enforcement  is  not.  In  certain  cases  such  as 
civil  frauds,  civil  rights  investigations,  anti- 
trust Investigations,  etc.  this  may  produce 
an  inhibiting  effect  on  a  potential  witness. 
(There  is  also  the  incidental  burden  of  In- 
cluding all  of  this  information  on  all  appli- 
cant forms  as  well.) 

In  a  related  vein,  each  agency  is  required 
to  publish  annually  a  description  of  its  rec- 
ords systems.  Except  in  the  case  of  law  en- 
forcement, national  defense,  and  simUar  files, 
a  description  of  the  "categories  of  sources" 
is  to  be  included  in  the  description.  This  too 
may  present  difficulties  with  respect  to  civil 
rights,  fraud,  and  antitrust  investigations 
where  sources  may  require  as  much  protec- 
tion as  they  do  in  criminal  cases. 

An  agency  would  be  required  to  serve  no- 
tice on  an  individual  when  a  record  pertain- 
ing to  the  individual  is  to  be  disclosed  sub- 
ject to  "compulsory  legal  process."  While 
law  enforcement  records  would  be  exempt 
from  this  requirement,  civil  investigatory 
files  would  not  be.  Again  this  may  present 
particular  problems  with  respect  to  those 
civil  actions  which  are  quasi-criminal  In  na- 
ture. Moreover,  It  places  an  enormous  bur- 
den on  agencies  and  may,  through  motions 
to  quash  and  similar  Interventions,  seriously 
delay  civil  litigation. 

Relationship  to  Freedom  of  Information 
Act.  The  Staff  draft  expressly  provides  that 
nothing  In  the  Freedom  of  Information  Act 
permits  withholding  a  record  from  the  sub- 
ject of  that  record.  This  presents  no  serious 
problems  since  the  bill  itself  permits- •with- 
holding Investigatory  and  similar  files  from 
the  individual.  The  bill  also  provides,  how- 
ever, that  disclosure  is  not  permitted  with- 
out an  individual's  consent  unless  disclosure 
would  be  required  under  FOI.  Since  the  FOI 
Act  itself  authorizes  the  refusal  of  disclosure 
where  this  would  constitute  an  "imwar- 
ranted  invasion  of  privacy"  the  privacy  bill's 
disclaimer  of  any  Intent  to  affect  FOI  is 
circular.  In  the  face  of  the  disclaimer,  the 
government's  efforts  to  mesh  the  two  bills 
when  faced  with  litigation  over  the  nondis- 
closure of  records  to  protect  privacy  may 
meet  considerable  difficulty. 

Mr.  HRUSKA.  Mr.  President,  the  mo- 
tion before  us  and  the  amendment  before 
us  may  be  a  good  one.  It  may  have  merit. 
Maybe  that  would  be  the  ultimate  re- 
sult of  the  action  taken  by  the  Senate. 

As  I  Indicated  when  S.  3418  was  before 
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us  last  month,  Mr.  President,  I  share  the 
objective  of  my  good  friend  from  North 
Carolina  to  protect  Americans  in  their 
right  to  privacy.  The  declared  purposes 
of  this  bill  are  desirable  and  worthy.  It 
is,  Mr.  President,  only  some  of  the  spe- 
cific features  of  the  bill,  which  I  have 
mentioned  briefly,  with  which  I  have 
question. 

I  do  not  know  how  many  copies  of  this 
40-page  typewritten  manuscript  which 
contains  the  compromise  measure  have 
been  made,  or  how  many  are  available. 
As  I  indicated,  I  did  not  get  one  in  my 
office  until  6:30  last  night.  I  have  not 
made  inquiry  as  to  its  distribution.  It 
just  seems  to  me  that  notwithstanding 
the  lateness  of  this  session,  this  subject 
and  tliis  measure  are  entitled  to  a  little 
more  deliberate,  proper,  and  complete 
consideration  by  the  Senate.  It  is  an 
Important  subject  and  I  hope  that  in  our 
rush  to  enact  this  legislation  that  we  are 
not  inadvertently  including  provisions 
that  will  trouble  us  later. 

I  have  no  disposition  to  get  into  the 
matter  of  proposing  an  amendment  at 
this  time.  If  I  did,  Mr.  President,  I  would 
propose  an  amendment  by  way  of  a  sub- 
stitute to  reinstate,  a  substitute  for  the 
Ervin  amendment,  by  way  of  a  substitute 
to  that,  the  text  of  the  bill  as  originally 
passed  by  the  House,  which  was  under- 
standable, which  had  been  closely  stud- 
led;  and  with  which  we  have  had  some 
familiarity.  I  shall  not  do  that,  because 
to  do  that  at  this  late  hour  would  be 
putting  the  Senate  in  the  same  position 
with  regard  to  that  substitute  measure 
that  it  is  placed  in  with  regard  to  the 
principal  amendment — to  wit,  we  would 
not  have  that  discretion  and  we  would 
not  have  that  amplification  upon  the 
content  of  -  the  amendment,  and  that 
would  not  be  fair. 

So  I  submit  again,  Mr.  President,  that 
it  is  a  mistake  to  proceed  at  this  late 
hour  with  the  consideration  of  the  pend- 
ing amendment.  It  is  my  hope  that  it 
will  not  be  approved.  If  the  amendment 
before  us  does  not  succeed,  we  will  have 
before  the  House  version  of  the  privacy 
bill  which  I  find  an  extremely  meritorous 
measure.  It  will  readily  achieve  the  ob- 
jectives of  the  protection  of  privacy  we 
seek  and  would  receive  my  strong  sup- 
port. 

The  PRESIDING  OFFICER.  The  ques- 
tion is  on  agreeing  to  the  motion  of  the 
Senator  from  North  Carolina.  On  this 
question  the  yeas  and  nays  have  been 
ordered,  and  the  clerk  will  call  the  roll. 

The  legislative  clerk  called  the  roll. 

Mr.  ROBERT  C.  BYRD.  I  announce 
that  the  Senator  from  Texas  (Mr.  Bent- 
sen),  the  Senator  from  Nevada  (Mr. 
Bible),  the  Senator  from  Alaska  (Mr. 
Gravel)  ,  the  Senator  from  Rhode  Island 
(Mr.  Pastore)  ,  the  Senator  from  Cali- 
fornia (Mr.  Cranston)  ,  the  Senator  from 
Mississippi  (Mr.  Eastland)  ,  the  Senator 
from  Arkansas  (Mr.  Fulbright)  ,  the 
Senator  from  Louisiana  (Mr.  Johnston)  , 
the  Senator  from  Arkansas  (Mr.  Mc- 
Clellan)  ,  the  Senator  from  Connecticut 
(Mr.  RiBicoFF),  and  the  Senator  from 
Georgia  (Mr.  Talmadge)  are  necessarily 
absent. 

I  further  announce  that  the  Senator 
from  Montana  (Mr.  Mansfield)  is  ab- 
sent on  official  business. 


I  also  announce  that  the  Senator  from 
Maine  (Mr,  Hathaway)  is  absent  be- 
cause of  a  death  in  the  family. 

I  further  annoxmce  that,  if  present 
and  voting,  the  Senator  from  Rhode  Is- 
land (Mr.  Pastore)  would  vote  "yea." 

Mr.  GRIFFIN.  I  announce  that  the 
Senator  from  Oklahoma  (Mr.  Bellmon) 
and  the  Senator  from  Utah  (Mr.  Ben- 
nett) are  necessarily  absent. 

The  result  was  annoimced — yeas  77, 
nays  8,  as  follows: 


[No.  667  Leg.] 

YEAS— 77 

Abourezk 

Goldwater 

Moss 

Allen 

Griffin 

Muskle 

Baker 

Hansen 

Nelson 

Bartlett 

Hart 

Nunn 

Bayh 

Hartke 

Packwood 

Beall 

Haskell 

Pearson 

Bidea 

Hatfield 

Pell 

Brock 

Helms 

Percy 

Brooke 

HoUlngs 

Proxmire 

Buckley 

Huddleston 

Randolph 

Burdick 

Hughes 

Roth 

Byrd, 

Humphrey 

Schweiker 

Harry  F., 

Jr.  Inouye 

Scott,  Hugh 

Byrd,  Robert  C.  Jackson 

Scott. 

Cannon 

Javits 

WllUam  L. 

Case 

Kennedy 

Sparkman 

Chiles 

Long 

Stafford 

Church 

Magnuson 

Stennls 

Clark 

Mathias 

Stevens 

Cook 

McClure 

Stevenson 

Dole 

McGee 

Symington 

Domenlcl 

McGovern 

Thurmond 

Dominick 

Mclntyre 

Tunney 

Eagleton 

Metcalf 

Weicker 

Ervin 

Metzenbaum 

Williams 

Fannin 

Mondale 

Fong 

Montoya 

NAYS— 8 

Aiken 

Gurney 

Tower 

Cotton 

Hruska 

Young 

Curtis 

Taft 

NOT  VOTING— 

15 

Bellmon 

Eastland 

Mansfield 

Bennett 

Fulbright 

McClellan 

Bentsen 

Gravel 

Pastore 

Bible 

Hathaway 

Ribicoff 

Cranston 

Johnston 

Talmadge 

So  Mr.  Ervin's  motion  to  concur  in  the 
House  amendment  with  amendments  was 
agreed  to. 

Mr.  ERVIN.  Mr.  President,  I  move  to 
reconsider  the  vote  by  which  the  Senate 
amendments  were  agreed  to. 

Mr.  CHURCH.  Mr.  President,  I  move 
to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  ROBERT  C.  BYRD.  Mr.  President, 
I  ask  unanimous  consent  that  the  Sen- 
ator from  Washington  (Mr.  Jackson) 
may  proceed  for  1  minute. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 
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PRIVACY  PROTECTION 
COMMISSION 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Speaker,  I  ask  unanimous  consent  to 
take  from  the  Speaker's  desk  the  Senate 
bill  (S.  3418)  to  establish  a  Privacy  Pro- 
tection Commission  to  provide  manage- 
ment systems  in  Federal  agencies  and 
certain  other  organizations  with  respect 
to  the  gathering  and  disclosure  of  infor- 
mation concerning  individuals,  and  for 
other  purposes,  with  Senate  amend- 
ments to  the  House  amendments  and 
concur  in  the  Senate  amendments  with 
an  amendment. 

The  Clerk  read  the  title  of  the  bill. 

The  Clerk  read  the  Senate  amend- 
ments, as  follows: 

(1)  Page  16,  strike  out  lines  1  through  10, 
inclusive,  and  insert: 

"(6)  prior  to  disseminating  any  record 
about  an  individual  to  any  person  other  than 
an  agency,  unless  the  dissemination  is  made 
pursuant  to  subsection  (b)(2)  of  this  sec- 
tion, make  reasonable  efforts  to  assure  that 
such  records  are  accurate,  complete,  thnely, 
and  relevant  for  agency  purposes; 

"(7)  maintain  no  record  describing  how 
any  Individual  exercises  rights  guaranteed 
by  the  First  Amendment  unless  expressly 
authorized  by  statute  or  by  the  individual 
about  whom  the  record  is  maintained  or  un- 
less pertinent  to  and  within  the  scope  of  an 
authorized  law  enforcement  activity; 

(2)  Page  24,  strike  out  all  after  line  10 
over  to  and  including  line  24  on  page  25,  and 
Insert : 

"(J)  General  Exemptions — The  head  of 
any  agency  may  promulgate  rules,  in  accord- 
ance with  the  requirements  (including  gen- 
eral notice)  of  sections  553(b)  (1),  (2),  and 
(3),  (c),  and  (e)  of  this  title,  to  exempt  any 


system  of  records  within  the  agency  from 
any  part  of  this  section  except  subsections 
(b),  (c)  (1)  and  (2),  (e)  (4)  (A)  through 
(P),  (e)   (6),  (7),  (9),  (10),  and  (II),  and 

(I)  if  the  system  of  records  is — 

"(1)  maintained  by  the  Central  Intelli- 
gence Agency;  or 

"(2)  maintained  by  an  agency  or  compo- 
nent thereof  which  performs  as  Its  principal 
function  any  activity  pertaining  to  the  en- 
forcement of  criminal  laws.  Including  police 
efforts  to  prevent,  control,  or  reduce  crime 
or  to  apprehend  criminals,  and  the  activities 
of  prosecutors,  courts,  correctional,  proba- 
tion, pardon,  or  parole  authorities,  and 
which  consists  of  (A)  information  compiled 
for  the  purpose  of  identifying  Individual 
criminal  offenders  and  alleged  offenders  and 
consisting  only  of  identifying  data  and  nota- 
tions of  arrests,  the  nature  and  disposition 
of  criminal  charges,  sentencing,  confine- 
ment, release,  and  parole  and  probation 
status;  (B)  information  compiled  for  the 
purpose  of  a  criminal  investigation.  Includ- 
ing reports  of  informants  and  investigators, 
and  associated  with  an  identifiable  Individ- 
ual; or  (C)  reports  identifiable  to  an  individ- 
ual compiled  at  any  stage  of  the  process  of 
enforcement  of  the  criminal  laws  from  arrest 
or  indictment  through  release  fiom  super- 
vision. 

At  the  time  rules  are  adopted  under  this 
subsection,  the  agency  shall  include  in  the 
statement  required  under  section  563(c)  of 
this  title,  the  reasons  why  the  system  of  rec- 
ords is  to  be  exempted  from  a  provision  of 
this  section. 

(3)  Page  42,  strike  out  lines  11  through 
21,  and  insert: 

(h)(1)  Any  member,  officer,  or  employee 
of  the  Commission,  who  by  virtue  of  his  em- 
ployment or  official  position,  has  possession 
of,  or  access  to,  agency  records  which  con- 
tain individually  identifiable  Information 
the  disclosure  of  which  is  prohibited  by  this 
section,  and  who  knowing  that  disclosure 
of  the  specific  material  Is  so  prohibited,  will- 
fully discloses  the  material  in  any  manner 
to  any  person  or  agency  not  entitled  to  re- 
ceive It,  shall  be  guilty  of  a  misdemeanor 
and  fined  not  more  than  $5,000. 

(2)  Any  person  who  knowingly  and  will- 
fully requests  or  obtains  any  record  concern- 
ing an  individual  from  the  Commission  un-  - 
der  false  pretenses  shall  be  guilty  of  a  mis- 
demeanor and,  fined  not  more  than  $5,000. 

The  Clerk  read  the  House  amendment 
to  the  Senate  amendments  to  the  House 
amendments  as  follows: 

1.  In  section  3,  strike  out  subsection  (e) 

(6)  and  insert  in  its  place: 

"'(6)  prior  to  disseminating  any  record 
about  an  individual  to  any  person  other  than 
an  agency,  unless  the  dissemination  is  made 
pursuant  to  subsection  (b)  (2)  of  this  sec- 
tion, make  reasonable  efforts  to  assure  that 
such  records  are  accurate,  complete,  timely, 
and  relevant  for  agency  purposes;". 

2.  In  section  3,  strike  out  subsection  (e) 

(7)  and  Insert  in  its  place: 

"'(7)  maintain  no  record  describing  how 
any  individual  exercises  rights  guaranteed 
by  the  First  Amendment  unless  expressly 
authorized  by  statute  or  by  the  Individual 
about  whom  the  record  is  maintained  or  un- 
less pertinent  to  and  within  the  scope  of  an 
authorized  law  enforcement  activity;". 

3.  In  section  3,  strike  out  subsection  (J) 
and  Insert  In  its  place: 

"■(J)  General  Exemptions. — The  head  of 
any  agency  may  promulgate  rules,  In  ac- 
cordance with  the  requirements  (Including 
general  notice)  of  sections  553(b)(1),  (2), 
and  (3),  (c),  and  (e)  of  this  title,  to  exempt 
any  system  of  records  within  the  agency 
from  any  part  of  this  section  except  subsec- 
tions (b),  (c)(1)  and  (2),  (e)(4)(A) 
through   (F),  (e)(6),   (7),  (9).  (10).  and 

(II)  ,  and  (1)  If  the  system  of  records  la — 
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'(1)  maintained  by  the  Central  Intelli- 
gence Agency;  or 

'(2)  maintained  by  an  agency  or  compo- 
nent thereof  whlch-performs  as  its  principal 
function  any  activity  pertaining  to  the  en- 
forcement of  criminal  laws,  including  police 
efforts  to  prevent,  control,  or  reduce  crime 
or  to  apprehend  criminals,  and  the  activities 
of  prosecutors,  courts,  correctional,  poba- 
tion,  pardon,  or  parole  authorities,  and  which 
consists  of  (A)  information  compiled  for  the 
purpose  of  Identifying  individual  criminal 
ofifenders  and  alleged  offenders  and  consist- 
ing only  of  identifying  data  and  notations  of 
arrests,  the  nature  and  disposition  of  crimi- 
nal charges,  sentencing,  confinement,  release, 
and  parole  and  probation  status;  (B)  infor- 
mation compiled  for  the  purpose  of  a  crimi- 
nal Investigation,  including  reports  of  in- 
formants and  investigators,  and  associated 
with  an  identifiable  individual;  or  (C)  re- 
ports identifiable  to  an  Individual  compiled 
at  any  stage  of  the  process  of  enforcement  of 
the  criminal  laws  from  arrest  or  indictment 
through  release  from  supervision. 
At  the  time  rviles  are  adopted  under  this  sub- 
section, the  agency  shall  include  in  the  state- 
ment required  under  section  553(c)  of  this 
title,  the  reasons  why  the  system  of  records 
is  to  be  exempted  from  a  provision  of  this 
section." 

In  section  5,  strike  out  subsection  (h)  and 
hisert  in  its  place : 

"(h)(1)  Any  member,  officer,  or  employee 
of  the  Commission,  who  by  virtue  of  his  em- 
ployment or  official  position,  has  possession 
of,  or  access  to,  agency  records  which  con- 
tain Individually  identifiable  information  the 
disclosure  of  which  Is  prohibited  by  this 
section,  and  who  knowing  that  disclosure 
of  the  specific  material  is  so  prohibited,  will- 
fully discloses  the  material  in  any  manner  to 
any  person  or  agency  not  entitled  to  receive 
it,  shall  be  guilty  of  a  misdemeanor  aod  fined 
not  more  than  $5,000. 

"(2)  Any  person  who  knowingly  and  will- 
fully requests  or  obtains  any  record  con- 
cerning an  individual  from  the  Commission 
under  false  pretenses  shall  be  guilty  of  a 
misdemeanor  and  fined  not  more  than 
$5,000. •' 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Speaker,  I  ask  unanimous  consent  that 
the  full  text  of  S.  3418,  containirtg  the 
Senate  amendments  to  the  House  amend- 
ments, be  considered  as  read  and  printed 
at  this  point  in  the  Record,  and  that 
the  text  of  the  House  technical  amend- 
ment being  offered  also  be  printed  at  the 
end  thereof. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from 
Pennsylvania? 

Mr.  ERLENBORN.  Mr.  Speaker,  re- 
serving the  right  to  object,  and  I  do  not 
Intend  to  object,  I  would  like  to  ask  the 
chairman  of  the  subcommittee  to  explain 
the  Senate  amendments  for  our  col- 
leagues. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Speaker,  I  will  be  most  pleased  to  ex- 
plain the  Senate  amendments  and  then 
will  yield  to  the  gentleman  from  Illinois 
for  additional  comments  he  or  other 
Members  may  have  on  the  privacy  bill, 
or  for  questions  concerning  its  provisions. 

First,  let  me  explain  briefly  the  par- 
liamentary situation.  Both  the  House  and 
the  Senate  passed  privacy  legislation  on 
November  21.  Our  bill,  H.R.  16373,  was 
messaged  over  to  the  Senate  the  follow- 
ing day.  The  Senate  measure,  S.  3418, 
sponsored  by  the  distinguished  Senator 
from  North  Carolina,  Mr.  Ervin,  and  a 
number  of  other  distinguished  Members 


of  that  body  from  both  parties,  was 
messaged  to  the  House.  The  House  bill 
was  called  up  on  November  22  in  the 
Senate,  and  all  after  the  enacting  clause 
was  stricken  and  the  identical  language 
of  S.  3418,  was  substituted  for  the  House 
language,  and  it  was  returned  to  the 
House.  This  meant,  Mr.  Speaker,  that 
both  the  House  and  Senate  versions  of 
the  privacy  bills  were  pending  at  the 
Speaker's  desk— but  both  bills— S.  3418 
and  H.R.  16373— had  the  identical  lan- 
guage of  the  Senate-passed  bill. 

Because  of  the  lateness  in  the  session 
and  the  pressures  on  Members  of  both 
bodies  due  to  other  pressing  legislative 
business,  we  determined  that  it  would  not 
be  possible  to  resolve  the  complex  differ- 
ences between  the  tv.'o  bills  in  a  confer- 
ence committee.  Yet  the  sponsors  and 
floor  managers  of  the  legislation  on  both 
sides  firmly  agreed  that  it  was  imperative 
that  final  action  be  taken  on  privacy  leg- 
islation before  the  end  of  the  Congress. 

We  thereupon  agreed,  Mr.  Speaker, 
upon  a  parliamentary  procedure  which 
provided  that  the  Senate  bill,  S.  3418,  be 
taken  from  the  Speaker's  desk,  be  taken 
up  by  the  House  and  repassed  with  the 
language  of  the  House  bill.  H.R.  16373. 
as  passed,  substituted  for  all  after  the 
enacting  clause  and  returned  to  the 
Senate  for  further  action.  This  action 
was  taken  by  me  last  Wednesday,  De- 
cember 11  (Record,  pages  H11661- 
H11666),  and  the  Senate  bill  was  re- 
turned to  that  body  with  the  language  of 
H.R.  16373,  as  passed  on  November  21. 
and  the  short  title  was  also  amended 
to  reflect  the  House  version. 

Mr.  Speaker,  the  other  body  lias  now 
repassed  S.  3418  with  a  series  of  amend- 
ments— many  technical  and  some  sub- 
stantive— which  retain  the  basic  thrust 
of  the  House  version,  but  which  include 
important  segments  of  the  Senate  meas- 
ure. These  amendments  were  informally 
negotiated  by  the  staffs  of  the  House  and 
Senate  committees  and  are  based  on 
agreements  between  the  principal  spon- 
sors of  the  privacy  bills  in  the  two  bodies. 

In  calling  up  the  bill  for  final  action 
and  clearance  for  White  House  action 
today,  I  am  asking  that  the  House  concur 
in  these  amendments — wliich  in  my 
opinion  preserve  the  basic  framework  of 
the  House  bill,  but  which  make  a  number 
of  significant  strengthening  changes  in 
the  privacy  measure  that  were  included 
in  the  Senate  version.  As  Members  will 
recall.  President  Ford  specifically  en- 
dorsed the  provisions  of  H.R.  16373  in 
October,  with  the  provision  that  the 
amendment  offered  by  the  gentleman 
from  Illinois  (Mr.  Erlenborn),  relating 
to  certain  confidential  investigative  rec- 
ords be  included  in  the  bill.  Such  amend- 
ment was  agreed  to  by  the  House  on  No- 
vember 20,  and  is  included  in  the  version 
of  the  privacy  bill  now  before  us.  Thus, 
Mr.  Speaker,  the  bill  now  being  consid- 
ered here  today  has  the  full  backing  of 
the  White  House,  and  the  Members  of 
both  parties  in  the  House  and  the  Senate 
who  have  had  the  responsibility  of  han- 
dling the  measure  in  committee  and  on 
the  floor. 

Mr.  Speaker,  in  its  concurrence,  the 
House  of  Representatives  is  clearing  for 
final  congressional  action  what  will  be 


known  as  the  Privacy  Act  of  1974.  This 
Is  truly  an  historic  enactment.  In  effect, 
the  Congi-ess  of  the  United  States  is  act- 
ing in  the  finest  sense  to  implement  even 
further  the  Bill  of  Rights. 

To  my  knowledge,  this  will  be  the  first 
congi'essional  action  on  a  comprehensive 
Federal  privacy  law  since  the  adoption  of 
the  fourth  amendment  to  the  Constitu- 
tion. It  is  the  solemn  duty  of  the  Con- 
gress, as  well  as  the  Supreme  Court,  to 
implement  the  spirit  and  letter  of  the 
Constitution. 

Although  this  bill  is  limited  to  personal 
information  on  individuals  contained  in 
Federal  records,  I  am  sure  it  is  only  the 
first  step  to  strengthen  the  right  to 
privacy. 

The  operative  parts  of  this  legislation 
will  go  into  effect  in  9  months.  In  its 
birth,  I  would  like  to  think  we  are  help- 
ing America  prepare  for  a  grand  bicen- 
tennial, rededicating  ourselves  to  the 
fundamental  principles  of  individual 
freedom  and  dignity  which  made  this 
Nation  great. 

Mr.  Speaker,  I  will  insert  at  this  point 
in  the  Record  the  text  of  an  analysis 
prepared  by  staff  of  the  major  amend- 
ments added  to  the  House  bill  in  the 
other  body: 

An/vlysis  of  House  and  Sen.\te  Compromise 
Amendments  to  the  Federal  Privacy  Act 
Tlie  establislnnent  of  a  Privacy  Protection 
'^tudy  Commission.  Only  the  Senate  bill  pro- 
vided for  an  over.=ig)it  and  study  commission 
to  assist  in  the  implementation  of  the  art 
nnd  to  explore  arear,  concerned  with  individ- 
ual privacy  which  have  not  been  included  i'.i 
ihe  provisions  of  this  legislation.  The  ccm- 
promise  measure  will  establish  a  Prii  acy 
Protection  Study  Comm.ission  of  seven  mem- 
bers instead  of  the  five  provided  in  the  Sen- 
ate bill.  Three  of  these  members  will  be 
appointed  by  the  President,  two  by  the  Pi  es- 
ident  of  the  Senate,  and  two  by  the  Speal-.e'- 
of  the  House  of  Representatives. 

It  is  intended  that  this  commission,  which 
will  serve  for  a  period  of  two  years,  will  be 
solely  a  study  commission.  In  that  capacity 
It  is  hoped  the  commission  can  assist  the 
Executive  Branch  and  the  Congress  in  their 
examination  of  Federal  government  activities 
and  their  impact  on  privacy  as  well  as  repre- 
sentatives of  State  and  local  governments 
r.r.d  the  private  sector  who  are  attempting,  to 
deal  with  this  important  problem. 

The  scope  of  the  commission's  stud>-  au- 
thority is  outlined  specifically  within  the 
legislation.  In  section  5  (c)  (2)  (B).  the  com- 
mission is  directed  to  examine  certain  issues 
which  are  not  included  in  the  compromise 
between  the  House  and  Senate  bill,  such  as 
a  requirement  that  a  person  maintaining 
mailing  lists  remove  an  individual's  name 
upon  request:  the  question  of  prohibiting 
the  transfer  of  individually  identifiable  data 
from  the  Internal  Revenue  Service  to  other 
agencies  and  to  State  go',  ernments;  a  ques- 
tion of  whether  the  Federal  government 
shottld  be  liable  for  general  damages  occur- 
ring from  a  willful  or  intentional  violation 
of  the  provisions  of  new  section  552a (g)(1) 
(C)  or  (D)  which  this  act  creat-es:  and  the 
extent  to  which  requirements  for  security 
and  confidentiality  of  records  maintained 
\mder  this  act  should  be  applied  to  a  person 
other  than  an  agency. 

The  commission  shall  from  time  to  time 
and  in  an  annual  report,  report  to  the  Con- 
gress and  to  the  President  on  its  activities, 
and  it  shall  submit  a  final  report  of  its  find- 
ings two  years  from  the  date  the  members 
of  the  commission  are  appointed. 

In  addition,  the  commission  is  authorized 
io  provide  necessary  technical  assistance  and 
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prepare  model  legislation  upon  request  for 
State  and  local  governments  Interested  in 
adopting  privacy  legislation.  Strict  stand- 
ards and  penalties  are  placed  upon  commis- 
sion members  and  employees  with  regard  to 
the  handling  and  unlawful  distribution  of 
information  about  individuals  which  it  re- 
ceives in  the  course  of  carrying  out  its  func- 
tions. 

WhUe  the  provisions  of  the  rest  of  this  act 
do  not  go  into  effect  until  270  days  from  the 
date  of  enactment,  the  commission  Is  au- 
thorized to  go  Into  effect  InMnedlately  upon 
the  appointment  of  its  members  in  order 
that  some  of  its  work  may  be  available  to 
the  Congress  and  the  Executive  Branch  by 
the  time  the  remainder  of  the  legislation 
becomes  effective. 

ROUTINE  TTSE 

The  House  bill  contains  a  provision  not 
provided  for  in  the  Senate  measure  exempt- 
ing certain  disclosures  of  information  from 
the  requirement  to  obtain  prior  consent 
from  the  subject  when  the  disclosure  would 
be  for  a  "routine  use".  The  compromise 
■would  define  "routine  use"  to  mean;  "with 
respect  to  the  disclosure  of  a  record,  the  use 
of  such  records  for  a  purpose  which  is  com- 
patible with  the  purpose  for  which  it  was 
collected." 

Where  the  Senate  bill  would  have  placed 
tight  restrictions  upon  the  transfer  of  per- 
sonal information  between  or  outside  Fed- 
eral agencies,  the  House  bill,  under  the 
routine  ubo  provision,  would  permit  an 
agency  to  describe  its  routine  uses  in  the 
Federal  Register  and  then  disseminate  the 
Information  without  the  consent  of  the  in- 
dividual or  without  applying  the  standards 
of  accuracy,  relevancy,  timeliness  or  com- 
pleteness so  long  as  no  determination  was 
being  made  about  the  subject. 

The  compromise  definition  should  serve 
as  a  caution  to  agencies  to  think  out  in  ad- 
vance what  iises  it  will  make  of  informa- 
tion. This  act  Is  not  intended  to  impose  un- 
due burdens  on  the  transfer  of  information 
to  the  Treasury  Department  to  complete 
payroll  checks,  the  receipt  of  information  by 
the  Social  Security  Administration  to  com- 
plete quarterly  posting  of  accounts,  or  other 
such  housekeeping  measures  and  necessarily 
frequent  Interagency  or  Intra-agency  trans- 
fers of  information.  It  Is,  however.  Intended 
to  discourage  the  unnecessary  exchange  of 
Information  to  other  persons  or  to  agencies 
•who  may  not  be  as  sensitive  to  the  collecting 
agency's  reasons  for  using  and  Interpreting 
the  material. 

INFORMATION  ON  POLITICAL  ACTIVITIES 

The  House  bill  tells  agencies  that  they  may 
not  maintain  a  record  concerning  the  politi- 
cal or  religious  beliefs  or  activities  of  any 
individual  unless  maintenance  of  the  rec- 
ord would  be  authorized  expressly  by  statute 
or  by  the  Individual  about  whom  the  record 
Is  maintained.  The  House  bill  goes  on  to 
provide  that  this  subsection  Is  not  deemed 
to  prohibit  the  maintenance  of  any  record 
or  activity  which  is  pertinent  to  and  within 
the  scope  of  a  duly  authorized  law  enforce- 
ment activity. 

The  Senate  bill  constitutes  a  prohibition 
against  agency  programs  established  for  the 
purpose  of  collecting  or  maintaining  in- 
formation about  how  individuals  exercise 
First  Amendment  rights  unless  the  agency 
head  specifically  determines  that  the  pro- 
gram Is  required  for  the  administration  of  a 
statute. 

The  compromise  broadens  the  House  pro- 
visions application  to  all  First  Amendment 
rights  and  directs  the  prohibition  against 
the  maintenance,  use,  collection,  or  dissemi- 
nation of  records.  However,  as  In  the  House 
bill,  it  does  permit  the  maintenance  of  those 
records  which  are  expressly  authorized  by 
statute  or  by  the  Individual  subject,  or  are 
pertinent  to  or  within  the  scope  of  an  au- 
tliorized  law  enforcement  activity. 


CONFIDENTIAL  SOURCES  OF  INFORMATION 

The  compromise  provision  for  the  main- 
tenance of  information  received  from  con- 
fidential sources  represents  an  acceptance  of 
the  House  language  after  receiving  an  as- 
surance that  in  no  instance  would  that 
language  deprive  an  Individual  from  know- 
ing of  the  existence  of  any  Information 
maintained  in  a  record  about  him  which 
was  received  from  a  "confidential  source." 
The  agencies  would  not  be  able  to  claim 
that  disclosure  of  even  a  small  part  of  a 
particular  Item  would  reveal  the  identity  of 
a  confidential  source.  The  confidential  In- 
formation would  at  the  very  least  have  to 
be  characterized  In  some  general  way.  The 
fact  of  the  Item's  existence  and  a  general 
characterization  of  that  Item  would  have 
to  be  made  known  to  the  Individual  In  every 
case. 

Furthermore,  the  acceptance  of  this  sec- 
tion In  no  way  precludes  an  individual  from 
knowing  the  substance  and  source  of  confi- 
dential information,  should  that  information 
be  used  to  deny  him  a  promotion  in  a  gov- 
ernment job  or  access  to  classified  Informa- 
tion or  some  other  right,  benefit  or  privilege 
for  which  he  was  entitled,  otherwise  If  he 
should  consequently  bring  legal  action 
against  the  government  and  should  base  any 
part  of  its  legal  case  on  that  Information. 

Finally,  it  is  important  to  note  that  the 
House  provision  would  require  that  all  fu- 
ture promises  of  confidentiality  to  sources  of 
information  be  expressed  and  not  implied 
promises.  Under  the  authority  to  prepare 
guidelines  for  the  administration  of  this  act 
it  is  expected  that  the  Office  of  Management 
and  Budget  will  work  closely  with  agencies 
to  insure  that  Federal  investigators  make 
sparing  use  of  the  ability  to  make  express 
promises  of  confidentiality. 

STANDARDS  APPLIED  TO  DISSEMINATION  OUTSIDE 
THE  GOVERNMENT 

H.B.  16373  requires  that  all  records  which 
are  used  by  an  agency  in  making  any  deter- 
mination about  an  individual  be  maintained 
with  such  accuracy,  relevance,  timeliness 
and  completeness  as  is  reasonably  necessary 
to  assure  fairness  to  the  individual  in  the 
determination.  S.  3418  goes  much  further 
and  requires  that  agencies  apply  these  stand- 
ards at  any  time  that  access  is  granted  to 
the  file,  material  is  added  to  or  taken  from 
the  file,  or  at  any  time  it  Is  used  to  make  a 
determination  affecting  the  subject  of  the 
file. 

The  difference  between  these  two  measures 
represents  a  difference  In  philosophy  regard- 
ing the  handling  of  personal  Information. 
The  Senate  measure  Is  designed  to  comple- 
ment the  requirement  that  agencies  main- 
tain only  information  which  Is  relevant  and 
necessary  to  accomplish  a  statutory  purpose. 
The  standard  of  relevancy  should  be  that 
statutory  basis  for  an  Information  program 
which  is  now  set  forth  in  (e)  (1)  of  the  com- 
promise measure.  By  adopting  this  section, 
the  Senate  hoped  to  encourage  a  periodic 
review  of  personal  information  contained  in 
Federal  records  as  those  records  were  used 
or  dlssemlTiated  for  any  purpose. 

The  House  provision  would  have  applied 
these  important  standards  for  maintenance 
of  Information  In  records  at  any  time  a  de- 
termination Is  made  about  an  Individual. 
The  House  bill  goes  on  to  permit  additional 
"routine  uses"  of  Information  which  may 
not  rise  to  the  threshold  of  an  "agency  de- 
termination" without  requiring  that  the  In- 
formation be  upgraded  to  meet  these  stand- 
ards. 

The  compromise  amendment  would  adopt 
the  section  of  the  House  bill  applying  the 
standards  of  accuracy,  relevance,  timeliness 
and  completeness  at  the  time  of  a  determina- 
tion. It  would  add  the  additional  require- 
ment, however,  that  prior  to  the  dissemina- 
tion of  any  record  about  tin  individual  to  any 
person  other  than  another  agency,  the  send- 


ing agency  shall  make  a  reasonable  effort 
to  a.ssure  that  the  record  is  accurate,  com- 
plete, timely,  and  relevant.  This  proviso  was 
included  because  Federal  agencies  would  be 
governed  by  a  requirement  to  clean  up  their 
records  before  a  determination  is  made  and 
limited  by  a  requirement  to  publish  each 
routine  use  of  Information  in  the  Federal 
Register,  but  the  use  of  Information  by  per- 
sons outside  the  Federal  government  would 
not  be  governed  by  this  act.  Therefore,  agen- 
cies are  directed  to  be  far  more  careful  about 
the  dlsseirilnatlon  of  personal  information 
to  persons  not  governed  by  the  enforcement 
provisions  of  this  bill. 

THE  FREEDOM  OF  INFORMATION  ACT  AND  PRIVACY 

One  difficult  task  in  drafting  Federal  pri- 
vacy legislation  was  that  of  determining  the 
proper  balance  between  the  public's  right 
to  know  about  the  conduct  of  their  govern- 
ment and  their  equally  Important  right  to 
have  Information  which  is  personal  to  them 
maintained  with  the  greatest  degree  of  con- 
fidence by  Federal  agencies.  The  House  bill 
made  no  specific  provision  for  Freedom  of 
Information  Act  requests  of  material  which 
might  contain  Information  protected  by  the 
Privacy  Act.  Instead,  In  the  committee  report 
on  the  bill,  it  recognized  that: 

"This  legislation  would  have  an  effect  on 
subsection  (b)  (6)  of  the  Freedom  of  Infor- 
mation Act  (5  U.S.C.,  Section  552)  which 
states  that  the  provisions  regarding  disclo- 
sure of  information  to  the  public  shall  not 
apply  to  material  'the  disclosure  of  which 
would  constitute  a  clearly  unwarranted  Inva- 
sion of  personal  privacy.'  H.R.  16373  would 
make  all  individually  identifiable  information 
in  government  files  exempt  from  public  dis- 
closure. Such  disclosure  could  be  made  avail- 
able to  the  public  only  pursuant  to  rules 
published  by  agencies  In  the  Federal  Regis- 
ter permitting  the  transfer  of  particular  data 
to  persons  other  than  the  individuals  to 
whom  they  pertain." 

The  committee  report  went  on  to  express 
a  desire  that  agencies  continue  to  make  cer- 
tain individually  identifiable  records  open 
to  the  public  because  such  disclosure  would 
be  in  the  public  Interest. 

The  Senate  bill  provided  that  nothing  in 
the  act  shall  be  construed  to  permit  the 
withholding  of  any  personal  information 
which  Is  otherwise  required  to  be  disclosed 
by  law  or  any  regulation  thereunder.  This 
section  was  intended  as  specific  recognition 
of  the  need  to  permit  disclosure  under  the 
Freedom  of  Information  Act. 

The  compromise  amendment  would  add  an 
additional  condition  of  disclosure  to  the 
House  bill  which  prohibits  disclosure  with- 
out written  request  of  an  Individual  unless 
disclosure  of  the  record  would  be  pursuant 
to  Section  552  of  the  Freedom  of  Informa- 
tion Act.  This  compromise  Is  designed  to 
preserve  the  status  quo  as  Interpreted  by 
the  courts  regarding  the  disclosure  of  per- 
sonal Information  under  that  section. 

A  related  amendment  taken  from  the  Sen- 
ate bill  would  prohibit  any  agency  from 
relying  upon  any  exemption  contained  in 
Section  552  to  withhold  from  an  Individual 
any  record  which  is  otherwise  acceslble  to 
such  individual  under  the  provisions  of  this 
section. 

CIVIL  REMEDIES 

Under  the  House  bill  an  individual  would 
be  permitted  to  seek  an  injunction  against 
an  agency  only  to  produce  his  record  upon  a 
failure  of  an  agency  to  comply  with  his  re- 
quest. An  individual  would  be  able  to  sue  for 
damages  only  if  an  agency  failed  to  maintain 
a  record  about  him  with  such  accuracy,  rele- 
vance, timeliness  and  completeness  as  would 
be  necessary  to  assure  fairness  and  a  deter- 
mination about  him,  and  consequently  an 
adverse  determination  was  made.  A  suit  for 
damages  would  also  be  in  order  against  an 
agency  if  it  falls  to  comply  with  any  other 
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provision  of  this  act  in  such  a  way  to  have 
an  adverse  effect  on  the  Individual. 

Under  the  Senate  bill  injunctive  relief 
would  be  available  to  an  individual  to  en- 
force any  right  granted  to  him.  And  an  Indi- 
vidual would  be  permitted  to  sue  for  dam- 
ages for  any  action  or  omission  of  an  oflBcer 
or  employee  of  the  government  who  violates 
a  provision  of  the  act. 

The  standard  for  recovery  of  damages  un- 
der the  House  bill  was  a  determination  by 
a  court  that  the  agency  acted,  in  a  manner 
which  was  willful,  arbitrary,  or  capricious. 
Tlie  Senate  bill  would  have  permitted  recov- 
ery against  an  agency  on  a  finding  that  the 
agency  had  erred  in  handling  his  records. 

These  amendments  represent  a  compro- 
mise between  the  two  positions.  They  permit 
an  Individual  to  seek  injunctive  relief  to  cor- 
rect or  amend  a  record  maintained  by  an 
agency.  In  a  suit  for  damages,  the  amend- 
ment reflects  a  belief  that  a  finding  of  will- 
ful, arbitrary,  or  capricious  action  is  too 
harsh  a  standard  of  proof  for  an  Individual 
to  exercise  the  rights  granted  by  this  legis- 
lation. Thus  the  standard  for  recovery  of 
damages  was  reduced  to  "willful  or  Inten- 
tional" action  by  an  agency.  On  a  continuum 
between  negligence  and  the  very  high  stand- 
ard of  willful,  arbitrary,  or  capricious  con- 
duct, this  standard  Is  viewed  as  only  some- 
what greater  than  gross  negligence. 

Both  the  House  and  Senate  bills  provided 
for  an  individual  to  recover  reasonable  at- 
torney fees  and  costs  of  litigation.  The  com- 
promise amendments  adopt  the  standard  of 
the  House  bill  permitting  the  court  to  award 
attorney  fees  and  reasonable  costs  to  an  Indi- 
vidual where  the  complainant  has  substan- 
tially prevailed  In  an  injunctive  action,  and 
requiring  such  award  in  actions  in  which 
complainants  receive  damages. 

ACCESS  AND  CHALLENGE  TO  RECORDS 

The  House  bill  would  apply  a  standard  of 
promptness  to  agency  considerations  of  re- 
quests for  access  to  records  and  requests  to 
challenge  or  correct  those  records.  In  addi- 
tion. It  allows  the  Individual  to  request  a 
review  of  a  refusal  to  correct  a  record  by  the 
agency  official  named  in  its  public  notice  of 
Information  systems. 

The  Senate  bill  requires  the  agency  to 
make  a  determination  with  respect  to  an  In- 
dividual's request  for  a  record  change  within 
60  days  of  the  request  and  to  permit  him  a 
bearing  within  30  days  of  a  request  for  one, 
with  extension  for  good  cause  permitted.  The 
Individual  would  have  the  option  of  a  formal 
or  informal  hearing  procedure  within  the 
agency  upon  a  refusal  of  a  request  to  correct 
or  amend  a  record.  The  compromise  amend- 
ment would  require  the  agency  to  respond 
within  10  working  days  to  acknowledge  an 
individual's  request  to  amend  a  record.  Pol- 
lowing  acknowledgement,  the  agency  must 
promptly  correct  the  Information  which  the 
Individual  believes  Is  not  accurate,  relevant, 
timely  or  complete  or  inform  the  individual 
of  its  refusal. 

If  the  individual  disagrees  with  tlie  refusal 
of  the  agency  to  amend  his  record,  the  agency 
shall  conduct  a  review  of  that  refusal  within 
30  working  days,  provided  that  an  extension 
may  be  obtained  for  good  cause.  We  expect 
that  agency  heads  will  either  conduct  such 
reviews  themselves,  or  assign  officers  of  the 
rank  of  deputy  assistant  secretary  or  above. 

The  House  bill  would  not  have  permitted  a 
Federal  District  Court  to  review  de  novo  an 
agency's  refusal  to  amend  a  record.  The  com- 
promise adopts  the  Senate  provision  which 
would  require  a  de  novo  review  of  such  re- 
fusal and  to  order  a  correction  where  merited. 
Finally,  the  compomise  requires  that  in  any 
disclosure  of  Information  subject  to  dis- 
agreement that  the  agency  include  witli 
the  disclosure  a  notation  of  any  dispute  over 
the  Information  or  a  copy  of  any  statement 
submitted  by  the  Individual  stating  his  rea- 
sons for  disagreement  with  the  information. 


ACCOUNTING  FOR  DISCLOSURES 

The  House  bill  requires  an  agency  to  iii- 
form  any  person  or  another  agency  about  a 
correction  or  notation  of  dispute  regarding  a 
record  that  has  been  disclosed  to  that  per- 
son or  agency  within  two  years  before  mak- 
ing the  correction  or  notation.  It  would  not 
apply  if  no  accounting  of  the  disclosure  had 
been  required.  No  such  limitation  was  placed 
upon  accounting  for  disclosures  in  the  Sen- 
ate bUl  and  the  compromise  measiire  would 
require  any  person  or  agency  receiving  the 
record  at  any  time  before  a  notation  or  dis- 
pute is  made  to  be  notified  if  an  accounting 
of  the  disclosures  were  made. 

The  House  bUl  requires  an  agency  to  main- 
tain an  accounting  for  disclosures  for  only 
five  years.  The  Senate  bUl  places  no  limita- 
tion on  the  length  of  time  for  maintaining 
such  disclosures.  Tlie  compromise  amend- 
ment would  require  maintaining  of  the  dis- 
closure for  five  years  or  the  life  of  the  rec- 
ord, whichever  is  longer. 

LIMITATIONS  ON  THE  TYPES  OF  INFORMATION 
COLLECTED  AND  THE  USE  OF  THIRD  PARTY 
INFORMATION 

The  Senate  bill  requires  Federal  agencies 
to  maintain  only  such  information  about  an 
Individual  as  is  relevant  and  necessary  to  ac- 
complish a  statutory  purpose  of  the  agen- 
cy. The  House  bill  did  not  address  this  issue. 
The  compromise  amendment  modifies  the 
Senate  provision  to  permit  the  collection  of 
information  which  would  be  required  to  ac- 
complish not  only  a  purpose  set  out  by  a 
statute  but  also  a  purpose  outlined  by  a 
Presidential  Executive  Order. 

The  provision  is  Included  to  limit  the  col- 
lection of  extraneous  information  by  Fed- 
eral agencies.  It  requires  that  a  conscious  de- 
cision be  made  that  the  information  is  re- 
quired to  meet  the  lawful  needs  of  an  agen- 
cy. Agencies  should  formulate  as  precisely 
as  possible  the  policy  objectives  to  be  served 
by  a  data  gathering  activity  before  It  Is 
\mdertaken.  It  is  hoped  that  multiple  re- 
quests for  information  will  be  reduced  and 
that  agencies  wUl  collect  no  more  sensitive 
personal  Information  than  is  necessary. 

The  Senate  bill  also  requires  agencies  to 
collect  Information  to  the  greatest  extent 
practicable  directly  from  the  subject  when 
that  Information  could  result  tn  an  adverse 
determination  about  an  individual's  rights 
and  benefits  and  privileges  under  a  Federal 
program.  The  House  bill  had  no  provision, 
but  the  compromise  amendment  accepts  the 
Senate  language.  This  section  is  designed  to 
discourage  the  collection  of  personal  Infor- 
mation from  third  party  sources  and  there- 
fore to  encourage  the  accuracy  of  Federal 
data  gathering.  It  supports  the  principle  that 
an  Individual  should  to  the  greatest  extent 
possible  be  in  control  of  Information  about 
him  which  is  given  to  the  government.  This 
may  not  be  practical  hi  all  cases  for  finan- 
cial or  logistical  reasons  or  because  of  other 
statutory  requirements.  However,  it  Is  a  prin- 
ciple designed  to  Insure  fairness  in  Informa- 
tion collection  w,hich  should  be  instituted 
wherever  possible. 

ARCHIVAL  RECORDS 

The  House  bill  provides  that  records  ac- 
cepted by  the  Administrator  of  General  Serv- 
ices for  temporary  storage  and  servicing  shall 
be  considered  for  purposes  of  this  act,  to  be 
maintained  by  the  agency  which  deposits  the 
records.  Records  transferred  to  the  National 
Archives  after  the  elTectlve  date  of  this  A^t 
for  purposes  of  historical  preservation  are 
considered  to  be  maintained  by  the  Archives 
and  are  subject  only  to  limited  provisions  of 
tlie  Act.  Records  transferred  to  tlie  National 
Archives  before  the  effective  date  of  this  Act 
are  not  subject  to  the  provisions  of  this  Act. 

The  Senate  bill  provides  that  records  ac- 
cepted by  the  Administrator  of  General  Serv- 
ices for  temporary  storage  and  servicing  shall 
be  considered,  for  purposes  of  this  Act,  to  be 
maintained  by  the  agency  whicli  deposits  the 
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records.  All  records  transferred  to  the  Na- 
tional Archives  for  purposes  of  historical 
preservation  are  considered  to  be  maintained 
by  the  Archives  and  are  subject  only  to  those 
provisions  of  this  Act  requiring  annual  pub- 
lic notice  of  the  existence  and  character  of 
the  Information  systems  maintained  by  the 
Archives,  establishment  of  appropriate  safe- 
guards to  insure  the  security  and  Integrity  of 
preserved  personal  Information,  and  promul- 
gation and  Implementation  of  rules  to  Insure 
the  effective  enforcement  of  those  safeguards. 

The  compromise  amendment  subjects  rec- 
ords transferred  to  the  National  Archives 
for  historical  preservation  prior  to  the  effec- 
tive date  of  the  act  to  a  modified  require- 
ment for  annual  public  notice.  It  Is  Intended 
that  the  notice  provision  not  be  applied 
separately  and  specifically  to  each  of  the 
many  thousands  of  separate  systems  of  rec- 
ords transferred  to  the  Archives  prior  to  the 
effective  date  of  this  Act,  but  rather  that  a 
more  general  description  be  provided  which 
pertains  to  meaningful  groupings  of  record 
systems.  However,  record  systems  transferred 
to  the  Archives  after  the  effective  date  of 
this  Act  are  Individually  subject  to  the  spe-  - 
clfic  notice  provisions.  This  coverage  is  In- 
tended to  support  and  encourage  improve- 
ments in  the  organization  and  cataloging 
of  records  maintained  by  the  Archives. 

MORATORIUM  ON  THE  USE  OF  THE  SOCIAL 
SECURITY  ACCOUNT  NXTMBEE 

The  House  bill  provides  that  a  Federal 
agency,  or  a  State  or  local  government  acting 
in  compliance  with  Federal  law  or  a  federally 
assisted  program,  Is  prohibited  from  denying 
to  Individuals  rights,  benefits  or  privileges 
by  reason  of  refusal  to  disclose  the.  social 
security  account  number.  Any  such  govern- 
mental agency  Is  further  prohibited  from 
utilizing  the  social  security  accoimt  number 
for  purposes  apart  from  verification  of  Indi- 
vidual identity  except  where  another  purpose 
is  specifically  authorized  by  law.  Exempt 
from  these  prohibitions  are  systems  of  rec- 
.ords  in  existence  and  operating  prior  to  Jan- 
uary 1,  1975.  Exemption  Is  further  granted 
where  disclosure  of  a  social  security  account 
number  Is  required  by  Federal  law. 

The  Senate  bill  provides  that  a  Federal 
agency,  or  a  State  or  local  government.  Is 
prohibited  from  denying  to  Individuals 
rights,  benefits  or  privileges  by  reason  of  re- 
fusal to  disclose  the  social  security  account 
number.  Persons  engaged  in  the  business  of 
commercial  transactions  or  activities  are  pro- 
hibited from  discriminating  against  any  In- 
dividual In  the  course  of  such  activities  by 
reason  of  refusal  to  disclose  the  social  se- 
curity account  number.  Exempt  from  these 
prohibitions  are  systems  of  records  In  exist- 
ence and  operating  prior  to  January  1,  1975. 
Also  exempt  are  disclosures  of  the  social  se- 
curity account  number  required  by  Federal 
law.  This  section  further  provides  that  any 
Federal,  State  or  local  government  agency 
or  any  person  who  requests  an  individual 
to  disclose  his  social  security  ntimber  shall 
inform  that  Individual  whether  that  disclo- 
sure is  mandatory  or  voluntary,  by  what 
statutory  or  other  authority  such  number 
is  solicited,  what  uses  wUl  be  made  of  it, 
and  what  rules  of  confidentiality  will  govern 
it. 

The  compromise  amendment  changes  the 
House  language  by  broadening  the  coverage 
of  State  and  local  governments  so  as  to  pro- 
hibit any  new  activity  by  such  a  govern- 
ment that  would  condition  a  right,  benefit 
or  privilege  upon  an  individual's  disclosure 
of  his  social  security  account  number. 

To  clarify  the  intent  of  the  Senate  and 
House,  the  grandfather  clause  of  this  section 
was  re-stated  to  exempt  only  those  govern- 
mental uses  of  the  social  security  account 
number  continuing  from  before  January  1, 
1975,  pursuant  to  a  prior  law  or  regulation 
that,  for  purposes  of  verifying  identity,  re- 
quired individuals  to  disclose  their  social 
becurity  account  number  as  a  condition  for 
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exercising  a  right,  benefit,  or  privilege.  Thus, 
for  Illustration,  after  January  1,  1975,  it  will 
b©  unlawful  to  commence  operation  of  a 
State  or  local  government  procedure  that  re- 
quires Individuals  to  disclose  their  social 
security  account  numbers  in  order  to  register 
a  motor  vehicle,  obtain  a  driver's  license  or 
other  permit,  or  exercise  the  right  to  vote 
m  an  election.  The  House  section  was  amend- 
ed to  include  the  Senate  provision  for  in- 
forming an  individual  requested  to  disclose 
his  social  security  account  number  of  the 
nature,  authority  and  purpose  of  the  request. 
This  provision  is  Intended  to  permit  an  in- 
dividual to  make  an  Informed  decision 
whether  or  not  to  disclose  the  social  secu- 
rity account  number,  and  It  is  Intended  to 
bring  recognition  to,  and  discourage,  un- 
necessary or  improper  uses  of  that  number. 

EULEMAKING  PROCEDURES  FOR  MAKING 
EXEMPTIONS 

To  obtain  an  exemption  from  certain  pro- 
visions of  this  Act  under  the  House  bill, 
agencies  entitled  to  those  exemptions  would 
be  required  to  public  notice  of  the  proposed 
exemptions  in  the  Federal  Register  pursuant 
to  Section  553  of  the  Administrative  Proce- 
dures Act  permitting  comments  to  be  sub- 
mitted In  writing  for  inclusion  in  the 
Register  with  such  exemptions. 

The  Senate  bill  applied  a  much  more 
stringent  standard  and  would  have  required 
agencies  to  hold  adjudicatory  hearings  as 
provided  in  APA  Sections  566  and  557.  The 
compromise  agreement  would  no  longer  re- 
quire full  adjudicatory  proceeding  by  any 
agency  seeking  an  exemption  permitted  un- 
der the  act.  However,  agencies  would  still 
be  required  to  publish  notice  of  a  proposed 
rulemaking  in  the  Federal  Register  and  could 
not  waive  the  30  day  period  for  such  pub- 
lication. In  addition  it  is  specifically  pro- 
vided In  this  act  that  agencies  obtaining 
such  exemptions  state  the  reasons  why  the 
system  of  records  is  to  be  exempted. 

DUTIES    OF   THE    OFFICE    OF   MANAGEMENT  AND 
BUDGET 

Under  the  Senate  bill  the  Privacy  Protec- 
tion Commission  was  directed  to  develop 
model  guidelines  and  conduct  certain  over- 
sight of  the  implementation  of  this  Act  to 
Federal  agencies.  Since  the  compromise 
amendment  wovild  change  the  scope  of  au- 
thority of  the  commission,  it  was  felt  there 
remained  a  need  for  an  agency  within  the 
government  to  develop  guidelines  and  regu- 
lations for  agencies  to  use  in  implementing 
the  provisions  of  the  Act  and  to  provide  con- 
tinuing assistance  to  and  oversight  of  the 
implementation  of  the  provisions  of  this  Act 
by  the  agencies. 

This  function  has  been  assigned  to  the 
Office  of  Management  and  Budget. 

REPORTS    ON    NEW  SYSTEMS 

Under  the  Senate  bill  the  Privacy  Protec- 
tion Conunission  was  to  have  a  central  role 
In  evaluating  proposals  to  establish  or  alter 
new  systems  of  information  in  the  Federal 
government.  If  the  commission  had  deter- 
lAined  that  such  a  proposal  was  not  in  com- 
pliance with  the  standards  established  by  the 
Senate  bill  the  agency  which  prepared  the 
report  could  not  proceed  to  establish  or  mod- 
ify an  information  system  for  60  days  in  order 
to  give  the  Congress  and  the  President  an 
opportunity  to  review  that  report  and  the 
commission's  recommendations. 

The  compromise  amendment  would  re- 
quire that  agencies  provide  adequate  advance 
notice  to  the  Congre-ss  and  to  the  Office  of 
Management  and  Budget  of  any  proposal  to 
establish  or  alter  a  system  of  records  in 
order  to  permit  an  evaluation  of  the  privacy 
impact  of  that  proposal.  In  addition  to  the 
privacy  impact,  consideration  should  be  given 
to  the  effect  the  proposal  may  have  on  our 
Federal  system  and  on  the  separation  of 
powers  among  the  three  branches  of  govern- 
met.  These  concerns  are  expressed  In  con- 


nection with  recent  proposals  by  the  Gen- 
eral Services  Administration  and  Depart- 
ment of  Agriculture  to  establish  a  giant  data 
facility  for  the  storing  and  sharing  of  Infor- 
mation between  those  and  perhaps  other 
departments.  The  language  in  the  Senate  re- 
port on  pages  64-66  reflects  the  concern  at- 
tached to  the  inclusion  of  this  language  In 
S.  3418. 

The  acceptance  of  the  compromise  amend- 
ment does  not  question  the  motivation  or 
need  for  improving  the  Federal  government's 
data  gathering  and  handling  capabilities.  It 
does  express  a  concern,  however,  that  the 
office  charged  with  central  management  and 
oversight  of  Federal  activities  and  the  Con- 
gress have  an  opportunity  to  examine  the 
impact  of  new  or  altered  data  systems  on 
our  citizens,  the  provisions  for  confidential- 
ity and  security  in  those  systems  and  the  ex- 
tent to  which  the  creation  of  the  system  will 
alter  or  change  interagency  or  intergovern- 
mental relationships  related  to  information 
programs. 

GOVERNMENT  CONTRACTORS 

The  Senate  bill  would  have  extended  its 
provisions  outside  the  Federal  government 
only  to  those  contractors,  grantees  or  par- 
ticipants In  agi-eements  with  the  Federal 
government,  where  the  purpose  of  the  con- 
tract, grant  or  agreement  was  to  establish 
or  alter  an  information  system.  It  addressed 
a  concern  over  the  policy  governing  the  shar- 
ing of  Federal  criminal  history  information 
with  State  and  local  government  law  enforce- 
ment agencies  and  for  the  amount  of  money 
which  has  been  spent  through  the  Law  En- 
forcement Assistance  Administration  for  the 
purchase  of  State  and  local  government 
criminal  information  systems. 

Tlie  compromise  amendment  would  not 
permit  Federal  law  enforcement  agencies  to 
determine  to  what  extent  their  information 
systems  wotild  be  covered  by  the  Act  and  to 
what  extent  they  will  extend  that  coverage  to 
those  with  which  they  share  that  informa- 
tion or  resources. 

DEFINITION    OP  RECORD 

The  definition  of  the  term  "Record"  as  pro- 
vided In  the  House  bill  has  been  expanded  to 
assure  the  Intent  that  a  record  can  include 
as  little  as  one  descriptive  item  about  an  In- 
dividual and  that  such  records  may  incorpo- 
rate but  not  be  limited  to  information  about 
an  Individual's  education,  financial  transac- 
tions, medical  history,  criminal  or  employ- 
ment records,  and  that  they  may  contain  his 
name,  or  the  identifying  number,  symbol,  or 
other  identifying  marks,  particularly  assigned 
to  the  individual,  such  as  a  finger  or  voice 
print  or  a  photograph.  The  amended  defini- 
tion was  adopted  to  more  closely  refiect  the 
definition  of  "personal  information"  as  used 
m  the  Senate  bill. 

I  will  not  take  the  time  to  explain  each 
of  these  amendments  because  many  of 
them  are  merely  technical  or  conforming 
in  natui'e.  All  of  them  are  clearly  ger- 
mane to  the  original  House  bill.  I  will, 
however,  mention  the  most  important  of 
them — 

First,  the  bill  provides  for  a  seven- 
member  Privacy  Protection  Study  Com- 
mission, authorizing  a  2-yeai'  study  of 
various  aspects  of  individual  privacy  af- 
fecting areas  of  the  private  sector  and 
State  and  local  governmental  units.  In 
my  judgment,  Mr.  Speaker,  such  a 
study — without  directly  affecting  the  op- 
erational aspects  of  the  Privacy  Act  of 
1974 — will  be  most  helpful  in  imder- 
standing  the  complexities  of  individual 
privacy  in  non-Federal  activities  and  in 
the  consideration  of  additional  legisla- 
tion affecting  privacy  in  the  future. 

Second,  I  would  like  to  mention  an- 


other amendment  in  the  Senate  bill  that 
deals  with  mailing  lists.  Language  in- 
cluded in  the  legislation  would  prohibit 
the  sale  or  rental  of  mailing  lists,  names 
and  addresses,  by  Federal  agencies  main- 
taining them.  The  philosophy  behind  this 
amendment  is  that  the  Federal  Gov- 
iernment  is  not  in  the  mailing  list  busi- 
ness, and  it  should  not  be  Federal  policy 
to  make  a  profit  from  the  routine  busi- 
ness of  government,  particularly  when 
the  release  of  such  lists  has  been  au- 
thorized under  the  Freedom  of  Informa- 
tion Act.  In  other  words,  such  lists  can 
not  be  withheld  by  an  agency,  unless  it 
determines  that  the  release  would  con- 
stitute "a  clearly  unwarranted  invasion 
of  privacy"  imder  section  552(b)(6)  of 
title  5,  United  States  Code. 

Thus,  the  language  of  the  bill  before 
us  does  not  ban  the  release  of  such  lists 
where  either  sale  or  rental  is  not  in- 
volved. Our  subcommittee  on  Foreign 
Operations  and  CJovermnent  Informa- 
tion held  extensive  hearings  on  Federal 
agency  mail  list  policies  during  the  last 
Congress.  Such  policy  varies  from  agency 
to  agency,  and  the  Federal  courts  have 
interpreted  in  several  cases  the  lan- 
guage of  the  Freedom  of  Information 
Act  relating  to  withholding  of  matters 
constituting  a  "clearly  unwarranted  in- 
vasion of  privacy."  This  measure  now  be- 
fore us  would  preserve  the  current  prac- 
tices and  interpretations  of  this  part  of 
the  Freedom  of  Information  Act,  as  they 
deal  with  Federal  agency  mailing  lists. 

Finally,  the  bill,  as  amended,  assigns 
to  the  Office  of  Management  and  Budget 
the  responsibility  of  developing  guide- 
lines and  regulations  for  all  Federal 
agencies  in  the  enforcement  and  admin- 
istration of  the  Privacy  Act. 

Mr.  Speaker,  I  will  not  discuss  the 
other  Senate  amendments  in  any  detail 
since  a  description  of  them  has  been 
placed  in  the  Record  previously.  How- 
ever, on  the  major  areas  of  operational 
parts  of  the  bill — such  as  access,  ac- 
counting, disclosure,  agency  rules  and 
requirements,  and  exemptions — the  bill 
generally  follows  the  House  version. 
Some  strengthening  language  has,  how- 
ever, been  incorporated  from  the  Senate 
measure. 

Mr.  Speaker,  I  now  yield  to  the  gentle- 
man from  Illinois  (Mr.  Erlenborn)  who 
has  made  such  a  significant  series  of  con- 
tributions at  every  stage  in  the  develop- 
ment of  this  meaningful  privacy  legis- 
lation. 

Mr.  Speaker,  some  questions  as  to  how 
the  bill  will  work  with  respect  to  tax  in- 
formation and  tax  returns  have  arisen. 
Specifically,  the  questions  relate  to  the 
ability  of  the  IRS  to  disclose  tax  inform- 
ation under  the  provision  of  the  bill  that 
allows  disclosure  for  a  routine  use  under 
a  purpose  which  is  compatible  with  the 
purpose  for  which  the  information  is  col- 
lected. 

State  and  local  tax  agencies  now  heav- 
ily rely  on  Federal  tax  information  and 
investigations  when  State  agencies  en- 
force their  tax  laws.  For  example,  when 
the  IRS  sets  up  a  deficiency  against  a 
taxpayer  who  lives  in  a  State,  the  IRS 
frequently  sends  information  on  this  de- 
ficiency to  the  State  or  local  tax  agency. 
The  States  use  this  information  In  col- 
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lecting  their  own  taxes.  This  information 
may  be  sent  before  the  State  itself  con- 
ducts any  tax  investigation  on  the  in- 
dividual. 

Under  the  bill,  this  is  intended  to  con- 
stitute a  routine  use  for  a  purpose  com- 
patible with  the  purpose  for  which  the 
information  was  collected,  so  the  IRS 
could  continue  to  send  this  information 
to  the  State  and  local  tax  agencies  as  is 
presently  done. 

Also,  tfie  IRS  sends  to  State  and  local 
tax  agencies  the  Federal  tax  returns  of 
individuals  who  live  in  the  State  so  the 
State  agency  can  check  to  see  if  the  in- 
dividual has  reported  the  same  income 
and  deductions  on  his  Federal  and  State 
or  local  tax  returns.  Again,  the  States 
rely  on  this  information  in  enforcing 
their  own  tax  laws.  Also,  this  informa- 
tion may  be  sent  to  a  State  before  it 
conducts  a  tax  investigation  on  its  own. 

Under  the  bill,  it  is  intended  that  this 
would  be  a  routine  use  for  a  purpose  com- 
patible with  the  purpose  for  which  the 
information  is  collected  so  the  IRS  can 
continue  to  send  tax  information  to 
State  and  local  tax  agencies  in  this  way. 

The  IRS,  of  course,  provides  tax  in- 
formation on  individuals  to  the  Justice 
Department  when  the  Justice  Depart- 
ment is  preparing  a  tax  case  against  the 
individual.  This  information  is  used  by 
the  Justice  Department  in  investigating 
and  preparing  tax  cases  and  also  is  dis- 
closed in  court  as  the  Justice  Department 
presents  evidence  against  the  individual. 

This  disclosure  both  to  the  Justice 
Department  and  in  court  would  repre- 
sent a  routine  use  of  the  tax  informa- 
tion compatible  with  the  purpose  for 
which  it  was  collected  and  this  disclosure 
would  continue  to  be  possible  under  the 
provisions  of  the  bill. 

Under  the  bill  tax  returns  and  other 
tax  information  can — as  under  present 
law — be  disclosed  to  the  tax  commit- 
tees of  the  Congress:  the  Senate  Fi- 
nance Committee,  the  House  Ways  and 
Means  Committee,  and  the  Joint  Com- 
mittee on  Internal  Revenue  Taxation. 

Under  the  bill  this  information  can 
also  continue  to  be  disclosed  to  the  staffs 
of  these  committees,  as  under  present 
law. 

Under  the  bill  an  agency  can  disclose 
tax  returns  to  either  House  of  Congress 
or  to  committees  of  Congress  to  the 
extent  of  matters  within  their  jurisdic- 
tion. Since  tax  returns  can  be  disclosed 
by  an  agency  to  the  Senate  and  House, 
it  is  intended  that — as  under  present 
law — the  committees  which  have  re- 
ceived tax  returns  can  also  disclose  them 
to  the  Senate  or  House,  just  as  the  Joint 
Committee  on  Internal  Revenue  Taxa- 
tion did  with  the  tax  information  on 
President  Nixon. 

Mr.  Speaker,  this  bill  deals  with 
personal  data  that  is  frequently  proc- 
essed and  stored  on  automated  record- 
keeping systems.  These  systems  require 
the  performance  of  appropriate  main- 
tenance techniques,  for  example  memoi-y 
dumps  needed  by  nonagency  personnel 
who  diagnose  and  repair  the  equipment. 
How  are  these  nonagency  maintenance 
personnel  to  be  viewed  relative  to  the 
bills  disclosure  and  accounting  provi- 
sions? 


It  is  necessary  to  properly  maintain 
recordkeeping  systems  in  order  to  Insure 
data  accuracy  and  validity.  It  is  our  in- 
tention that  authorized  maintenance  of 
automated  systems  perfonned  by  non- 
agency  personnel  be  viewed  as  a  legiti- 
mate extension  of  the  authority  of 
agency  employees  who  must  see  personal 
data  in  the  normal  performance  of  their 
duties.  Accordingly,  nonagency  person- 
nel performing  authorized  maintenance 
would  be  in  the  same  po.sition  as  agency 
officials  and  employees. 

Mr.  ERLENBORN.  -Mr.  Speaker,  I 
u'ithdraw  my  reservation  of  objection. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Penn- 
sylvania (Mr.  MOORHEAD)  ? 

There  was  no  objection. 

Mr.  ALEXANDER.  Mr.  Speaker,  when 
the  House  originally  considered  this  bill, 
it  adopted  an  amendment  regarding 
certain  investigatory  material.  I  would 
ask  the  gentleman,  does  that  amend- 
ment remain  in  the  bill? 

Mr.  ERLENBORN.  Yes,  it  does. 

Mr.  ALEXANDER.  Exactly  what  does 
the  amendment  provide? 

Mr.  ERLENBORN.  It  says  that  the 
head  of  any  agency  may  promulgate 
rules  to  exempt  certain  investigatory 
material  from  the  acces.s  requirements 
of  this  legislation.  Specifically,  the  ma- 
terial which  may  be  exempted  is,  and 
I  quote : 

Investigatory  material  compiled  solely  for 
the  purpose  of  determining  suitability,  eli- 
gibility, or  qualifications  for  Federal  civilian 
employment,  military  service,  Federal  con- 
tracts, or  access  to  classified  information, 
but  only  to  the  extent  that  the  disclosure 
of  such  material  would  reveal  the  identity 
of  a  source  who  furnished  information  to 
the  Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or.  prior  to  the  effective 
date  of  this  section,  under  an  implied  prom- 
ise that  the  identity  of  the  source  would  be 
held  in  confidence. 

Mr.  ALEXANDER.  The  amendment 
does  not  extend,  then,  to  all  investiga- 
tory material? 

Mr.  ERLENBORN.  That  is  correct: 
it  does  not.  It  is  limited  in  two  impor- 
tant regards.  First,  it  pertains  only  to 
investigatory  material  compiled  solely 
for  certain  specified  purposes.  Second, 
and  more  important,  it  governs  access  to 
that  information  only  to  the  extent  that 
the  disclosure  of  the  material  would  re- 
veal the  identity  of  a  cofidential  source. 

Mr.  ALEXANDER.  Then  this  amend- 
ment would  not  permit  an  agency  to 
withhold  information  which  a  confiden- 
tial source  gave  to  the  agency. 

Mr.  ERLENBORN.  That  is  correct.  The 
agency  would  have  to  allow  an  individual 
access  to  all  information  regarding,  let  us 
say,  his  background  security  check,  ex- 
cept the  part  which  would  reveal  a  con- 
fidential source.  In  some  cases,  this  might 
be  simply  his  name.  This  is  far  greater 
access  than  individuals  have  at  the  pres- 
ent time. 

Mr.  ALEXANDER.  In  some  instances,  I 
suppose,  agencies  might  claim  that  dis- 
closure of  any  part  of  a  particular  item 
would  reveal  the  identity  of  a  confiden- 
tial source.  In  those  instances,  could  the 
agencies  conceal  even  the  fa<;t  of  the 


item's  existence  from  the  citizen  who 
wished  to  see  his  file? 

Mr.  ERLENBORN.  Absolutely  not.  The 
fact  that  a  confidential  derogatory  state- 
ment exists  in  someone's  file,  and  that 
the  statement  could  be  characterized  in 
some  general  way,  most  assuredly  would 
not  reveal  the  identity  of  a  confidential 
source.  The  fact  of  the  item's  existence 
and  a  general  characterization  of  that 
item  would  have  to  be  made  known  to 
the  individual  in  every  case. 

Mr.  ALEXANDER.  Let  me  ask  the  gen- 
tleman one  further  question.  Suppose  an 
individual  believed  that  he  had  not  been 
promoted  in  his  Government  job  bfecause 
of  confidential  derogatory  information  in 
his  file,  and  that  the  Government  refused 
to  allow  the  individual  access  to  that  in- 
formation on  the  grounds  that  allowing 
access  would  reveal  the  identity  of  a  con- 
fidential source.  Suppose  further  that  the 
individual  then  went  to  court  and  de- 
manded that  he  be  promoted,  arguing 
that  nothing  on  the  public  record  inter- 
fered with  his  right  to  the  promotion. 
Would  the  government  then  have  to  let 
him  see  the  portion  of  his  file  which  ii 
nad  previously  withheld? 

Mr.  ERLENBORN.  If  the  Government 
wanted  to  introduce  the  statement  into 
evidence  in  court,  it  would  surely  have 
to  allow  the  individual  to  see  the  state- 
ment. If  the  Government  had  no  other 
reason  for  donying  the  promotion,  it 
would  in  effect  have  two  choices:  Release 
the  information  which  would  reveal  the 
identity  of  the  confidential  source  or  lose 
the  case. 

Let  me  add  one  further  thought  here. 
We  have  been  discussing  for  the  past 
few  minutes  statements  made  by  "con- 
fidential sources."  The  bill  provides  tliat 
with  regard  to  statements  made  to  Gov- 
ernment agencies  in  the  past,  this  term 
shall  include  all  sources  who  furnished 
information  under  an  implied  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence.  This  is  as  it  should 
be;  we  must  protect  the  privacy  of  people 
who  believe  that  they  were  speaking  to 
Federal  agents  in  a  privileged  fashion. 

With  regard  to  statements  made  to 
Government  agencies  in  the  future,  how- 
ever, the  term  will  refer  only  to  sources 
who  furnish  information  under  an  ex- 
press promise  that  the  identity  of,  the 
source  would  be  held  confidential.  The 
OflSce  of  Management  and  Budget  has 
assured  us  that  it  will  issue  guidelines 
and  work  closely  with  agencies  to  insure 
that  Federal  investigators  make  sparing 
use  of  the  ability  to  make  express  prom- 
ises of  confidentiality.  Both  OMB  and  we 
want  to  insure  that  such  promises  are 
made  only  when  the  information  in- 
volved is  extremely  important  to  the  Gov- 
ernment and  would  not  be  offered  if  the 
promise  were  not  made  in  return. 

Mr.  ALEXANDER.  I  thank  the  gentle- 
man for  his  remarks.  I  would  like  to  turn 
briefly  to  the  gentleman  from  Pennsyl- 
vania (Mr.  Moorhead)  and  ask  him  if  he 
concurs  in  the  explanation  of  the  amend- 
ment given  by  the  gentleman  from  Il- 
linois. 

Mr.  MOORHEAD  of  Pennsylvania. 
Mr.  Speaker,  I  am  happy  to  assure  the 
gentleman  that  I  am  In  complete  agree- 
ment with  the  explanation. 
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Mr.  HORTON.  Mr.  Speaker,  I  rise  in 
support  of  this  bill,  which  will  add  greatly 
to  the  protection  of  personal  privacy  of 
all  Americans. 

The  bill  achieves  this  objective  by  three 
means.  First,  It  provides  that  citizens 
may  have  access  to  most  records  about 
I  hem  maintained  by  the  Federal  Govern- 
ment, and  may  request  the  Government 
to  correct  misstatements  in  the  records. 
Second,  it  requires  Federal  agencies  to 
make  public  all  the  uses  they  make  of 
personal  records,  and  forbids  those  agen- 
cies from  transferring  such  records  to 
persons  not  named  in  the  published  uses 
unless  the  individuals  to  whom  the  docu- 
ments pertain  have  given  their  advance 
written  consent  to  the  transfers.  Third, 
the  bill  allows  citizens  to  file  suit  in  Fed- 
eral court  to  correct  their  records,  see 
records  about  them  which  agencies  with- 
hold, and  secure  damages  when  they  have 
been  harmed  by  a  willful  or  intentional 
action  of  an  agency  regarding  their 
records. 

Mr.  Speaker.  In  writing  H.R.  16373,  the 
House  bill  which  is  very  similar  to  the 
measure  now  before  us,  the  Government 
Operations  Committee,  on  which  I  serve 
as  ranking  minority  member,  made  great 
efforts  toward  this  end:  as  we  added  pri- 
vacy protections  for  citizens,  we  did  not 
want  to  add  great  burdens  for  Govern- 
ment agencies  in  implementing  the  bill. 
I  think  that  we  accomplished  that  goal 
by  drawing  the  legislation  so  that  agen- 
cies would  have  to  publicize  what  they 
were  doing,  but  would  not  have  to  submit 
to  unreasonable  requirements  which 
would  in  effect  prevent  them  from  carry- 
ing out  constructive  programs. 

The  chairman  of  the  Foreign  Opera- 
tions and  Government  Information  Sub- 
committee, Mr.  MooRHEAD  of  Pennsylva- 
nia, and  the  ranking  minority  member 
of  that  subcommittee.  Mr.  Erlenborn, 
have  labored  long  and  hard  to  insure  that 
whatever  bill  eventually  represented  a 
synthesis  of  House  and  Senate  measures 
on  this  subject  be  directed  toward  that 
same  end.  I  commend  them  for  their 
work;  In  my  judgment,  although  the  bill 
now  before  us  Includes  some  provisions 
from  the  Senate  measure  which  I  my- 
self would  not  have  proposed,  those  pro- 
visions are  reasonable  and  the  bUl  is  a 
good  one. 

The  major  way  in  which  this  bill  dif- 
fers from  the  one  passed  by  the  House 
less  than  a  month  ago  is  that  this  legis- 
lation creates  a  Privacy  Protection  Study 
Commission  to  investigate  the  informa- 
tion practices  of  organizations  of  all 
kinds  insofar  as  they  relate  to  personal 
information,  and  recommend  how  in- 
dividual privacy  can  best  be  protected, 
consistent  with  good  recordkeeping 
practices.  I  hope  that  this  Commission 
will  make  constructive  recommendations 
and  that  they  will  lead  to  increased  pri- 
vacy for  all  Americans  in  the  future.  I 
expect  that  the  Commission  will  use  good 
sense  in  collecting  information  to  be  used 
in  its  study,  and  will,  consistent  with  the 
spirit  of  this  legislation,  not  interfere 
with  the  ongoing  business  of  Govern- 
ment. 

For  example,  the  Congress  has  recog- 
nized in  this  bill  that  certain  records. 


such  as  those  maintained  by  the  Central 
Intelligence  Agency  and  others  classi- 
fied for  national  security  reasons,  should 
be  exempt  from  the  requirement  that  in- 
dividuals have  access  to  records  about 
them.  I  trust  that  the  Commission  will 
conduct  its  affairs  in  such  a  way  as  not 
to  impair  the  responsibility  of  the  Direc- 
tor of  the  CIA  to  protect  intelligence 
sources  and  methods  or  the  head  of  any 
agency  to  keep  classified  documents 
secret. 

Mr.  Speaker,  S.  3418  in  its  present  form 
will  help  protect  the  personal  privacy  of 
our  fellow  Americans.  I  urge  my  col- 
leagues to  join  me  in  supporting  it. 

Mr.  KOCH.  Mr.  Speaker,  the  first 
privacy  legislation  on  the  subject  mat- 
ter covered  by  the  legislation  on  the 
floor  today  was  the  bill  H.R.  7214  which 
I  introduced  on  February  19,  1969.  There 
is  no  legislation  in  which  I  have  been 
involved  here  in  the  Congress  that  has 
given  me  greater  satisfaction  and  a 
sense  of  accomplishment  than  this.  The 
bill  before  us  today,  which  earlier  passed 
the  House  and  Senate  on  November  21, 
is  a  good  bill  and  one  which  I  believe  is 
well  worth  supporting.  By  its  passage  to- 
day we  have  reached  a  landmark  in  leg- 
islative history,  and  truly  the  93d  Con- 
gress can  justly  be  called  the  privacy 
Congress. 

I  had  hoped  that  a  Federal  Privacy 
Commission  would  ultimately  be  incor- 
porated in  the  final  bill.  It  was  approved 
in  the  Senate,  but  not  in  the  House. 
However,  I  am  pleased  that  the  compro- 
mise reached  provided  for  at  least  a 
study  commission  of  other  governmental 
'and  private  organizations.  The  study 
commission  is  directed  to  complete  a 
report  within  two  years  and  that  report 
should  include  recommendations  for  ap- 
plying privacy  principles  to  those  or- 
ganizations being  studied. 

There  is  a  basic  missing  provision  not 
in  the  bill  in  the  area  covering  law  en- 
forcement agencies.  However,  that  comes 
about  because  the  House  Judiciary  Com- 
mittee under  the  subcommittee  chair- 
manship of  Don  Edwards  is  considering 
comprehensive  legislation  covering  the 
entire  criminal  justice  field.  It  was  and 
is  my  contention  that  until  the  Justice 
Department  can  come  forward  with  a 
proposal  that  the  Congress  can  agree 
upon,  criminal  justice  systems  should  be 
included  in  this  privacy  legislaton.  It  s 
completely  unjustificable  to  exempt  crim- 
-inal  justice  systems.  Privacy  legislation 
must  affect  law  enforcement  records. 
However,  what  is  significant  in  the  bill  is 
a  provision  which  states  that  no  agency, 
including  law  enforcement  agencies,  is 
permitted  to  maintain  a  record  concern- 
ing the  political  or  religious  beliefs  or 
activities  of  any  individual  unless  ex- 
pressly authorized  by  statute  or  by  the 
individual  himself. 

The  exemptions  section  should  have 
been  limited  only  to  those  files  having 
to  do  with  national  defense  and  foreign 
policy,  Infonnation  held  pursuant  to  an 
active  criminal  investigation,  and  records 
maintained  for  statistical  purposes  not 
identifiable  to  an  individual.  I  also  re- 
gret that  the  provision  to  allow  court 
assessment  of  punitive  damages  is  not 


Incorporated  in  this  bill  and  that  there 
is  a  provision  to  permit  the  withholding 
from  an  individual  the  source  of  confi- 
dential information  in  his  file. 

The  bill  does  prohibit  Federal  agen- 
cies from  selling  or  renting  mailing 
lists  except  as  authorized  by  law.  Also, 
thanks  to  the  enormous  efforts  of  Barry 
GoLDWATER,  Jr.,  there  is  a  provision 
mandating  that  benefits  not  be  denied 
to  an  individual  solely  for  failure  to  dis- 
close his  social  security  account  num- 
ber, unless  that  disclosure  is  mandated 
by  statute. 

Basic  to  my  5-year  effort  to  establish 
privacy  standards  for  all  Federal  agen- 
cies has  been  the  requirement  that  a 
directory  of  data  banks  be  published  and 
available  to  the  general  public.  A  provi- 
sion I  sponsored  is  in  the  bill  providing 
for  an  efficient  and  economical  Direc- 
tory of  Federal  Data  Banks.  We  cannot 
succeed  in  protecting  privacy  with  a 
code  of  fair  information  practices  un- 
less there  is  a  publically  available  direc- 
tory of  personal  information  systems. 

I  am  particularly  proud  of  the  fact 
that  this  legislation  moved  ahead  in  the 
year  of  the  93d  Congress  because  it  re- 
ceived across  the  board  political  support. 
It  becaine  known  Initially  as  the  Koch 
and  Goldwater  privacy  bill.  And,  while 
it  might  have  seemed  strange  to  some 
that  KocH  and  Goldwater  could  join 
together  on  some  piece  of  legisIja,tion, 
those  who  imderstand  the  basic  premise 
of  conservative  and  Uberal  ideology  ap- 
preciate the  fact  that  on  the  issue  of 
privacy  there  is  a  commonality  of  in- 
terest and  concern.  The  bill  before  us 
is  the  work  product  of  a  great  number 
of  persons  on  the  committee. 

However,  I  again  want  to  take  special 
note  of  the  enormous  support  and  ef- 
forts that  subcommittee  Chairman 
William  Moorhead  and  Congresswoman 
Bella  Abzug  gave  in  shaping  the  legis- 
lation, on  the  Democratic  side  in  com- 
mittee, as  did  all  the  members  on  that 
committee.  And  I  also  especially  want 
to  thank  the  ranking  minority  members, 
John  Erlenbork  and  Frank  Horton, 
who  worked  so  diligently  to  bring  this 
legislation  to  the  floor.  The  bipartisan- 
ship shown  was  reflected  in  the  Gov- 
ernment Operations  Committee  vote 
when  it  passed  the  bill  out  of  committee 
39  to  0. 1  also  want  to  give  special  thanks 
to  Senators  Ervin,  Percy,  Bayh,  Mtrs- 
KiE,  and  RiBicoFF  for  their  efforts  on  the 
Senate  side. 

I  shall  now  list  the  major  areas  that 
the  bill  covers: 

First,  it  permits  an  individual  to  gain 
access  to  a  file  held  on  him  by  any  Fed- 
eral agency; 

Second,  permits  any  person  to  supple- 
ment the  Information  contained  In  his 
file; 

Third,  permits  the  removal  of  errone- 
ous or  irrelevant  information  and  pro- 
vides that  agencies  and  persons  to  whom 
the  erroneous  or  iiTelevant  material  has 
been  previously  tmnsferred,  be  notified 
of  its  removal; 

Fourth,  prohibits  records  from  being 
disclosed  to  anyone  outside  a  Federal 
agency,  except  on  an  individual's  request 
and  when  permitted  by  this  act  In  some 
specified  cases; 
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Fifth,  requires  an  agency  to  inform  an  ♦     »     »     ♦  » 

individual  of  his  or  her  rights  when 
supplying  information  to  the  agency; 

Sixth,  requires  an  agency  to  publish 
notice  in  the  Federal  Register  of  the  ex- 
istence of  any  system  of  records  held  by 
that  agency  so  that  no  system  wUl  be 
secret; 

Seventh,  requires  an  agency  to  set 
rules  for  access  to  records,  describe  the 
routine  uses  of  the  records,  establish 
procedui'es  whereby  an  individual  can 
amend  his  record,  keep  an  accurate  ac- 
counting of  disclosm-es,  and  keep  records 
in  a  timely,  relevant  and  accui"ate  man- 
ner; 

Eighth,  prohibits  an  agency  fi'om 
maintaining  a  recoi-d  of  political  and 
religious  beliefs  or  activities  on  an  in- 
dividual, imless  expressly  authorized  by 
statute  or  by  the  individual  himself; 

Ninth,  provides  for  certain  exemptions 
for  CIA  files,  law  enforcement  files,  se- 
cret sendee  fUes  and  statistical  reporting 
systems;  and 

Tenth,  provides  for  a  civil  remedy  for 
an  individual  who  has  been  denied  access 
to  his  records,  or  whose  recoi-d  has  been 
maintained  and  used  in  contravention  of 
this  act  and  an  adverse  effect  results. 

The  legislation  is  far  from  pei-fect.  It 
should  be  improved  Upon  and  eximnded 
in  its  coverage  in  the  94th  Congress.  I 
believe  that  will  occur  as  it  did  with 
Freedom  of  Information  Act,  and  that 
the  legislation  before  us  is  a  monumen- 
tal breakthrough  In  the  field  of  personal 
privacy  safeguards. 

The  House  amendment  to  the  Senate 
amendments  was  agreed  to. 

The  Senate  amendments  as  amended 
were  concurred  in, 

A  motion  to  reconsider  was  laid  on  the 
table. 


PARLIAMENTARY  INQUIRY 

Mr.  ERLENBORN.  Mr.  Speaker,  a  par- 
liamentary inquiry. 

The  SPEAKER.  The  gentleman  will 
state  his  pai'liamentary  inquiry. 

Mr.  ERLENBORN.  Mr.  Speaker,  have 
we  reached  the  point  of  unanimous  con- 
sent in  the  Senate  amendments? 

The  SPEAKER.  We  have  concurred  in 
the  Senate  amendments  with  an  amend- 
ment; but  If  the  gentleman  desires  to 
insert  his  remarks,  the  Chair  will  be 
glad  to  recognize  the  gentleman. 


GENERAL  LEAVE 

Mr.  ERLENBORN.  Mr.  Speaker,  I  ask 
unanimous  consent  that  all  Members 
may  have  until  the  close  of  this  session  to 
extend  their  remarks  on  the  Senate  bill 
S.  3418. 

Mr.  MOORHEAD  of  Pennsylvania.  Mr. 
Speaker,  will  the  gentleman  include  in 
his  request  also  extraneous  material? 

Mr.  ERLENBORN.  Yes,  I  will  include 
a  request  for  extraneous  material. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from 
Illinois? 

There  was  no  objection. 
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bill  (S.  3418)  to  establish  a  Privacy  Pro- 
tection Commission,  to  provide  manage- 
ment systems  in  Federal  agencies  and 
certain  other  organizations  with  respect 
to  the  gathering  and  disclosure  of  in- 
formation concerning  individuals,  and 
for  other  purposes  as  follows: 

(1)  Page  16,  strike  out  lines  1  through  10, 
Inclusive,  and  Insert: 

"(6)  prior  to  disseminating  any  record 
about  an  individual  to  any  person  other 
than  an  agency,  unless  the  dissemination  is 
made  pursuant  to  subsection  (b)  (2)  of  this 
section,  make  reasonable  efforts  to  assure 
that  such  records  are  accurate,  complete, 
timely,  and  relevant  for  agency  purposes; 

"(7)  maintain  no  record  describing  how 
any  individual  exercises  rights  guaranteed 
by  the  First  Amendment  unless  expressly 
authorized  by  statute  or  by  the  individual 
about  whom  the  record  is  maintained  or 
unless  pertinent  to  and  within  the  scope 
of  an  authorized  law  enforcement  activity: 

(2)  Page  24,  strike  out  all  after  line  10 
over  to  and  Including  line  24  on  page  25,  and 
insert: 

"(J)  Generai,  Exemptions. — The  head  of 
any  agency  may  promulgate  rules.  In  ac- 
cordance with  the  requirements  (includ- 
ing general  notice)  of  sections  563(b)(1), 
(2),  and  (3),  (c),  and  (e)  of  this  title,  to 
exempt  any  system  of  records  within  the 
agency  from  any  part  of  this  section  except 
subsections  (b),  (c)(1)  and  (2),  (e)(4)(A) 
through  (F),  (e)(6),  (7),  (9),  (10),  and 
(11),  and  (1)  if  the  system  of  records  is — 
"(1)  maintained  by  the  Central  Intelli- 
gence Agency;  or 

"(2)  maintained  by  an  agency  or  compo- 
nent thereof  which  performs  as  its  principal 
function-  any  activity  pertaining  to  the  en- 
forcement of  criminal  laws,  including  police 
eifforts  to  prevent,  control,  or  reduce  crime 
or  to  apprehend  criminals,  and  the  activities 
of  prosecutors,  courts,  oorrectlmal,  proba- 
tion, pardon,  or  parole  authorities,  and  which 
consists  of  (A)  information  compiled  for  the 
purpose  of  identifying  Individual  criminal 
offenders  and  alleged  offenders  and  consist- 
ing only  of  identifying  data  and  notations  of 
arrests,  the  nature  and  disposition  of  crimi- 
nal charges,  sentencing,  confinement,  release, 
and  parole  and  probation  status;  (B)  infor- 
mation compelled  for  the  purpose  of  a  crimi- 
nal Investigation,  Including  reports  of  In- 
formants and  investigators,  and  associated 
with  an  identifiable  Individual;  or  (C)  re- 
ports Identifiable  to  an  Individual  compiled 
at  any  stag©  of  the  process  of  enforcement  of 
the  criminal  laws  from  arrest  or  indictment 
through  release  from  supervision. 
At  the  time  rules  are  adopted  under  this 
subsection,  the  agency  shall  Include  in  the 
statement  required  under  section  663(c)  of 
this  title,  the  reasons  why  the  system  of 
records  is  to  be  exempted  from  a  provision 
of  this  section." 

(3)  Page  42,  strike  out  lines  11  through 
21,  and  Insert: 

"(h)  (1)  Any  member,  ofiScer,  or  employee 
of  the  Commission,  who  by  virtue  of  his  em- 
ployment or  official  position,  has  possession 
of,  or  access  to,  agency  records  which  con- 
tain individually  identifiable  information  the 
disclosure  of  which  is  prohibited  by  this  sec- 
tion, and  who  knowing  that  disclosure  of  tho 
specific  material  is  so  prohibited,  willfully 
discloses  the  material  In  any  manner  to  any 
person  or  agency  not  entitled  to  receive  it, 
shall  be  guilty  of  a  misdemeanor  and  fined 
not  more  than  $6,000. 

"(2)  Any  person  who  knowingly  and  will- 
fully requests  or  obtains  any  record  concern- 
ing an  individual  from  the  Commission  un- 
der false  pretenses  shall  be  giiOity  of  a  mis- 
demeanor and  fined  not  more  than  (6,000." 

Mr.  ERVIN.  Mr.  President,  tiie  House 
amendments  to  the  Senate  amendments 


FEDERAL  PRIVACY  ACT 

Mr.  ERVIN.  Mr.  President,  I  ask  the 
Chair  to  lay  before  the  Senate  a  mes- 
sage from  the  House  of  Representatives 
on  S.  3418. 

The  PRESIDING  OFFICER  (Mr. 
NtTNN)  laid  before  the  Senate  the 
amendments  of  the  House  of  Represen- 
tatives to  the  amendments  of  the  Senate 
to  the  amendments  of  the  House  to  the 
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to  the  House  amendments  are  merely 
technical  In  nature  and  there  Is  no  op- 
position to  th^m,  so  far  as  I  can  find. 

I  would  therefore  move  that  the  Sen- 
ate concur  in  the  House  amendments  to 
the  Senate  amendments  to  the  House 
amendments.   

The  PRESIDING  OFFICER.  The  ques- 
tion is  on  agreeing  to  the  motion  of  the 
Senator  from  North  Carolina  (Mr. 
Ervin)  . 

The  motion  was  agreed  to. 


Public  Law  93-579 
93rd  Congress,  S.  3418 
December  31,  1974 

2n  act 

To  amend  title  5,  United  States  Code,  by  adding  a  section  552a  to  safeguard 
individual  privacy  from  the  misuse  of  Federal  records,  to  provide  that 
individuals  be  granted  access  to  records  concerning  them  which  are  maintained 
by  Federal  agencies,  to  establish  a  Privacy  Protection  Study  Commission,  and 
for  other  purposes. 


Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled^  That  this  Act  may 
be  cited  as  the  "Privacy  Act  of  1974". 

Sec.  2.  (a)  The  Congress  finds  that — 

(1)  the  privacy  of  an  individual  is  directly  affected  by  the 
collection,  maintenance,  use,  and  dissemination  of  personal  infor- 
mation by  Federal  agencies ; 

(2)  the  increasing  use  of  computers  and  sophisticated  infor- 
mation technology,  while  essential  to  the  efficient  operations  of 
the  Government,  has  greatly  magnified  the  harm  to  individual 
privacy  tliat  can  occur  from  any  collection,  maintenance,  use,  or 
dissemination  of  personal  information; 

(3)  the  opportunities  for  an  individual  to  secure  employment, 
insurance,  and  credit,  and  his  right  to  due  process,  and  other  legal 
protections  are  endangered  hy  tlie  misuse  of  certain  information 
systems ; 

(4)  the  right  to  privacy  is  a  personal  and  fundamental  right 
protected  by  the  Constitution  of  the  United  States;  and 

(5)  in  order  to  protect  the  privacy  of  individuals  identified  in 
information  systems  maintained  by  Federal  agencies,  it  ia^  neces- 
sary and  proper  for  the  Congress  to  regulate  the  collection,  main- 
tenance, use,  and  dissemination  of  information  by  such  agencies. 

(b)  The  purpose  of  this  Act  is  to  provirle,  certain  safeguards  for  aji 
individual  against  an  invasion  of  personal  privacy  by  requiring 
Federal  agencies,  except  as  otlierwise  provided  by  law,  to — 

(1)  permit  an  individual  to  determine  what  records  pertairiing 
to  him  are  collected,  maintained,  used,  or  disseminated  by  such 
agencies ; 

(2)  permit  an  individual  to  prevent  records  pertaining  to  him 
obtained  by  such  agencies  for  a  particular  purpose  from  being 
used  or  made  available  for  another  purpose  without  his  consent; 

(3)  permit  an  individual  to  gain  access  to  information  pertain- 
ing to  him  in  Federal  agency  records,  to  have  a  copy  made  of  all 
or  any  portion  thereof,  and  to  correct  or  amend  such  records ; 

(4)  collect,  maintain,  use,  or  disseminate  any  record  of  identi- 
fialble  personal  information  in  a  manner  that  assures  that  such 
action  is  for  a  necessary  and  lawful  purpose,  that  the  infor- 
mation is  cvurent  and  accurate  for  its  intended  use,  and  that 
adequate  safeguards  are  provided  to  prevent  misuse  of  such 
information ; 

(5)  permit  exemptions  from  the  lequirements  with  respect  to 
records  provided  in  this  Act  only  in  those  cases  where  there  is  an 
important  public  policy  need  for  such  exemption  as  has  been 
determined  by  specific  statutory  authority ;  and 

(6)  be  subject  to  civil  suit  for  any  damages  which  occur  as  a 
result  of  willful  or  intentional  action  which  violates  any  indi- 
vidual's rights  under  this  Act. 
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5  use  552a.         "§  552a.  Records  maintained  on  individuals 

"  (a)  Dkfimtions. — For  purposes  of  this  section — 

"(1)  the  term  'agency'  means  agency  as  defined  in  section 
5  use  552.  552(6)  of  this  title; 

"(2)  the  term  'individual'  means  a  citizen  of  the  United  States 
or  an  alien  lawfully  admitted  for  permanent  residence ; 

"(3)  the  term  'maintain'  includes  maintain,  collect,  use,  or  dis- 
seminate ; 

"(4)  the  tei'm  'record'  means  any  item,  collection,  or  grouping 
of  information  about  an  individual  that  is  maintained  by  an 
agency,  including,  but  not  limited  to.  his  education,  financial 
transactions,  medical  history,  and  criminal  or  employment  history 
and  that  contains  his  name,  or  the  identifying  number,  symbol, 
or  other  identifying  particular  assigned  to  the  individual,  such 
as  a  finger  or  voice  print  or  a  photograph ; 

"(5)  the  term  'system  of  records'  means  a  group  of  any  records 
under  the  control  of  any  agency  from  wnich  information  is 
retrieved  by  the  name  of  the  individual  or  by  some  identifying 
number,  symbol,  or  other  identifying  particular  assigned  to  the 
individual ; 

"(6)  the  term  'statistical  record*  means  a  record  in  a  system 
of  records  maintained  for  statistical  research  or  reporting  pur- 
poses only  and  not  used  in  whole  or  in  part  in  making  any  deter- 
mination about  an  identifiable  individual,  except  as  provided  by 
13  use  8.  section  8  of  title  13 ;  and 

"(7)  the  term  'routine  use'  means,  with  respect  to  the  dis- 
closure of  a  record,  the  use  of  such  record  for  a  purpose  which 
is  compatible  with  the  purpose  for  which  it  was  col'ected. 
"(b)  Conditions  of  Discix>surk. — No  agency  shall  disclose  any 
record  which  is  contained  in  a  system  of  l  ecords  by  any  means  of  com- 
munication to  any  person,  or  to  another  agency,  except  pursuant  to  a 
written  request  by,  or  with  the  prior  written  consent  of,  the  individual 
to  whom  the  record  pertains,  unless  disclosure  of  the  record  would 
be — 

"(1)  to  those  officers  and  employees  of  the  agency  Avhich  main- 
tains the  record  who  have  a  need  for  the  record  in  the  performance 
of  their  duties; 

"(2)  required  under  section  552  of  this  title; 

"^3)  for  a  routine  use  as  defined  in  subsection  (a)(7)  of  this 
section  and  described  under  subsection  (e)  (4)  (D)  of  this  section; 

"(4)  to  the  Bureau  of  the  Census  for  purposes  of  planning  or 
carrying  out  a  census  or  survey  or  related  activity  pursuant  to 
the  provisions  of  title  13 ; 

"(5)  to  a  recipient  who  has  provided  the  agency  with  advance 
adequate  written  assurance  that  the  record  will  be  used  solely  as 
a  statistical  research  or  reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not  individually  identifiable; 

"(6)  to  the  National  Archives  of  the  United  States  as  a  record 
which  has  sufficient  historical  or  other  value  to  warrant  its  con- 
tinued preservation  by  the  United  States  Government,  or  for 
evaluation  by  the  Administrator  of  General  Services  or  his 
designee  to  determine  whether  the  record  has  such  value; 

"(7)  to  another  agency  or  to  an  instrumentality  of  any  govern- 
mental jurisdiction  within  or  under  the  control  of  the  United 
States  for  a  civil  or  criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the  head  of  the  agency  or 
instrumentality  has  made  a  written  request  to  the  agency  which 


December  31,  1974         -  3  -  Pub.  Law  93-579 

 88  STAT.  1396 

maintains  the  record  specifying  the  particular  portioJi  desired  and 
the  law  enforcement  activity  for  which  the  record  is  sought ; 

"(8)  to  a  person  pursuant  to  a  showing  of  compelling  circum- 
stances affecting  the  health  or  safety  of  an  individual  if  upon  such 
disclosure  notification  is  transmitted  to  the  last  known  address  of 
such  individual ; 

"(9)  to  either  House  of  Congress,  or.  to  the  extent  of  matter 
within  its  jurisdiction,  any  committee  or  subcommittee  thereof, 
any  joint  committee  of  Congress  or  suhconunittee  of  any  such 
joint  committee; 

"(10)  to  the  Comptroller  General,  or  any  of  his  authorized  rep- 
resentatives, in  the  course  of  the  performance  of  the  duties  of 
the  General  Accounting  Office ;  or 

"(11)  pursuant  to  the  order  of  a  court  of  competent  jurisdic- 
tion. 

"(c)  Accounting  of  Certain  Disclosures.^ — Each  agency,  with 
respect  to  each  system  of  records  under  its  control,  shall — 

"(1)  except  for  disclosures  made  under  subsections  (b)(1)  or 
(b)  (2)  of  this  section,  keep  an  accurate  accounting  of — 

"(A)  the  date,  nature,  and  purpose  of  each  disclosure  of 
a  record  to  any  person  or  to  another  agency  made  under 
subsection  (b)  of  this  section ;  and 

"(B)  the  name  and  address  of  the  person  or  agency  to 
whom  tlie  disclosure  is  made ; 
"(2)  retain  the  accounting  made  under  paragraph  (1)  of  this 
subsection  for  at  least  five  years  or  the  life  of  the  record,  which- 
ever is  longer,  after  the  disclosure  for  which  the  accounting  is 
made ; 

"(3)  except  for  disclosures  made  under  subsection  (b)(7)  of 
tliis  section,  make  the  accounting  made  under  paragraph  (1)  of 
this  subsection  available  to  the  individual  named  in  the  record 
at  his  request ;  and 

"(4)  inform  any  person  or  other  agency  about  any  correction 
or  notation  of  dispute  made  by  the  agency  in  accordance  with 
subsection  (d)  of  this  section  of  any  record  that  has  been  dis- 
closed to  the  person  or  agency  if  an  accounting  of  the  disclosure 
was  made. 

"(d)  Access  to  Records. — Each  agency  that  maintains  a  system 
of  records  shall — 

"(1)  upon  request  by  any  individual  to  gain  access  to  his  Personal 
record  or  to  any  information  pertaining  to  him  which  is  con-  review, 
tained  in  the  system,  permit  him  and  upon  his  request,  a  person 
of  his  own  choosing  to  accompany  him,  to  review  the  record  and 
have  a  copy  made  of  all  or  any  portion  thereof  in  a  form  compre- 
hensible to  him,  except  that  the  agency  may  require  the  indi- 
vidual to  furnisli  a  written  statement  authorizing  discussion  of 
that  individual's  record  in  the  accompanying  person's  presence ; 

"(2)  permit  the  individual  to  request  amendment  of  a  record  Amendment 
pertaining  to  him  and —  request. 
"(A)  not  later  than  10  days  (excluding  Saturdays,  Sun- 
days, and  legal  public  holidays)  after  the  date  of  receipt  of 
such  request,  acknowledge  in  writing  such  receipt ;  and 
"(B)  promptly,  either — 

"(i)  make  any  correction  of  any  portion  thereof 
which  the  individual  believes  is  not  accurate,  relevant, 
timely,  or  complete ;  or 

"(ii)  inform  the  individual  of  its  refusal  to  amend 
the  record  in  accordance  with  his  request,  the  reason 
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for  the  refusal,  the  procedures  established  by  the  agency 
for  the  individual  to  request  a  review  of  that  refusal  by 
the  head  of  the  agency  or  an  officer  designated  by  the 
head  of  the  agency,  and  the  name  and  business  address 
of  tha  t  official ; 

"  (3)  permit  the  individual  who  disagrees  with  the  refusal  of  the 
agency  to  amend  his  record  to  request  a  review  of  such  refusal, 
and  not  later  than  30  days  (excluding  Saturdays,  Sundays,  and 
legal  public  holidays)  from  the  date  on  which  the  individual 
requests  such  review,  complete  such  review  and  make  a  final 
determination  unless,  for  good  cause  shown,  the  head  of  the  agency 
extends  such  30-day  period ;  and  if,  after  his  review,  the  reviewing 
official  also  refuses  to  amend  the  record  in  accordance  with  the 
request,  permit  the  individual  to  file  with  the  agencj'  a  concise 
statement  setting  forth  the  reasons  for  his  disagreement  with  the 
refusal  of  the  agency,  and  notify  the  individual  of  the  provisions 
for  judicial  review  of  the  reviewing  official's  determination  under 
subsection  (g)  (1)  (A)  of  this  section ; 

"(4)  in  any  disclosure,  containing  information  about  which 
the  individual  has  filed  a  statement  of  disagreement,  occurring 
after  the  filing  of  the  statement  under  paragraph  (3)  of  this  sub- 
section, clearly  note  any  portion  of  the  record  which  is  disputed 
and  provide  copies  of  the  statement  and,  if  the  agency  deems  it 
appropriate,  copies  of  a  concise  statement  of  the  reasons  of  the 
agency  for  not  making  the  amendments  requested,  to  persons  or 
other  agencies  to  whom  the  disputed  record  has  been  disclosed; 
and 

"(5)  nothing  in  this  section  shall  allow  an  individual  access  to 
any  information  compiled  in  reasonable  anticipation  of  a  civil 
action  or  proceeding. 
"(e)  Agency  Requirements. — Each  agency  that  maintains  a 
system  of  records  shall — 

"(1)  maintain  in  its  records  only  such  information  about  an 
individual  as  is  relevant  and  necessary  to  accomplish  a  purpose  of 
the  agency  required  to  be  accomplished  by  statute  or  by  executive 
order  of  the  President ; 

"(2)  collect  information  to  the  greatest  extent  practicable 
directlj  from  the  subject  individual  when  the  information  may 
result  m  adverse  determinations  about  an  individual's  rights,  bene- 
fits, and  privileges  under  Federal  programs ; 

"(3)  inform  each  individual  whom  it  asks  to  supplj^  informa- 
tion, on  the  form  which  it  uses  to  collect  the  information  or  on  a 
separate  form  that  can  be  retained  by  the  individual — 

"(A)  the  authority  (whether  granted  by  statute,  or  by 
executive  order  of  the  President)  which  authorizes  the  solici- 
tation of  the  information  and  whether  disclosure  of  such 
information  is  mandatory  or  voluntary ; 

"(B)  the  principal  purpose  or  purposes  for  whicli  the 
information  is  intended  to  be  used ; 

"(C)  the  routine  uses  which  may  be  made  of  the  informa- 
tion, as  published  pursuant  to  paragrapli  (4)  (J))  of  this 
subsection;  and 

"(D)  the  effects  on  him,  if  any,  of  not  providing  all  or 
any  part  of  the  requested  information ; 
"(4)  subject  to  the  provisions  of  paragraph  (11)  of  this  sub- 
section, publish  in  the  Federal  Register  at  least  annually  a  notice 
of  the  existence  and  character  oiF  the  system  of  records,  which 
notice  shall  include — 

"  (A)  the  name  and  location  of  the  system ; 


December  31,  1974 


-  5 


Pub.  Law  93-579 


83  STAT.  1900 


"(B)  the  categories  of  individuals  on  whom  records  are 
maintained  in  the  system ; 

"(C)  the  categories  of  records  maintained  in  the  system; 

"(D)  each  routine  use  of  the  records  contained  in  the  sys- 
tem, including  the  categories  of  users  and  the  purpose  of  such 
use; 

"(E)  the  policies  and  practices  of  the  agency  regarding 
storage,  retrievability,  access  controls,  retention,  and  disposal 
of  the  records ; 

"(F)  the  title  and  business  address  of  the  agency  official 
who  is  responsible  for  the  system  of  records ; 

"(G)  the  agency  procedures  whereby  an  individual  can  be 
notified  at  his  request  if  the  system  of  records  contains  a  rec- 
ord pertaining  to  him ; 

"(H)  the  agency  procedures  whereby  an  individual  can  be 
notified  at  his  request  how  he  can  gain  access  to  any  record 
pertaining  to  him  contained  in  the  system  of  records,  and  how 
he  can  contest  its  content ;  and 
"(I)  the  categories  of  sources  of  records  in  the  system; 
"(5)  maintain  all  records  which  are  used  by  the  agency  in  mak- 
ing any  determination  about  any  individual  with  such  accuracy, 
relevance,  timeliness,  and  completeness  as  is  reasonably  necessary 
to  assure  fairness  to  the  individual  in  the  determination ; 

"(6)  prior  to  disseminating  any  record  about  an  individual  to 
any  person  other  than  an  agency,  unless  the  dissemination  is 
made  pursuant  to  subsection  (b)  (2)  of  this  section,  make  reason- 
able efforts  to  assure  that  such  records  are  accurate,  complete, 
timely,  and  relevant  for  agency  purposes ; 

"(7)  maintain  no  record  describing  how  any  individual  exer- 
cises rights  guaranteed  by  the  First  Amendment  unless  expressly 
authorized  by  statute  or  by  the  individual  about  whom  the  record 
is  maintained  or  unless  pertinent  to  and  within  the  scope  of  an 
authorized  law  enforcement  activity ; 

"(8)  make  reasonable  etforts  to  serve  notice  on  an  individual 
when  any  record  on  such  individual  is  made  available  to  any  per- 
son under  compulsory  legal  process  when  such  process  becomes  a 
matter  of  public  record ; 

"(9)  establish  rules  of  conduct  for  persons  involved  in  the 
design,  development,  operation,  or  maintenance  of  any  system  of 
records,  or  in  maintainmg  any  record,  and  instruct  each  sucli  per- 
son with  respect  to  such  rules  and  the  requirements  of  this  section, 
including  any  other  niles  and  procedures  adopted  pursuant  to  this 
section  and  the  penalties  for  noncompliance ; 

"(10)  establish  appropriate  administrative,  technical,  and 
physical  safeguards  to  insure  the  security  and  confidentiality  of 
records  and  to  protect  against  any  anticipated  threats  or  hazards 
to  their  security  or  integrity  which  could  result  in  substantial 
harm,  embarrassment,  inconvenience,  or  unfairness  to  any  individ- 
ual on  whom  information  is  maintained;  and 

"(11)  at  least  30  days  prior  to  publication  of  information  under 
paragraph  (■1)(D)  of  this  subsection,  publish  in  the  Federal 
Register  notice  of  any  new  use  or  intended  use  of  the  information 
in  the  system,  and  provide  an  opportunity  for  interested  persons  to 
submit  written  data,  views,  or  arguments  to  the  agency. 
"(f)  Agency  Rui.ks. — In  order  to  carry  out  the  provisions  of  this 
section,  each  agency  that  maintains  a  system  of  records  shall  pro- 
mulgate rules,  in  accordance  with  the  requirements  (including  general 
notice)  of  section  553  of  this  title,  which  shall — 

"(1)  establish  procedures  whereby  an  individual  can  be  notified 
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ill  resiioiise  to  his  request  if  any  system  of  records  named  by  the 
individual  contains  a  record  pertaining  to  him ; 

"(2)  define  reasonable  times,  places,  and  requirements  for  iden- 
til'yiiia-  an  iiidividual  who  requests  his  record  or  information 
pertaining  to  him  before  the  agency  shall  make  the  record  or 
iiixonnation  available  to  the  individual ; 

■'(8)  establish  procedures  for  the  disclosure  to  an  individual 
upon  his  request  of  his  record  or  information  pertaining  to  liim, 
including  special  procedure,  if  deemed  necessary,  for  the  disclo- 
sure to  an  individual  of  medical  records,  including  psychological 
records,  pertaining  to  him; 

"(4)  establish  procedures  for  reviewing  a  request  from  an 
individual  concerning  the  amendment  of  any  record  or  informa- 
tion pertaining  to  the  individual,  for  making  a  determination  on 
tlie  request,  for  an  appeal  within  the  agency  of  an  initial  adverse 
agency  detej  inination,  and  for  whatever  additional  means  may  be 
necessary  for  each  individual  to  be  able  to  exercise  fully  his  rights 
under  this  section  ;  and 

"(5)  establish  foes  to  be  charged,  if  any,  to  any  individual  for 
making  copies  of  his  record,  excluding  the  cost  of  any  search  for 
and  review  of  tlie  record. 
The  Ofiice  of  the  Federal  Register  shall  annually  compile  and  publish 
the  rules  jiromulgated  under  this  subsection  and  agency  notices  pub- 
lished under  subsection  (e)  (4)  of  tliis  section  in  a  form  available  to 
the  jniblic  at  low  cost. 

"(g)  (1)  (yiviL  Remkuies. — Whenever  any  agency 

"(A)  makes  a  determination  under  subsection  (d)(3)  of  this 
section  not  to  amend  an  individual's  record  in  accordance  with 
liis  request,  or  fails  to  make  such  review  in  conformity  with  that 
subsection ; 

"(B)  refuses  to  comply  with  an  individual  request  under  sub- 
section (d)(1)  of  this  section; 

"(C)  fails  to  maiirtain  any  record  concerning  any  individual 
with  such  accuracy,  relevance,  timeliness,  and  completeness  as  is 
necessary  to  assure  fairness  in  any  determination  relating  to  the 
qualifications,  character,  rights,  or  opportunities  of,  or  benefits  to 
the  individual  that  may  be  made  on  the  basis  of  such  record,  and 
consequently  a  determination  is  made  which  is  adx-ersc  to  the 
individual ;  or 

"(]))  fails  to  comply  with  any  other  provision  of  this  section, 
or  any  rule  promulgated  thereunder,  in  such  a  way  as  to  have 
an  adverse  effect  on  an  individual, 
the  individual  may  bring  a  civil  action  against  the  agency,  and  the 
district  courts  of  the  United  States  shall  have  jurisdiction  in  the 
matters  under  the  provisions  of  this  subsection. 

"(2)  (A)  In  any  suit  brought  under  the  provisions  of  subsection 
(g)  (1)  (A)  of  this  section,  the  court  may  order  the  agency  to  amend 
the  individual's  record  in  accordance  with  his  request  or  in  such  other 
way  as  the  court  may  direct.  In  such  a  case  the  court  shall  determine 
the  matter  de  novo. 

"(B)  The  court  may  assess  against  the  United  States  reasonable 
attorney  fees  and  other  litigation  costs  reasonably  incurred  in  any  case 
under  this  paragraph  in  which  the  complainant  has  substantially 
prevailed. 

"(3)  (A)  In  any  suit  brought  under  the  provisions  of  subsection 
(g)  (1)  (B)  of  this  section,  the  court  may  enjoin  the  agency  from  with- 
holding the  records  and  order  the  production  to  the  complainant  of  any 
agency  records  improperly  withheld  from  him.  In  such  a  case  the  court 
shall  determine  the  matter  de  novo,  and  may  examine  the  contents  of 
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any  agency  records  in  camera  to  determine  whether  the  records  or  any 
portion  thereof  may  be  withheld  under  any  of  tlie  exemptions  set  forth 
in  subsection  (k)  of  this  section,  and  the  burden  is  on  the  agency  to 
sustain  its  action. 

"(B)  The  court  may  assess  against  the  United  States  reasonable 
attorney  fees  and  other  litigation  costs  reasonably  incurred  in  any  case 
under  this  paragraph  in  which  the  complainant  has  substantially 
prevailed. 

"(4)   In  any  suit  brought  under  the  provisions  of  subsection  Damages, 
(g)  (1)  (C)  or  (D)  of  this  section  in  which  the  court  determines  that 
the  agency  acted  in  a  manner  which  was  intentional  or  willful,  the 
United  States  shall  be  liable  to  the  individual  in  an  amount  equal  to 
the  sum  of — 

"(A)  actual  damages  sustained  by  the  individual  as  a  result  of 
tlie  refusal  or  failure,  but  in  no  case  shall  a  person  entitled  to 
recovery  receive  less  than  the  sum  of  $1,000;  and 

"(B)  the  costs  of  the  action  together  with  leasonable  attorney 
fees  as  determined  by  the  court. 
"(5)  An  action  to  enforce  any  liability  created  under  this  section 
may  be  brought  in  the  district  court  of  the  United  States  in  the  district 
in  which  the  complainant  resides,  or  has  his  principal  place  of  business, 
or  in  which  the  agency  records  are  situated,  or  in  tlie  District  of  Colum- 
bia, without  regard  to  the  amount  in  controversy,  within  two  years 
from  the  date  on  which  the  cause  of  action  arises,  except  that  where 
an  agency  has  materially  and  willfully  misrepresented  any  informa- 
tion required  under  this  section  to  be  disclosed  to  an  individual  and 
the  information  so  misrepresented  is  material  to  establishment  of 
the  liability  of  the  agency  to  tlie  individiial  under  this  section,  the 
action  may  be  brought  at  any  time  within  two  years  after  discovery  by 
the  individual  of  the  misrepresentation.  Nothing  in  this  section  shall 
be  construed  to  authorize  any  civil  action  by  reason  of  any  injury  sus- 
tained as  the  result  of  a  disclosure  of  a  record  prior  to  the  effective  date 
of  this  section. 

"(h)  Rights  of  Legal  Guardians. — For  the  purposes  of  this  section, 
the  parent  of  any  minor,  or  the  legal  guardian  of  any  individual  who 
has  been  declared  to  be  incompetent  due  to  physical  or  mental  inca- 
pacity or  age  by  a  court  of  competent  jurisdiction,  may  act  on  behalf 
of  the  individual. 

"(i)(l)  Criminal  Penalties. — Any  officer  or  employee  of  an 
agency,  who  by  virtue  of  his  employment  or  official  position,  has  pos- 
session of,  or  access  to,  agency  records  which  contain  individually 
identifiable  information  the  disclosure  of  which  is  prohibited  by  this 
section  or  by  rules  or  regulations  established  thereunder,  and  wlio 
knowing  that  disclosure  of  the  specific  material  is  so  prohibited,  will- 
fully discloses  the  material  in  any  manner  to  any  person  or  agency  not 
entitled  to  receive  it,  shall  be  guilty  of  a  misdemeanor  and  fined  not 
more  than  $5,000. 

"  (2)  Any  officer  or  employee  of  any  agency  wlio  willfully  maintains 
a  system  of  records  without  meeting  the  notice  requirements  of  sub- 
section (e)  (4)  of  this  section  shall  be  guilty  of  a  misdemeanor  and  fined 
not  more  than  $5,000. 

"(3)  Any  person  who  knowingly  and  willfully  requests  or  obtains 
any  record  concerning  an  individual  from  an  agency  under  false  pre- 
tenses shall  be  guilty  of  a  misdemeanor  and  fined  not  more  than  $5,000. 

"(j)  General  Exemptions. — The  head  of  any  agency  may  promul- 
gate rules,  in  accordance  with  the  requirements  (including  general 
notice)  of  sections  553  (b)  (1),  (2),  and  (3),  (c),  and  (e)  of  this  title,  5  use  553. 
to  exempt  any  system  of  records  within  the  agency  from  any  part  of 
this  section  except  subsections  (b),  (c)  (1)  and  (2),  (e)  (4)  (A)  through 
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(F),  (e)(6),  (7),  (9),  (10), and  (11), and  (i)  if  the  system  of  records 

is — 

"(1)  maintained  by  the  Central  Intelligence  Agency;  or 
"(2)  maintained  by  an  agency  or  component  thereof  which 
performs  as  its  principal  function  any  activity  pertaining  to  the 
enforcement  of  criminal  laws,  including  police  efforts  to  prevent, 
control,  or  reduce  crime  or  to  apprehend  criminals,  and  the  activ- 
ities of  prosecutors,  courts,  correctional,  probation,  pardon,  or 
parole  autiiorities,  and  wliicli  consists  of  (A)  information  com- 
piled for  tlie  purpose  of  identifying  individual  criminal  otl'enders 
and  alleged  offenders  and  consisting  only  of  identifying  data 
and  notations  of  arrests,  tlie  nature  and  disposition  of  criminal 
charges,  sentencing,  confinement,  release,  and  parole  and  proba- 
tion status;  (B)  information  compiled  for  the  purpose  of  a 
criminal  investigation,  including  reports  of  informants  and 
investigators,  and  associated  with  an  identifiable  individual ;  or 
(C)  reports  identifiable  to  an  individual  compiled  at  any  stage 
of  the  process  of  enforcement  of  tlie  criminal  laws  from  ariost 
or  indictment  through  release  from  supervision. 
At  the  time  rules  are  adopted  under  this  subsection,  the  agency  shall 
5  use  553.  include  in  the  statement  required  under  section  553(c)  of  this  title, 

the  reasons  why  tlie  system  of  records  is  to  be  exempted  from  a  pro- 
vision of  this  section. 

"(k)  Specific  Exemptions. — Tlie  head  of  any  agency  may  pro- 
mulgate rules,  in  accordance  with  the  requirements  (including  general 
notice)  of  sections  553(b)  (1),  (2),  and  (3),  (c),  and  (e)  of  tliis  title, 
to  exempt  any  svstem  of  records  within  the  agencv  from  subsections 
(c)(3),  (d),  ■(e)(1),  (e)(4)  (G),  (H),  and  (I)  and  (f)  of  this  sec- 
tion if  the  system  of  records  is — 
5  use  552.  "  (1) "subject  to  the  provisions  of  section  552(b)  (1)  of  this  title; 

"(2)  investigatory  material  compiled  for  law  enforcement  pur- 
poses, other  than  material  within  the  scope  of  subsection  (j)  (2) 
of  this  section:  Provided,  however.  That  if  any  individual  is 
denied  any  right,  privilege,  or  benefit  that  he  would  otlierwise 
be  entitled  by  Federal  law,  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance  of  such  material,  such 
material  shall  be  provided  to  such  individual,  except  to  the  extent 
that  the  disclosure  of  such  material  would  I'eveal  the  identity  of 
a  source  who  furnished  information  to  tlie  Government  under  an 
express  promise  that  the  identity  of  the  source  would  be  lield  in 
confidence,  or,  prior  to  the  effective  date  of  this  section,  under 
an  impliecl  promise  that  the  identity  of  the  source  would  be  held 
in  confidence; 

"(3)  maintained  in  connection  with  providing  protective  serv- 
ices to  the  President  of  the  United  States  or  other  individuals 
18  use  3056.  pursuant  to  section  305tt  of  title  18 ; 

"(4)  required  by  statute  to  be  maintained  and  used  solely  as 
statistical  records; 

"(5)  investigatory  material  compiled  solely  for  the  purpose  of 
determining  suitability,  eligibility,  or  qualifications  for  Federal 
civilian  employment,  military  service.  Federal  contracts,  or 
access  to  classified  information,  but  only  to  the  extent  that  the 
disclosure  of  such  material  would  reveal  the  identity  of  a  source 
who  furnished  information  to  the  Government  under  an  express 
promise  that  the  identity  of  the  source  would  be  held  in  confi- 
dence, or,  prior  to  the  effective  date  of  this  section,  under  an 
implied  promise  that  the  identity  of  the  source  would  be  held  in 
confidence ; 

"(6)  testing  or  examination  material  used  solely  to  determine 
individual  qualifications  for  appointment  or  promotion  in  the 
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Federal  seivioo  the  disclosure  of  whicli  would  compromise  the 
objectivity  or  fairness  of  the  testiiijf  or  examination  process;  or 
"(7)  evaluation  material  used  to  determine  potential  for  pro- 
motion in  the  armed  services,  but  only  to  the  extent  that  the 
disclosure  of  such  material  would  reveal  the  identity  of  a  source 
who  furnished  information  to  the  Government  under  an  express 
promise  that  the  identity  of  the  source  would  be  held  in  confi- 
dence, or,  prior  to  the  effective  date  of  tliis  section,  under  an 
implied  promise  that  the  identity  of  the  source  would  be  held  in 
confidence. 

At  the  time  r\iles  are  adopted  under  this  subsection,  the  aj^ency  shall 
include  in  tlie  statement  recpiired  under  section  r);")."?  (c)  of  tiiis  title,    5  use  553. 
the  reasons  why  the  system  of  records  is  to  l>o  exempted  from  a  pro- 
vision of  this  section. 

"(1)  (1)  Arcjuvai,  RiHdiiDs. —  Kacli  a<i:encv  record  wliich  is  accepted 
by  the  Administiator  of  (leneral  Services  for  storaire,  processing,  and 
servicin{>;  in  accordance  with  section  ;>10;^  of  title  44  shall,  for  the  pur-  44  use  3103, 
poses  of  this  section,  be  considered  to  be  maintained  by  the  aj^ency 
which  deposited  (he  record  and  sliall  be  subject  to  the  provisions  of 
tliis  section.  The  Administrator  of  (Tcnei  al  .Services  sliall  not  disclose 
the  recoi'd  except  to  tlie  airency  which  maintains  the  record,  or  inider 
rules  established  by  tliat  agency  which  are  not  inconsistent  with  the 
))i  ()visions  of  this  section. 

"(2)  Each  agency  record  peitaining  to  an  identifiable  individual 
which  was  transferred  to  the  National  Archives  of  the  United  States 
as  a  record  which  has  sufficient  historical  or  other  value  to  warrant 
its  continued  preservation  by  the  United  States  Government,  prior  to 
the  effective  date  of  this  section,  shall,  for  the  purposes  of  this  section, 
be  considered  to  be  maintained  by  tlie  National  Archives  and  shall 
not  be  siil)ject  to  the  provisions  of  this  section,  except  that  a  statement  Publication 
generally  describing  such  records  (modeled  after  the  requirements    in  Federal 
relating  to  records  subject  to  subsections  (e)(4)  (A)  through  ((})  of  Register,- 
this  section)  shall  be  published  in  the  Federal  Register. 

"(3)  Each  agency  record  pertaining  to  an  identifiable  individual 
which  is  transferred  to  the  National  Archives  of  the  United  States  as 
a  record  which  has  sufficient  historical  or  other  value  to  warrant  its 
continued  preservation  by  the  United  States  Government,  on  or  after 
the  effective  date  of  this  section,  shall,  for  the  purposes  of  this  section, 
be  considered  to  be  maintained  by  the  National  Archives  and  shall  be 
exempt  from  the  requirements  of  this  section  except  subsections  (e)  (4) 
(A)  through  (G)  and  (e)(9)  of  this  section. 

"(m)  GovjatNMKNT  Contractors. — ^Vlien  an  agency  provides  by  a 
contract  for  the  operation  by  or  on  behalf  of  the  agency  of  a  system 
of  lecords  to  accomplish  an  agency  function,  the  agency  shall,  con- 
sistent with  its  authority,  cause  the  requirements  of  this  section  to  be 
applied  to  such  system.  For  purposes  of  subsection  (i)  of  this  section 
any  such  contractor  and  any  employee  of  snclr  contractor,  if  such 
contract  is  agreed  to  on  or  after  the  eifective  date  of  this  section,  shall 
be  consideied  to  be  an  employee  of  an  agency. 

"(n)  M.\iLiNG  Lists. — An  individual's  name  and  address  may  not 
be  sold  or  rented  by  an  agency  unless  such  action  is  specifically  author- 
ized by  law.  This  provision  shall  not  be  construed  to  require  tlie 
withholding  of  names  and  addresses  otherwise  permitted  to  be  made 
public. 

"(o)  Report  ox  New  Systems. — Each  agency  shall  provide  adecpiate    Notice  to 
advance  notice  to  Congress  and  the  Office  of  ^lanagement  and  Budget    Congress  and 
of  any  proposal  to  establish  or  alter  any  system  of  records  in  order 
to  permit  an  evaluation  of  the  probable  or  potential  effect  of  such 
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proposal  on  the  privacy  and  other  personal  or  property  rights  of 
individuals  or  the  disclosure  of  information  relating  to  such  indi- 
viduals, and  its  effect  on  the  preservation  of  the  constitutional 
principles  of  federalism  and  separation  of  powers. 

"(p)  Annual  Keport. — The  President  shall  submit  to  the  Speaker 
of  the  House  and  the  President  of  the  Senate,  by  June  30  of  each 
calendar  year,  a  consolidated  report,  separately  listing  for  each  Fed- 
eral agency  the  number  of  records  contained  in  any  system  of  records 
which  were  exempted  from  the  application  of  this  section  under  the 
provisions  of  subsections  (j)  and  (k)  of  this  section  during  the  pre- 
ceding calendar  year,  and  the  reasons  for  the  exemptions,  and  such 
other  information  as  indicates  efforts  to  administer  fully  this  section. 

(q)  Effect  of  Other  Laws.— No  agency  shall  rely  on  any  exemp- 
tion contained  in  section  552  of  tliis  title  to  withhold  from  an  indi- 
vidual any  record  wliich  is  otherwise  accessible  to  such  individual 
under  the  provisions  of  this  section.". 

Sec.  4.  The  chapter  analysis  of  chapter  5  of  title  5,  United  States 
Code,  is  amended  by  inserting : 
"552a.  Records  al)Out  individuals." 
immediately  below : 

'"552.  Public  information  ;  agency  rules,  opinions,  orders,  and  proceedings.". 

Sec.  5.  (a)(1)  There  is  established  a  Privacy  Protection  Study 
Commission  (hereinafter  referred  to  as  the  "Commission")  which 
shall  be  composed  of  seven  members  as  follows : 

(A)  three  appointed  by  the  President  of  the  United  States, 

(B)  two  appointed  by  the  President  of  the  Senate,  and 

(C)  two  appointed  by  the  Speaker  of  the  House  of  Representa- 
tives. 

Members  of  the  Commission  shall  be  chosen  from  among  persons  who, 
by  reason  of  their  knowledge  and  expertise  in  any  of  the  following 
areas — civil  rights  and  liberties,  law,  social  sciences,  computer  tech- 
nology, business,  records  management,  and  State  and  local  govern- 
ment— are  well  qualified  for  service  on  the  Commission. 

(2)  The  members  of  the  Commission  shall  elect  a  Chairman  from 
among  themselves. 

(3)  Any  vacancy  in  the  membership  of  the  Commission,  as  long  as 
there  are  four  members  in  office,  shall  not  impair  the  power  of  the 
Commission  but  shall  be  filled  in  the  same  manner  in  which  the  original 
appointment  was  made. 

(4)  A  quorum  of  the  Commission  shall  consist  of  a  majority  of 
the  members,  except  that  the  Commission  may  establish  a  lower  num- 
ber as  a  quorum  for  the  purpose  of  taking  testimony.  The  Com- 
mission is  authorized  to  establish  such  committees  and  delegate  such 
authority  to  them  as  may  be  necessary  to  carry  out  its  functions. 
Each  member  of  the  Commission,  including  the  Chairman,  shall  have 
equal  responsibility  and  authority  in  all  decisions  and  actions  of  the 
Commission,  shall  have  full  access  to  all  information  necessary  to  the 
performance  of  their  functions,  and  shall  have  one  vote.  Action  of 
the  Commission  shall  be  determined  by  a  majority  vote  of  the  mem- 
bers present.  The  Chairman  (or  a  member  designated  by  the  Chair- 
man to  be  acting  Chairman)  shall  be  the  official  spokesman  of  the 
Commission  in  its  relations  with  the  Congress,  Government  agencies, 
other  persons,  and  the  public,  and,  on  behalf  of  the  Commission,  shall 
see  to  the  faithful  execution  of  the  administrative  policies  and  deci- 
sions of  the  Commission,  and  shall  report  thereon  to  the  Commission 
from  time  to  time  or  as  the  Commission  may  direct. 
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(5)  (A)  Whenever  tlie  Commission  submits  any  budget  estimate 
or  recjuest  to  tlie  President  or  the  Office  of  INIanagement  and  Budget, 
it  sliall  concurrently  transmit  a  copy  of  that  request  to  Congress. 

(B)  Whenever  the  Commission  submits  any  legislative  recommen- 
dations, or  testimony,  or  comments  on  legislation  to  the  President  or 
Office  of  Management  and  Budget,  it  shall  concurrently  transmit  a  copy 
thereof  to  the  Congress.  No  officer  or  agency  of  the  United  States 
shall  have  any  authority  to  require  the  Commission  to  submit  its 
legislative  reconnnondations,  or  testimony,  or  comments  on  legisla- 
tion, to  any  officer  or  agency  of  the  United  States  for  approval,  com- 
ments, or  review,  prior  to  the  submission  of  such  recommendations, 
testimony,  or  comments  to  the  Congress. 

(b)  The  Commission  shall — 

(1)  make  a  study  of  the  data  banks,  automated  data  process- 
ing programs,  and  information  systems  of  governmental, 
I'egional,  and  private  organizations,  in  order  to  determine  the 
standards  and  procedures  in  foice  for  the  protection  of  personal 
information;  and 

(2)  recommend  to  the  President  and  the  Congress  the  extent, 
if  any,  to  which  the  requirements  and  principles  of  section  552a 
of  title  5,  United  States  Code,  should  be'applied  to  the  informa- 
tion practices  of  those  organizations  by  legislation,  administrative 
action,  or  voluntary  adoption  of  such  requir'emeiits  and  principles, 
and  report  on  such  other  legislative  recommendations  as  it  may 
determine  to  be  necessary  to  protect  the  privacy  of  individuals 
while  meeting  the  legitimate  needs  of  government  and  society  for 
information. 

(c)  (1)  In  the  course  of  conducting  the  study  required  under  sub- 
section (b)  (1)  of  this  section,  and  in  its  reports  thereon,  the  Com- 
"mission  may  research,  examine,  and  analyze — 

(A)  interstate  transfer  of  information  about  individuals  that 
is  undertaken  through  manual  files  or  by  computer  or  other  elec- 
tronic or  telecommunications  means; 

(B)  data  banks  and  information  programs  and  systems  the 
operation  of  which  significantly  or  substantially  affect  the  enjoy- 
ment of  the  privacy  and  other  personal  and  property  rights  of 
individuals; 

(C)  the  use  of  social  secui'ity  numbers,  license  plate  numbers, 
univei-sal  identifiers,  and  other  symbols  to  identify  individuals 
in  data  banks  and  to  gain  access  to,  integrate,  or  centi-alize 
infornuxtion  systems  and  files;  and 

(D)  the  matching  and  analysis  of  statistical  data,  such  as 
Federal  census  data,  with  other  sources  of  personal  data,  such  .as 
automobile  registries  and  telephone  diiectories,  in  order  to 
reconstruct  individual  responses  to  statistical  questionnaires  for 
commei'cial  or  other  purposes,  in  a  way  which  results  in  a 
violation  of  the  implied  or  explicitly  recognized  confidentiality 
of  such  information. 

(2)  (A)  The  Commission  may  include  in  its  examination  personal 
information  activities  in  the  following  areas:  medical;  insurance; 
education;  employment  and  personnel;  credit,  banking  and  financial 
institutions;  credit  bureaus;  the  conunercial  reporting  industry;  cable 
television  and  other  telecommunications  media;  travel,  hotel  and 
entertainment  reservations;  and  electronic  check  processing. 

(B)  The  Commission  shall  include  in  its  examination  a  study  of — 
(i)  ^yhethe^  a  person  engaged  in  interstate  commerce  who 
maintains  _  a  mailing  list  should  be  required  to  remove  an 
individuals  name  and  address  from  such  list  upon  request  of 
that  individual; 
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(ii)  whether  the  Internal  Revenue  Service  should  be  pro- 
hibited from  transfering  individually  indentifiable  data  to  other 
agencies  and  to  agencies  of  State  governments ; 

(iii)  wliether  the  Federal  Govermnent  should  be  liable  for 
general  damages  incurred  by  an  individual  as  the  result  of  a  will- 
ful or  intentional  violation  of  the  provisions  of  sections  552a  (g) 
(1)  (C)  or  (D)  of  title  5,  United  States  Code;  and 

(iv)  whether  and  how  the  standards  for  security  and  con- 
fidentiality of  records  required  under  section  552a  (c)  (10)  of 
such  title  should  be  applied  when  a  record  is  disclosed  to  a 
pei-son  other  tlian  an  agency. 

((})  The  Commission  may  study  such  other  personal  information 
activities  necessary  to  carr\'  out  the  congressional  policy  embodied  in 
this  Act,  except  that  the  Commission  shall  not  inA'estigate  information 
systems  maintained  by  religious  organizations. 

(3)  In  conducting  sucJi  study,  the  Commission  shall — 

(A)  determine  what  laws,  Executive  orders,  regulations, 
directives,  and  judicial  decisions  govern  the  activities  under  study 
and  the  extent  to  which  they  arc  consistent  with  the  rights  of 
privacy,  due  process  of  law,  and  other  guarantees  in  tlie 
Constitution ; 

(B)  determine  to  Avliat  extent  governmental  and  private 
information  systems  affect  Federal-State  relations  or  the 
principle  of  separation  of  powers; 

(C)  examine  the  standards  and  criteria  governing  programs, 
policies,  and  practices  relating  to  the  collection,  soliciting, 
processing,  use,  access,  integration,  dissemination,  and  transmis- 
sion of  pei-sonal  information ;  and 

(T>)  to  the  maximum  extent  practicable,  collect  and  utilize 
findings,  reports,  studies,  hearing  transcripts,  and  recommenda- 
tions of  governmental,  legislative  and  private  bodies,  institutions, 
organizations,  and  individuals  Avliich  pertain  to  tlie  j>roblems 
under  study  by  tlie  Commission. 

(d)  In  addition  to  its  other  functions  the  Commission  may — 

(1)  request  assistance  of  tlie  heads  of  appropriate  departments, 
agencies,  and  instrumentalities  of  the  Federal  Government,  of 
State  and  local  governments,  and  other  persons  in  carrying  out 
its  functions  under  this  Act ; 

(2)  upon  request,  assist  Federal  agencies  in  complying  with  the 
requirements  of  section  552a  of  title  5,  United  States  Code; 

(3)  determine  what  specific  categories  of  information,  the  col- 
lection of  M-hich  would  violate  an  individual's  right  of  privacj', 
should  be  prohibited  by  statute  from  collection  by  Federal  agen- 
cies; and 

(4)  upon  request,  prepare  model  legislation  for  use  by  State 
and  local  governments  in  establishing  procedures  for  handling, 
maintaining,  and  disseminating  personal  information  at  the  State 
and  local  level  and  provide  such  technical  assistance  to  State  and 
local  governments  as  they  may  require  in  the  preparation  and 
implementation  of  such  legislation. 

(e)  (1)  The  Commission  may,  in  carrying  out  its  functions  under 
this  section,  conduct  such  inspections,  sit  and  act  at  such  times  and 
places,  hold  such  hearings,  take  such  testimony,  require  by  subpena 
the  attendance  of  such  witnesses  and  the  production  of  such  books, 
records,  papers,  correspondence,  and  documents,  administer  such 
oaths,  have  such  printing  and  binding  done,  and  make  such  expendi- 
tures as  the  Commission  deems  advisable.  A  subpena  shall  lie  issued 
only  upon  an  affirmative  vote  of  a  majority  of  all  members  of  the  Com- 
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mission.  Subpenas  shall  be  issued  under  the  signature  of  the  Chair- 
man or  any  member  of  the  Commission  designated  by  the  Chairman 
and  shall  Ix-  served  by  any  person  designated  by  the  Chairman  or  any 
sucli  member.  Any  member  of  the  Commission  may  administer  oaths 
or  affirmations  to  witnesses  appearing  before  the  Commission. 

(2)  (A)  Each  department,  agency,  and  instrumentality  of  the  execu- 
tive branch  of  the  Govcinment  is  authorized  to  funiish  to  the  Com- 
mission, upon  request  made  by  the  Chairman,  such  information,  data, 
reports  and  such  other  assistance  as  the  Commission  deems  necessary 
to  carry  out  its  functions  under  this  section.  Whenever  the  head  of 
any  such  department,  agency,  or  instrumentality  submits  a  report 
pursuant  to  section  55'2a  (o)  of  title  5,  United  States  Code,  a  copy 
of  such  report  shall  be  transmitted  to  the  Commission. 

(B)  In  carrying  out  its  functions  and  exercising  its  powers  under 
this  section,  the  Commission  may  accept  from  any  such  department, 
agency,  independent  instrumentality,  or  other  person  any  individu- 
ally indentifiable  data  if  such  data  is  necessary  to  carry  out  such  powers 
and  functions.  In  any  case  in  which  the  Commission  .accepts  any 
such  information,  it  shall  assure  that  the  information  is  used  only 
for  the  purpose  for  which  it  is  provided,  and  upon  completion  of  that 
purpose  such  information  shall  be  destroyed  or  returned  to  such  de- 
partment, agency,  independent  instrumentality,  or  person  from  which 
it  is  obtained,  as  appropriate. 

(3)  The  Commission  shall  have  the  power  to  

(A)  appoint  and  fix  the  compensation  of  an  executive  director, 
and  such  additional  staff  personnel  as  may  be  necessary,  without 
regard  to  the  provisions  of  title  5,  United  States  Code,  govern- 
ing appointments  in  the  competitive  service,  and  without  regard 
to  chapter  51  and  subchapter  III  of  chapter  53  of  such  title  re- 
lating to  classification  and  General  Schedule  pay  rates,  but  at  rates 
not  in  excess  of  the  maxinmm  rate  for  GS-18  of  the  General 
Schedule  under  section  5332  of  such  title ;  and 

(B)  procure  temporary  and  intermittent  services  to  the  same 
extent  as  is  authorized  by  section  3109  of  title  5,  United  States 
Code. 

The  Commission  may  delegate  any  of  its  functions  to  such  personnel 
of  the  Commission  as  the  Commission  may  designate  and  may 
authorize  such  successive  redelegations  of  such  functions  as  it  may 
deem  desirable. 

(4)  Tlie  Commission  is  authorized — 

(A)  to  adopt,  amend,  and  repeal  rules  and  regulations  govern- 
ing the  manner  of  its  operations,  organization,  and  personnel; 

(B)  to  enter  into  contracts  or  other  arrangements  or  modifica- 
tions thereof,  with  any  government,  any  department,  agency,  or 
independent  instrumentality  of  the  United  States,  or  with  any 
person,  firm,  association,  or  corpoiation,  and  such  contracts  or 
other  arrangements,  or  modifications  thereof,  may  be  entered  into 
without  legal  consideration,  without  performance  or  other  bonds, 
and  without  regard  to  section  3709  of  the  Revised  Statutes,  as 
amended  (41  U.S.C.  5) ; 

(C)  to  make  advance,  progress,  and  other  payments  which  the 
Commission  deems  necessary  under  this  Act  without  regard  to 
the  provisions  of  section  3648  of  the  Revised  Statutes,  as  amended 
(31  U.S.C.  529) ;  and 

(D)  to  take  such  other  action  as  may  be  necessary  to  carry  out 
its  functions  under  this  section. 
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(f)  (1)  Each  [the]  iiieiiiber  of  the  Commission  who  is  an  officer  or 
employee  of  the  United  States  shall  serve  without  additional  compen- 
sation, but  shall  continue  to  receive  the  salary  of  his  regular  position 
when  engaged  in  the  performance  of  the  duties  vested  in  the  Com- 
mission. 

(2)  A  member  of  the  Commission  other  than  one  to  whom  paragraph 
(1)  applies  shall  receive  per  diem  at  the  maximinn  daily  rate  for 
GS-18  of  the  General  Schedule  when  engaged  in  the  actual  per- 
formance of  the  duties  vested  in  the  Connnission. 

(3)  All  members  of  the  Commission  shall  be  reimbursed  for  travel, 
subsistence,  and  other  necessary  expenses  inou  red  by  them  in  the  per- 
formance of  the  duties  vested  in  tlie  Commissioji. 

(g)  The  Commission  shall,  from  time  to  time,  and  in  an  annual 
report,  repoi-t  to  the  President  and  the  Congress  on  its  activities  in 
carrying  out  the  provisions  of  this  section.  The  Commission  shall  make 
a  final  report  to  the  President  and  to  the  Congress  on  its  findings 
pursuant  to  tlie  study  required  to  be  made  undei'  subsection  (b)(1) 
of  this  section  not  later  tlian  two  yeai'S  from  the  date  on  which  all  of 
the  members  of  the  Commission  aie  appointed.  Tlie  Commission  shall 
cease  to  exist  thirty  days  after  tlie  date  on  whicli  its  final  report  is 
submitted  to  the  President  and  the  Congress. 

(h)  (1)  Any  member,  officer,  or  emi)loyee  of  the  Commission,  who 
by  virtue  of  his  employment  or  official  position,  has  possession  of,  or 
access  to,  agency  records  which  contain  individually  identifiable  infor- 
mation the  disclosure  of  which  is  prohibited  by  this  section,  and  who 
knowing  that  disclosure  of  the  specific  material  is  so  prohibited,  will- 
fully discloses  the  material  in  any  manner  to  any  person  or  agency 
not  entitled  to  receive  it,  shall  be  guilty  of  a  misdemeanor  and  fined 
not  more  than  $5,000. 

(2)  Any  person  who  knowingly  and  willfully  requests  or  obtains 
any  record  concerning  an  individual  from  the  Commission  under  false 
pretenses  shall  be  guilty  of  a  misdemeanor  and  fined  not  more  than 
$5,000. 

Sec.  (>.  The  Office  of  INIanagement  and  Budget  shall — 

(1)  develo])  guidelines  and  regulations  for  the  use  of  agencies 
in  implementing  the  provisions  of  section  552a  of  title  5,  United 
States  Code,  as  added  by  section  3  of  this  Act ;  and 

(2)  provide  continuing  assistance  to  and  oversight  of  the  im- 
plementation of  the  provisions  of  such  section  by  agencies. 

Sec.  7.  (a)  (1)  It  shall  be  unlawful  for  any  Federal,  State  or  local 
government  agency  to  deny  to  any  individual  any  right,  benefit,  or 
privilege  provided  by  law  because  of  such  individual's  refusal  to  dis- 
close his  social  security  account  number. 

(2)  the  provisions  of  paragraph  (1)  of  this  subsection  shall  not 
apply  with  respect  fo* — 

(A)  any  disclosure  which  is  required  by  Federal  statute,  or 

(B)  the  disclosure  of  a  social  security  number  to  any  Federal, 
State,  or  local  agency  maintaining  a  system  of  records  in  existence 
and  operating  before  January  1,  1975,  if  such  disclosure  was 
required  under  statute  or  regulation  adopted  prior  to  such  date  to 
verify  the  identity  of  an  individual. 

(b)  Any  Federal,  State,  or  local  government  agency  which  requests 
an  individual  to  disclose  his  social  security  account  number  shall 
inform  that  individual  whether  that  disclosure  is  mandatory  or  volun- 
tary, by  what  statutory  or  other  authority  such  number  is  solicited, 
and  what  uses  will  be  made  of  it. 
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Sec.  8.  The  provisions  of  this  Act  shall  be  effective  on  and  after  the 
date  of  enactment,  except  that  the  amendments  made  by  sections  3  and 
4  shall  become  eflfective  270  days  following  the  day  on  which  this  Act 
is  enacted. 

Sec.  9.  There  is  authorized  to  be  appropriated  to  carry  out  the  pro- 
visions of  section  5  of  this  Act  for  fiscal  years  1975, 1976,  and  1977  the 
sum  of  $1,500,000,  except  that  not  more  than  $750,000  may  be  expended 
during  any  such  fiscal  year. 

Approved  December  31,  1974. 
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Office  of  the  White  House  Press  Secretary 


THE  WHITE  HOUSE 


STATEMENT  BY  THE  PRESIDENT 


The  Privacy  Act  of  1974,  S.  3418,  represents  an  initial  advance  in 
protecting  a  right  precious  to  every  American— the  right  of  individual 
privacy. 

I  am  especially  happy  to  have  signed  this  bill  because  of  my  own 
personal  concern  in  the  privacy  issue.  As  Chairman  of  the  Domestic 
Council  Committee  on  the  Right  of  Privacy,  I  became  increasingly 
aware  of  the  vital  need  to  provide  adequate  and  uniform  privacy 
safeguards  for  the  vast  amounts  of  personal  information  collected, 
recorded,  and  used  in  our  complex  society.  It  was  my  objective  then, 
as  it  is  today,  to  seek,  first,  opportunities  to  set  the  Federal  house  in 
order  before  prescribing  remedies  for  State  and  local  government  and 
the  private  sector. 

The  Privacy  Act  of  1974  signified  an  historic  beginning  by  codifying 
fundamental  principles  to  safeguard  personal  privacy  in  the  collection 
and  handling  of  recorded  personal  information  by  Federal  agencies. 
This  bill,  for  the  most  part,  strikes  a  reasonable  balance  between  the 
right  of  the  individual  to  be  left  alone  and  the  interest  of  society  in 
open  Government,  national  defense,  foreign  policy,  law  enforcement, 
and  a  high  quality  and  trustworthy  Federal  work  force. 

No  bill  of  this  scope  and  complexity—particularly  initial  legislation  of 
this  type— can  be  completely  free  of  imperfections.  While  I  am 
pleased  that  the  Commission  created  by  this  law  has  been  limited  to 
purely  advisory  functions,  I  am  disappointed  that  the  provisions  for 
disclosure  of  personal  information  by  agencies  make  no  substantive 
change  in  the  current  law.  The  latter  in  my  opinion  does  not 
adequately  protect  the  individual  against  unnecessary  disclosures  of 
personal  information. 

I  want  to  congratulate  the  Congressional  sponsors  of  this  legislation 
and  their  staffs  who  have  forged  a  strong  bipartisan  constituency  in 
the  interest  of  protecting  the  right  of  individual  privacy.  Experience 
under  this  legislation,  as  well  as  further  exploration  of  the  com- 
plexities of  the  issue,  will  no  doubt  lead  to  continuing  legislative  and 
executive  efforts  to  reassess  the  proper  balance  between  the  privacy 
interests  of  the  individual  and  those  of  society.  I  look  forward  to  a 
continuation  of  the  same  spirit  of  bipartisan  cooperation  in  the  years 
ahead. 
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My  Administration  will  act  aggressively  to  protect  the  right  of  privacy 
for  every  American,  and  I  call  on  the  full  support  of  all  Federal  person- 
nel in  implementing  requirements  of  this  legislation. 

NOTE:  As  enacted,  the  bill  (S.  3418)  is  Public  Law  93-579,  approved 
December  31,  1974. 

The  statement  was  released  at  Vail,  Colorado. 
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PRIVACY  ACT  OF  1974 


To  Administrative  and 
Supervisory  Employees 

On  December  31,  1974,  President  Ford  signed  P.L.  93-579,  the  Privacy  Act  of 
1974.     The  President  stated  that  the  new  law  signifies  a  "historic  beginning 
by  codifying  fundamental  principles  to  safeguard  personal  privacy  in  the  col- 
lection and  handling  of  recorded  personal  information  by  Federal  agencies." 

Major  Provisions 

The  act  specifies  that  each  Federal  agency  which  maintains  data  systems  con- 
taining information  on  individuals  must: 

(1)  publish  in  the  Federal  Register  at  least  annually  a  notice  of  the 
of  the  system's  existence  and  character,  including  the  categories  of 
individuals  on  whom  records  are  maintained,  routine  uses  of  the  informa- 
tion (routine  use  is  defined  as  "use  of  such  record  for  a  purpose  which 
is  compatible  with  the  purpose  for  which  it  was  collected"),  categories 
of  routine  users,  and  access,  correction,  and  safety  procedures; 

(2)  give  advance  notice  in  the  Federal  Register  of  any  new  or  intended 
use  of  the  information  in  the  system; 

(3)  collect  and  maintain  only  such  personal  information  as  is  relevant 
and  necessary  for  its  purposes  and  inform  each  person  from  whom  it  re- 
quests information  whether  compliance  is  mandatory,  of  the  statute  au- 
thorizing the  collection,  of  the  uses  to  be  made  of  the  information,  of 
the  consequences  of  noncompliance,  and  of  the  applicable  rules  of  con- 
fidentiality; 

(4)  establish  administrative,  technical,  and  physical  safeguards  to  in- 
sure the  security  and  confidentiality  of  its  records; 

(5)  promulgate  rules  which  will  assure  an  individual  the  right  to  know 
whether  the  agency  maintains  information  about  him,  to  inspect  such  in- 
formation in  comprehensible  form,  to  receive  copies  of  it,  and  to  request 
its  correction  (or,  if  correction  is  denied  after  a  review,  insertion  of 
a  statement  that  the  information  is  disputed);  past  recipients  of  the  in- 
formation must  be  informed  of  any  correction  or  disputed  information;  an 
agency  may  establish  special  procedures  for  disclosing  medical  records  to 
the  data  subject; 
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(6)  refrain  from  disclosing  any  personal  records  unless  it  does  so  upon 
the  data  subject's  written  request  or  with  his  prior  written  consent; 

(This  provision  would  not  apply  to  intra-agency  need-to-know  disclosure, 
to  disclosures  under  the  Freedom  of  Information  Act,  or  to  published 
routine  uses.    Also,  the  data  subject's  written  consent  would  not  be 
needed  for  several  other  types  of  disclosures,  including  those  for  re- 
search purposes  (if  the  information  is  transferred  in  nonindividually 
identifiable  form),  disclosures  to  the  Congress  or  in  response  to  a  court 
order,  and  disclosures  when  an  individual's  health  or  safety  is  at  state.)* 
and 

(7)  keep  an  accounting  of  all  disclosures  from  personal  record  systems, 
except  intra-agency  and  Freedom  of  Information  disclosures,  maintain  it 
for  at  least  5  years  or  for  the  life  of  the  record,  and  upon  a  data  sub- 
ject's request  give  him  access  to  such  accounting  (except  for  disclosures 
for  law-enforcement  purposes) . 

Exemptions 

Certain  exemptions  may  be  made  by  agency  heads  for  systems  maintained  solely 
as  statistical  records,  for  determining  eligibility  for  Federal  employment  or 
promotion.  Federal  contracts,  or  access  to  classified  information,  or  for  sev- 
eral specified  law-enforcement  and  intelligence  purposes. 

The  exemptions  must  be  published  in  the  Federal  Register.     In  addition,  the 
President  is  required  to  submit  to  the  House  and  Senate  an  annual  report  list- 
ing by  agency  the  records  systems  which  were  exempted  from  these  provisions 
during  the  preceding  calendar  year  and  the  reasons  for  such  exemptions. 

Additional  Restrictions 

The  act  prohibits  any  Federal,  State,  or  local  government  agency  from  denying 
to  any  individual  any  right,  benefit,  or  privilege  because  of  the  individual's 
refusal  to  disclose  his  social  security  number,  unless  such  disclosure  is  re- 
quired by  Federal  law  or  the  information  system  involved  was  in  operation  be- 
fore January  1,  1975.     Any  government  agency  requesting  an  individual's  social 
security  number  must  inform  him  whether  such  disclosure  is  mandatory  or  voluntary, 
the  statutory  basis  for  the  request,  and  the  uses  that  will  be  made  of  the  number. 

The  act  provides  for  civil  remedies  against  Federal  agencies  for  violation  of 
its  provisions  and  for  criminal  penalties  against  Federal  employees  and  other 
persons  willfully  violating  its  provisions. 

Privacy  Protection  Study  Commission 

The  act  establishes  a  Privacy  Protection  Study  Commission  which  will  for  2  years 
study  data  banks,  automated  data  processing  programs,  information  systems  of 
governmental,  regional,  and  private  organizations  and  will  recommend  to  the 
President  and  the  Congress  legislative,  administrative,  or  voluntary  actions 
necessary  to  protect  the  privacy  of  individuals. 
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Implementation 

The  act  will  become  effective  270  days  after  the  day  of  enactment  (September  27), 
except  for  the  provisions  pertaining  to  the  Privacy  Protection  Study  Commission, 
the  involvement  of  the  Office  of  Management  and  Budget,  and  the  disclosure  of  an 
individual's  social  security  number,  all  of  which  became  effective  on  the  date 
of  enactment. 

The  Office  of  Management  and  Budget  will  develop  guidelines  and  regulations  for 
Federal  agencies  and  provide  assistance  to,  and  oversight  of,  their  implementa- 
tions of  the  provisions  of  the  act. 

BRSI  will  be  reevaluating  current  disclosure  policies  regarding  the  impact  of 
this  legislation,  and  will  be  developing  necessary  changes  for  recommendation 
to  the  Commissioner.    Once  the  policy  changes  have  been  defined,  regulation  and 
claims  manual  changes  will  be  issued.     These  legislative  provisions  are  seen  as 
having  significant  and  far-reaching  impact  on  Regulation  No.  1  and  our  data  ex- 
change activities. 


James  E.  Marquis 
Assistant  Commissioner  for 
Program  Evaluation  and  Planning 
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